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ADVERTISEMENT 


TO 


THE    SEVENTH    EDITION. 


JL  HE  time  that  has  elapsed  since  the  publication  of  the  last 
Edition,  the  passing  of  the  Common  Law  Procedure  Act, 
1852,  and  the  decision  of  many  important  points  connected 
with  the  Law  of  Landlord  and  Tenant,  have  rendered  another 
Edition  of  this  Work  necessary. 

Much  matter  has  been  omitted,  as  being  too  remotely  con- 
nected with  the  subject  of  Landlord  and  Tenant,  to  require 
its  retention ;  this  has  enabled  the  Editor  to  incorporate  in 
the  text  so  much  of  the  Common  Law  Procedure  Act,  1852, 
as  relates  to  Ejectment,  together  with  the  recent  decisions, 
without  increasing  the  size  of  the  work.  A  large  portion  of 
the  Common  Law  Procedure  Act  and  otlier  Statutes  have 
been  inserted  in  the  Appendix.  The  arrangement  of  the 
work  has  been  preserved,  as  being  one  possessing  many 
recommendations,  and  to  which  the  majority  of  readers  are 
accustomed.  Large  additions  have  been  made  to  the  Index, 
and,  on  the  whole,  the  Editor  trusts  that  the  work  has  been 
rendered  more  useful,  although  he  is  conscious  of  the  exist- 
ence of  defects  and  errors ;  but  he  hopes  that  they  will  not 
be  found  more  numerous  or  serious  than  may  be  fairly  ex- 
pected in  a  work  relating  to  a  subject  of  much  magnitude 
and  intricacy. 

HENRY  HORN. 


5^  Harb  Coubt,  Tbmple, 
November,  1856. 
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TO 


THE   FIRST   EDITION. 
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iHE  object  of  this  Treatise  is  to  present  to  the  reader 
complete  exposition  of  the  law,  as  it  affects  personal  standi: 
in  the  relative  situations  of  Landlord  and  Tenant.  In  additioa 
to  the  usual  body  of  technical  learning,  which  is  essential  tq 
the  professional  reader,  it  embraces  a  full  explanation  of  many 
important  subjects  of  ordinary  occurrence  and  daily  practice. 
It  is  in  this  respect — which  may  be  considered  as  somewhat 
of  a  novel  feature— that  the  present  undertaking  chiefly 
differs  from  its  predecessors.  It  was  considered  advantageous 
to  take,  as  a  basis,  the  work  of  the  late  Mr.  Woodfall  on  the 
same  subject ;  and  by  entirely  remodelling  its  form,  with  a 
view  to  practical  usefiilness— curtailing  its  redundancies,  by 
the  omission  of  obsolete  learning— and  supplying  its  defi- 
cienties,  by  the  addition  of  popular  and  useful  matter — to 
frame  a  Treatise  adapted  to  the  present  wants  of  the  profession 
and  the  public.  It  must,  however,  be  obvious,  that  the  work 
alluded  to — although  excellent  in  many  respects,  and  ela- 
borate upon  questions  applicable  to  intricate  points  of  rare 
occurrence — could  not,  by  merely  reprinting  it,  with  the 
addition  of  subsequent  information,  be  rendered  completely 
suitable  to  the  purpose  contemplated ;  accordingly,  the  alte- 
rations have  been  so  extensive,  that  the  present  Treatise  may 
fairly  be  considered  as  an  original  work. 

The  book  contains  not  only  a  discussion  of  the  statutory 
enactments  and  judicial  determinations  strictly  applicable  to 
the  Law  of  Landlord  and  Tenant,  but  also  a  great  body  of  inci- 
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'dental  matter^  which  has  been  hitherto  usually  omitted  in 
\  Treatises  of  a  similar  nature,  from  the  dread  of  inconvenience 
ill  bulk.  In  the  present  instance,  however, — besides  including 
these  neglected  subjects,  without  any  material  trespass  in 
regard  to  size — room  has  been  afforded  for  the  insertion  of 
much  additional  information  of  importance  in  the  ordinary 
management  of  the  subjects  treated  of;  and  of  a  series  of 
tables,  illustrative  of  the  customs  observed  throughout  the 
Kngdom,  in  the  absence  of  any  specific  agreement. 
■  j^An  analytical  arrangement,  as  simple  as  the  nature  of  the 
Object  would  admit,  has  been  adopted,  in  order  to  render 
fhe  work  available  to  the  student  and  non -professional  reader; 
and  at  the  same  time,  to  make  it  useful  as  a  book  of  practice 
to  the  fully  employed  lawyer.  The  course  pureued  will  be 
readily  seen,  by  reference  to  the  Introduction,  which  shows 
the  relation  the  several  parts  of  the  work  bear  to  each  other ; 
and  the  Table  of  Contents,  in  which  the  whole  system  is  fully 
developed.  With  a  view  to  fecility  of  reference  every  me- 
chanical aid  has  been  resorted  to ;  and  a  careful  and  uniform 
division  of  the  several  subjects  has  been  made  into  separate 
paragraphs,  to  each  of  which  a  short  abstract  has  been 
appended  in  the  margin :  therefore,  as  the  substance  of  the 
whole  work  is  there  mentioned,  it  may  be  safely  ass^ted, 
that — so  far  as  the  practitioner  is  concerned — in  order  to  use 
the  book  it  need  not  be  read. 

S.  B.  H. 


f 


4,  Lamb  Buildings,  Temple, 
21  Dec,  1830. 
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There  are  Four  Books:— the  First  Book  treaU  of  the  CSpntracft 
between  parties  standing  in  the  relative  situation  of  Landlor#M^ 
Tenant: — ^the  Second  points  out  the  Rights  and  LiabiKties  whiobi 
arise  out  of  that  situation  : — the  Third  describes  the  course  of  Jud|nd^ 
Procedure  to  substantiate  those  rights,  and  to  enforce  those  liabiliuil^ 
—and  the  Fourth  contains  the  usual  Precedents  and  F^ms  of  ptgh 
ceeding  applicable  to  the  subject.  # 

The  discussion  of  the  jiature  of  the  contract  which  subsists  between 
Landlord  and  Tenant,  and  the  incidents  attending  it,  is  commenced  by 
showing  the  persons  by  whom  terms  may  be  granted,  or  in  other 
words,  the  persons  who  can*  convey  to  others  a  legal  interest  in  feal 
property  for  a  determinate  period ;  the  persons  to  whom  such  terms 
may  be  granted  are  then  enumerated ;  and  mention  is  made  of  the 
several  descriptions  of  property  which  may  be  the  subject  of  dcfroise. 
The  nature  of  leases,  and  their  incidents,  are  then  fully  considered : 
and  the  situation  of  persons  having  tenancies  for  a  less  term  tbun 
years,  such  as -yearly  tenants — tenants  of  lodgings — and  persons  iii«*^ 
the  quasi  relation  of  Landlord  and  Tenant,  are  discussed.  The  obapges  ^ 
in  ^e  relative  situation  of  the  parties  are  pointed  out,  whetlier  they 
are  consequent  upon  an  assignment  of  the  reversion,  or  of  the  term — 
either  absolutely  or  by  way  of  mortgage — upon  under-leases,  attorn- 
ments, writs  of  execution  against  the  tenant,  his  bankruptcy  or  insol- 
vency, the  marriage  or  death  of  either  party,  or  the  sale  of  the 
property.  The  several  methods  by  which  the  contract  may  be  deter- 
mined are  shown;  and  the  nature  and  operation  of  surrenders, 
forfeitures,  notices  to  quit,  and  other  means  of  determination,  are 
explained. 

Rent  being  the  most  important  of  the  rights  and  liabilities  of  the 
parties,  the  Second  Book  begins  with  a  full  discussion  of  that  sub- 
ject :  it  then  proceeds  to  explain  the  nature  and  propriety  of  proceed- 
ings to  recover  rent— by  distress— by  notice  to  the  sheriff  when  the 
tenant's  goods  are  taken  in  execution,  or  by  extent,  or  the  tenant  is 
outlawed— by  action  at  law — and  by  suit  in  equity.  The  nature  of 
taxes,  rates  and  assessments,  and  the  effects  of  contracts  respecting 
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thetUj  are  shown :  and  the  important  subjects  of  repair,  cultivation, 
timber^  wasta^  fixtures,  and  the  survey  and  valuation  of  dilapidations, 
are  fully  developed.  The  nature  of  the  other  usual  contracts,  relative 
to  insurance^  not  parting  with  the  premises  without  the  lessor's  license, 
residence  on  the  premises,  trading,  and  quiet  enjoyment  are  treated 
of.  The  rights  and  liabilities  of  the  parties  on  the  termination  of  the 
contract  are  considered;  amongst  which  are  mentioned,  the  conse- 
quences of  holding  over  after  the  tenancy  has  expired,  the  nature  of 
emblements,  and  the  situation  of  outgoing  and  incoming  tenants. 
The  book  concludes  with  the  mention  of  several  miscellaneous  rights 
and  liabilities,  such  as  commons,  ways,  lights,  tithes,  game  and 
fishing,  and  the  like. 

# 

The  Third  Book  explains  the  several  species  of  action  applicable 
to  persons  i^  the  situation  of  Landlord  and  Tenant.  The  subject  of 
tProcedure  in  Equity  is  next  considered  :  in  the  first  instance  generally, 
and  then  as  connected  with  the  subject-matter  of  the  work.  The 
book  concludes  with  a  description  of  such  offences  against  the  Cri- 
minal Law  as  relate  to  the  subject  of  Landlord  and  Tenant. 

The  Fourlh  Book  contains  a  full  collection  of  precedents  of  leases 
— agreements  both  for  the  granting  of  terms,  and  other  things  con- 
nected with  the  work — assignments — attornments — surrenders — and 
notices  to  quitj  to  pay  rent,  and  to  repair :  it  then  gives  particular 
directions  as  to  the  practical  mode  of  proceeding  to  levy  a  distress,  or 
obtain  rent  where  the  tenant's  goods  are  taken  in  execution  :  and 
concludes  with  a  collection  of  such  of  the  Forms,  in  the  actions  treated 
of  in  the  wojk,  as  are  of  general  utility  and  in  constant  use. 

m 

To  the  whole  is  added  a  full  Index,  in  which  the  analytical  arrange- 
ment of  the  work  is  recast  in  alphabetical  order,  and  much  enlarged, 
for  the  purpose  of  affording  facility  of  reference. 
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0.  D^son.  d.  Chippendale,  M.  &  M.  77. .  720 

^—  9,  East  London  Waterworks  Compaujr  d. 

Macleod,  M.  Ac  M.  149    165 

V,  Edg&r,  d.  MJIbume,  2  Bing.  N.  C.  391 , 

498 ;  2  Scott.  581,  732  ;  1  Hod. 

431,437 205,  808 

0.  Ednonds,  d.  Corzon,  6  M.  &  W.  295. .  732 

a.  Edwards,  d.  Lindaey,  2  H.  &  W,  139 ; 

5  A.&E.95;  6N.&M.  633..  222 

B. d,  Marion,  3  N.  &  M.  193; 

5  B.  &  Ad.  1065 ;   1  M.  &  Rob. 
519;  6C.&  P.  208 

172,  197,  198,  752,  795 

V.  ■  ■    ■■    ■■  d.  Pemberton,  2  Gale,  137 ; 

1  M.  &  W.  563  ;  T^r.  &  G.  1006  75 

«.  Ekina,  d.  Jove,  Ky.  &  M.  29 ;  1  C.  &  P. 

154 261 

V.  Elsam,  d.  Davis.  M.  &  M.  189 268 

*— •  V.  Erringtoii,  d.   Errington,  1  H.  &  W. 

502;  4Dowl.  602     816 

V. d.  Poole.  1  A.  &  E.  750  ;  3 

N.&  M.646 5,795 

V.  Evani.  d.  Davies.  9  M.  &  W.  48    ....  302 

9. d,  Evans,  9  A.  &  E.  719 ;  1  P.  & 

D.472    500 

>L  Ejkins.  d.  Soie,  ^  C.  &  P.  154  ;  Ry.  & 

M.29 280 

9.  Fairclougb,  d.  Brooks,  6  M.  &  Sel.  40 . .  288 

'——  V.  Feso,  d.  Lutham.  3  Camp.  190 754 

9,  Ferrand.  d.  Hopkinson,  20  L.  J .,  C.P.,  402  465 

flu  Fidler,  d.  Greeu,  Peake,  Ad.  Ca.  33 

132,  133.  134,  135, 139 

V.  Field,  d.  Thomas.  2  Dowl.  542 787 

■ a.  Figgins,  d.  Vine,  3  Taunt  440   754 

».  Fifiu,  d.  Hammek,  2  Chit.  170 754 

—  V.  d.  Plymouth  (Mayor),  2  Chit.  170  288 

«.  FilUter,  13  M.  &  W.  47 ;  2  D.  &  L. 

186 657 

a.  Fletcher,  d.  Watson,  8  B.  &  C.  25. . ..  723 

V,  Flynn,  d.  Ellerblock,  1 C.  M.  &  R.  137 ; 

4Tyr.619 267 

».  Fofd,  d,  Lmtot,  9  Smith.  407 845 

a.  Forster,  d.  Clarges,  13  East,  405    ....  294 

a.  Forwood,  d.  Egremont  (Earl),  3  Q.  B. 

R.627 255,295 

a.  Foaler.  d.  Bailey,  3  C.  B.  R.  2l5 

10, 132,  133,  134,  135, 137,  288,290 

742 
V.  Franctiy  d.  Harfey,  2  M.  &  Rob.  57  ..  805 


Nanu,  Report,  P»g$ 

Doe  V.  Franklin,  d.  Locke,  7  Taunt.  9 ;  1  Chit. 

390 783 

V.  Franks,  d.  Haverson,  2  C.  &  K.  678  ••  720 

— >-  V.  Frost,  d.  Benson,  17  Law  Times,  145 

190  349 
V,  Frowd,  d.  Calvert,  1  M.  &  P.  .480  ;  4* 

Bing.  557     194,  285,  301 

-«—  V.  Fochaa,  d.  Smelt,  15  East.  286 719 

V.  Galiowuy.  d.  Smith,  2  N.  &  M.  241 ;  5 

B.&  Ad.43 71 

0.  Gardiner,  d.  Roberton,  12  C.  B.  319..   180? 

V.  Gee,  d.  Turner,  Wol.  P.  C.   173 ;   9 

Dowl.  612 781 

— ^  0.  Geekie,  d.  Monck.  5  Q.  B.  R.  841  ;  1 

C.&  K.307 82,1 

t».  Giffard,  d.  Wilmot.  5  B.  &  Al.  371     ..  322 

a.  Gilbert,  d.  Hartridge,  5  Q.  a  R.  423 ;         ' 

lG.&Mer.429   148^ 

V.  Gilea,  d.  Fisher,  5  Biug.  421  ;  2  M.  5c 

P.  749 196.  198,  286 

a.  Gladwin  d.  Muston,  6  Q.  B.  R.  953 

277.279,493 
o.  Glen,  d.  Hornby,  3  N.  &  M.  837  ;  1 

A.&  E.49 236,261 

a.  Glen6eld.  d.   Brenaa,   1   Hod.  78 ;    1 

Scott,  699 •  737 

©.Codling.  MS 759  ( 

V.  Godwin,  d.Sponcer,  4  M.&  S.  265  269,  270 

o.  Golding.  d.  Rudd.  6  Moore,  231    ..  •  •  270  '; 

•^—  a.  Goldsmith,  d.  Barker.  2  Tyr.  710 ;  2  C. 

&J.674     27f 

—  V.  Goldwin.  d.  L>>ter,  1  G.  &  D.  463;  2 

Q.  B.  R.  143.. ..  203.  288,  289,  290 
^ —  a.  Goodier.d. Wilkinson,  10 Q.B. 957  196,734 

V.  Govvr.d.  Laasdell,  21  Uw  J..  Q.B.,  57     11 

0.  Grafton,  d.  King,  19  Law  T.  108.  262 

185, 187,  294 

a.  Gray.  d.  Masters.  10  B.  &  C.  615  . . . .   815 

V.  Grazebrook, d.  Egremont  (^ Earl). 3  Gale 

&  D.  334 ;  4  Q.  B.  R.  406  .. . .  321 
V.  Green,  d.  Chadbom,  1  P.  &  D.  454 ;  2 

W.  W.  &  H.  122;  9  A.  &  E. 

658 82,206 

a. d.  Harrop,  4  Esp.  198    293 

o.  Groves,  d.  Groves,  10  Q   B.  486..  191,  744 

p d.  Walker,  15  East,  244 

131.  132,  133,  134,  143 
a. d. 10  B.  &  C.  816  ;  5 

M.  &  R.  666 285,302,733 

V.  Grondy,  d.  Pain.  1  B.  U  C.284 845 

0.  Guest,  d.  Bute  (Marquis),  15  M.  &  W. 

160 503 

-><—  V.  Gunning,  d.  Edwards,  7  A.  4c  E.  240  ; 

2  N.  &  P.  260;  W.  W.  &  D. 

460 752 

a.  Gustard,  d.  Henry,  2  Dowl.  N.  S.  6l5 ; 

5  Scott,  M.  R.  818  ;  4  M.  &  G. 

987 789 

a.  Guy.  d.  Sav  and  Sele.  3  East,  120. .33,  735 

V.  Halcombe,*d.  Wyndham,  7  T.  R.  7l3 

156,  165,  16 
a.  Hales, d.  WhltUker,7  Biqg.  322 ;  5  M. 

&P.132 196,734 

— ^  v.  Hall,  d.  Bennington,  16  East,  208  ... .  740 
o« d  Simpson,  6  Scott,  N.  R.  689 ; 

5M.&G.  795;  1  D.  &  L.  49 

796,  808 

d. a.  Richardson,  3  T.  R.  462    ....     77 

V.  Hampson.  d.  Harrison.  4  C.  B.  R.  745 . .  845 

aw  Hard.  d.  WhittingtoA,  20  L.  J.,  Q.  B., 

405 820 


H. 
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Name,  "Repoi  t,  Pogt 

Vve  V.  Hare,  t  C.  &  M.  145 ;  9  Dowl.  f  45 ;  4 

Tyr.«9 334,657 

V.  Harlaod,  d,  Heighlej^,  10  A.  &  E.  761 

824,  8S5 

V.  Harlow,  18  A.  &  E.  40  653 

V.  Harper,  d.  Orleton,  «  D.  &  R.  708 . . . .  755 

V.  Harris,  d,  James,  5  M.  &  Scl.  326  .•  . .  75S 

—  V. d.  Puddicombe.  I T.  R.  161,  n.   «9« 

V. d.  Thomas,  4  M.  &c  R.  569    . . 


-  V.  Harrison,  d,    Gregsun,  2   Term   Rep. 

4«5 

•  d. V.  Louch,  6  D.  &  L.  f70. 


825 

278 
792 


0.  Harvej,  8  Bing.  239;  1  M.  &  Sc.  374 

631,  655 
V. d.  Sutton,  2  D.  &  R.  589  ;  1  B. 

&C.426 150,324 

v.  Hawke,  d.  NorfoJIi  (DuIlc),  2  East,  481 

225.  502 

V.  Hay,  d.  Manning,  1  M.  &  Rob.  243  . .  796 

».  HarelJ,  d.  Parry,  I  Esp.  94....  189, 

281,  298 
V.  Heather,  d.  Parsons,  8  M.  &  W.  158 ; 

1  Dowi.  N.  S.  64 796 

V.  Hellicr,  d.  Tarrant,  3  T.  R.  162 

38.  268,  277.  552,  720,  739, 740 

V.  Hicks,  d.  Compere,  7  T.  R.  433,  727 

720, 756 

V. d.  Jeffereys,  2  Wils.  13,  15  ... .  740 

' V.  Hilder,  d.  PuUand,  2  B.  &  A.  782,  791 

263,  285 
^—  V.  Hole,  d.  Biddulph,  15  Q.  B.  R.  848  . .  321 

— —  V.  Holt,  d.  Lei^h,  8  Ex.  R.  130 798 

t>.  Hiley,  d.  Jackson,  5  M.  &  R.  706 ;  10 

B.&C.  885 10 

V.  Hilliard,  d.  Packer,  5  C.  &  P.  132     ..  8l7 

V.  Hinde,  d.  Robinson,  2  M.  &  Rub.  441 . .  731 

V.  Hitchcock,  d.  l>olby,  2  Dowl.  N.  S.  1 . .  774 

V.  Hobson,  d.  Higgiiit>otham,  3  D.  &  R. 

186 115 

V,  Hodgson,  d,  Thompson,  4  P.  &  D.  I4t ; 

12  A.  &  £.  135  ;  2  M.  &  Rob. 

283 812 

V.  Hogg,  d,  Pitt,  4  D.  &  R.  226  ;  R.  &  M. 

S6;  1  C.&  P.  1(50 498 

V.  Horde,  d.  Atkyns,  Cowp.  702 814 

tJ.  Home,  d,  Levv,  3  Q.  B.  R,  766 169 

V,  Horrocks,  d.  Holt,  1  C.  &  K.  566  . . . .  746 

v.  Horsley,  d.  Bias,  3  N.  &  M.  567;  1  A. 

&E.766    273 

V.  Houghton,  d.  Waters,  1  M.  &c  R.208..   117 

V.  Howard,  d.  Heapy,  1 1  Fast,  498    ....  297 

0.  Howell,  d,  Rees,  12  A.  &  E.  696 ;  Wol. 

P.C.87;  4P.  &  D.  361 797 

V.  Huddart.  1  Gale,  260;  2  C.  M.  Ac  R. 

316  ;  4  Dowl.  437 ;  5  Tyr.  846 

655,  657 

V,  Hughet,  d.  Kiiidersley,  7  M.  &c  W.  139 

288,  295,  297 

t,. d.  Parry,  11  Jor.  698  ..  ..201,734 

-T— 0*  Holi,  d.  Souter,  2  D.  &  R.  38     517 

0.  Hulme,  d.  Elliott,  2  M.  &  R.  433  . . . .   287 

—  9,  Homphrey,  d.  Wtlliaius,  2  East,  237..  300 
V.  Hunt,  d.  Hertford  (Marq.),  2  Gale,  102 ; 

1  M.&  W.  690;  Ty.&G.  1028     99 

9.  Hurst,  d.  Paul,  1  Chit,  162 761,  774 

V.  Ingieby,  d.  Lloyd,  14  M.  &  W.  91 . . . .  184 

V. 15M.&W.465 271 

V.  Inglis,  d.  Godsell,  3  TaunL  54     290 

—  V.  Ironmonger,  d.  Hallen,  3  East,  533    .  •  738 

—  V.  Jackson,  d.   Matthews,  1    Doagl.  175 

290,  526 


Name,  Rtport,  Page 

Doe  V.  Jackson  d.  Newby,  1  B.  &.  C.  448;  2 

D.&R.514 205 

V. d.  VIckery,  2  Surk.  293  ... .  437 

V,  Jameson,  d.  Hudson,  4  M.  &  R.  470..  783 

V.  Jeffries,  d.  Fozlow,  Ad.  Eject.  181 . . ..  796 

—  V.  Jenkins,  d.  Southouse,  5  Bing.  469 ;  3 

M.&P.59    2 

>— -  V.  Jepson,  d.  Antrobus,  3  B.  &c  Ad.  402 

270,  772 

V.  JobuBon,  d.  Holcomb,  6  Esp.  10  ..78,  185, 

299 

». d.  Taylor.  1  Stark.  411 279 

«. d.  Whiltick,  Gow,  173 311 

e.  Johnston,  d.  Uuddleston,  M'Cl.  U  Y. 

141 259,  292 

0.  Jones,  d.  Baker,  5  Ex.  R.  498   . .  277,  279 


743. 


•(Bart.),  2  Car.  h  K. 


e. d.  Dalton,  1  N.  &  M.  6;  4  B.  & 

Ad.  126 437 

«. d.  Hughes,  9  M.  &  W.  372 ;  1 

Dow).  N.  S.  352 223,  747,  809 

0. d.  Jones,  10  B.  &  C.  718 ;  5  M. 

&R.616,752 191 

V. d.  Lloyd,  15  M.  &  W.  580 

521,522,744 

V.  Jordon,  d.  Carr,  4  Scott,  807 784 

o.  Keeling,  d.  Bisli,  1  M.  &  SeL  95   ....   504 
o.  Kendrick,  d.  Bedford,  Ad.  Eject  107, 

184,299 
0.  Kenuard,d.  Gardner,  12  Q.  B.  R.  244. .    95, 
103,  508,  744 
V.  Kensington  (Lord),  d.  Butler,  8  Q.  B.  R. 

429 744 

d.  Bedford,  7  T.  R.  63 ;  1 

:Vit.  11  b t95 

9.  King,  d.  Prosser,  2  Dowl.  580    754 

V. d.  Hellyer,  6  Ex.  R.  791    758 

V.  Kingston  d.  Kingston,  1   Dowl.  N.  S. 

263 797 

v.  Knebell,  d.  London  Dock  Company,  2 

M.&Rob.66    74t 

V.  Kneller,  d.  Raines,  4  C.  &  P.  3 «69 

V.  Knight,  d.  Garnons,  5  B.  &  C.  671 ;  8 

D.&  R  348 120 

V.  Knowles,  d.  Gooch,  1  D.  &  L.  198  . .  «75. 

719    80fi 

V.  Lakin,  d.  Hughes,  7  C.  fr  P.  481  . . .  /  806 

0.  Lamb,  d.  Milnet,  Adams  Eject.  272  • .   995 

V.  Lamble,  d.  Lamble,  M.  &  M.  237  ....   806 

9.  Lambly,  d.  Eyre,  2  Esp.  635 S94 

0.  Laming,  d.  Pitt,  4  Camp.  73  ... .  493,  498 

V.  Langdon,  d.  Langdon,  2  N.  &  M.  840; 

5  B.&  Ad. 864 

V. d.  Egremont(LDrd),  12Q.  B.  R. 

711     157, 

V.  Law,  d.  Chad  wick,  2  W.  Black,  1158. 

—  V. d.  Lawson,  4  Dougl.  250    

V.  Lawder,  d.  Moore,  1  SUrk.  308  ..  206,  «8l 

V.  Lawrence,  d.  Barber,  4 Taunt. 23..    85»  97 IB 

V.  Lea,  d.  Spicer,  11  East,  312  . .  67,  293,  «95 

V.  Leach,  d.  Edwards,  9  Duwl.  877  ;  3  Sc. 

N.R.509;  3  M.&G.229....    796 

9.  Lee,  d.  Hill,  4  TaunL  459   CoS 

V.  Lewis,  d.  Bowman,  13  M.  &  W.  241 ; 

2D.&  L.667  ..  784,808,811,  816 

V. d.  De  Reutxen,  5  A.  &  E.  277  ; 

6N.&M.764;  2  H.  &  W.  16« 

279,444,  747 

V. d.  Hitchins,  1  Burr.  618    % .  774>,  836 

V. d.  Kettle,  10  B.  &  C.  673     ...*    115 


8» 
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KcM.  R$part.  Page 

Doe  9.  Lightfoot  d,  Rojf lance,  8  M.  •nd  W.  553 

t03,  886 

9.  Unn,  d.  Boddie,  ]  1  Q.  B.  R.  40S  185,  295 

V.  IJppeucott,  d.  Harwood,  Ad.  Ej.  «t7 . .  784 

•.  Litherland,  d.  Mee,  6  N.  &  M.  SlS ;  4 

A.&E.784 302 

—  f.  Livencdge,  d.  Johnson,  11  M.  &c  W. 

517 730 

V.  Llojrd,  d.  Griffith,  3  Ksp.  78.  .49.  313,  Stt 

f.  lock,  d.  Dooglaa,  4  N.  &  M.  807 ;  2 

A.&E.705 85,101,149.320, 

321,  322 

t.  Long,  d.  Bennett,  9  C.  &  P.  773 

302,  732,  756 
«.  Lord,  d.  Steren*,  2  N.  St  P.  604  ;  7  A. 

&  £.  610;  6  Dowl.  256}  W.  W. 

&  D.652    821 

t.  Lncai,  d.  Buniss,  5  Eap.  153 291 

«.  Loxton,  d.  Blake,  6  T.  R.  289    726 

• —  V.  M'Kaeg.  d.  Nicholl,  10  B.&c  C.  721  ;  5 

M.&  R.  620 191,  193 

9.  Mainb^,  d.  Plumer,  10  Q.  B.  473  . . . .   185 

9.  Maisej.  d.  Robv.  8  B.  &  C.  767  ;  3  M. 

&  RjrI.  107 196.  734 

• d.  Baddelej  v.  Ma»sey,  17  Q.  B.  R.  373 

522,  552,  563,  804 

• a.  Marchetti,  d.  Palk,  1  B. &  Ad. 7 15   270,  307 

• V.  Martin, d.  Humphrey,  1  C.& Mar. 32. .  745 

• —  V.  Massey,  d.  Baddeley,  17  Q.  B.  Rep. 

373 ••.•,... 744 

«.  Masten,  cL  Harris,  4  D.'  &  R.  45  ;  2  B. 

St  C.490   276,  789 

d.  Masters,  v.  Gray,  10  B.  fit  C.  615. . . .  870 

V.  Matthews  d.  Cornwall,  11  Com.  B.  R. 

675 t85 

«. d.  WMIiams,  5  B.  fit  Ad.  298  ; 

2  N.  fie  M.  264 157,  321 

• a.  Meux.  d.  Morecrafk,  7  D.  fie  R.  9B ;  4 

B.  &  C.606;  1  C.fic  P.  346 

93,  278,  442,  443 

».  Mejler,  d.  Vaughan,  2  M.  fit  Sel.  276 . .  339 

• V.  Miles,  d.  Waithroan,  1  Stark.  181  •• ..   «81 

t.  Miller,  d.  Hiatt,  5  C.  &  P.  595 205 

• a. d.  Maldon,  1  B.  fit  Al.  699    ..  755 

1, d.  Ruroford,  1  Chit.  5.^6  ;  Ad. 

Eject  180 796 

V. <i.  Scott,  2  C.  fit  P.  348 443 

a. d.  Warry,  1  T.  R.  393  . .  726,  741 

V.  Mills,  d.  Bullen,  2  A.  fit  £.  17  ;  1  N.  fie 

M.  25  ;  1  M.  fie  Rob.  385    ....  805 

9.  Milward.  d.  Mnneli,  3  M.  At  W.  3:f8 ; 

lU.  fitH   79 253,259.292 

—  «.  Mirrhooae,  d.  Thompson,  2  Dowl.  200 . .   820 
V.  Mitchell,  d.  F^daile,2  M.  fit  Sel.  446..  756 

—  fc d.   Pitcher,    or    Pritchitt,    3 

Moore,229;  1  B.  fit  B.  11... 357.  747 

—  ».  Miaero,  d.  Manners  (Earl),  2  M.  fit  Rob. 

56 289,804 

V,  Moffatt.  d.  Davemsh,  15  Q.  B.  Rep. 

S57 162.  181,435,  434 

e.  Moore,  d.  Dayman,  9  Q.  B.  555 731 

a. d.  Murphy.  2  Chit.  176 760 

V.  Morpbett,  d.  Richmond  (Mayor,  fitc), 

7Q.B.R.577 295 

a.  Morris,  d.  Watt,  2  Biof;.  N.  C.  189 ;  2 

Scoit.276;  1  Hod.  21 5..  522. 552, 744 
V,  Morse,  d.  Harries,  2  C.  fit  M.  247 ;  4 

Tyr.185     322 

a. d.  Tucker,  1  B.  fie  Ad.  365 

3,  182,  191,  193,  283 


Name.  Report,  Page 

Due  V.  Moulsdale,d.  Hall,  16  M.  fie  W.  689  ..  730 

V.  Moves,  d.  Block.  13  U  T.  325. . .  .272,  522 

V.  MuUiner,  d.  Colcloagh,  1  Eap.  460 

522,  552.  744 

V.  Murless,  d.  Batten,  6  M.  fie  Sel.  110 

747,  809 

F.  Murrell,  d.  Harrison,  8  C.  fie  P.  134 

195,522,552,744 

0.  Nainbv,  d.  Plumer,  1 1  Jor.  308 ;  16  L. 

'J.,  Q.  B..303    82 

0.  Newcastle  (Duke),  d.  Saunders,  7  T.  R. 

332,0 785 

0.  Noden,  d.  Miller,  2  Esp.  530 286 

V.  Old,  d.  Bristow,  Ad.  Eject.  155 277 

0.  Oliver,  d.  Hindmarsh.  1  C.  fie  K.  543. .   1S7 

V.  Olley,  d.  Garrod,  4  P.  fie  D.  275;  12 

A.  fit  E.481 196,287,810 

V.  Ongley  d.  Prior,  10  Com.  B.  25  . .  170,  291 

V.  Owen,  d.  Evans,  2  C.  fit  J.  71  ;  2  Tyr. 

149 747 

9.  Oxenham,  d.  Davey.  7  M.  fie  W.  131 ; 

H.fit  Walro.4 730 

—  V,  Packer,  d.  Green  or  Maslin,  2  Dowl. 
373;   2  C.  fie  M.  457;  4  Tyr. 

144 825 

«.  Page,  d.  Evans.  5  Q.  B.  R.  767  ;  1  D. 

fitMer.601    731 

V.  Palmer  d.  Brierley.  16  East,  53 300 

9.  Purker,  d.  Dillon,  Gow,  :80 301 

V.  Porry.  d.  Roberts.  13  M.  fit  W.  356  ..   809 

V.  Pasquali,  d.  Williams,  Peake.  196.  .285,  301 

0.  Paul,  d.  Wlieeldon,  3  C.  fit  P.  613.. ..   275 

o.  Payne,  1  Stark.  86 501,807 

9,  Peach,  d.  Mans6eld.  2  M.  fit  Sel.  576..  158 

V.  Pearce,  d.  Hotchkiss,  2  Marsh.  102;  6 

Taunt.  402 158 

V.  Pearsey.  d.  Pring,  7  B.  fit  C.  304 ;  9  D. 

fie  R.908    546 

a.  Peck,  d.  Flower,  1  B.  fie  Ad.  428.. 279,  493 

V.  Pegge,  d.  Bristow,  1  T.  R.  758,  n.;  4 

Doagl.S09 746 

V,  Perrin,  d.  Willis.  9  C.  fit  P.  467 293 

V.  Phillips,  d.  Birch,  6  T.  R.  597 7b5 

9. d  Jacobs,  10  Q.  B.  R.  130 

192,730,731 

9. d.  Phillips,  11  A.  fie  E.  796 ; 

SP.fit  D.603 251 

d.  Willson,  9  Moore,  46 ;  2 


Ring.  13 105,508 

V.  Pilkinglon.d.  Hardman,4  Burr.  2447  . .  796 

V,  Piltman,  d.  Whitehead,  2  N.  fit  M.  673    301 

II.  Plowman,  d.  Blacknell,  2  B.  fit  Ad.  573  263 

V, d.  Bnidshaw.  1  F^st.  441  ..  721 

©.  Poole,  d.  Biddulph,  11  Q.  B.  R.  713. .  255 

a.  Porter,  d.  Shore,  3  T.  R.  13 

185.237,284,735,811 

V.  Poulton,  d.  Wigan,  14  U  T.  347    ....   277 

9.  Powell,  d.  Lloyd.  8  D.  fie  R.35;  5  B. 

fie  C.  308;  2  Y.ficJ.372..  162,497 
V. d.  Morgan,  7  M.  fit  G.  980 ;  8 

So.  N.  R.  687..  131,  132,  l34,  135, 
138,  143 

c. d.  Oliver,  1  A.  fie  E.  531   ....   l73 

V.  Price  d.  Rugers,  8  C.  rf.  R.  894  ..  459,  461 

„, d.  Price,  9  Ring.  356  ;  2  M.  fie 

Scott,  464 193 

>  t.  Pritchard,  d.  Evans  or  Grilfiihs.  2  N.fic 

M.  489  ;  5  B.  fit  Ad.  765 

31,272,278.586,720,753 
•.  Pullen,  d.  Rogers,  3  Scott.  271  ;  2  Bing. 

N.  C.  749 ;  2  Hod.  39  ....  180,  206 
o 
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JVaiiM.  lUp&rt.  Pag$ 

Doe  V.  Polman.d.  £greiuuiit(Ear]),  3Q.B.  R. 

6U 6««,  803 

0.  Pjrke,  d.  Beadoii,  5  M.  &  Sel.  1 16 . . . .  260 

V.  Quiglej.  d.  Knight,  t  Camp.  505..  195,  281 

V,  Raby,  d  Greaves,  2  B.  &  Ad.  948    . .   806 

V.  Radcliffe,  d.  Lawton,  lO  East,  278.. ..   StS 

o.  RatTaii,  d.  Peacock,  6  Esp.  4 IH9,  298 

-— »  V.  Ram&boibam,  d,  Jacksou,  3  M.  &c  Sel. 

516 172,726,804 

9.  Rarosdeii,  d.  Mitore,  MS 723 

9.  Reade.d.  Burmiigh,  8  East,  353.. 741,  745 

o.  Reed,  d.  Fenwick.  5  B.  &  Al.  232     ..  264 

V, d.  Marsack,  12  East,  57  ..  289,  754 

9, a.  Read,  8T.  R.  118,  1«9    ....   726 

V.  Rees,  d.  Gatehouse,   6  Scott.  161 ;   1 

Arn.  159^  4  B'mg.  N.  C.  384 

271,  278 

V.  d,  Lewis.  6  C.  Sc  P.610.  .522,552.  744 

V.  Reid,  d.  Calvert,  10  B.  &  C.  849   ....  506 

©.  Rei.ddl,  1  Chit  535    797 

0.  Reiidle.  d.  Barlett,  3  M.  &  Sel.99.. ..   157 

V.  Rhodes,  d.  Davenport,  11  M  &  W.  600; 

ID.  &L.%92    297,757,811 

V.  Rhjfs,  d.  Hoiioii,  2  Y   &  J.  88    785 

o.  Riikarby,  d,  Hindley.  5  Esp.  4  ••  501,  807 

V.  Ridoui,  d.  Read,  5  Taunt.  519 256 

V.  Ries,  d.  Pearson,  8  King.  178  ;  1  M.  & 

8c. 259  ....  131,  132,  133,  134,  140 

V,  Roberts,  d.  Rol>erU,  6  Dowl.  556  ....   786 

V. d.  1  homas,  1 6  M.  &  W.  778    . .      24 

0.  Robinson,  d,  Rhodes.  4  Scott,  396 ;  S 

Bing.  N.  C.  677 ,  3  Hod.  84    . .  289 

9.  Robson,  d.  Chandless,  2  C.  &  P.  257 

274,  806 
V.  Rock,  d.  Stanwav,  1  C.&  Mar.  549 ;  4 

M   &G.30....   191,192,731,795 

V.  Roe,  4  B.  &  AL  653   765 

p. 5B.&C.764;2D.&R.232  767,771 

». 2  C.  &  J.  45  ;  1   Dowl.  t95 ;  2 

T>r.  158;  I  Price,  139    774 

». 2  C.  &  J.  123;  I  Dowl. 304.. ..  772 

V. 1  Dowl.  23 765 

V,- 1  Dowl  67 763 

V. 1  Dowl.  428     774 

V, 2  Dowl.  180    788 

0.  - —  2  Dowl.  184    767 

V.  2  Dowl.  198    777 

V, 2  Dowl.  199    .....775 

V, 2  Dowl.  413     775 

V, 2  Dowl.  414    764 

V. 1D.&L873    765,821 

V.  1  D.  &  R.  614 762,763 

V, 1D.&R.563    776 

V 2  D.  &  R.  12 768 

1^. 8D.&R.592    771 

9. 17  L.  J.,  Excli.,176    776 

9. 2  T>r.  724;  2  C.  &  J.  670    ....  778 

9. d  Auar,  6  Dowl.  624 768 

». d.  Atkins,  2  Chit.  179 761.  774 

V,  d,  A  ver>,  6  Dowl.  518 ;  1  W.  W. 

&H.  178   788 

9. d,  Aylesbury  (Lord),  2  Chit.  183    77 1 

9. d.  Baddaro,  2  B.  &  P.  55 762 

9. d.  Baile^',  1  B.  &  P.  369 759 

9. d.  Barings,  6  Scott,  715;  6  Dowl, 

456;  1  Am.  2 761 

^—  9. d,  Barles.  5  Dowl.  447 ;    M.  & 

H.3    773 

9. d.  Burrow.  1  M.  &  Gr.  238 ;  1  Sc. 

N.R.  25    762 

9. d  Bass,7T.  R.469 795 


Namt. 
Doe   9. 

9. 

9. 


Report,  P^i 

Roe  d.  Bath  (Marq.),  7  Dowl.  69t ..  763 

d.  Baison,  2  Cbiu  176 776 

d.  Bawdeo,  1  Hod.  315 786 

d.  Bayes,  16  M.&  W.98 765 

d.  Beard,  1  M.  &  W.  360  ;  T.& 

G.  870 ;  2  Gale,  48,  l31 783 

d.  Bennet,  7  C.  B.  R.  127 ..  759,  765 

d.  Boullott,  7  DomI.  463    763 

d.  Bower,  2  Dowl.  N.  S.  923; 

Sc.  N.R.  41;  5M.&Gr.375.,  76($ 

d.  Braby,  10  C.  B.  664 759 

d.  Bracebridge.  7  Scott,  689*. ..  770 

d.  Bra<lford  (Earl),   5  B.  &  AL 


770. 


787 

d.  Breroner.  8  Dowl.  135 763 

d.  Brickdale.  2  H.  &  W.  333    ..  761 

d.  Brickfield.  1  Dowl.  N.S.  270..   764 

d.  Briggs.  2  C  &  J.  'iOf;  t  Tjr. 

211;   lDowl.312 762.763 

d.  Brittlebank,  4  M.  &  So.  562  ..    767 

d.  Bromley.  1  Chit.  14t     759 

d. 8  Dowl.  858 778 

d.  Brpwn,  6  Dowl.  270 ;  1  W.  W- 

&H.86 764,771 

d.  Burgess,  4  D.  &  L.  311     ....   765 

d.  Burlton,  7  T.  R.  477 778 

d.  Burroughs,  7  Do«il.  3f6 ;  1 W. 

W.&H.544 761 

d.  Butler,  2  H.  &  W.  ISO 778 

d.  Buttracn,  W.  W.  &  D.  69 768 

d.  Cardigan.  1  D.  &  R.  540  ....  787 

d^  Carter.   10  M.  &  W.  670 ;  9 

I>iwl.  N.  S.  449 787 

d.  Caulfield   or  Wood,   3  Scott, 

756  i  2  Bing.  N.  C.  329 ;  5  Dowl. 

S65;2Hod.«79 788 

d.  Chad  wick,  9  Dowl.  492;  Wul. 

P.C.122    761 

d.  Chaffey,  9  Dowl.  100 ;    Wol. 

P.C.65    764,768 

d.  Child.  1  £1.  &  Bl.  279 1Y4 

d.  Childers,  2  U.  &  W.  121.  8f  i 

760,  761 

d.  Chippendale,  7  C.  B.  R.  •. ..   77i» 

d.  Clothier,  6  Dowl.  291     7d9 

d.  Cobbey,   Ad.  Eject  179;    1 

Chit.  573,  n 795 

d.  Cock,  6  M.  &  G.  273;  6  Sc 

N.  R.961 773 

>  d.  Cockburn,  1  i ;owl.  692 764 

d.  Collins,  1  Dowl.  613 763, 

d.  Colson,  6  Dowl.  765 768 

d.  Cooper,  2  Y.  &  J.  284 77T 

d.  Coopen'  Co.,  8  Dow).  134    . .    765 

—  d.  Coarthorpe,  2  Dowl.  440  ....    7SS 
d.  Cousens.  7  Dowl.  53;  4  M.  6l 

W.68;  1  H.&  H.  191    7TS 

d.  Cox,  5  Dowl.  &  L.  «72 776 

d.  Crockett,  1  H.&  W.  351  ....    B«5 

d.  Croley,  2  Dowl.  N.  S.  344    ..    76« 

d.  Callell.  9  Dowl.  1023    775 

d.  Darwent,  3  Dowl.  336 795 

d.  Davis,  6  Dowl.  36  ;  W.  W.  & 

D.  606 • •    778 

d.  Dickens.  1  Am. 387  ;  7  Dowl. 

121  ;  6  Scott,  754    «    771 

d.  Dinorben  (Urd),  2  M.  &  W. 

d.  Dixon,  7  C.  B.  R •     77  6 

374;M.diH    140 •     7^(5 

d.  Dobler.  2  Dowl.  N.  S.  333    .  •     7c>6 

d.  Duulao,  W.  W.  &  D.  220.. .  «    7^7^ 
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Doe  V,  Viae  d,  DoTastoii,  4  M.  &  G.  765 ;  5 

Sc.  N.  R.  174    76« 

•. d.  Dowoes,  4  DowJ.  665  ;  1  H.  & 

W.671  « • 775 

—  0.  —  d.  Draper,  3  Dowl.  696;  f  C.  M. 

&R.  60;  1  Gale,  160 798 

». d,  Durrmit,  8  Scott,  459    . .  767,  776 

t. i.  Eatoo,  7  Scott.  1t4    764 

—  ». d, W.  W.&D.d9f 763 

•. d.  Eldertmi,  1  Dowl.  N.  S.  585,.  768 

•. ^  Elwood,  3  MiMire,  578 759 

fc tf.  Eioenon,  6  Dowl.  736 763 

i. d.  Emery,lArn.5l7;bScoU,196.  761 

fc d.  EiDslev,  I  M.&  Gr.  840..  767,  776 

• — •. d. ^  «  Dowl.  N.  S.  334    ..  768 

•. d. 4  Moore,  469    761 

' —  f. i  Famcumbe,  10  J  or.  5«5..  764,  768 

—  ». d.  Feldon,  8  T.  R.  645 8«4 

■ —  » d.  Field,  1  H.  &  W.  516  . .  773,  778 

—  f. d. tChit.174    760 

—  ». i  Fi8giH8,«Sc.  N.R.448;  «  M. 

&Gr.«94 767.776 

—  f. d.  Finch,  5  Dowl.  t«5j  «  H.  & 

W.3S4 767 

—  V,  —  d,  Fi»her.  W.  W.  &  D.  119. .760, 761 

—  fc d. lOM.&W.tl;  JiDowl. 

N.S.««6 765 

—  •• d,    Fishaioogert'    Compuky,    t 

Do«I.N.S.689    765 

—  V, a.  Forties,  t  DowU  4t0,  45f ;  t 

N.&M.476 758 

—  «. ^  Foster,  8  Dowl.  784 773 

—  t  • dL  Foocud,  f  L.  M.  &  p.  3««     ..  750 

—  9. d.  Fowler,  4  D.  &  U  639  ••  766,  774 

—  •• d.  Frmser,  5  Dowl.  7«0j  W.  W, 

&D.39« 774 

—  «.— d. 3DowK669 758 

—  ». d 8  Dowl.  301 764 

—  ■. d.  Gflskell,  3Tvr.  84 759 

—  fc d.  Geldart.  1  W.  W.  &  H.346..  788 

—  a. d.  George,  3  Dowl.  9     764 

—  •. d. 3Duw|.tt    774 

—  a. d. 3D»wL54l 775 

—  •. d.  Gibbard,  9  Dowl.  844  ;  3  8c 

N.  R.363:  3M.&  G.  87. .768,771 

—  n d.  Ginger,  9  Dowl.  336 768 

—  fc d.  Gowar,5  M.  &  G.  375  ;  6  Sc. 

N.  R.  41 ;  f  Dowl.  N.  S.  9<3,.  766 

—  i. d.  Gowland.  6  DowL  35  ;  W.  W. 

&D.605  788 

—  ». d.  Graef,  5  Scott,  797  ;  6  Dowl. 

456  ;  1  Am.  131 763 

—  a. 4,  Grance,  1  Dowl.  N.  S.  «74  ••  763 

—  a. d.Grmy]7  Dowl.  700 771 

—  9. d.  Green.  5  Dowl.  &  L.«74,  n...  776 

-a. d.  Gretton.  4  C.  B.  576 776 

—  •» d.  Gr^jpcoat  Hoapiial.  7  M.  &  G. 

537;  8dcN.R.«74 768 

—  «. d.  Grinet,  4  Dowl.  591 ;  1  H.  & 

W.e7l 758 

—  it dL  4  Dowl.  86 ;  1  H.  & 

W.369 760 

^  t. d.  Grocrra'   Compatiy,  5  I'auoC. 

S05     779,8<0 

—  •. d.  Hall,  W.  W.  &  D.  39« 760 

•a. d.  Halsey,  I  Chit.  100    766 

—  ft d.  Harcouri.  4  Taunt  883 789 

—  a. d.  Hairleigh.  1 1  Jur.  18 766 

-•. d.  Harria,  2  DowL  607 767 

-a d. 1  H.  &  W.  37« 797 

-a. dL 1  Dowl.  N.8.  704    ..769 
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Roe    d.  Harrison.  10  Price.  30  ..  76S,  763 

d.  Hartford,  1  H.  6c  W.  352 759 

d.  HarTe^,«  Price,  use 766 

d.  Ha^iie,  W.  VV.  &  D.  7f 760 

d.  Heblethwaite,  3  T.  R.783,n..  78S 

d.  Henson,  1  D.  &  L.  657 760 

d.  Hewaon,  5  Dowl.  404;  «  H.  & 

W.334 759 

-  a. d.  llicka,  1  Dowl.  N.  8.  180 ... .  775 

-  V. d.  Hill,  tCliiL  178 770 

-  V. d.  Himile,  3  M .  «c  W.  t79 ;   6 

DowL  393 761,770 

.  V. d.  Hine,  4  M.  &  G.  766 ;  5  Se. 

N.  R.174 764,767,771 

.  V. d.  H.4iBea,  1  Price's  P.  a   139 ; 

t  C.  &  J.  45  ;    f  Tjrr.  158 ;   1 

DowL345. 774 

-  p. d.  Hope,  3  C.  B.  R.  770 769 

-  V. d.  Howson,  91  Law  J.  S.S9 819 

-  a. d.  Habbard.  «  H.  &  W.  333 .. ..  760 

.  a. d.  Homer,  W.  W.  k  D.  195;  6 

Dowl.  553 758 

-  V. d.  Hutchinson,  t  Dowl.  418  ....  759 

-a. d.Jacl[soii,  4DowL609 774 

'  a. d.  James.  1  M.  &  8c.  597 767 

-  V.  —  d.  Jenkins,  5  DowL  1.^5    •••...  773 

-  a. d.  Jenks,  S  Dowl.  55 ;  3  Tyr.  60t  773 

-  a. d.  Johnson.  1  Dowl.  N.S.  493  ..  761 

-  a. d.  Jones,  1  Chit  f  13 766 

■a.  d. 1  Dowl.  518 775 

•a. d. 5Dowl.  «f6 774 

•a. d. W.W.&D.607  ....  764 

- 1. d.  Jordan,  4  Dowl.  577  ;  1  H.  & 

W.671   759 

V. d.  Kenrick,  5  Dowl  jk  L.  578  ..  775 

.  o, 4,  Kirk  or  Kirachiier,  1  Am.  37f ; 

7  Dowl.  97  ;  6  Scott, 75t    ....  771 

V.  -^ —  d.  Lambert,  3  DowL  557   789 

'  V. d.  Uuiidv,  1«  C.  B.  451    765 

c. d.  Uw.  W.  W.  &  D.  187 770 

.9. d.  Ledger,  3  Taunt.  506    778 

-  a. d.  Leal,  7  DowL  I0«;  1  Am.  373   77.^ 

.  u. 4,  Levy,  6  C.  B.  R.  t7«    788 

-  V. d.  UandesiHo,  4  Do«tl.  «tt ;  T. 

&  G.  IO8I 755 

.  9. d.  Llovd.  t  Dovrl.  N.  S.  407.. ..  BiO 

-V. d.  LoTell,  1  ('hit.505    770 

•  V. d.  Lowe,  1  Chit  505,  n. ;  t  Chit. 

177 776 

.  V. d.  Lowndes,  7  M.&  W.  439. ...  758 

V. d.  Ludfurd.  8  DowL  500 ... .  773,  778 

.  V. d.  Luir,  3  DowL  575 761,765 

-  a. d.  Macdougal,  4  Moore,  tO  ....   776 

.0. d.  Mann.  U  M.  &  W.77 758 

•  a. d.  Manners.  6  DowL  469 ;  1  W. 

W.hH.St 781 

a. d.  March,  «  Hod.  199    768 

p, d.  Marks,  6  D.  Jk  L.  87 788 

V.  d.  Mailborough  (Duke),  Wol.  P. 

.  a. d.  Martin.  1  Hod.  tf3 ;  2  Srolt, 

181;4DowLll5 778 

C.66 758 

a. d.  Martin  or  Marshall,  4  N.  Ac  M. 

553  ;  1  H.  &  W.  46 ;  f  A.  &  E. 

588 767 

•  a. d.  Marthis.  6  Saitt,  6IO     765 

.9. d.  Maslln,  5  Enp.  105    Sll 

.  a d.  Matlicr,  5  DowL  55t ;  W.  W. 

Ck  D.f«0 766 

.  ,. d.  Messer.  5  DowL  716;  W.  W. 

&  D.393  766 

ct 
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d.  Mejrick.  «  C.  &  J.  682    ....  778 

d.  Middleton.  I  D.&  L.  149 767 

d,  Milner,  «  L.  M.  ^  P.  578  ... .  77« 
d.  Minga^,  6  Dowl.  189  ;  3  Hod. 

«39 763 

d,  Mitcliell,  1  H.  &  W.  646  .. ..  763 
d,  MiUins.  1  W.  W.  &  H.  «07  ..  768 
d.  Monlgoraerjr,  1  D.  &  L.  695. .  773 

<f.  Moody,  8  DowL  306 765 

d.  Morgan,  3  Blng.  169 778 

d, 1  Dowl.  N.  S.  543. . . .  768 

d.  «  Scott,  N.  R.  584    . .  777 

d.  Morpeth,  3  Dowl.  577  ..  761,  766 
d.  Morris,  1  M.  &  W.  207 ;  T.  & 

G.  .'>45  ;  1  Gale,  367     124 

d.  Mortlake,  r!  Duwl.  444 764 

d.  Mudd,  8  Dowl.  444 824 

d.  Mullarkey,  3  P.  &  D.  316;  11 

A.&E.333.... 778 

.  d,  Muller,  W.  W.  &  D.  607  . . . .  773 

d.  Nash,  8  Dowl.  305 763 

d.  Neale,  2  Wils.  263  ;  Lofft,  SOi  763 

.  d.  Newstrad,  lO  Jur.  925 787 

■  d.  Norman,  2  Dowl.  399  . .  769,  770 
.  d.  Norris,  1  Dowl.  547 772 

•  d.  Nolla^e,   I  Dowl.  N.  S.  750; 

4  Scott,  N.  R.  706 ;  4  M.  &  G.  28 

765,768 
.  d.  Notting,  W.  W.  &  D.  69  . . . .  768 

-  d.  Oldham,  4  Dowl.  714    774 

-  d.  Oftbaldekton,  1  Dowl.  456....   770 

-  d.  Overton,  9  Dowl.  1039 760 

-  d.  Overj^.  6  M.  &  G.  764  ;  1  D. 

&  L.  803;  7  Scott,  N.R.519..  764 

-  d.  Puniphilon.  1  Dowl.  N.  S.186  761 
.d.  Pate,  iTaunt.  55 820 

-  d.  Pattison,  10  Jur.  34 763 

-  d.  Pearson,  4  M.  &  P.  437  ;  6 

Ring.  613 782 

-  d.  Peraberton,  7  B.  6c  C.  2    ....  787 

-  d.  Phillips,  1  D.  &  R.  433  ;  5  8. 

&  AI.766 118,787 

-  d.  7  8c.  N.  R.  891  ;     l 

D.  &  L.  915 ;  6  M.  &  G.980..  808 

d.  Pigolt,  4  D.  &  L.  88 776 

d.  Pitcher,  9  Dowl.  971 820 

.  d.  Pitniinster,  1  W.  W.  fit  H.  347 

743, 755 

-  d.  Pollen,  W.  W.  fit  D.  371  . . . .  779 
.  d.  Pope.  7  M.  fie  G.  602 ;  8  Scott, 

N.R.321 770 

.  d.  Portland  (Duke).  1  Dowl.  N.  S. 
183;  4  Sc.  N.  R.  22;  3  M.  fie 
G.397    774 

-  d.  Potter,  2  Sc.  378  ;  1  Hod.  316  765 

•  d.  Powcll,9  Dowl.  548;  Wol.P.C. 

160 776 

.  d   Probert,  2  Dowl.  335     775 

-  d.  Prutheroe,  4  Dowl.  385 761 

-  d.  Prvrne,  8  Dowl.  340 773 

-  d.  Pugh,  1  Scott,  464;    1  Hod.  6 

762, 766 

-  d.  Quinton,  Ad.  Eject.  204  ....  775 
'  d  Ramsbottora.2  Dowl.  N.S.690  821 

-  d.  Read.  5  Dowl.  85 ;  T.  fie  G. 

846;  1M.&W.633 766 

-d.  Reynolds.  1  C.  B.  R.  711....  768 
-d.  Rigbv,4Dowl.l4;  iH.fitW. 

368..." 774 

.a. 6SC.N.R.833;  6M. 

fit  G.227 767 


774 

774 
78a 


Name,  UepcTt.  Pagt 

Doe   ©.Roc   d.  Robinson,  3  Dowl.  11 761 

„. d.  Ross,  5  Dowl.  147  ;  2  H.  fit  W. 

124 765 

c. d, 7  Scott.  816 768 

V. d.  Roupell,  1  H.  fie  W.  367  ....  770 

©. d.  Rowley,  11  Jur.  309 761 

I,. d.  Royle,  4  C.  B.  R.  256 768 

V. d.  Sampson,  6  Moore,  54 788 

V, d.  Sanders,  1  Dowl.  4    787 

c. d.  Scott,  8  Sc.  468  ;  6  B.  N.  C. 

207  ;  8  Dowl.  254    765 

V, d.  Scriven,  I  W.  W.  fit  H.  584  . 

..—  V.  d.  Seabrook,  4  Moore,  350     . . . 

V. d.  Seljiood,  1  W.  W.  fit  H.  206. 

„. d.  Shaw,  iSPricc,  260 778 

V. d.  Shepherd,  2  Chit.  171   754 

V, d.  Sheppard,  W.  W.  fit  D.  75  ..  760 

V, d.  Showell,  3  Dowl.  691 ;  2  C.  M. 

fit  R.  42;  5Tvr.734 769 

c. d.  Simmons,  1  Chit.  228    76S 

V. d.  Simpson,  6  Dowl.  469 ;   1  W. 

W.fitH.32 781 

V. d.  Slee,  8  Dowl.  66 759 

„. d.  Smith,  5  Dowl.  254 ;  2  H.  fie 

W.332 ^59 

d,  1  Dowl.  614 763 

d, 4  Dowl.  265 767 

d. (Bart.),  8  Dowl.  509   ..771 

9,  d. W.  W.  fiiD.69    770 

V. d.  Somers  (Earl),  5  Dowl.  552  ; 

VV.  W.  fitD.  220;  8  Dowl.  292.. 758, 771 

„. d.  Southampton  (Lord),  1  Hud. 24  763 

«. d.  Standish,  2  N.  fie  M.  468 ;  5  B. 

fit  Ad.  878 824 

„. d.  Stedman.  1  W.  W.  fit  H.  86..  765 

V, d.  Stone,  3  Hod.  14   775 

p. d. Story. 4M.&G.843;  5Sc.N. 

R.838   766 

p, d.  Street,  8  Dowl.  444 795 

„. d.  Strickland,  4  D.  fit  L.  431 760 

p. d.Sturch,  1  H.  fie  W.  672 765 

V. d.  Suites,  7  Sc.  Ul    764 

„. d.Tabay,  1  D.fit  L.  118 762 

I,. d.  Talbot,  1  H.&  W.367. 774 

V,  d.  Tarloy,  1  Chit.  506 776 

p.  d.  Terrell,  Wol.  P.  C.  122 768 

„. d.  Thomas.  1  M.  fit  Sc.  435    ....767 

;  V. d.  Thompson.  2  Scott,  181 ;  4  Dowl. 

115;  1  Hod.  223 778 

t>. d. 1  Chit.  186 775 

„. d.  Threader,  1  Dowl.  N.  S.  «61 

760,  764 

p. d.  Tibbs,  3  Dowl.  380    764 

V. d.  Timmins.  6  Dowl.  765  ;   1  W. 

W.fit  H.347     764 

„. d. Timothy,  8  Sc.  126;  1  Arn.5l7  761 

p. d.  Tindal,  1  Dowl.  143 ;  «  B.  & 

Ad.  922 787 

V. d.  Tindale,  2  Chit.  180 776 

„. d.  Torakins,  W.  W.  &  D.  49    760,  765 

V d.  Treat,  4  Dowl.  278;  1  H.  & 

W.526 765 

V,  d.  Troughlon,  4  Burr.  1996    ....   778 

„. d.  Tubb.  4  Taunt.  887 792 

e. d.Tucker,  2  Dowl.  775;  4  M.  £c 

Sc.l65 768 

„. d. 4  Dowl.  577  ;  1   H.  & 

W.671 821,767 

c. d.  Tunicroft,  1  H.  fit  W.  S7 1      ,  .    759 

V.  d.  Twisden,  1  H.  fie  W.  218  ....   777 

—  t>. d.  Vesqoe,  2  Dowl.  449 768 
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450; 

1, d. 

—  •. d.  Walters.  W.  W.  &  D.  75  . . 


Vame.  BipcrU  Page 

Doe  «.  Roe  rf.  Vorley,  «  Dowl.  N.  8.  5t 77B 

». d.  Wade,  6  Dowl.  51;  S  Hod.  210  774 

—  ». d.  Walker,  1  Prict- ,  399 766 

V. d. «C.&J.38l;  «Tyr. 

Dowl.  569    765 

-4  M.  &  P.  It    763 

773 

—  9, i  Ward,  6  DohI.  51 ;  1  W.  W. 

&  R  t06   •  775 

«. d.  Warren,  8  D.  &  R.  342     ....  771 

9. d.  Watson,  5  Dow  1. 389  ;  W.  W. 

&  D.75 773 

V, d.  Watts,  5  Dow).  213;  2  H.  & 

W.335 787 

». d. Ifl.&W.  199 769 

». d.  Weeks,  5  Dowl.  405  ;  2  H.  fie 

W.335 760 

9, d,  Welchon.  5  Dowl.  271 777 

s. d.  Wetherell,  2  Dowl.  441 764 

—  9. d.  While.  7  Scott,  146  ;  8  Dowl. 

71    770 

V d,  Whitfield,  3 Taunt.  402..   827,790 

» d,  Williams,  2  Dowl.  89    763 

». d.  Williamson,  10  Moore,  493  . .  759 

—  •• d. 3  D.  fie  L.  328  ....  781 

•• d.  Wills,  3  Dowl.  582    758 

». d.  Wingfield,  1  Dowl.  693 763 

V. d.  Worlhaj,  10  Jur.  984    759 

' ». d.  Wright,  5  Scoti,  712  ;  6  Dowl. 

455;  1  Am.  2 767 

». d.  Younghusband,  6  Moore,  480     731 

—  9,  Rogers, if.  Miller,  1  C.  fie  K.  390. .  46.  742, 

795 

»- d.  Rogers,  2  N.  &  M.  550 ;  5  B. 

fie  Ad.  755 323 

V.  Rollings,  d.  Phillips,  4  C.  B,  R.  188.  .2,  285. 

302,  720 

V,  Roper,  d.  Grenville.  MS 748 

9.  Rosser,  d.  Morris,  3  East.  15 748 

• V.  Rotberham.  d.  Mayor,  3  Dewl.  690  ;  1 

Gale,  157 787,788 

r.  Rowe.  d.  Knight,  Rjr.  fie  Mood.  343. .  494 

• V,  Rowlands,  d,  Worcester  School,  9  fix. 

161 433,439 

V,  Rogelej  (Churchwardens,  ficc),  d.  An- 

glesea  (Marquis),  6  Q.  B.  R.  107 

97,505 

».  Ru»h%rorth,  d.  Holder,  4  M.  &  W.  74  ; 

6  Dowl.  712  ;  1  H.  fie  (I.  203..  788 

9,  Saher,  d.  Tollett,  13  East,  9 753 

— -  9.  Samoel.  rf.  Castletoii,  5  Esp.  173. .  79,  299 
• —  9,  Sandham,  d.  Ellis,  1  T.  R.  705.  .39,  88, 153 

»-  Saimder,  d.  Harris ,  2  H.  fii  W.  350 ;  1 

N.  &  P.  119 :  5  A.  fit  E.  664  . .  553 
• —  d  Savage,  ».  SUpleton,  3  C.  fie  P.  276  . .     79 

*■ —  V.  Smyer,  d.  Leesoo,  3  Camp.  8 282 

V,  Scull,  c{.  Campbell,  6  Bing.  362  ,  4  M. 

fie  P.20 281.296,298 

9. d  Graham,  11  East,  478 263,  739 

»• d.  We.  Am.  fie  H.76 492,807 

• r.  Seaton,  d.  Strode,  2  C.  M.  fit  R.  728  ; 

T.ficG.l9;  1  Gale,303  172.804,823 
— ■  a.  Sbadwell,  d.  Thomas,  7  Dowl.  527  ;   I 

W.  W.fieH.574 825 

».  Shail,  d.  Stratford,  2  D.  fie  L.  161 ... .   821 

9.  Sharpley,  d.  Cundjr,  15  M.  fit  W. 558 . .  787 

a.  Shavcroas,  d.  Law  rence,  5  D.  fie  R.  7 1 1 ; 

3  B.  v\  C.  752 275,719,756 

a.  Shewin,  d.  Pitt,  3  Camp.  134. .. .  492,  493 

a.  Shipley,  <£.  Stausfield,  2  Dowl.  40» . . . .   826 


Name,  Report.  Page 

Doe  a.  Sidburjr,    d.  Croft.   23  L.  J.,   C.  P  , 

N.,S.57    522 

^—  V.  Skirrow,  d.  Leeming,  7  A.  fit  £.  157  ;  2 

N.fitP.l23;  W.  VV.  fie  D.  517..  172,  804!^ 

».  Slight,  1  Dowl.  163 62,82,  l«\ 

V.  Smaridge,  d.  Clarke,  7  Q.  B.  R.  957 . .  185.      ;k 

194  4 

V.  Smith,  d.  Bland,  2  Stark.  l99 ^^  Ji 

d.  Broomfield.  6  East,  530;    2         ' 
Smith,  570  ;  2  T.  K.  436 . . .  .59,  76, 
133,  139,  182.  249,  2U2 
d.  Checre,5Taunt.795  ;  1  Marsh. 
359 ;  2  Rfise,  280 ... .  225.  496.  500 

„. d  Jersey  (Earl).  3  Bligh,  290  ;  7 

Price.  281  ;  3  Mo.  339;  2  B.  fie 
B.473 146,274 

p. rf.  Westmoreland.  1  M.  fie  R.  137     181 

„. d.  WilliHros,  5A.i.t  E.  350;  6N. 

fie  M.  829;  2  H.  fie  W.  176....   295 

t. d,  Wilson,  3  Dowl.  379 768 

V. d.  Wright,  8  Dowl.  517 815 

w. d. ,  3  N.  fie  P.  335  ;  8  A. 

fie  E.  255    222 

a.Sm>th,d.  Sm^th,  6B.fieC.  112;  9  D. 

fie  R.  136 735 

0.  Sm^the,  d.  Knight,  4  M.  fie  Sel.  347   . .  785 

a.  Snape,  d.Snape,  2  C.  fie  J.  214  ;  2T>r. 

343;  iDowl  314 781 

V.  Snead.  d.  Evans,  2  D.  fie  L.  *1 19     ....   ti25 

a.  Snee.  d.  Teverell,  2  D.  fit  Rvl.  5     ....   768 

V.  Snowden,  d.  Daggett,  2  W.  Black.  1224  298 

a.  Somerton,  d.  Fleming,  7  Q.  B.  R.  58 

287,  807 

a.  Somerville,  d.  Gates,  9  D.  fie  R.  100. .  18, 285 

V.  Spence,  d.  Stricklrtnd,  6  Ea»t,  120 ;  2 

Smith,  255 298 

a.  Spencer,  d.  Clark,  11  Moore,  232;  3 

bing.  203  ;  2  C.  fie  P.  79 737 

a.  Spiller,  6  Esp.  70     290 

a.  Spry,  d.  Gaskell,  1  B.  fie  A 1.  617    503 

a.  Stagg,  d.  W^  att,  7  Sc.  690 ;  5  B.  N.  C. 

564 251 

a.  Standish,  d.  Blackburn,  2  Dowl.  N.  S. 

26 824 

a.  Sianion,  d.  Gray.  1  M.  fit  W.  95 ;  Ty. 

fie  G.  1065;  2  Gale,  154 257 

a.  Suple,  d.  Hodsden,  2  T.  R.  684 

726,739,716 
a.  Staunton,  d.  .Tames,  2  B.  fie  Al.  371 ;  1 

Chit.  119   204,785 

a.  Steel,  d.  Blagg,  1  Dowl.  359 7  92 

a.  d.  Digb^,  3  Camp.  115 500 

V.  Steele,  d.  Timmis.  4  Q.  B.  R.  663  ;  3 

G.fic  D.  622 73 

a.  Stennetl,  d.  Hollingsworth,  2  Esp.  717 

178,  191.283 
a.  Stephens,  d.  Egremont  (Earl),  2  D.  fie 

L.992    786 

p, d.  Egremont  (Lord),  6  Q.  B. 

R.  208  .. ..    52,  148,  153,  157,  321.  463 

a.  Steven,  d.  Abdy,  3  B.  fie  Ad.  299  ... .   270 

a.  Stock,  d.  Baraett,  Gow,  178   127 

V.Stone,  d.  Gaisford,  10  Jur.  480;   15 

L.  J..  C.  P.,  234 809 

a.  Stratton,  d.  Tilt,  4  Bing.  446 ;  1  M.  fie 

P.  183  ;  3  C.  fie  P.  164  . .  59.  194.  282 
a.  Street,  d.  Blair,  2  A.  fie  E.  329 ;  4  N. 

fieM.42     291 

a.  Stubbs,  d.  Orchard.  6  N.  fie  M.  857  ;  4 

A.  fit  E.  809  ;  2  H,  fit  W.  286. .  754 
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Name,  RtporL  Page 

Do»  0.  Sturgrs,  if.  Hayes,  7  Taoiit  S17 ;   2 

Marsh.505    33 

^L.^  V.  Saffield,  d,   Westmintter   (Marq.),   5 

Diiwl.  660;  W.  W.  &  D.  359..  777 
Sumroeraet,  d.  Aslin,  1  B.  &  A6.  185 

6,  «87 

d.  Bendale,  t  W.  Bia.  694      f  4 

Sumner,  d.  Jukes,  14  M.  Ac  W.  39. . . .  731 

Sutton,  d  Pitman.  9  C.  &  P.  706 . .  4:)7,  494 

Sjboum,  d,  Bowerman,  7  T.  R.  8 ;  t 

E8p.t99 739 

d.  Jolifie,  t  Esp.  677 3,  S88 

Tanierr,  d,  Pennington,  it  Q.  B.  998 

3, ««.  39 
Taylor,  d.  Reed^S  N.  &  M.508;  5  B. 

&  Ad.575 1«7 

Telling,  d.  Whatley,  S  East.  f.'>7. .  7.S7,  757 
Terry,  d.  Higgs,  4  A.  &  £.  «74 ;  5  N. 

iLM.5^;  1  H.&W.  547..1I,6I7,  743 
Tliomas,  d.  Courtail,  9  B.  &  C.  288  ;  4 

M  &R.«18 «49,  250 

W.  Davies.  6  Ex.  K.  854 1  ^2 

d.  Kees,  4  D.  &  R.  145;  4  A. 

&c  E.  348  ;  2  B.  fie  C.  622  .. ..  824 

d.  RichardwMi,  1  P.  fit  D.  578; 

9  Ad.  fie  E.556 20 

Tbompsfin,  d.  Burgess,  1  N.  fie  P.  215; 
5  A.  fie  E.  53«;  2  H.  fie  W.  451 

284,  729,  740 

d.  liord  Downe,  9  Q.  B.  R. 

1037 170,201 

d  Thompson,  6  A.  fie  E.  721; 

2  N.  fit  P.  656  ;  W.  W.  fit  D.  236   731 
V.  Tlinrn,  d,  Emmetl,  1  M.  fit  Sd.  425  . .  747 
•  V.  Thrustout,d.  Law  and  Fairclaim,  1  Tidd*s 

Prac.  583  ;  3  Doogl.  465 824 

Tidbury,  d.  Croft,  14  C.  B.  304  ..  515,552 

-  V.  Timothy,  d.  Gorst,  2  C.  fit  K.  351 ... .  293 

-  V.  Tindale,  d.  Hogg,  3  C.  At  P.  565 ;  M. 
fit  M.S14 811 

-  0.  Tom,  d.  Snell,  4  Q.  B.  R.  615 ;  S  G.  fie 
D.657    196,287 

-  V.  Towgood,  d.  Stanley,  2  Dowl.  404. . . .  799 

-  V.  Tressider,  d.  Trcssider,  1  G.  fie  D.  70  ; 
1  Q.  B.  R.  416    38,  740,  742 

-  V.  Tucker,  d.  Tucker.  M.  fie  M.  536    ....  811 

-  V.  Turford.  d.  Patlesliail,  3  B.  fit  Ad.  890   807 

-  r.  Turner,  d.  Bennett,  9  M.  fit  W.  643  ;  7 
M.  fie  W.  226  ..192.  194.  195,  73l 

-  o. d.  Saxton,  1 1  Com.  B.  896    . .  785 

-  o.  Ulph.  d.  Darlington,  13  Q  B.  R.  204    494 

-  p.  Vernon,  d.  Vernon,  7  East,  8 ;  3  Smith, 
6 741 

>  V.  Vlckers.  d.  Ogle  or  Old,  4  A.  fit  E.  782  ; 
6N.fitM.437 734 

•  V.  Vince,  d.  Hinde,  2  Camp.  256   . .   293,  295 

-  d.  Wadmore  v.  Selwyn,  Add.  Eject  145. .     79 

-  V,  WagstaflT,  d.  Pember,  7  C.  fie  P.  477..   808 

-  V.  VVainwrighl,  d.  Rowlandson,  5  A.  fie  £. 
520,  iN.&tP.S;  2  H.fic  W..S91 ..  811 

-  e.  Walker. d.  Rawlines,  5  B.  fit  C.  Ill ;  7 
D.fit  R.487 265 
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Ixon  a.  Gorton.  7  Sc.  537 ;  2  Am.  96 ;  5  Bing. 

N.C.501 345,440.  618 


Jack  a.  M*Enivy,  l  Ir.  Law  R.,  N.  S.,  435  . .  289 

a.  M'lnlyre,  12  CI.  &  Fin.  151 71 

Jackson  v.  Mordrtunt.  Cro.  Elix.  112. .... .     20,  '28 

a.  Cator,  5  Ves.  jun.  688 3,  852 

a.  Cobbin.  8  M.  &  W.  790;  1  Dowl. 

N.  S.  96 503 

a.  Hanson.  8  M.  &  W.  477  ;  1  Dowl. 

N.S.69..   : 706,707 

a.  Neal,  Cro.  Elix.  394    37 

a.  Pesked,  1  M.  &  Sel.  234    640 

V.  Shillito,  1  East,  381     Sb\ 

a.  Stacey.  Holt,  455 556 

Jacob  a.  King,  1  Marsh.  135  ;  Taunt.  451 

392,  668 

Jacomb  v.  Harwood,  2  Ves.  265 33 

Jacques,  Ex  parte,  1  Atk.  103 362 

.  Ex  pdrte,  1  Atk.  104 3l0 

a.  Withy.  1  H.  Black.  65    96 

Jamea  a.  Cochrane.  7  Ex.  K.  170 99 

a.  Cotton,  7  Bing.  266 ;  5  M.  &  P.  26  . .   6^7 

a.  Dean,  11  Ves.  jun.  391  ....  192,  237,  i>8l 

a.  Emery,  5  Price.  629  ;  2  Moore.  195. .   581 

0.  Jenkms,  d.  Aubrey.  Bull.  N.  P.  96  . . 

a.  Landon,  Cro.  Elix.  36 

a.  Salter,  4  Sc.  168;  3  Hod.  70;  3  B. 

N.C.544 377.691.730 

Jamieson  a.  Tievelyan.  24  Law  J.,  Ex.,  74,  766  701 

Jefferies  a.  D3  son,  2  Stra.  960     656 

Jeffery  a.  Bastard,  6  N.  &  M.  302  ;  4  A.  &  E. 

823;  2H.  &W.  60..  666.711.712 

Jeffrey's  case,  5  Rep.  66  b • 416 

Jemott  a.  Cowly,  1  Saund.  112;  1  Lev.  170  ..  744 
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Jenkins  V.  Church,  d,  Yutvs,  Cowp.  482 S,  4 

. ••Hill.Q   B.678    631 


0.  Yulland,  6  Price,  5 ;  X  Chit.  167 

c  37«,  S9« 

fenneyv.  Brook,  6Q.  B.  R.  923 101 

V.  CttiU,  d.  Preston.  1  New  Rrp.  308..  763 

Jen  ings  v.  ThrogmurtoD,  R.  &  M.  251  . .    188,  6tS 

V.  Turner,  3  G.  &  P.  61  62 

Jerrittv.  Weare,  3  Price,  675 517 

Jeriey  v.  Smith,  7  Price,  313 , 135 

Je8^ero.  Gifford,  4  burr.  2141 640,641 

Jfveiis V,  Harrid^e,  1  Sound.  56 •••.••     46 

Jew  ei's  case,  5  Rep.  3 161 

John  V.  Jenkins,  1  C«  &  M.  227 ;  3Tvr.  170 

131,  132,  133,  144,'l85.  384,  689 

Johnsv.  WhiUejf,3  Wils.  127 267 

Johnson  v.  Bensley,  R.  &  M.  189   644 

«.  Carr,  1  Lev.  152 593 

•^ V.  Oajr,  I  Moore,  200 ;  7  Taodt.  486. .  596 

V.  Faulkner,  t  G.  &  D.    184;  2  Q.  B. 

R.925    349,367 

ff.  GfbsoD.  1  El.  &  Bl.  415 603.  690 

p.  Hodgson,  8  East,  38    553 

— —  V.  Jones,  1  P.  &  D.  651 ;  9  A.  &  E. 

809 199,201,690,691 

r.  Mason,  1  Esp.  89 165,  173,  660 

.  o.  May,  3  Lev.  150 611,658 

V.  Medlicutt,  3  P.  Wnis.  139 31 

0.  St.  Peter's,  Hereford,  6  N.  &  M.  106 ; 

4  A.  &  £.  520 ;  1  H.  &  W.  720     436,  586 

V.  Smart,  1  RolL  Abr.  508 38 

V.  Woolyer,  1  Stra.  507  ;  2  Mod.  199. .   680 

J  Imstuiie  0.  Huddlestone,  7  D.  &  R.  41 1  ;  4  B. 

&  C.  922 82,  259,  292,  527 

Jolland  tr.  Stanridge.  3  Ves.  jun.  478 123 

Junes  i>.  Barkley,  2  Doug.  684 92,  175,  579 

V.  Hrigbt,  5  P/nig.53  J;  2  M.  &  P.  120  ..  381 

V.  Cannock,  3  Ho.  of  Lurds,  700 83 

V.  ,  5  Ex.  R.713 93,  95 

V.  Chapman.  14  M.  &  W.  124;  2  D.  & 

L.907    830 

9,  Carter,  15  M.  &  W.  718 268,  272. 276. 

278,  346,  354,579 

v.  Clark,  2  Bulst.  73    611 

V.  Concannon,  5  T.  R.  661 693 

V.  Edney.  3  Camp.  285   242,  506 

V.  Flint,  10  A.  br  E.  753;  2  P.  &  D.  594  240 

o.  Green,  3  Y.  &  J.  298 •  •  •  328 

V.  Harop.  6C.  B.  R.  428 83.368 

V.  Hill,  1  Moore,  KM);  7  Taunt.  392    464,645 

r.  J«.Des,  3  B.  &  Ad.  967    360 

V.  Marsh,  d,  Griffith,  4  T/R.  464 291 

9.  Morris,  3  Ei.  Hep.  742 691 

V.  Owen,  5  Dowl.  and  L.  669 841 

V.  Powell,  5  B.  &  C.  647 ;  8  D.  &  R.  416 . .   415 

V.  Kevnolds.  4  A.  &  E.  805 ;  6  N.  6{  M. 

441;  7  C.  &  P.  335  ..  6lt.  618. 633.7«4 

V.  Reynolds,  1  G.  &  U.  62;  1  Q.  B.  R 

506 132,K>4,145 

V.  Robin,  10  Q.  B.  20.  581  • 548 

V.  Shears.  4  A.  &  E.  832 ;  6  N.  &  M.  428; 

7  C.  &  P.  346;  2  H.  &  W.  43  ..  183, 
346.  505.  5«4,  618 

v.Tliome,3D.&R.  150;  1  B.&C.715..   504 

V  Verney,  rf.  Cowper.  Wiiles.  169.. ..   3.  148 

V.  Williams.  4  M.  &  W.  375 ;  7  Dowl.  206; 

1  H.  &  H.  348 605.  646 

Jordan  v.  Twills,  Selw.  N.  P.  Cot.  2 ;  1  Saund. 

M4n 594 


Namg,  Report, 

Joule  V.  Jackson,  7  M.  &  W.  4.'KI .. 
Jdurdain  v.  Wilson,  4  B.  &  Al.  266  . 

Jojnes  V.  Suthani,  3  Atk.  389 

Jurdiin  fr.  Steeve,  Cro.  Jac.  83 


.  370 
.  91 
.  &44 
.  5,6 


Kavauagh  v.-Gudge,  6  Sc.  N.  R.  508 ;  7  Sc.  N. 

R.  1025 ;  1  D.  &  L.  928  ;  7  M. 

&G  316   269.521 

Kaje  0.  Waghorn,  1  Taunt.  428  ...* 595 

Kearse^  v.  Carstaira,  2  B.  &  Ad.  716 229 

Keates  «.  Cudogan  (Earl),  10  Com.  B.  591  ..  40 
Keech  v.  Hall,  d.  Warne,  1  Dougl.  21  ....  166. 195, 

196,  286,  734 

Keeiic  V.  Angel,  d.  Anger.  6  T.  R.  740 824 

g.  Deardon,  d.  Bvroo  (Lord).  8  East. 

248,  298   S64,  738,  739.  823 

Keightle^  v.  Birch,  3  Camp.  521 405 

Kemp  V.  Derrett,  3  Camp.  510 •  •  78,  296 

Kempe  v.  Spence,  f  W.  Black.  1244 425 

Kendall  v.  Baker,  II  C«  B.  Rep.  842  ... .  293, 313 

Keiiney  v.  May.  l  M.  &  R»b.  56 392 

Kenrick  v.  Beauclerk  (Urd).  3  B.  &  P.  175..  738 
Kensey  «.  Langlram,  Cas.  temp.  Talb.  144  •  • .  •  51 
Ker  V.  Roxburgh  (Duke).  2  Ouw.  149  .......  3l9 

Kerb^  v.  Harding,  6  Ex.  Rep.  234 380, 390 

Kcrslake  o.  White,  2  Stark   508 66. 7< 

Keisey 's  case,  Cro.  Jac.  3:20 23,  24,  43,  607 

Key  mer  V.  Summers.  3  T.  R.  157   557 

Keyse  V.  Powdl.  2  Kl.  &  Bt.  132 635 

Kidd  0.  Mason.  3  Dowl.  96 836 

Kighly  t.  Buckley,  1  Sid.  338 193 

Kimpton  o.  Eve,  3  Ves.  &  B.  349 449,  852 

KinastoD  t.  Shrewsbury  (Mm^or),  Cas.  temp. 

Hard.  297.  298 699 

King  V.  Ball,  d,  Poe,  Ridg.  L.  &  Sch.  94    ....     32 

,  Ex  parte,  1  M.  D.  &  De  G.  119  ..  t25.  471, 

482,486 

V.  Eraser,  6  fins^  348  ;  2  Smith,  462. .. .  604 

Kinsdon  «.  Nottle,  4  M.  &  SeL  53 90.  516 

Kingsbury  v.  Collins,  4  Bing.  <02 d28,  532 

Kiiigsdale  v.  Mann,  6  Mod.  27 ;  2  Salk.  32«  ..  819 
Kingftland  (Ld.)  o.  Bamewall,  4  Bro.  P  C.  154  48 
Kingston  (Ld.)9.  Babbington,  I  Bro.  P.  C.  71.  7t4 
Kinlyside  t.  Thornton,  2  W.  Black.  1111  ..  46.5.645 
Kinnersley  o.  Orpe,  1  Dougl.  56  . .  12. 123,  ^7, 497 
Kirby  v.  Sadgrove.  1  B.  &  P.  13;  3  An8t.89f  ; 

6T.R.483 545 

Kirkman  v.  Jervis.  7  Dowl.  678 620 

Kirtlaiid  v,  Pounsett.  1  TaonL  570 ;  2  Taunt. 

145 205.  61.%  629 

Knapman  o.  Dunning,  MS  ,  T.  T.  1839,  Bail 

Court 661 

Knevitt «.  Poole,  t^ro.  Elix.  464 .531 

Knibbsv.  Hail.  1  E»p.  84 626.647 

Knight  V.  Benett,  3  Bhig.  361  ;  11  Moore.  22t 

181.  183,  35.S,  368,  586 

».  Crockford,  1  Esp.  190 116 

V.  M«Dowall,  4  P.  &  D.  168 ;  12  A.  8c 

£.438 688,695 

—  and  Norton's  case.  3  Leon.  239  ..«•••     3l 

v.Syros,  1  Salk.  254 757 

Knipe  o.  Palmer,  2  WHs.  130 31,120»  742 

Knotts  V,  Curtis,  5  C.  &  P.  322 648 

Knowles  e.  Blake,  5  Bing.  499 ;  3  M.  &  P.214      594 

V.  Powell,  Owen,  116;  Moore.  237  . .      44 

Kooystra  v.  Lucas,  1  D.  &  R.  506  ;  5  B.  &  AL 

830 7t 
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Lmjh  Lrv.Peake,  Add.  C.S  10 6i9 

iMdmpMv.  EHiott,  7  M.  &  G.  638;  8  SooCt, 

N.  R.«75 t«5.  569.364 

Ladd«.TboiiiM,  It  A.&E.117;  4  P.  &  D.  9 

360,  646.  646 

I«de  fLUilford,  Bull.  N.  P.  110 t6S 

Liiuioo9.Trrmer«.  1  A.&  E.  79«  ;  3  N.  &  M. 

603 171.  176.606 

Lurd  p.  Pirn,  7  M.  &  W.  474 ;  H«  &  Walm.  11  679 

Like  «.  Soiith.  1  New  Kep,  174 6«6 

LuBb  ».  MiNt.  4  Mod.  378 381 

iMbef.HemwM,  «  B.  &  Aid.  467   575 

Lmbcrt  v.  Hepworth,  «  Q.  B.  R.  7«9 ;  t  G.  & 

D.%1% 70S 

t.Korrif,f  M.  &W.S33;  M.  &  H.  S9 

89.  t41.3l0 

LiBboanM  *.  PedgHph,  4  C.  &  P.  Sf  f 63t 

Lunng  f.  Luaingv  Cro.  Elis.  316 614 

iMpleigli  9.  Brathwait,  I  Snith.  L.  C  .«•• ..  413 

iMcaster  V.  Lwaw,  1  Leon.  t65 14.  «0 

.  ctw  of  Dachf  of.  Ujer.  2096...  10.  17 

Lnrv.  Crockett,  7  Price.  666 376.669 

9.  D»oa,3C.  B.  R.776 637.650 

V.  Foulk.  CoiDbcr.  410 77< 

Lngfoid  9.  Fout.  t  M.  &  Sc.  349 134 

Laot  V.  Morris.  1  Burr.  f87.  t90  86 

lafwrro  «.  M'lniosh.  1  P.  &  D.  6«9 ;  9  A.  & 

E.  867    46 

UtkuB  9.  Aitwood,  Cro.  Cur.  615 6t8 

L4hb9ry  9.  Arnold.  1  Bkig.  «17    68 

LMfber  9.  Humphrey. Cro.  Elis.  6«4.  310, 367, 369 

111   661 

Lavnaoe  9.  Oboe.  1  Surk.  tt ;  3  Camp.  614    668 

UolMi  9.  UfTton,  3  Atk.  14 471.  474 

LmIm  9.  Salmon,  1  H.  Black.  €69.  n. ;  3  Atk. 

16    467.479.478 

9.  Sattoo,  9  M.  &  W.  795   95 

Ujcock  9.  Tuffhelt.  t  Chit.  531 ;  1  ridd*s  Pr. 

664 691 

LtyfifU  su  Cooper,  1  Wood.  330    457 

LajrtJiorpe  9.  Brjan,  t  Bing.  N.  C.  736 ;  3SooU, 

t38;tHcid.f5    t44 

Laylma.  Field,  3  Salk.  tft;  1  Ld.  Ra^m.70«  193 

9.  Horrjr,  5Q  B.  R.  811    666 

Lcaeli  9.  Thomas,  7  C.  &  P.  3y7 434,477 

Lad  Comiiany  9.  Richardson,  3  Burr.  1341 ;  1 

W.  Black.  389 4«7 

Leader9.Moseii,  3  Wils.461 639 

Leir  9.  CaMccott,  4.  Q.  B.*R.  1«3 ;  3  G.  &  D. 

49 1  ••••.•••..••••..  390f  o47,  648 

9.  EdowKls,  t  Chit  301 ;    1  B.  &  Al. 

167 6«3,630 

ice9.GaBsell,  Cowp.1;  Luft,374 I86 

9.Lope%  16i:ast,2J0 36«,  405 

* 9.  Ntauo,  3  N.  &  M.  441    t^9 

9«  Riadeo,  7  Taoni.  191 ;  f  Marsh  ....  481, 

483.  484 

9.  Sniih,  9  Ex.  Rep.  66S 66,  69 

Icrdi  9.  Bttrrows,  It  East,  1 488,  536 

9.  Cbeetham,  1  Sim.  146 346, 433,  4.i5, 

440  446 

LtfatVlO  Rep.  llf  a     '    It 

t^fe  9.  Benioii,  d.  Scott,  Wiiles,  47 «R7 

9.  Sir«dWick,«  Salk,  414 60,  8f.378 

Veg^9uH€«ett,4East,  ld4 450 

t^9.Earlof  Balcarres.6C.  B.R.  847  ....   149 

-  o.  Ht«id,  1  B.  fli  Ad.  6t«   10« 

.  Ulnd.  9  B.  &  C.  774;  4  M.  &  Rv. 

W9...., 507 
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Leigh  9.  Shepperd, «  B.  &  B.  466 ;  5  Moore,  $97 

i56.  685 

9.  Thornton,  I  B.  &  Al.  6f  5 630 

Leightou  9.  Theed,  9  Salk.  413;  1  Ld.  Ra>ni. 

70« m 

Le  Neve  9.  Le  Neve.  3  Atk  661  ;  Amb.  436  .  iW 

Leutlinll  0.  Thomas.  «  Ke b.  267   38 

Leominster  Canal  Company  9.  Cowell,  1  B.  & 

P.tl3    685 

Norris.  7  T.  R.  600 685 

Leslie  9.  Pounds,  4  Taunt.  649    6lS 

Levy  V.  Goodsim.  4  T.  R.  687 408,  6€6 

Lewis  9.  Bond.  18  Beav.  b^ 816 

— -  9.  Campbell,  3  Moore.  36,  61 ;  8  Taunt. 

716;  3  B.  &  A1.-39S..90,  188, 

5l4,.'^9t 

9.  Oingell,  16  L.  J.,  C.  P.,  H7 370 

9.  Harris,  1  H.  Black ,  7,  n 368, 386 

9.  Read,  13  M.  &  W.  834 648 

9.  Ridge.  Cro.  Ella.  863 tl8 

9.  Rogers,  1  C.  M.  &  R.  48 ;  4  Tyr. 

87* ttO 

9.  Wllles.  1  Wils.  314 ;  Bull  N.  P.  139 ; 

Esp.  N.P.  165 6«9 

Lidgbert  9.  Jodd,  7  D.  &  R.  517     6D1 

Liebenrood  v.  Vines,  1  Meriv.  15    461 

Liford's  case,  11  Rep.  51  b 9f 

Liggiiis  9.  Inge,  7  Bing.  68«  ;  5  M.  &  P.  712  .  660 

Likeaux  v.  Nash,  t  Stra.  IStl tl6 

Lilltfjl  9.  Harvej,  6  D.  &  L.  648 81O 

9.  Whiiney,  Djcr.  «7]e  a. 68 

Lincoln  College  case,  3  Rep.  59  b. lOt 

Linder9.  Prior,3C.  &  P.  618    605 

Lindoo  9.  (.'dlins,  Wiiles,  4S9 685 

■  9.  Hooper,  Cowp.  414 6t6 

Lindsaj  9.  Umbert,  t  C.  &  P.  5f  6 ;  It  Moore, 

t09.... t30 

Line  9.  Stefenson.  6  Scott,  4*17  ;  7  Scott.  69  ;  1 

Arn.  t94;  4  Bing.  N.C.  678; 

5  Bing.  N.  C.  183 508 

Lingham  9.  Warreo,  4  Moore,  409  ;  t  B.  &  B. 

36 394 

Lister  9.  Brown,  3  D.&  R.601 ;   1  C.&  P.lti  385 

9.  Lobley,  7  A.  &  E.  It4    64t 

Litch6eld  9.  Read^,  6  Ex.  R.  939    199,  tOO 

Littler  9.  Holland,  3  T.  R.  690    96 

Llewellyn  9.  Williatiis.  Cro.  Jac.  t58 77 

Uo^d,  Ex  parte,  3  D.  &  Ch  763  ;  1  Mout.  & 

Ajr.494    47t 

9.  Crispe,  5  Taunt.  t49    . .  tt6.  t43,  496.  497 

9.  Davies,  t  Ex.  Rep.  103    tt3,  367 

9.  Gregory,  Cro.  Car.  60t 77 

9.  Jones,  6  C.  R.  81 •  •  .660.  840 

9.  Langiord.  t  Mod.  176 t60.  t69 

9.  Prel,  3  B.  &  AI.407 664 

9.  Roshee.  t  Camp.  463 .6t6 

9.  Tomkina,  l  T.  R.  671 69t 

Loader  9.  Kemp,  t  C.  &  P.  375 445 

Lockier  9.  Paterson,  1  C.  &  K.  t7 1     ........   646 

Logan  9.  Hall.  4  C.  B.  698 438, 446,  494 

Lomax  9.  Ryder,  7  Bro.  P.  C.  145 8<3 

London  9.  Cole,  7  T.  R.  683    5R8 

9.  Dias,  T.T.  41  Geo.  8,  MS 318 

9.  Graeme.  Cro.  Jac.  I8t     463 

■'  9.  Hedger,  18  Ves.  jon.  356    86t 

9.  Mitford,  14  Ves.  juii.  4t     846 

— •  9.  Nash,  3  Atk.  616 ;  I  Ves.  jon.  12  . . 

845,849 
^—^^  9.  Pewterers'  Company,  2  M.  &  Rob. 

409 669 

9.  Soathwell,  Hob.  304 lOt 
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Loi.don  V.  Tench,  Bull.  N.  P.  164;  7  Mod,  173 

149,  588 

Long  V,  Ruckeridge,  1  Stra.  119 702 

Longstaflfe  v.  Meagoe,  4  N.  &  M.  <11 ;  2  A.& 

_•  E.167    486 

:  S&i&dule  V.  Church,  2  T.  R.  589 175 

xStiiiaii  V.  Henderson,  3  R.  &  P.  530 626 

Lovedaj  o.  Winter,  5  Mod.  945,  378 ;  12  Mod. 

148  ;  1  Comb.  37  ;  1  Ld.  Ra^m. 

267  ;  2  Salk.  537    160,156 

Lovelock  V.  Dancaster,  d.  Nurris,  3  T.  R.  783  ; 

4T.R.  122   782 

. ».  Franklyn.  8  Q.  B.  R.  371 114 

Lovrridge  v,  Hodsoll,  2  B.  &  Ad.  632    .......  431 

Luwe  V,  Carpenter,  6  Ex.  Rep.  825    544 

V.  Griffiths,  1  Scott, 458;   1  Hod.  30  .. ..     43 

~  V.  Ross,  5  Ex.  Rep.  553 618 

Lowen  V.  Pearse,  5  D.  &  L.  654 840 
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«.Ljon.  S  N.  h  P.  411;  8  A.  &  E. 

379;  1W.W.&H.366 4«1 

V.  Middlesex  (Jtt»t.).7  Diwl.  767   ....  833 

J. Registrar,  15  Q.  B.  Rep. 

796 If3 

«.  Nevell,  8  Q.  B.  R.  45«    4f5 

».  Pajnter,  7  Q.  B.  R.  «55 4^8 

».  Ponsoob^,  1  G.  &  D.  713;  3  Q.  B. 

R.14 423 

».  St  George  the  Martjr.  11  Jar.  968; 

16L.  J..  M.  C,  129 423 

».  St  Martin's,  2  G.  &  D.  426 ;  3  Q.  B. 

R.204    421 

1.  St  Mar  J,  Warwick  (Inhabitants).  1 

E1.&  BI.816    179 

».Sali»bary(Marq).  3  N.  &  P.  476; 

8A.&  E.716;  1  W.  W.  fii  H. 

444 421 

— f.Sewell,8Q.  B.  R.  J6l 828 

— f.  Shaw,  12  Jur.  651 ;  17  U  J.,  M.  C, 

137 426 

».  Shee,  4  Q.  B.  R.  2 ;  3  Gale  &  D.  80  423 

a.  Sheppard,  4  P.  &  D.  534;  A.  &  H. 

141  ;  1  Q.  B.  R.  170    4S3 

— a.  Slerry,  4  P.  &  D.  122  ;  12  A.  &  E. 

84 421 

«.Todd,  4  P.&  D.335;  A.&H.  100; 

12  A.  &  E.  816 428 

a.  Traill,  4  P.  &  D.  325  ;  Arn.  U  H. 

78;  12  A.  6c  E.  761 829 

a.  WilbT    (Inhabiunts),  2   Marsh.  2  ; 

Selw.504 27 

a.  Worcestershire  (Just),  3  P.  &  D.  8     423 

Begaart  a.  Porter,  7  Bing.  541  ;  5  M.  fie  P.  370  354 

Heid  r.  Parsons,  «  Chit  247 268,272 

a.  Trnterden  (Lord),  4  Ty r.  1 1 1 . . . .  «36,  240 

Reoiaant  A  Bremridgc,  2  Moore,  94;  8  Taunt 

191 236,239,622 

Ren  a.  Balkeley,  d.  Hall,  1  DuokI.  293    ...  .38,  40 
Reuaie  a.  RobiiiM)n,7  Moore,  539 ;  1  Bing.  147 

21,  172,616 

Renrin  a.  Walkin,  1  Selw.  N.  P.  678 360 

Kevella.Jodrell,  «T.R.415 553 

Rerrtt  a.  Brown.  2  M.  &  P.  12 ;  5  Bing.  7, . . .  191 

Rex  a.  Aberjstwith,  10  East,  354 422 

a.  Aire  and  Calder  Navigation,  3  b.  fie  Ad. 

139,533 424 

a.  AMborough,  1  East  598 8 

a.  AMerbury,  I  East,  534 429 

a.  Alresford'.  1  T.  R.  358 50,71.  7«4 

- — ■  V,  Attwood.  6  B.  &  C.  277  ;  9  D.  fie  R. 

328 428 

■  a.  Baker.S  Burr.  1731 858 

a.  Banbary.  3  N.  fie  M.  «93  ;  1  A.  fie  E. 

136 184 

'•-BaDgpr(Bp.),lRiitt.C.ficBl255  ..  858 


Vame. 
Rex  a. 
a. 


Rtport,  Page 

Baptist  Mill  Company.  1  M.  fie  Sel.  612  4«9 

Bardweli.  2  B.  fie  C.  161 204 

Barr,  4  Camp.  10 558 

B»rilrtt,  17  Vin.  Abr.  427 425 

Heck,  «SirN.  1160 I«9 

Be<)worlh,  8  Ea^t.  387 428 

Bell,  7  T.  R.  398  ;   5  M.  fie  ^^el  2S1 . .  420.' 

4«5 
Bevan,  R.  fie  Mood.  N.  P.  C.  242  ... .  859 
Beverley  (Ctiinr^),  I  N.  fie  P.  646;  6 

A.  fie  hi  645  I  W.  W.  fie  O.  ¥21  424 
HlUton,  5  B.  fie  C.  851  ;  8  D.  fie  R.  734  4^9 
Boldero.  6  1).  fie  R.  557  ;  4  B.  fie  X:.  4ti7  4 16 

Bri»tow,  MS 421 

Hrown,  8  hUist  528 425,  4«9 

Buckinghamshire,  3  N.  fie  M.  68    ....  4^1 

Burton.  MS 63Sj 

Cambridge  (  Vice-Choncellor).  3  Burr. 

1656 8 

Carrol.  R.  fie  M.  C.  C.  89 857 

Cati.6T.  R.382 423 

Cheshire  (Js  ),  5  B.  fie  Ad.  439    ....  386 

Cbeshunt.  1  B.  fieAld.473 204 

Chipping  Norton,  5  East.  239 9,  611 

Churchill.  6  D.  fie  R.  635;  4  B.  fie  C. 

750 425 

Clarke,  Cowp.  612 388 

Coleridge.  2  B.  fie  Al.  806;  1  Chit.  588  577 
Collett,  R.  fie  R.  C.  C.  498 ;  3  D.  fie  R. 

582;  2  B.  fie  C.  324 191 

Cotton,  Parker,  112 348,  Sfb^. 

Cunningham,  5  East.  478    4fS 

Davis.  «  N.  fie  M.  349;  5  B.  fie  Ad.551  386 

Decaux,  2  Price,  17 375 

£attb<iurne,  4  East,  107 46 

Ellington,  1  Ea»t.  «93 195 

Ellia,  1  M.  fie  Sel.  65« 425 

Enderby,2B  fie  Ad.  205 112 

Epifcopum,  1  Stra.  5<4 119 

Eyre.  IS  East,  416 424 

Fairclough,  8  Mod.  62 426 

Field,  5  T.  R.  587     423 

Fillongly.  Cald.  569     1 90 

Fox.  1  Salk.  169 419,  4^5 

Gardiner,  Cowp.  79    420 

Granville  (Lord).  9  B.  fie  C.  188 ;  4  M. 

fie  Rv.  171 428 

Great  Broughton,  5  Burr.  ¥700 548 

Great  Glenn.  5  B.  fie  Ad.  188 1$7 

Great  Hambleton,  1  A.  fie  E.  145    4«6 

Great  VVakering.  5  B.  fie  Ad.  971 ;  3 

N.&CM.47 87,229 

Green.  9  B.  fie  C.  203 ;  4  M.  fie  Ry.  164  424 
Harris.  2  Leach.  C.  C.  929;  1  East,  P. 
C.  Add.  xviii.;  1  Runs.  C.  fie  M.  513.  818 

Hayman.  M.  fie  M.  4<)1   548 

Hedges,  1   Leach.  C.  C.  201 ;   2  Eoat, 

P.  C.  590.  n 477 

Hcndon,  2  T.  R.  484 516 

Hill,  6  Price,  19;  Cowp.  6l3 375 

Holy  Trinity,  King4(on-upoii-Hull.7  B. 

fie  C.  611;  1  M.fie  Ry.  454    631 

Hu»eR9«>n,  14  East  605    661 

Hull  Dock  Company,  5  D.  fie  R.  359 ; 

3B.fieC.5l6   420 

Hordis.  3  T.  R.  497     4«3 

Jobbling,  R.  fie  R.  C.  C.  5«5 191 

J.iddrell.  1  B.  fie  Ad.  403    426 

Jones.  I  Str.  474 860 

Kelstem,  5  M.  fie  S.  136 •  204 
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Rex  o.  Kendal,  6  B.&C.  703 48 

-^^^  V.  Kingsmore,  3  D.  &  R.  398  ;  <  B.  &  C. 

190 548 

-I — V.  Lambeth,  1  Stra.  325  4«5 

V.  Lane,  6  B.  &  Al.  488 ;  1  D.  &  R.  76  .     58 

P.  Leake,  2  N.  &  M.  583  ;  5  H.&  Ad.  469  548 

V.  Ledgingbain,  1  Vent.  104 ;  1  Mod.  200.  400 

V.  Leicester,  6  M.  &  Sel.  400 4t4 

V.  Lenthdll,  3  Mod.  145 53 

«.  Lenis.  «T.  R.  617  ..- 709 

V.  Little  Dean,  1  Stra.  555 62 

V.  Liverpool,  7  B.  &  C.  61  ;    9  D.  &  R. 

780 424 

V.  Llo^^d,  1  Camp.  260 547 

-»—  V.  Londonthorpe,  6  T.  R.  377. .  • 472 

0.  Loiignor,  1N.&  M.  577 119 

V.  Lobbenbam.  4  T.  R.  254 169 

V.  MattheMS,  Cald.  1    423 

V.  Mertliyr  Tjdvil,  1  B.  &  Ad.  29 631 

V.  Middlesex,  5  N.  &  M.  126;  1  H.  &  W. 

462 431 

V.  Middlesex  (Registrar),  15  Q.  B.  R.  796  112 

cMilnrow,  5M.&  Selw.  248 571 

v.  Morgan,  Cald.  157 386 

V.  Munday,  1  £ast,  584 424 

©.  Netherseal,  4  T.  R.  258 236 

V.  Nicholson,  12  East,  330    48,  55,  424 

V.  Nockoids,  3  N.  &  M.  334  ;  1  A.  &  E. 

245 426 

V.  North  Duffield  (Inhabitants^  3  M.  & 

Sel.  247    .' 9,611 

«.  Oakley,  1  N.  &  M.  58;  4  B.  &  Ad. 

307 26.860 

—  V, ,  10  East,  494 25,  657 

v.Otlej,  1  B.  &  Ad.  161     472 

V.  Padatow,  1  N.6t  M.  9;  4  B.  &  Ad.  268  632 

V.  Pagham,  2  M.  &  Rj.  468  ;  8  B.  &  C. 

355 456 

V.  Parrott,  5  T.  R.  593 428 

V.  Pedley,  1  A.  &  £.  822  ;  3  N.  &  M.  627  643 

V.  Pomfrel  (Earl),  5  M.  6c  Sel.  139   ....  427 

V,  Preston,  3  N.  &  M.  31;  5  B.  &  Ad. 

1028   119 

V.  Rabbits,  6  D.  &  R.  343 386 

—  t).  Raines,  22  L.  J.,  Q.  B.,  223 664 

o.  Rawden,  3  M.  &  Ry.  426 632 

«.  Rennet,  2  T.  R.  197     740 

V.  Reynel's  case,  9  Rep.  97  b 47 

v.  Rochester  (Bishop),  12  East,  353   ....   427 

v.  St  Agnes,  3  T.  R.  480    427 

9.  St.  Austell,  1  D.  &  R.  351  ;  5  B.  fie  Al. 

693 428 

0.  SL  Bartholomew,  4  Bun.  2435  ;  1  Bott, 

139 423 

V.  St.  Luke's  HospiUl,  2  Burr.  1053  ;  1 W. 

Black.  249   416,423 

V.  St.  Mary.  Warwick  (Inhabitants).  1  El. 

&B1.816 160 

».  St  Mary  the  Less,  4T.  R.  477  ;  Nolan, 

21    4«1 

».  Scott,  3  T.  R.  602   416 

».  Sedgiey,  2  B.  fit  Ad.  65     427,  429 

V,  Sherrington,  3  B.  fit  Adol.714 25 

V.  Shipdam,  3  D.  &  Rj.  384    204 

«.  Skingle,  7.  T.  R.  549  ;  1  Bolt,  127.  420,  -^25 

V.  Sn^th,  5  C.  fie  P.  201  ;  1  M.  fie  Rob. 

155 860 

V.  Snape,  6  A.  fie  E.  278 204 

*-— V.  Snowdon,  1  N.  fie  M.  459    424 

o.  Sotherby,  Banb.  5    ••..••..  375 

V.  Stock,  2  Taunt  339 204 


Name.  Report.  P«g« 

Rex  V.  Stoke,  2  T.  R.  451 7f6 

».Stone,6T.  R.295 178,284 

V.  Sudburr,  2  D.  fie  R.  651 ;  1  a  fie  C.389  4t0 

V.Sussex," 3  N. fie  M.  263    4f6 

r.  Sutton,  5  N.  fie  M.  353 ;  3  A.  fie  E. 

597;  1  H.fie  W.  428 «5,  £7 

V.  Terrott,  3  East,  506     413 

t>.  Thorp,  Carth.  384   «6 

V.  Topping,  M'Clcl.  fie  Y.  544  .  .270,  480, 498 

V.  Treroayue,  4  B.  &  Ad.  162 4t9 

V.  Turner,  I  Bott,  126 4f5 

V.  TynerooQth,  12  East  46 4S1 

V,  Vaoderwall,  2  Burr.  991 ;  1  W.  Black. 

212 4«4 

V,  Vice-  Chancellor  of  Cambridge,  3  Burr. 

1656 9 

©.  Waldo,  Cald.  358    4«4 

©.Wait,  11  Price,  508    165 

V.  Welbank,  4  M.  fie  Sel.  222 427 

0.  Weston,  2  Ld.  Raym.  1198    Sft 

t».  Watts.  1  Salk.S57    641,698 

V.  WUiiams.  9  B.  fie  C.  549  ;  4  M.  fie  Ry. 

471   859 

«.  Wilson.  8  T.R.  357 858 

I,. 5  M.  fie  Ry.  157,  n 7,356 

V, 3  N.  fie  M.  753;  5  N.  fie  M. 

164  ;  6  N.  fie  M.  625,  852;  1  A. 

fie  £.  627  ;  3  A.  fie  E.  817  ;  1.  H. 

fie  W.  387  ;  2  H.  fie  W.  225.. ..  860 
-r-  V. 5  N.  fie  M.  119;  1  H.  fie  W. 

407 426 

«.  Wistow,  5  A.  fie  E.  250  ;  6  N.  fie  M. 

567;  2  H.fie  W.  95 4«6 

0.  Woodland,  2  East,  164 4«9 

V.  Wrollesiey.  1  B.  fii  Ad.  648 571 

Rey nal,  Ex  parte,  2  M.  D.  fie  De  G.  443  . .  225, 47t 

482,486 

Rey  nel'a  case,  9  Rep.  97b 5S 

Reynolds  v.  Barford,  7  M.  fie  G.  449 ;  2  D.  fie 

L.  66;  8  Scott,  N.  R.  233  ....  404 
Rhodes  v.  Bollard,  7  East,  116 ;  3  Smith,  173  87 
Riccards  v.  Cornefurth,  2  Salk.  580 ;  5  Mod. 

264;  Comyn,42 686 

Rich  V,  Basterfield,  2  C.  fie  K.  257  ;  16  L.  J., 

C.P.,273;  lljur.696  ..  643^644 
0.  Jackson,  4  Bro.  C.  Ca.  515 ;  6  Ves.  jun. 

334,n 419 

V.  Johnson,  d,  Cullen,  2  Stra.  1142 733 

V.  Woolley,  5  M.  fie  P.  663 ;  7  Bing.  651 

383,395 
Richards  v.  Acton,  2  W.  Black.  1220  ....  7 10, 712 
V.  Block,  6  C.  B.  R.  437  ;  7  D.  fie  L, 

325 96 

— ' V.  Cely ,  3  Kcb.  638  ;  2  Mod.  80  ..  38, 64, 

135, 196 
V.  Easto,  3  D.  fie  L.  515  ;  15  M.  fie  W. 

244 574 

Richardson  o.  Capes,  4  D.  fie  R.  512 ;  2  B.  fie  C. 

841   562 

».  Evan4,  3  Mad.  C.  C.  218 496 

V.  GiflFord,  3  N.  fie  M.  325  ;  1  A.  fie 

E.52 61.434 

».  Hall,  3  Mooi%,  307  ;  1  B.  fie  B. 

50 612,  6t2 

V.  T^ngridge,  4  Taunt  128  ....  186,  190 

„.  Walker,  4  D.  fie  R.  498;  2  B.  fie 

C.827    561 

Richley  v.  Proone,  2  D.  fie  R.  551 ;  1  B.  fie  C. 

286    630 

Rickett  V.  Tollick,  6  C.  fie  P.66 189 
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Rickctts  V.  East  and  West  India  Docks  Com. 

panj.  12  C.  B.  160   456 

V.  Salwey,  2  B.  &  Al.  560 ;  1  Chit  104, 

lit 64« 

V.  Weaver,  H  M.  &  W.  718 «38,  58« 

Rickman  v.  Girtfa,  Cro.  Jac.  173 51 

Rider  «.  Edwards  S  Sc.  N.  R.  456  ;  3  M.  &  G. 

«0« 707 

RidjFwav  fi  Snevd.  «4  L.  T.,  Chanc,  58    ....   618 

V.  Stafford  (Lord),  6  Ex.  R.  404  . .  393 

Rigbj  V.  Great  Western  Railvraj  Coinpanj,  4 

Exch.R,«0 86 

Right  V.  Beard,  cL  Lewis,  13  East,  tlO  . .  205,  281 

—  V.  Cotbell,  d.  Fisber,  5  Esp.  149;  5  East, 

491;  2  Smith,  83 83,288 

e.  Darbj,  d.  Flower,  1  T.  R.  159  . .  182,  194. 

282,  283,  292,  298 

—  9.  Proctor,  d.  Green,  4  Barr.  2209  64 

V.  Roe,  d.  Freeman,  2  Chit.  180 763 

V.  Thomas,  d.  Basselt,  3  Burr.  1441 ;  1 

W.  Black.  446  ..  64, 146,  154,  155,  324 

«.  Wrong,  2  Chit.  175 760 

RiVrv.  Cano,  3  M.  &  W.  343;  1  H.  &  H.67.  220 
Riaeiej  v.  R^le,  10  M.  it  W.  101   . .  403,  407,  408 

Rjvirre  v.  Bower,  R.  &  M.  24 560 

Rifijf.  Watson,  5  M.  &  W.  255 221,357 

Roach  a.  Garvan.  1  Vea.  158 26 

9.  Wiidharo,  6  East,  289    211 

Rflberto  v.  Barker,  1  C.  fit  M.  808 ;  3  Tyr.  945 

449  538 
i;.DaTey,  IN.&M.  443;  4B.  &  Ad.' 

664   271 

w.  Hajward,  3  C.  fit  P.  432 524 

t.  Jackson,  Peake,  Ad.  Ca.  36 372 

p.Snell,  1  M.&  G.577 337,688 

Robertson  v.  St.  John.  2  Bro.  C.  C.  140  ;  1  Eq. 

Ca.  Ab.  18 846 

Rnbim  e.  Cox,  1  Lev.  22 601 

Robinson  v.  Aoderton,  Peake,  94   486 

*.  Cook.  6  Taunt.  336 630 

V.  Hoffman,  1  M.  &  P.  474 ;  3  C.  fie 

P.  234 ;  4  Biiig.  562 356, 381 

».  Learoyd,  7  M.  fit  W.  48 525 

V.Lewis,  10  East,  227 575 

».  Porday,  16M.  fit  W.ll 571 

.  ,.  Tonpie,  3  P.  Wms.  461 51 

9,  Waddinglon.  IS  Q.  B.  R.  753. . . .  390 

Rochester  (Dean,  ficc.)  «.  Fierce,  1  Camp.  466       9, 

601,611 
Rockiogham  (Lord)  v.  Oxenden,   1    Swanst. 

S46.n 329 

Rodeo  V.  Ejton,  6  C.  B.  R.  427 391.393, 

400,452 

Rodgersv.  Maw,15Mee.fie  W.  449 669 

Roe  9.  Chenhalb,  d,  Larkins,  4  M.  fie  Sel.  23 . .   115 

».  Dayies,  d.  West.  7  East,  363 275, 789 

f.  Dawson,  d.  Saul,  3  Wils.  49    819 

9.  Doe,  d.  Durant,  e  Bing.  574,  656  ;  4 

M.  fie  R.  391.531 293 

- — -  9. d.  Fenwick,  3  Moore,  576 762 

- —  9. d.  Hambrook,  14  East,  441  •  '766, 767 

9.  EHis,  d.  Lee.  2  W.  Black.  940    796 

a.  Gailiera,  d.  Hunter,  2  T.  R,  133  . .  225,  266 

495,  499 

— •  9.  Gmy,  d.  Gray,  2  W.  Black.  8l5 794 

9,  Harfey,  d.  Bamford,  12  East,  464  . .  83, 273 

a.  Harrison,  d.  Gregson,  2  T.  R.  425  . . . .  495, 

497,  500,  501 

a.  Hanrey,  d.  Haldane,  4  Barr.  2484  ....  726 

»•  Hersey,  d.  Wrangham,  3  Wils.  274  • .  755, 

795,  811 


Name.  Report.  Page 

Roe  o.  Hodgson,  d.  Parry,  2  WUs.  129,  135  ..  19, 

«6,  7^2 
V.  Lees,  d.  Brec,  2  W.  Black.  1171 


63, 178, 
179,  192 
...  754 
...  741 


9.  Lonsdale,  d.  Raper.  12  East,  39 . . . 

V.  Lovelass,  d.  Cosh,  2  B.  fie  Al.  453  . 

9.  Lowe,  d.  Eherall,  1  H.  Black.  447.  726,739 

V.  Moore,  d.  Durant,  6  Bing.  574.  656 ;  7 

Bing.  124  ;  4  M.  fie  P.  531,  761  ; 

lDowl.203   823,877 

>  9.  Paine,  d.  GoaUcy,  2  Camp.  520  . .  279. 442, 

443,  756 

V.  Pearoe.  d.  Rochester  (Dean),  2  Camp. 

96 287,288 

V.  Prideaux,  d.  Bmne,  10  East,  3  . .  147,  193. 

283 

V.  Raslileigh.  d.  Heale,  3  B.  fie  Aid.  156.     127 

».  Rees.  2  Black.  1171    59 

9.  Sales,  d.  Dingley ,  1  M.  fie  Sel.  297 ... .  500 

9.  Soley,  d.  Kaye.  2  W.  Black.  726  ....  792 
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259    375,406 

St.  Lawrence,  In  re,  Cald.  379 ;  4  Dongl.  190     41 1 
St.  Nicholas  (Deptfurd)  o.  Sketchier,  8  Q.  B. 

R.  394     '..    10.617,743 

St.  Saviour's  (South wark)  v.  Smith,  1  W.  Black. 

3->l  ;  3  Burr.  1272   216 

Salisbury  v.  Hard,  d.  Couk,  Cowp.  481 38 

«.  Marshall,  4  C.  &  P.  65.. 99,  282, 

433,  619 
Salisbury's  (Bishop  of)  case,  10  Rep.  60    ... .      20 

Salmon  v.  Matthews,  8  M.  &  W.  827 199,  340 

©.Swan,  Cro.  Jac.  619 264 

V.  Wats<in,  4  Moore,  73 485 

Salop  (CoQuieS!})  v.  Crompton,  Cro.  Elix.  777, 

7«4     434 

Salt  0.  Salt,  8  T.  R.  47     596 

Seller  V.  Grosvenoi,  8  Mod.  303 47 

Salters*  Company  v.  Jay,  2  G.   &  D.  414;  3 

Q  B.R.  109     559 

Saltoun  V,  Hou.iion,  1  Bing.  433  ;  8  Moo.  546    100 
Sampsod  o.  Easterby.  9  B.  &  C.  50i  ;  4  M.  & 
Rv.  4«2 ;  6  Biiig.  644;  4  M.&  P.  601  ; 

1  C.  at  J.  105 86,91,  100,586 

Sands  v.  Ledger.  2  Ld.  Rajro.  792 603 

Sandydall  v.  Cheeney,  Cro.  Elix.  157 129 

Sau^ster  v.  Birkliead,  1  B.  &  P.  303 575 

SapNford  V.  Fletcher,  4  T.  R.  5 1 1 275,  334,  69l 

Saunders  v.  Musgrave,  6  B.  &  C.  5'J4 ;  2  C.  & 

P.  294  ;  9  D.  &  R.  529  . .  205,  405 

V.  Newman,  1  B.  &  Al.  258    560 

Saiinderaon  v.  Hanson,  3  C.  &  P 335,  418,  419 

Saiivage  v.  Dupuis,  3  Tduni.  410 183 

Savage  v.  Df  nt,  2  Stra.  1064 759,  7«i9 

w.  O'Ctninor,  7  Irish  Jur.  161  ..  ••  850,  852 

V,  Stapleton,  3  C.  &  P.  275 294 

Saverne  v.  Smith,  Cro.  Car.  7 28 

Say  t>.  Barwick,  1  Ves.  &  B.195 31 

— .  V,  Smith,  Plowd.  271     81,  82,  85 

Scarth,  Ex  parte,  1  M.  D.  &  De  G.240  224,  472, 481 
Schlenker  v.  Moxey ,  5  D.  &  R.  747  ;  3  B.  &  C. 

789;  IC.  &P.  178 626 


Nanu,  Repert.  Page 

Scholes  V.  Hargrave,  5  T.  R.  46 547 

Scott,  Ex  parte,  1  Rose,  446,  n. 228 

V,  Bvc.  9  Moore.  649 837 

V,  Jones,  4  Taunt.  865 652 

V.  Mayn.Cro.  Elix.  450 579 

t>.  Wailhman,  3  Stark.  168 710,711,712 

Scudamore  o.  Siratlon,  1  H.  &c  P.  455     305 

Seal  V.  Phillips,  3  Price,  17 707 

Seaman's  case,  God b.  166    68,77 
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Walsh  V.  Fu»sell.  6  Bing.  I63 ;  3  M.  &  P.  457    88 
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&  M.367;  2  H.  &  W.  37   ..•.  466 

Wankford  v.  Wankford,  1  Snlk.  301 33 

Ward  r.  Andrews.  2  Chit.  636     650 

V.  Clarke,  12  M.  &  W.  747  ;  1  D.  &  L. 
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Watkinson  v.  Munn,  Cro.  Eliz.  350 14 
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Whitley  9.  RoberU,  M'Clel.  &  Y.  107    357 

Whitlocke's  case,  8  Co.  Rep.  70,  141 Si 6 

— ^ V,  Horton,  Cro.  Jac.  91 6,  64 

Whttmore  v.  Robinson  or  Robertson,  1  Dowl. 

N.  S.  135  ;  8  M.  &  W.  463.. ..  225 
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«.   Bosanquet,  1  B.  &  B.  238 ;    3 
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401. 

•  V.  Weller.  3  Moore,  f  94 ;  1  B.  &  B.  57. 
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Worledge  9.  Beiibury,  Cro.  Jac.  437  ....••••     37 

Worroer  9.  Biggs,  2  C.  &  K.  31   563 

Worthington  9.  Warrington,  5  C.  B.  636 116 
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L.438 ..  210,282,586.743 

9.  Cartwright,  H.  Plowden,  1  Burr.  282  ; 
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9.  Wrong,  rf.  Bayley,  2  Chit.  185  ....  758 

Wrighton  9.  Newton,  1  Gale,  67 ;  t  C.  M.  & 
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Sect.  1. — Tenants  in  Fee. 


Book  L 

Chapter  I. 

Sect.  1. 


All  persons  who  are  not  under  any  legal  disability  may  grant  leases  Who  may 
for  such  terms  as  are  not  inconsistent  with  the  nature  and  quantity  **"*  ^^°      ^' 
of  the  estates  which  they  have :   but  it  is  necessary  that  the  party 
granting  the  lease, — ^and  who  is  called  the  lessor, — should  be  in  pos- 
session of  the  lands  intended  to  be  leased ;  for  if  he  have  a  mere  right 
of  entry,  he  cannot  grant  it  to  another. 


'«' 


LEASES  BY  TENANTS  IN  FEE— TENANTS  IN  TAIL. 


Book  I. 
Chapter  I. 
t     5ect.  1. 

eases  by 
Penant  in  Fee. 


The  most  extensive  estate  a  man  can  have  in  lands  and  tenements 
is  a  tenancy  in  fee  simple ;  and  the  person  who  possesses  it  is  called 
a  tenant  in  fee  simple,  and  is  defined  to  be  one  who  has  lands  or 
tenements  to  hold  to  him  and  his  heirs  for  ever  (a) :  such  persons  may 
make  leases  without  limitation  or  restraint  (fi).  A  lease  of  lands  of 
which  the  lessor  was  seised  in  fee,  and  of  other  lands  of  which  be  was 
seised  for  life  (with  power  of  leasing),  at  one  entire  rent,  but  which 
was  not  well  executed  according  to  the  power,  was  held  to  be  good 
after  the  death  of  the  lessor  for  the  lands  ui  fee,  though  not  for  the 
other  lands. 


Power  of 
Tenant  in  Tail 
S?^to  lease. 


Confirmation 
by  Issue  in 
Tail. 


Tenants  in  Tail 
after  Possi- 
bility of  Issue 
cxtincL 


Sect.  2. — Tenants  in  Tail. 

By  the  common  law,  a  tenant  in  tail  could  make  no  leases  which 
should  bind  either  his  issue  in  tail  or  the  reversioner;  but  by  the 
statute  32  Hen.  VIII.  c.  28,  commonly  called  the  Enabling  Statute,  a 
tenant  in  tail  has  power,  by  observing  the  directions  therein  speci- 
fied (c),  to  bind  his  issue,  so  that  they  shall  not,  afler  his  death,  avoid 
such  leases,  as  they  might  have  done  previously  at  common  law,  and 
may  do  still,  if  the  statute  be  not  pursued.  If  a  tenant  in  tail  reserve 
an  entire  rent  upon  a  farm,  in  which  some  leasehold  lands  are  mixed 
with  the  entailed  lands,  the  lease  is  not  good  against  the  rever- 
sioner (rf).  • 

A  lease  for  years  by  a  tenant  in  tail,  since  the  statute  De  Bonis, 
is  not  absolutely  determined  by  his  death,  but  the  issue  in  tail  is  at 
liberty  either  to  affirm  or  avoid  it,  as  he  may  think  fit(e).  Acceptance 
by  the  issue  in  tail  of  the  rent  (/),  or  fealty,  or  bringing  an  action  for 
the  recovery  thereof,  or  an  action  of  waste,  have  been  considered  such 
acts  as  amount  to  a  confirmation  of  the  lease,  because  they  plainly 
manifest  an  intent  to  continue  the  lessee  in  possession  upon  the  terms 
of  his  lease.  A  lease  at  common  law  by  the  tenant  in  tail  differs 
from  a  rent  granted  by  such  tenant ;  for  the  last  is  void  by  the  death 
of  the  grantor :  whereas  the  former  is  only  voidable  by  the  issue  in 
tail,  whose  acceptance  of  rent  amounts  to  a  confirmation  (g). 

An  estate  in  tail  after  possibility  of  issue  extinct,  is  where  one  is 
tenant  in  special  tail,  and  the  person  from  whose  body  the  issue  was 
to  spiing  dies  without  issue,  or  having  issue,  that  issue  becomes  ex- 


(a)  An  heir  apparent  is  he  who,  if  he 
survive  his  ancestori  must  succeed ;  an  heir 
pretumptive  is  he  who,  although  heir,  if  the 
ancestor  died  presently,  may  be  ousted  by 
the  intervention  of  a  nearer  title.  Anon. 
Loffl,  273. 

(6)  Semble,  that  the  owner  of  land 
agreeing  to  grant  a  lease,  does  not  thereby 
impliedly  engage  that  he  has  a  good  title  to 
the  fee  simple,  and  that  he  will  deliver  a 
written  abstract.    Temple  v.  Brown,  6  Taunt. 


60.     See  also  Gwillim  v.  Stone,  3  TaunL 
433. 

(c)  See  post,  Chap.  IV.,  Sect  18,  (c). 

(d)  Rees  d.  Parkins  v.  Philip,  Wightw.  69. 

(e)  fiac.  Abr.  tit  Leasett  (D). 

(/)  Doe  d.  Southouse  v.  Jenkins,  5  Bing. 
469 ;  3  Moore  &  Payne,  59.  See  also  Doe 
d.  PhUlipt  V.  Rollings,  4  Com.  B.  R.  188. 

(g)  Cruise's  Dig.  tit  II.  c.  2,  s.  8;  Bro. 
Abr.  tit  Grant,  145;  2  Lord  Ray ra.  779. 
And  see  Andrew  v.  Pearce,  1  New  Rep.  158. 


LEASES  BY  TENANTS  IN  TAIL— TENANTS  FOR  LIFE. 


tmct(i).    The  law  looks  upon  this  estate  as  equivalent  to  an  estate      &>oxL.^ 
for  life  only :  his  power  to  demise,  therefore,  will  come  more  properly       arctTL 
under  consideration  in  the  next  section. 


Sect.  3. — Tenants  for  Life. 

A  tenant  for  his  own  life,  unless  he  has  a  special  power  for  that  Abil!t]rorT4l 
purpose,  can  make  no  leases  to  continue  longer  than  his  own  life ;  for  ^J^**  ' 
they  are  absolutely  void  at  his  death  (t). 

Although,  generally,  the  acceptance  of  rent  by  a  person  who  is  Conamuitioaj 
entitled  to  set  aside  a  lease,  will  confirm  it  (A);  yet  a  lease  which  is  ^ 
absolutely  void  against  him  in  remainder,  cannot  be  set  up  in  a  court 
of  law  by  such  remainder-man's  acceptance  of  rent,  and  suffering  the 
tenant  to  make  improvements  after  his  interest  vests  in  possession  (/)'; 
but  when  the  remainder-man  lies  by,  and  suffers  the  lessee  or  assignee 
to  lay  oat  money  in  rebuilding,  and  may  be  presumed  to  have  had 
notice  of  the  fact,  he  will  be  prevented  in  a  court  of  equity  from 
controverting  the  lease  afterwards  (m)  :  and,  even  at  law,  subsequent 
acceptance  of  rent,  or  other  acknowledgment  of  tenancy,  may  be  evi- 
dence of  a  new  demise  by  the  remainder-man  from  year  to  year  (n) ; 
the  lessee  being  a  mere  tenant  by  sufferance  in  the  interval  (o).  The 
liability  of  a  lessee  of  tenant  for  life  ceases  with  the  determination  of 
die  estate  by  the  death  of  the  lessor ;  nor  is  the  lessee  estopped  from 
showing  that  the  estate  has  so  determined  (|>).  But  if  a  tenant  for 
life,  seised  also  of  the  remainder  in  fee  expectant  on  an  intervening 
estate  tail  in  the  premises,  make  a  lease,  the  demise,  though  defeated 
by  his  death  as  to  his  life  estate,  may  ultimately  take  effect  for  the 
residue  of  the  term  out  of  his  remainder  in  fee,  by  the  decease  of  the 
tenant  in  tail  without  issue,  and  without  his  having  acquired  the  fee 
by  a  proper  mode  of  assurance  (^).  If  a  tenant  for  life  grant  a  lease 
for  years,  and  then  surrender  or  forfeit  his  estate,  the  lease  will  remain 


(k)  2  Black.  Com.  124. 

(0  Bac.  Abr.  tit.  Least*,  (I) ;  D(^  d.  Pot- 
ter ▼.  Archer^  1  Bos.  &  PuL  531.  And  see 
ibe  d.  Jordan,  y.  Ward,  1  H.  Black.  97. 
WbercTer  there  is  a  tenancy  for  the  term  of 
iife,  there  must  necessarily  be  a  remainder, 
which  is  the  residue  of  an  estate  in  land 
depending  upon  a  particular  estate,  and 
(heated  together  with  it.  Thus  if  a  man 
•eised  in  fee  let  lands  or  tenements  for 
years,  with  remainder  over  to  another  for 
life,  in  tail  or  in  fee;  here  the  estate  for 
years  is  caUed  a  particular  estate,  as  being 
carred  or  sliced  out  of  the  fee ;  and  the 
*Bbsequent  disposition  is  called  a  remain- 
te".  There  may  be  more  than  one  remain- 
der; bat  the  particular  estate,  together 
with  an  the  remainders,  are  considered  in 
Uw  as  but  one  estate. 

(i)  Dor  d.  Joliffe  y.  S^hown,  2  Esp.  677. 

(0  Dse  d.  Sui^on  y.  Butcher,  DougL  50-, 


Jenkins  d.  Yates  y.  Church,  Cowp.  482 ;  James 
d.  Aubray  v.  Jenkins,  Bull.  N.  P.  96;  Doe  d. 
Martin  v.  Watts,  7  Terra  Rep.  83 ;  2  Esp. 
501 ;  Doe  d.  Collins  v.  Weller,  7  Term  Rep. 
478 ;  Jones  d.  Cowper  v.  Vemey,  Willes,  169. 

(m)  Stiles  y.  Cowper,  3  Atk.  692.  And 
see  East  India  Company  y.  Vincent,  2  Atk. 
83 ;  Jackson  v.  Cator,  5  Ves.  jun.  688;  and 
Dunn  y.  Spurrier,  7  Ves  231,  235,  236. 

(»)  Doe  d.  Martin  v.  Watts,  2  Term  Rep. 
88 ;  Roed,  Jordan  v.  Ward,  1  H.  Black.  97 ; 
Roe  d.  Brune  y.  Prideaux,  10  East,  187; 
Doe  d.  ColUns  y.  WelUr,  7  Term  Rep.  478 ; 
Doe  d.  Tucker  y.  Morse,  1  B.  &  Adol.  365. 
And  see  Doe  d.  Pennington  y.  Taniere,  12 
Q.  B.  Rep.  998. 

(o)  Preston  y.  Love,  Noy,  120;  Roe  d. 
Jwdttn  y.  Ward,  1  H.  Black.  99. 

{p)  Brudnell  y.  Roberts,  2  WUs.  148. 

Iq)  Taylor  v.  Stibhert,  2  Ves.  jun.  437, 
442.     And  see  3  &  4  WUl.  IV.  c.  74,  s.  40. 
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good  during  his  life,  if  the  years  so  long  continue  (r).  A  lease  exe- 
cuted by  a  tenant  for  life,  in  which  the  reversioner,  who  was  then 
under  ^e,  is  named,  but  which  was  not  executed  by  him,  is  void 
on  the  death  of  the  tenant  for  life,  and  an  execution  of  it  by  the 
reversioner  afterwards  is  no  confirmation  so  as  to  bind  the  lessee,  for 
it  is  not  his  covenant  (s). 

Where  a  tenancy  for  life  is  created,  with  power  to  make  leases 
which  may  continue  beyond  the  existence  of  the  life,  such  leases, 
provided  they  are  in  strict  accordance  with  the  terms  of  the  power, 
will  be  binding  upon  the  remainder-man :  but  a  lease  granted  under  a 
power  by  a  tenant  for  life,  who  has  a  bare  naked  power  without  any 
legal  interest,  and  which  is  not  authorized  by  the  power,  is  void,  and 
consequently  not  capable  of  being  confirmed  by  the  remainder-man 
having  accepted  rent  (Q. 

Where  a  person  holds  for  the  term  of  another's  life,  he  is  called 
tenant  pur  autre  vie ;  leases  made  by  him,  of  course,  determine  on  the 
death  of  the  cestui  que  vie,  or  person  during  whose  life  he  holds,  but 
not  on  his  own  death  (u)  (x) ;  and  a  lease  by  him  may  be  made  to 
commence  after  his  death  (y). 

for  recovery  of  their  tenements,  have  been 
put  to  prove  the  death  of  their  tenants  when 
It  was  almost  impossible  to  discover  the 
same;  for  remedy  thereof  it  was  enacted, 
sect  2,  that  if  such  person  or  persons  for 
whose  life  or  lives  such  estates  have  been 
or  shall  be  granted,  shall  remain  beyond 
the  seas,  or  elsewhere  absent  themselves  in 
this  realm  for  seven  years  together,  and  no 
sufficient  proof  be  made  of  their  lives  in  any 
action  for  recovery  of  such  tenements  by 
the  lessors  or  reversioners,  in  such  case  they 
shall  be  accounted  dead,  and  the  judges 
shall  direct  the  jury  to  give  their  verdict 
accordingly. 

By  sect.  6,  it  was  provided,  that  if  any 
person  shall  be  evicted  out  of  any  lands  or 
tenements  by  virtue  of  the  act,  and  after- 
wards such  person  or  persons  upon  whose 
life  or  lives  such  estate  or  estates  depend 
shall  return  again  from  beyond  seas,  or  shall 
on  proof  in  such  action  as  aforesaid  be  made 
appear  to  be  living  or  to  have  been  living 
at  the  time  of  the  eviction ;  that  then  and 
from  thenceforth  the  tenant  or  lessee  who 
was  ousted  of  the  same,  his  or  their  exe- 
cutors, administrators  or  assigns,  may  re- 
enter, re-possess,  have,  hold  and  enjoy  the 
said  lands  or  tenements,  in  his  or  their 
former  estate,  during  the  life  or  lives,  or  for 
80  long  a  term  as  the  said  person  or  persons 
upon  whose  life  or  lives  the  said  estate  or 
estates  depend,  shall  be  living;  and  shall 
upon  action  brought  by  them  against  the 
lessors,  reversioners,  tenants  in  possession, 
or  other  persons  respectively,  which  since 
the  said  eviction  received  the  profits  of  the 
said  lands  or  tenements,  recover  for  da- 


(r)  Sutton't  case,  12  Mod.  557,  558. 

(s)  Lu^ford  v.  Barber,  1  Term  Rep.  86. 
But  qiuere  how  far  the  lessee  would  have 
been  estopped,  if  the  lessor  had  not  himself 
shown,  by  his  declaration,  that  the  lease  was 
not  executed  by  the  reversioner  until  after 
the  death  of  the  tenant  for  life. 

(0  Miller  v.  Maynwaring,  Cro.  Car.  S98, 
899;  Jenkim  d.  YaUs  v.  Church,  Cowp.  482. 
See  post.  Sect  23,  Leases  by  Persons  having 
Powers;  and  as  to  the  form  of  such  leases, 
post,  Chap.  IV.  Sect  17. 

(u)  Com. Dig.  tit, Estates {^\)\  2  Black. 
Com.  136. 

(«)  To  remedy  a  difficulty  which  fre- 
quently occurred  in  proving  the  death  of 
the  cestui  que  vie,  or  person  for  whose  life 
the  estate  was  held,  when  he  had  gone 
abroad,  the  statute  19  Car.  II.  c.  6,  was 
passed,  whereby,  after  reciting,  sect  1,  that 
whereas  divers  lords  of  manors  and  others 
have  used  to  grant  estates  by  copy  of  court- 
roll  for  one,  two  or  more  lives,  according  to 
the  custom  of  their  several  manors,  and 
have  also  granted  estates  by  lease  for  one  or 
more  life  or  lives,  or  else  for  years  deter- 
minable upon  one  or  more  life  or  lives ;  and 
it  hath  often  happened  that  such  person  or 
persons  for  whose  life  or  lives  such  estates 
nave  been  granted  have  gone  beyond  the 
seas,  or  so  absented  themselves  for  many 
years,  that  the  lessors  and  reversioners  can- 
not find  out  whether  they  be  alive  or  dead ; 
b^  reason  whereof  such  lessors  and  rever- 
sioners have  been  held  out  of  possession  for 
many  years  after  all  the  lives  upon  which 
such  estates  depended  are  dead,  in  regard 
that  the  lessors  and  reversioners,  in  actions 


(y)  Utty  Dak's  case,  Cro.  Eliz.  182. 


LBASRS  BT  JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

Sect.  4. — Joint  Tenants  and  Tenants  in  Common. 
Joint  tenants  and  tenants  in  common  may,  according  to  the  interests 


•t 


BooxL^f 


Sect.  4 


they  iiaye,  join  or  sever  in  making  leases ;  and  such  leases  shall  bind,  Joint ', 
whether  made  to  commence  in  preesenti  or  in  futuro  (z)  (a).  If  joint  c"^][|J[?i 
tenants  join  in  a  lease,  this  shall  be  but  one  lease,  and  they  all  make  lease  to 
bat  one  lessor,  for  they  have  but  one  freehold ;  but  if  tenants  in  *'*■*"* 
common  join  in  a  lease,  it  shall  be  several  leases  of  their  several 
interests  (b)  :  for  although  tenants  in  common  cannot  make  a  joint  lease 
of  the  whole  of  their  estate  (c),  yet  if  they  join  in  a  lease  for  years  by 
indenture  of  their  several  lands,  it  is  the  lease  of  each  for  their  re- 
spective parts,  and  the  cross  confirmation  of  each  for  the  part  of  the 
other,  and  no  estoppel  on  either  part,  because  an  actual  interest  passes 


mages  the  full  profits  thereof,  with  lawful 
iolierest  frain  the  time  he  or  they  were 
ottited  and  kept  out  of  the  same  lands  or 
tenements;  and  this  as  well  in  the  case 
where  the  said  person  or  persons  upon 
whose  life  or  lives  such  estate  or  estates  did 
depend  are  or  shall  be  dead  at  the  time  of 
brioging  such  action,  as  if  they  were  then 
fifing. 

And  hy  statute  6  Ann.  c.  18,  it  was  en- 
acted, that  any  person  who  hath  or  shaU 
have  any  claim  to  any  remainder,  reversion, 
or  expectancy,  in  or  to  any  estate,  after  the 
death  of  any  person  within  age,  married 
woman,  or  other  person  whatsoever,  upon 
aflSdavit  in  the  Court  of  Chancery  that  they 
have  cause  to  believe  that  such  party  is 
dead,  and  that  the  death  is  concealed,  may 
oooe  a  year  move  for  an  order  on  the  guar- 
dian, &c  suspected  to  conceal  the  person, 
to  produce  imd  show  the  person,  and  on 
neglect  or  refusal  he  shall  be  taken  to  be 
dead,  and  it  shall  be  lawful  for  any  person 
claiming  any  right,  title,  or  interest,  in  re- 
mainder or  reversion,  or  otherwise,  after  the 
death  of  such  infant,  &c  to  enter  upon  such 
lands,  &c.  as  if  such  infant,  &c.  were 
actually  dead. 

Fh>vided,  sect  3,  that  if  it  shall  after- 
wards appear,  upon  proof  in  any  action 
brought,  that  such  infant,  &c.  for  whose  life 
any  such  estate  is  holden,  were  alive  at  the 
time  of  such  order  made,  that  then  it  shaU 
be  lawful  for  such  infant,  married  woman,  or 
other  person,  having  any  estate  or  interest 
determinable  upon  such  life,  to  re-enter 
upon  the  said  lands,  &c.  and  for  such  infant, 
nairied  woman,  or  other  person,  having 
any  estate  or  interest  determinable  upon 
«ich  life,  their  executors,  administrators,  or 
attigns,  to  maintain  an  action  against  those 
who  since  the  said  order  received  the  profits 
of  such  lands,  &c  or  their  executors  or 
administrators,  and  therein  to  recover  full 
damages  for  the  profiu  so  received  from  the 
tiaie  that  such  infimt,  &c.  were  ousted  of 
posussioo. 

Provided  also,  sect.  4,  that  if  such  guar- 
dian, trustee,  husband  or  other  person  hold- 
ing or  having  any  estate  or  interest  deter- 


minable upon  the  life  or  lives  of  any  other 
person  or  persons,  shall,  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  Court, 
make  appear  that  they  have  used  their  ut- 
most endeavours  to  procure  such  in&nt,  &c. 
to  apnear  in  the  said  Court  or  elsewhere, 
according  to  the  order  of  the  said  Court, 
and  that  they  cannot  procure  or  compel 
such  infant,  &c.  so  to  appear,  and  that  such 
infant,  &c.  is,  are,  or  were  living  at  the  time 
of  such  return  made  and  filed  as  aforesaid, 
then  it  shall  be  lawful  for  such  person  or 
persons  to  continue  in  possession  of  such 
estate  and  receive  the  rents  and  profits 
thereof  during  the  infancy  of  such  mfant, 
and  the  life  or  lives  of  such  married  wonuui 
or  other  person  or  persons,  on  whose  life  or 
lives  such  estate  or  interest  depends,  as 
fully  as  they  might  have  done  if  the  Act 
had  not  been  made. 

And  by  sect  5,  every  person  who,  as  guar- 
dian or  trustee  for  any  infant,  and  every 
husband  seised  in  right  of  his  wife  only, 
and  every  other  person,  having  any  estate 
determinable  on  any  life  or  lives,  who  after 
the  determination  of  such  particular  in- 
terests, without  the  express  consent  of  the 
next  immediately  entitled,  shall  hold  over 
and  continue  in  possession  of  any  manors, 
messuages,  lands,  tenements  or  heredita- 
ments, shall  be  adjudged  trespassers ;  and 
the  party  entitled,  and  their  executors  and 
administrators,  may  recover  in  damages 
against  every  such  person  or  persons  so 
holding  over,  and  their  executors  and  ad- 
ministrators, the  full  value  of  the  profits 
received  during  such  wrongful  possession. 

(x)  Co.  Litt.  186a;  Com.  Dig.  Letuei, 
(I.  5);  Bac.  Abr.  tit.  Joini  Tenants  and  Tt- 
nantt  im  Common,  (H.  1);  Co.  Litt  186; 
Bro.  Abr.  Grant,  154. 

(a)  Before  a  joint  tenant  leases  his  share 
he  ought  to  sever  the  tenancy. 

(6)  2  Ander.  16 ;  Jourdain  v.  Steere,  Cro. 
Jac.  83 ;  Com.  Dig.  tit  Estates,  (G.  6). 

(c)  Heatherley  d.  Worthington  v.  Weston, 
2  Wils.  232 ;  Doe  v.  Errington,  I  Ad.  &  EIL 
750 ;  Bume  v.  Cambridge,  1  Moo.  &  Rob. 
539. 
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Book  I.      from  each  respectively,  and  that  excludes  the  necessity  of  an  es- 
SECTfJ.       toppel(rf).    Where  joint  tenants  concur  in  gianting  a  lease,  the  inte- 

■  rest  of  the  lessee  continues,  notwithstanding  the  decease  of  either  of 

the  lessors,  and  the  survivor  is  entitled  to  the  whole  rent  («)•  So,  if 
the  lease  be  at  will,  the  death  of  one  of  the  lessors  does  not  operate 
as  a  countermand  of  the  tenancy  even  for  a  moiety ;  all  survives  to 
the  other,  and  if  the  lessee  continue  his  possession,  the  survivor  may 
maintain  an  action  for  the  whole  rent  on  account  of  the  privity  (/). 
But  though  each  joint  tenant  is  considered  entitled  to  the  whole  while 
the  joint  tenancy  continues,  and  is  said  to  be  seised  'per  my  et  per  taut, 
that  is,  by  the  half  and  by  the  whole  (^),  yet,  for  the  purposes  of 
alienation,  each  has  an  exclusive  right  to,  and  dominion  over,  a  moiety; 
and,  therefore,  if  one  of  two  joint  tenants  make  a  lease  of  the  whole, 
his  moiety  only  will  pass  (A).  So  a  lease  purporting  to  be  made  by 
both,  and  executed  by  one  only,  is  a  good  lease  for  the  moiety  of  him 
only  who  has  executed  (i). 

If  one  joint  tenant  makes  a  lease  of  his  moiety  for  years,  and  die 
before  the  lessee's  entry,  the  lease  will  bind  the  survivor,  and  the  lessee 
shall  retain  his  interest  in  the  moiety  demised  until  his  term  expire. 
And  so  one  joint  tenant  may  make  a  lease  to  commence  after  his  death, 
and  his  co-tenant,  if  he  survive,  will  be  bound  by  it  (j). 

To  each  other.  One  joint  tenant  or  tenant  in  common  may  make  a  lease  for  years 
of  his  part  to  his  companion ;  for  it  only  gives  the  latter  a  right  of 
taking  the  whole  profits,  instead  of  the  moiety ;  and  he  may  contract 
with  his  companion  for  that  purpose,  as  well  as  he  may  with  a 
stranger  (A) ;  and  such  a  lease  extinguishes  the  jointure  for  the  time  (I). 
If  there  be  three  or  more  joint  tenants,  the  lessee  would  hold  the  share 
demised  to  him  as  tenant  in  common  with  the  others  (m). 


Definition  of 
Estate  in  Co- 
parcenary. 


Sect.  6. — Coparceners. 
Where  tenant  in  fee  or  in  tail  dies,  leaving  several  daughters  and 
no  sons ;  or  several  sisters  and  no  issue,  or  no  brothers ;  or  several 
aunts,  &c.,  lands  descend  among  all  the  daughters,  sisters,  aunts,  &c., 
equally,  who  make  but  one  heir,  and  are  called  coparceners :  therefore, 
if  a  man  leases,  rendering  2^.  rent,  and  if  he  die,  his  heir  being  within 
full  age,  then  20^.,  and  afterwards  die,  leaving  two  daughters,  the  one 


(d)  Com.  Dig.  tit  Estate*,  (K.  8);  B^c. 
Abr.  tit  Joint  Tenants  and  Tenants  in  Com' 
mon,  (H.  1);  Mantle  v.  JVollingtontCro.J&c. 
166 ;  Brooks  v.  Foxcroft,  Clayt  137 ;  1  Roll. 
Abr.  877, 1.  48,  62. 

(e)  Henstead's  case,  5  Rep.  10  b;  Doe  d, 
Aslin  V.  Summersett,  1  B.  &  AdoL  135,  140. 

(/)  Henstead's  case,  sup. 
(g)  Litt  B.  288 ;  Co.  Litt  186  a;  2  Black. 
Com.  182. 
(A)  Co.  Litt  186  a ;  BelUngham  v.  Jlsop, 


Cro.  Jac.  53. 

(i)  Cartwrighfs  case,  cited  1  Vent.  136. 

(j)  Litt  8.  289;  Grute  v.  Locrqft,  Cra 
Eliz.  287;  Harbin  v.  Barton,  Moor,  395; 
WhUlock  V.  Horton,  Cro.  Jac.  91 ;  BelUng- 
ham V.  Alsop,  Cro.  Jac.  52 ;  Clerk  v.  Ckrk, 
2  Vem.  328. 

(k)  Com.  Dig.  tit.  Leases,  (I.  5). 

{l)  Co.  Litt  186  a. 

(m)  Jurdain  v.  Steere,  Cra  Jac  S3  ; 
Blackasper*s  case,  Noy,  13. 
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witbin  age,  the  other  of  full  age^  the  20«.  rent  is  not  due ;  for  his  heir      Book  I. 
was  not  within  age,  both  the  daughters  being  but  one  heir,  and  only       sscr^ff.  ' 


one  being  of  full  age  (»). 

Joint  tenants  who  are  seised  per  my  et  per  tout,  that  is,  by  the  half  Power  of  Co- 
or  moiety  and  by  all,  each  of  them  having  the  entire  possession  as  well  ^*'*^®°®"  *° 
of  eyery  part  as  of  the  whole,  when  they  lease,  may  each  of  them  be 
said  to  demise  the  whole ;  but  with  respect  to  coparceners,  though  they 
have  an  unity,  they  have  not  an  entirety  of  interest,  but  are  properly 
entitled  each  to  the  whole  of  a  distinct  share,  wherefore  there  is  no 
surrivorship  among  them  (o).  As  coparceners,  until  partition  is  made, 
have  one  entire  estate,  they  may  therefore  either  join  in  a  lease,  or  each 
may  make  a  lease  of  her  moiety  or  share.  If  they  join  in  making  a 
lease,  the  lease  operates  as  with  tenants  in  common  as  the  separate 
demise  of  each  of  her  share,  and  must  be  so  pleaded  {p).  If  they  join 
in  a  lease  they  hold  the  rent  reserved  in  common  {q) ;  the  observations, 
therefore,  made  as  to  leases  by  tenants  in  common  apply  also  to  leases 
by  coparceners.  If  two  be  coparceners  of  two  acres,  and  one  leases 
one  acre,  which  on  writ  of  partition  is  allotted  to  the  other,  the  lease 
18  wholly  avoided  (r)  («). 


Sect.  6. —  Tenants  for  Years. 
A  lessee  or  tenant  for  years,  who  by  his  lease  is  not  restrained  from  Power  to  lease, 
assigning  or  granting  over  his  interest,  clearly  may  lease  for  any  fewer 
or  less  number  of  years  than  he  himself  has ;  and  such  derivative  lessee 
is  compellable  to  pay  rent,  perform  covenants,  &c.,  according  to  the 
terms  agreed  on  (Q.  A  termor  so  parting  with  a  portion  of  his  interest 
may  distrain  for  the  derivative  rent,  without  any  power  reserved  for 
that  purpose ;  though  a  person  who  assigns  his  whole  interest  cannot, 
because  he  has  no  reversion  (u) ;  but  such  derivative  lessee  is  not  liable 
to  the  original  lessor  for  the  rent  reserved  on  the  original  lease,  other- 
wise than  as  his  goods,  &c.,  may  be  liable  to  a  distress  for  rent  in 
arrear  to  the  original  lessor,  as  any  stranger's  property  may  be ;  for 
there  is  no  privity  between  him  and  the  original  lessors,  as  there  is 
between  a  lessor  and  an  assignee ;  and  therefore  such  an  one,  though 
he  take  the  whole  term  except  one  day,  shall  not  be  liable  to  any  of 
the  covenants  in  the  original  lease  (a:).    The  original  lessor,  however, 

(a)  Com.  Dig.  dt  Pareentfff,  (A.  1)  (A.  3).  fellows.     Decharm$  v.  Horwoodf   10  Bing. 

(o)  Boll.  N.  P.  107;  2  Black.  Com.  182,  526 ;  4  Moo.  &  Scott,  400.    The  subject  of 

1S8;  Co.  Litt  164  a.  procedure  to  obtain  partition  will  be  treated 

(p)  MiliUer  y.  Robmson,  Moore,  pi.  939.  of  hereafter  in  the  Book  on  Judicial  Pro- 

(q)  2  Prest  Abstr.  74.  cedure.    Vide  post,  Book   III.  Chap.  X. 

(r)  Co.  Litt  46,  n.  5.  Sect.  6. 

(f)  Like  joint  tenants,  coparceners  have  (t)  Bac.  Abr.  tit  Leases.    And  see  Rex  v. 

the  same  unity  of  interest,  title  and  posses^  Wilson^  5  Man.  &  Ryl.  157,  n. 

sioa ;  and  may  sue  and  be  sued  jointly  for  (k)  Bro.  Abr.  tit  Distress,  7. 

natters  relating  to  their  own  lands.     But  {x)  Bac.   Abr.   tit  Leases ;    Holford  v. 

one  coparcener  cannot  sue  separately  for  Hatch,   1    Doug.  183;    Brewer  v.  Hill,  1 

her  portion  of  rents  accruing  to  her  and  her  Anstr.  413,  419 ;  Jnon,,  Moor,  93,  pi.  230 ; 
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may  evict  the  sub-lessee  if  the  lessee  has  allowed  the  rent  to  be  ia 
arrear  or  has  incurred  a  forefeiture  (y).  By  an  assignment^  however, 
the  entire  interest  of  the  lessee  is  transferred  to  the  assignee,  and  the 
original  lessor  may  sue  the  assignee  or  be  sued  by  him  on  all  the 
covenants  in  the  original  lease  which  run  with  the  land  (2;), 


Power  of  such 
Tenants  to 
lease  geneiiUy. 


Tenants  from 
Year  to  Year, 


Tenants  at 
Will 


Sect.  7. — Tenants  for  a  less  Period  than  Years. 

Tenants  for  a  less  period  than  for  years,  but  who  are  possessed  of  a 
certain  quantity  of  interest,  may  alienate  the  whole,  or  any  part  of  it, 
unless  restricted  from  so  doing  by  agreement  with  the  party  from 
whom  they  derive  that  interest  or  estate,  or  by  the  terms  upon  which 
they  take  it.  In  fact  every  tenant  has  a  right  to  make  a  sub-tenancy 
as  incident  to  his  tenancy :  in  order  to-  do  which,  it  is  by  no  means 
necessary  to  have  the  first  landlord's  consent ;  unless  by  the  terms  of 
the  agreement  such  consent  is  made  necessary  (a). 

A  tenant  from  year  to  year,  therefore,  may  assign  his  term,  or  may 
underlet  part  of  it,  as  for  three-quarters  of  a  year,  or  so  many  months, 
&c. ;  but  he  cannot  by  underletting  grant  an  interest  exceeding  his 
own  in  point  of  duration.  Upon  the  same  principle,  one  possessed  of 
lands  or  tenements  for  a  less  term,  as  for  half  a  year,  a  quarter,  or  a 
month,  or  the  like,  may  grant  his  interest,  or  any  portion  of  it,  to 
another ;  for  while  such  interest  continues,  he  has  the  absolute  disposi- 
tion of  it,  unless  some  agreement  subsists  between  him  and  his  lessor, 
which  by  circumscribing  his  power  restricts  him  from  making  such 
disposition. 

A  tenant  at  will,  however,  cannot  grant  a  lease  available  against  any 
one  but  himself,  fpr  there  can  be  no  such  thing  as  an  under-tenant  to 
a  tenant  at  will ;  the  demise  itself  would  amount  to  a  determination  of 
the  will  (b) ;  neither  can  he  surrender  any  more  than  he  can  grant ;  for 
to  surrender  also  would  be  to  determine  his  will  and  relinquish  his 
estate  (c). 

With  regard  to  the  operation  of  such  a  lease  upon  the  estate  of  the 
original  lessor  being  the  owner  of  the  freehold,  it  would  seem  that  the 
entry  of  the  lessee  of  the  tenant  at  will  would  operate  by  way  of  dis- 
seisin or  not,  at  the  election  of  the  freeholder.    And  should  he  refuse 


JSarl  qf  Derby  v.  Taylor,  1  East,  502 ;  Sparkes 
V.  Smithy  2  Vern.  275;  Pilkington  v.  Shaller, 
2  Vern.  374;  Doe  d.  Wyatt  v.  Byron,  1  C.  B. 
Rep.  623,  626.  See  post,  Chap.  IV.  Sects. 
3,  4.  A  rent- charge  granted  for  life  by  a 
tenant  for  years  is  not  void,  but  is  good  as 
a  chattel  interest;  Saffery  v.  Elgood,  1  Ad. 
&  El.  191 ;  3  Nev.  &  Man.  346.  And  the 
goods  of  a  stranger  not  shown  to  hold  the 
premises  by  title  paramount  to  the  rent- 
charge  (as  by  a  prior  demise)  may  be  dis- 
trained for  the  arrears.     Id. 

(y)  Amsby  y.  Woodward,  6  B.  &  C.  519 ; 


S.  C.  9  Dow.  &  R.  5^6, 

(z)  5  Hen.  7,  19  a;  Cro.  Jac.  809,  521, 
522;  3  Rep.  22b;  1  Saund.  240;  Walker 
V.  Reeves,  2  Dougl.  461,  n. ;  Spenoer's  cate, 
5  Rep.  17  a;  Campbell  v.  LeuHs,  3  B.  &  Aid. 
392;  Palmer  v.  Edwardt,  1  DougL  186,  n. 

(a)  Rex  V.  Aldborough,  1  East,  598. 

(&)  Shaw  V.  Barber,  Cro.  Eliz.  830;  Birch 
V.  Wright,  1  Term  Rep.  382. 

(c)  1  Inst.  57  a;  Most  y.  Gallimore,  1 
Dougl.  283 ;  Sweeper  v.  Randal,  Cro.  £liz. 
156 ;  impark' s  case,  Cro.  Eliz.  676. 
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to  treat  the  lease  and  entry  as  a  disseisin^  the  lessee  would  probably      Book  I. 
stand  in  the  relation  of  a  new  tenant  at  will  until  converted  into  a       SEcil>r*t 
tenant  from  year  to  year  by  acceptance  of  rent  or  other  acknowledg-  ^. 

ment  of  a  tenancy  (d). 

As  a  tenant  at  will  cannot  grant  or  surrender,  so  k  fortiori  cannot  a  Tenants  on 
tenant  on  sufferance  (e).  Sufferance, 

Sect.  8. — Corporations. 

Corporations  are  either  ecclesiastical  or  lay,  the  latter  being  divided  Their  Divi- 
into  eleemosynary  and  civil.    The  Universities  of  Oxford  and  Cam-  **^®*' 
bridge  are  regarded  as  civil  corporations  (/). 

Corporations  cannot  make  any  disposition  of  their  property,  or  Dispositions  of 
relating  to  it,  without  deed,  sealed  by  their  common  seal ;  thus  they  *^^^'  Property, 
cannot,  without  deed,  make  a  lease  for  years  (g).  Though  the  affixing 
of  the  conamon  seal  to  a  deed  of  conveyance  by  a  corporation  is  suffi- 
cient to  pass  the  estate  without  a  formal  delivery,  if  done  with  that 
intent;  yet  it  has  no  such  effect  if  the  order  for  affixing  the  seal  be 
accompanied  with  a  direction  to  their  clerk  to  retain  the  conveyance 
in  his  hands  until  accounts  have  been  adjusted  with  the  purchaser  (A). 
A  lease  by  the  warden  and  poor  of  a  hospital  under  the  corporation 
seal,  made  before  the  expiration  of  a  former  lease,  to  a  lessee  who  then 
had  only  a  part  interest  in  the  first  lease,  but  to  whom  the  entire 
interest  was  assigned  within  three  yeara  afterwards,  was  held  to  be 
binding  upon  the  succeeding  warden  and  poor  of  the  hospital  (i). 
Where  a  lease  was  made  by  certain  persons  by  name,  as  the  master 
and  governors  of  a  hospital,  and  the  covenants  were  made  by  and  to 
the  master  and  governors  and  their  successors,  the  lease  being  sealed 
with  their  common  seal,  but  not  signed  by  any  one  on  their  part,  it 
was  held  that  an  action  could  not  be  brought  on  it  in  the  names  of 
some  of  the  governors  so  named,  who  survived  (A).  A  lease  to  chari- 
table uses  by  a  corporation  of  lands  already  in  mortmain  is  not  affected 
by  the  provisions  of  the  statute  9  Geo.  II.  c.  36  (/).  By  statute  2  &  3 
Will.  IV.  c.  69,  leases  and  other  dispositions  of  lands  of  municipal 
corporations,  for  providing  for  expenses  of  elections  of  members  of 
parliament,  are  declared  void. 

(^0  1  Piatt  on  Leases,  105;  Blunden  y.  New  Rep.  247;  Carter  v.  Dean  and  Chapter 

Am^A,  Cro.  Car.  802;    Gerrard  v.  Norrit,  of  Ely,  7  Sim.  211,  217  ;  Bird  v.  Higginsm, 

Latch.  53 ;  Fisher's  case.  Latch.  75 ;  Powley  6  Ad.  &  £11.  284 ;  R,  v.  North  Di^eld  ( In- 

▼.  Blackman,  Cro.  Jac.  Qb^.  habitants),  3  Mau.  &  Sel.  247 ;  1  Kyd  on 

(e)  See  post,  Chap.  V.,  Sect  4.  Corp.  263. 

(f)  Parkinson's  ease,  Carth.  93;    R.  v.  (h)  Derby  Canal  Company  v.Wilmot  (Bart.), 
Vtee-aumceUw  rf  Cambridge,  8  Burr.  1656.       9  East,  360. 

(g)  Dean  and  Chapter  i/ Rochester  V.Pierce,  (t)  Grumbrell  v.  Roper,  3  Bam.  &  Aid. 
1  Campb.  466 ;  Furley  d.  Mayor,  8fc.  rf  Can-       711. 

terbwry  y.  Wood,  1  £sp.  198 ;  R.  y.  Inhabt-  (k)  Cooch  v.  Goodman,  2  Q.  B.  Rep.  580 ; 

t»ts  (/  Oupping  Norton,  5  East,  239,  242 ;  2  Gale  &  Dav.  129. 

Santhwark  Bridge  Company  y.  SilU,  2  C.  &  (0  Walker  y.  Richardson,  2  Mee.  &  Wels. 

Pa.  371 ;  Smith  y.  Barrett,  1  Sid.  162 ;  Pa-  8S2 ;  Mur.  &  Hurl.  251. 

Mek  y.  Balk,  Cartb.  390;  Wood  y.  Tate,  2 
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spointment 
^rAttorney, 
^fhen  necc8- 


Leases  by 
Parish  Officers. 


Where  any  personal  act  is  necessary  in  the  case  of  a  corporation, 
that  act  must  be  done  by  attorney  appointed  by  deed  under  th^ 
common  seal  (m) :  for  however  it  may  be  as  to  ordinary  services,  yet 
they  cannot  appoint  a  person  to  do  any  act  which  concerns  their  inte- 
rest or  title  in  land,  unless  it  be  by  deed  (n) :— therefore,  an  appoint- 
ment of  an  attorney  to  make  or  to  take  livery  of  seisin,  or  the  like, 
without  deed,  is  void.  If  they  accept  rent  from  the  assignee  of  a  lease 
made  by  them,  that  must  be  by  power  of  attorney,  in  order  to  dis- 
charge the  original  lessee:  unless  the  corporation  have  a  particular 
officer,  whose  business  it  is  to  manage  the  revenues — as  is  the  case  of 
the  city  of  London.  Wherever  delivery  of  a  deed  is  necessary,  that 
must  be  done  by  attorney,  who  must  have  a  letter  of  attorney  for 
that  purpose.  A  corporation  cannot  appear  in  court  but  by  an 
attorney  (o). 

It  is  a  general  rule,  that  a  corporation  cannot  either  take  or  grant 
but  by  its  proper  name  of  incorporation ;  though  every  minute  varia- 
tion in  the  name  is  not  so  material  as  to  avoid  a  grant  (p).  As  to 
naming  the  corporation,  it  need  only  be  observed,  that  corporations 
aggregatCj  as  dean  and  chapter,  mayor  and  commonalty,  warden  and 
fellows,  &c.,  may  make  or  confirm  leases  without  expressing  either  the 
christian  or  surname  of  the  dean,  mayor,  warden,  &c.,  because,  in  their 
politic  capacity  as  a  corporation  aggregate,  they  continue  always  the 
same,  and  are  said  never  to  die ;  but  in  leases  or  confirmations  by  a 
bishop,  dean,  mayor,  &c.,  or  other  sole  corporation,  both  the  christian 
and  surname,  or  at  least  the  christian  name,  ought  to  be  expressed 
(as  John,  Bishop  of  P.),  because  they  are  subject  to  death  and  succes- 
sion, &c.,  and  ^erefore  must  be  particularly  named,  to  show  whose 
lease,  &c.,  it  was  (y)  (r). 

Churchwardens  alone  cannot  execute  leases  as  a  body  corporate  of 
parish  lands  under  the  statute  69  Geo.  Ill,  c.  12,  s.  17  («),  by  which 
parish  officers  are  enabled  to  hold  parish  property  in  land  in  the  cha- 
racter of  a  corporation ;  the  overseers  ought  to  join  (J).    A  demise  to 


(m)  Doe  d.  Bank  of  England  y.  Chambers, 
4  Ad.  &  £11.  410;  S.  C.  6  N.  &  M.  539;  1 
Kyd  on  Corp.  268. 

(n)  Bac.  Abr.  tit  CorporatioM,  (E.  8). 

(o)  1  Kyd  on  Corp.  270. 

Ip)  1  Kyd  on  Corp.  234,  237.  See  Car- 
lisle {Mayor)  v.  Blamire,  8  East,  487. 

(o)  2  Inst.  666;  Bac.  Abr.  tit.  Leases, 
(G.  3). 

(r)  The  constitution  of  dean  and  chapter ' 
in  the  present  day  differs  materially  from 
the  ancient  corporation  of  abbot  and  con- 
vent The  convent  were  considered  all  dead 
men  in  law,  and  incapable  of  granting  their 
interest  except  by  their  superior  or  head ; 
and  therefore  if  an  abbot  and  convent  were 
parsons  imperson^  of  a  church,  the  abbot 
was  said  to  grant  with  the  consent  of  the 
rest;  but  a  dean  and  chapter  may  make 


leases  in  their  joint  names  of  the  posses- 
sions which  they  hold  as  a  corporation  ag- 
gregate. So  in  a  corporation  of  master  and 
fellows  of  a  college,  the  master  is  but  a 
constituent  part,  and  is  one  of  the  grantors 
like  the  rest  Chamb.  on  Leases,  S3 ;  Dyer, 
40;  jinoH.,  12  Mod.  232. 

(s)  This  enactment  does  not  apply  to 
copyhold  land.  Doe  d.  Bailey  v.  Foster^  % 
Com.  B.  R.  215. 

( t)  Phillips  V.  Pearce,  5  Bam.  &  Cress.  433 ; 
8  Dowl.  &  Ryl.  43.  See  also  Doe  d.  Jdclc- 
son  V.  Hiley,  10  Barn.  &  Ciress.  885 ;  5  Man. 
&  Ryl.  706;  AUason  v.  Stark,  9  Ad.  &  £1. 
255;  1  Per.  &  Dav.  183;  Attorney- Ge^tend 
V.  Lewin,  8  Sim.  366 ;  Rumbail  v.  Munt,  8 
Q.  B.  Rep.  882;  St.  Nicholas,  Deptford 
(Churchwardens,  Sfc.)  v.  Sketchley,  8  ^  B. 
Rep.  394. 
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them  in  their  name  of  office  is  good,  and  their  acceptance  need  not  be  by 
an  instrument  under  seal  («).  And  where  the  churchwardens  and  over- 
seers of  a  township  leased  lands  belonging  to  the  poor  to  the  plaintiff  for 
a  term  of  years,  covenanting  that  it  should  be  lawful  for  him  to  take  all 
manure,  Sec.,  from  the  poor  house,  and  use  it  upon  the  demised  pre- 
mises, and  the  plaintiff  covenanted  to  provide  straw  for  the  use  of  the 
poor;  it  was  held  by  Bayley,  J.,  that  the  plaintiff  could  not  maintain 
trover  against  a  succeeding  overseer,  who  used  the  manure  from  the 
poor  house  on  his  own  land,  even  although  it  arose  from  the  straw 
supplied  by  him,  as  the  covenant  entered  into  by  previous  overseers 
coald  not  bind  their  successors  in  office  (x).  A  person  holding  under 
a  lease  granted  by  parish  officers  before  the  statute,  is  a  tenant  from 
year  to  year  (y).  In  the  making  of  leases  under  this  statute,  the  terms 
of  it  must  be  strictly  observed;  therefore,  a  memorandum  not  signed 
by  all  the  parish  officers,  or  by  their  order,  is  not  a  lease  pursuant  to 
69Geo.  III.  c.  12,s.  17  (;r). 

By  stat.  39  Eliz.  c.  5,  s.  2,  leases  of  lands  for  the  support  of  hos- 
pitab  and  houses  for  the  poor  must  not  exceed  twenty-one  years,  and 
be  in  possession,  with  the  accustomable  yearly  rent  or  more  reserved. 

By  the  Municipal  Corporation  Reform  Act,  6  &  6  Will.  IV.  c.  76, 
SB.  94,  95,  96,  the  powers  to  lease  the  lands  of  those  corporations  are 
restrained  and  regulated. 


Book  I. 

SECT.^Pi^ 


f^" 


Leases  of  Ho 
pital  Lands. 


Leases  by 
Municipal 
Corporations. 


Sect.  9. — The  Crown. 
The  sovereign  is  a  sole  corporation,  and  at  common  law  the  crown  Power  of  the 
might  have  granted  leases  for  lives  or  for  years  to  any  extent,  and  i^^^"  *° 
thereby  have  bound  the  successor.  The  power  was,  however,  greatly 
restrained  by  the  1  Ann.  sess.  1,  c.  7,  ss.  5,  6,  which  avoided  leases  of 
crown  lands,  except  of  advowsons  and  vicarages  made  for  a  larger 
period  than  thirty-one  years  or  three  lives.  By  the  same  statute,  re- 
versionary leases  are  not  to  exceed  those  periods.  The  tenant  is  to  be 
punishable  for  waste ;  there  must  be  reserved  not  less  than  the  rent 
usually  reserved  for  the  greater  part  of  the  previous  twenty  years,  or 
not  less  than  a  third  of  the  clear  yearly  value.  In  the  case  of  buildings, 
the  lease  may  be  extended  to  fifty  years,  and  by  subsequent  statutes 
to  ninety-nine  years.  In  modern  times  the  crown  lands  have  been 
placed  principally  under  the  control  of  the  Commissioners  of  Woods, 
Forests,  &c.,  under  the  statutes  10  Geo.  IV.  c.  50,  2  &  3  Will.  4,  c.  1, 
and  8  &  9  Vict.  c.  99,  and  leases  must  be  made  as  thereby  directed  (a). 


(•)  Smith  ▼.  Jdkins,  S  M.  &  W.  862; 
GMiiworth  Y.  KnighU,  11  M.  &  W.  337. 

(jt)  Smowdem  y.  Elmsley,  3  Stark.  28. 

(y)  Doe  d.  Bigg*  y.  Terry,  4  Ad.  &  EL 
274;  1  Har.  &  WoL  547 ;  5  NeY.  &  Man. 
556;  />0e  d.  Hobbe  or  Higgs  y.  Coekell,  4 
Ad.  &  EL  478;  6  NeY.  &  Mao.  179. 


(«)  Doe  d.  Lantdell  y.  Oower,  21  Law  J. 
67,  Q.  B. 

(a)  See  84  Geo.  III.  c.  75;  48  Geo.  III. 
c  73 ;  52  Geo.  III.  c.  161,  and  1  &  2  Geo. 
IV.C52;  18r2WilLiy.c.5;  l&2yict 
C.95. 
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^  Sect.  9. 


Where  a  lease  by  the  Commissioners  of  Woods,  Forests,  &c.  provided, 
that  the  commissioners  for  the  time  being  might  determine  the  lease  by 
a  month's  notice  under  their  hands,  a  notice  by  two  of  them  was  held 
sufficient  (6).  By  16  &  16  Vict.  c.  62,  the  Commissioners  of  Woods, 
Forests,  &c.  are  empowered  to  release  breaches  of  covenants  in  leases, 
&c.,  and  by  sect.  3,  may  apportion  rents,  &c.  Leases  of  the  king  or 
queen  regnant,  whether  made  of  lands  held  in  right  of  the  crown,  or 
by  another  title,  ex.  gr.j  or  Duke  of  Lancaster,  cannot  be  avoided  on 
the  ground  of  infancy  (c). 

By  the  common  law  leases  granted  by  the  crown,  when  invested 
with  the  possessions  of  the  Duchy  of  Cornwall,  were  determinable 
by  the  subsequent  birth  of  a  son.  But  now,  by  stat.  1  &  2  Will.  IV. 
c.  6,  following  various  other  statutes  of  the  same  kind,  leases  of  the 
Duchy  of  Cornwall,  made  with  certain  formalities,  are  not  voidable  on 
that  grounds  The  stat.  1  &  2  Vict.  c.  101,  revives  and  continues  this 
act  during  such  time  as  the  duchy  shall  remain  vested  in  her  Majesty. 
Great  care  and  accuracy  are  requisite  in  framing  crown  leases.  A 
misnomer  of  the  lessee  will  avoid  the  lease  (d).  So  the  misrecital  of 
various  matters,  or  the  omission  to  recite  them,  or  a  misdescription, 
will  in  many  cases  vitiate  the  lease  (c).  A  crown  lessee,  holding  over 
after  the  determination  of  the  lease,  is  liable  to  an  information  in  the 
Exchequer  (/). 

Henry  VIIL,  being  seised  of  lands  in  fee  in  right  of  his  crown, 
granted  them  by  letters-patent  in  tail  male  to  W.,  reserving  rent  to 
himself,  his  heirs  and  successors.  After  the  passing  of  the  stats.  22 
Car.  IL  c.  6,  and  22  &  23  Car.  IL  c.  24,  Charles  II.,  by  letters-patent, 
referring  to  and  professing  to  pursue  the  former  statute,  granted  the  rent 
to  trustees  named  in  sect.  2  of  stat.  22  &  23  Car.  II.  c.  24,  their  heirs 
and  assigns,  and  the  trustees  granted  the  rent  to  a  dean  and  chapter, 
and  their  successors,  for  ever.  It  was  held,  in  the  Queen's  Bench,  and 
by  the  Court  of  Exchequer  Chamber  on  error,  that  the  grant  to  the 
trustees  was  not  authorized  by  either  statute,  the  rent  being  reserved 
upon  an  estate  whereof  the  reversion  was  in  the  crown,  and  therefore 
being  within  the  exception  in  sect.  3  of  stat  22  Car.  II.  c.  6.  It  was 
further  held,  in  the  Queen's  Bench,  and  semble,  by  Exchequer  Chamber 
on  error,  that,  on  demurrer  to  an  avowry  for  a  distress  on  tlie  land  by 
the  dean  and  chapter,  stating  the  conveyances  as  above,  but  not  setting 
out  the  recitals  or  the  terms  of  the  grants,  that  it  was  to  be  taken  that 
the  truth  appeared  on  the  face  of  the  grant  of  the  rent  to  the  trustees, 

8  M.  &  R.  133,  233. 

(d)  LegaVs  case,  10  Rep.  112a. 

{e)  Wing  V.  Harrity  Cro.  EUz.  231  ;  Ful- 
ham  V.  Fulham,  March,  206;  2  Bla.  Com. 
348 ;  Aprice  v.  Hayes,  Hardr.  498 ;  Stocks 
dale's  ease,  12  Rep.  86. 

(/)  8  Bla.  Com.  261.  For  further  par- 
ticulars as  to  thfs  subject,  see  1  Piatt  on 
Leases,  part  iii.  chap.  L  sect.  4. 


(b)  Coombes  v.  Button,  5  Mee.  &  W.  469. 

(c)  Case  of  the  Duchy  of  Lancaster,  Dyer, 
209  b;  Plowd.212b;  Bacon  on  Leases,  1 2 ; 
Mcock  V.  Cooke,  5  Bing.  340 ;  4  Inst  209. 
As  to  the  effect  of  omissions  to  recite  exist- 
ing leases  in  those  granted  by  the  Duchy  of 
Lancaster,  see  Alcock  v.  Cooke,  sup.,  and  as 
to  enrolment,  see  Kinnersleyv,  Orpe,  1  Dougl. 
56 ;  Rowe  v.  Brenton,  8  B.  &  C.  737,  756 ; 
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and  therefore  that  the  crown  did  not  appear  to  be  deceived  (as  not 
having  the  power  to  grant  the  rent  in  fee  simple)^  nor  was  the  grant  void 
on  that  account,  but  that  it  operated  not  as  a  grant  in  fee  simple,  but  of 
a  rent  determinable  on  the  failure  of  the  estates  tail;  and,  further,  that 
there  was  thus  no  ground  for  the  objection  that  a  subject  might  have 
a  right  to  distrain  on  the  crown  when  the  reversion  fell  in,  although 
the  avowry  alleged  that  the  trustees  became  seised  in  fee  of  the  rent 
Also,  that  the  grant,  in  effect,  by  severing  the  rent  from  the  reversion, 
converted  it  from  a  rent-service  to  a  rent-seek,  which,  if  paid  for  three 
years  of  the  space  mentioned  in  stat.  4  Geo.  II.  c.  28,  s.  5,  might  be 
distrained  for.  It  was  also  held  by  the  Queen's  Bench,  and  semble, 
by  the  Exchequer  Chamber  on  error,  that  the  grant  of  such  rent-seek 
by  the  trustees  to  a  dean  and  chapter  was  not  void  by  the  Statutes  of 
Mortmain,  the  rent  not  being  perpetual.  It  was  also  decided  by 
the  Exchequer  Chamber,  that  the  avowry  was  bad  on  general  de- 
murrer, for  not  expressly  averring  attornment  by  the  terre-tenant  to 
the  grant  by  the  trustees,  or  that  such  grant  was  made  after  stat.  4 
Ann.  c.  ]  6,  and  that  the  defect  was  not  supplied  by  an  averment  that 
the  rent  had  been  paid,  not  saying  to  whom,  and  not  saying  that  the 
payment  was  made  in  the  life  of  the  grantor ;  nor  by  an  averment, 
following  the  statement  of  the  grant  by  the  trustees,  '^  whereupon  and 
whereby"  the  grantees  became  and  were  seised  of  the  rent,  and  an 
averment  that  the  rent  was  due  and  in  arrear  to  them  {g)  (A). 


Book  I. 

Chaptbi.  ] 

Sect.  9. 


ijs 


Sect.  10.— The  Master  of  the  Rolls, 
By  statutes  17  Geo.  III.  c.  69;  20  Geo.  III.  c.  32;  and  6  &  7  Leases  by  the 
Will.  IV.  c.  49,  the  Master  of  the  Rolls  is  empowered  to  make  leases  R^g"  ° 
of  tenements,  vested  in  him  by  virtue  of  his  office,  under  certain 
restrictions  (i).     The  1  Vict.  c.  46,  s.  2  (repealing  17  Geo.  III.  c.  59), 
vests  the  Rolls'  estates  in  the  queen,  as  part  of  the  possessions  of  the 
crown,  within  the  ordering  and  survey  of  the  Court  of  Exchequer, 
sobjecting  them  to  the  provisoes,  &c.  contained  in  the  10  Geo.  IV.  c.  60, 
and  2  Will.  IV.  c.  I,  and  to  all  such  other  provisions,  &c.  as  the  other 
possessions  of  the  crown  widiin  the  ordering  of  the  Exchequer  are 
subject  to. 


Sbct.  II. — JEcclesiastical  Persons. 

By  the  common  law,  all  ecclesiastical  corporations  aggregate  pos-  Power  of  Ec- 
clesiastical 


{g)  Vigtra  ▼.  Dean  rf  SL  Paul,  14  Q.  B. 
Ba>.91L 

(h)  As  to  property  of  the  crown  beinar 
affected  by  lands  dauset  in  canal  acts,  and 
as  to  adverse  posMsnon  agfainst  tbe  crown, 


see  Doe  d.  The  Queen  ▼.  The  Archbishop  of 
York,  14  Q.  B.  Rep.  81. 

(t)  See  WiUon  v.  Sewell,  4  Burr.  1975 ;  1 
W.  Black.  617. 
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Book  X. 

Chapter  I. 

Sect.  II. 

^     Persons  to 

f.  /liase  by  Com- 
ml^n  Law. 


atutes. 

\  Hen.  VIII. 


1  Eliz.  c.  19. 


sessed  the  power  of  making  any  leases  they  thought  fit^  without  the 
conGrmation  of  any  person  (J) ;  and  a  similar  power  was  possessed  by 
eleemosynary  corporations,  as  masters  and  fellows  of  colleges,  masters 
of  hospitals,  and  their  brethren  (A).  But  ecclesiastical  corporations. 
sole^  as  bishops,  deans,  archdeacons,  prebendaries,  precentors,  chan- 
cellors, parsons  and  vicars,  and  others,  could  make  laws  binding  on 
their  successors,  of  lands  and  tenements  whereof  they  were  seised  m 
their  corporate  right,  only  with  the  consent,  and  in  some  cases  with 
the  confirmation,  of  such  persons  as  the  law  required  (/). 

By  the  enabling  statute,  32  Hen.  VIII.  c.  28,  bishop?  and  the  rest 
of  the  said  spiritual  persons  (except  parsons  and  vicars)  may  make 
leases  of  their  spiritual  livings  for  three  lives  or  twenty-one  years  only, 
without    confirmation,    provided   they  comply   with   the  conditions 
imposed  by  that  statute.    Those  conditions  are : — 1st.  That  the  leases 
must  be  by  indenture,  and  not  by  deed-poll  or  by  parol.    2ndly.  That 
if  there  be  an  old  lease  in  being,  it  must  be  expired,  surrendered  or 
ended  within  one  year  next  after  making  the  new  lease.     3rdiy.  The 
lease  must  be  made  to  begin  from  the  making  thereof,  and  must  not 
be  of  any  reversion  of  lands.     4thly.  It  must  be  of  lands  and  tene- 
ments that  have  been  most  commonly  let  for  twenty  years  next  before 
the  making  of  such  lease.    6thly.  It  must  be  of  lands,  &c.  manurable 
or  corporeal,  which  are  necessary  to  be  let,  and  whereout  a  rent  may 
issue.     The  statute  therefore  does  not  apply  to  things  which  lie  in 
grant,  as  advowsons,  fairs  and  the  like  (m).     6thly.  The  lease  must  not 
be  made  without  impeachment  of  waste,     7thly.  It  must  not  be  made 
for  more  than  twenty-one  years  or  three  lives  from  the  day  of  the 
making.     And,  9thly.  There  must  be  reserved  yearly  upon  such  lease 
the  rent  accustomably  paid   within  twenty  years  next  before  such 
lease.    The  4th  section  of  this  act  provides,  that  it  shall  not  extend  to 
enable  any  parson  or  vicar  to  lease  or  grant  his  church  lands,  tithes, 
&c.,  otherwise  than  he  might  have  done  before  the  act    A  prebendary 
is  within  this  statute  (n),  as  also  a  chancellor  of  a  cathedral  church  (o); 
so  are  all  ecclesiastical  corporations  sole,  such  as  bishops,  &c.  but  not 
corporations  aggregate,  such  as  deans  and  chapters,  &c.  (p)     Next 
follows  in  order  of  time  the  disabling  or  restraining  statute,  1  Eliz, 
c.  19,  applicable  to  archbishops  and  bishops  only,  and  made  entirely 
for  the  benefit  of  the  successor.     This  statute,  s.  5,  enacts,  that  all 
grants  by  archbishops  and  bishops,  including  even  those  confirmed  by 
the  dean  and  chapter,  which  were  good  at  common  law,  other  than 


i2 


(j)  Co.  Litt  44  a. 

\k)  Ibid. 

(/)  Ibid.;  Shep.  Toucb.  281;  Co.  Litt 
67  a.  As  to  tbe  proper  parties  to  coniirmi 
see  post,  20. 

(m)  By  the  5  Geo.  III.  c.  17f  this  con- 


dition is  dispensed  with. 

(n)  Acton  v.  Pritcker,  4  Leon.  51 ;  Wat- 
kifuon  V.  Mann,  Cro.  Eliz.  SSO. 

(o)  Bisco  y.Holte,  Lev.  112;  Sid.  158; 
Ensden  v.  Dennis,  Palm.  105. 

{p)  10  Rep.  60a. 
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.♦^-i 


14EIiz.c.  14;, 
39  Eliz.  c.  5, 

8.2. 


for  the  term  of  twenty-one  years,  or  three  lives  from  the  making,      Book  I. 

without  reserving  the  usual  rent,  shall  be  void.     Concurrent  leases,  if      sect.^'i. 

oonfinned  by  the  dean  and  chapter,  are  held  to  be  within  the  excep- 

tion  of  this  statute,  and  therefore  valid,  provided  they  do  not  exceed 

(together  with  the  lease  in  being)  the  term  permitted  by  the  act     By 

a  saving  clause,  the  statute  does  not  extend  to  any  grants  made  by  any 

bishop  to  the  crown ;  the  stat.  1  Jac.  I.  c.  3  (o),  however,  extends  the  i  Jac.  I.  c.  8. 

prohibition  to  grants  and  leases  made  to  the  king,  as  well  as  any  of 

his  subjects.    Next  comes  the  stat  13  Eliz.  c.  10  (p),  which  extends  13  Eliz.  c.  lo^ 

the  restrictions  of  the  stat.  1  Eliz.  c.  19,  to  all  spiritual  corporations, 

whether  sole  or  aggregate  (9),  and  also  to  all  eleemosynary  corpora^ 

ticDs.    This  statute,  s.  3,  enacts,  that  all  leases,  gifts,  &c.  by  any 

master  or  fellows  of  any  college,  dean  and  chapter  of  any  cathedral  or 

collegiate  church,  master  or  guardian  of  any  hospital,  [or  other  house 

for  the  snatentation  or  relief  of  the  poor,  14  Eliz.  c.  14,  and  39  Eliz. 

c  5,  s.  2,]  parson,  vicar,  &c.  of  any  houses,  'lands,  tithes,  kc.  [other 

than  houses  in  any  city,  borough,  town-corporate  or  market-town,  or 

the  suburbs  thereof,  not  being  tlie  capital  or  dwelling-house  used  for 

the  habitation  of  the  persons  aforesaid,  and  other  than  the  grounds, 

not  exceeding  ten  acres,  to  such  house  appertaining,  14  Eliz.  c.  11,  UEiiz.  c.  11,   /^i 

s.  17],  being  any  parcel  of  the  possessions  of  such  college,  cathedral 

church,  &c,  other  than  for  twenty-one  years  or  three  lives,  whereupon 

the  accustomed  rent  or  more  shall  be  reserved  yearly,  shall  be  utterly 

void.     By  the  18  Eliz.  c.  11,  s.  2(q),  if  there  be  any  former  lease  18  Eiiz.c.  11, 

which  is  not  to  expire.  Sec.  within  three  years  after  the  making  of  the  ^' 

new  lease,  such  new  lease  shall  be  void.    The  13  Eliz.  c.  10,  s.  4,  also 

enacts  (9),  that  the  act  shall  not  be  construed  to  make  good  any  lease 

or  grant  by  such  college  or  collegiate  church  in  the  Universities  of 

Oxford  or  Cambridge,  or  elsewhere,  for  more  years  than  are  limited 

by  the  private  statutes  of  such  college.    As  parsons  and  vicars  are  not 

enabled,  by  the  32  Hen.  VIII.  c.  28,  to  make  leases,  so  they  are  not 

enabled  to  make  them  by  the  13  Eliz.  c.  10,  but  merely  prohibited 

by  that  statute  from  making  them  for  more  than  twenty-one  years  or 

three  lives :  so  that  if  they  make  a  lease  within  this  statute,  confirmation 


11^ 


14  Eliz.  c. 

8.17. 


.2. 


(«)  The  sutute  1  Eliz.  c.  19,  leaving 
Infhops  their  fonner  power  of  granting  to 
the  queen,  her  beirt  and  saocetsors,  was  to 
little  effSect,  for  many  estates  were  granted 
to  die  queen  purposely  that  she  should 
grant  them  over  to  others ;  to  prevent  this 
fraud,  the  sutute  1  Jac  I.  c  8,  was  passed. 
11  Rep.  71 :  Gibs.  Codex,  679. 

(p)  The  statutes  of  32  Hen.  VIII.  c.  28, 
sod  13  Eliz.  c.  10,  are  in  pari  materia,  and 
aust  be  taken  together.  Dee  d.  Tennywn 
▼.  Yuboromgh  {Lord),  1  Biag.  24;  7  Moore, 
258. 

(f )  2  Black.  Com.  320.    The  5th  and  6th 


sects. of  tlie  18  Eliz.  ell, empower  St.  John's 
College,  Oxford,  to  let  the  manor  of  Fifield, 
Oxfordshire,  to  the  kindred  of  their  founder, 
Sir  Thos.  White,  for  ninety-nine  years;  and 
see  2  Black.  Com.  322.  The  stat  18  Eliz. 
c.  6,  s.  1,  also  imposes  particular  restric- 
tions on  leases  made  by  the  Universities  of 
Cambridge  and  Oxford,  and  by  the  Colleges 
of  Winchester  and  Eton.  The  22  Car.  II. 
c.  11,  s.  61,  enables  the  dean  and  chapter  of 
8t.  Paul's  to  make  a  lease  of  Newgate 
Market  to  the  city  of  London  from  forty 
years  to  forty-eight  years  for  ever. 


III.  c.  41. 
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Book  I.      is  still  necessary  to  its  validity  (r).     All  other  ecclesiastical  sole  cor- 

»     Chapter.  I  ' 

V      ^ECT.  11.      porations  are  enabled^  by  the  32  Hen.  VIII.  c.  28,  to  make  leases, 
/-v  ;"*  provided  they  conform  to  the  provisions  of  that  statute ;  and  the  effect 

'^_pi  of  the  13  Eliz.  c.  10,  is  merely  to  restrain  them  from  making  the 

^^  leases  thereby  prohibited. 

The  statutes  of  Elizabeth  are,  however,  in  some  respects  altered  by 
^9  &  40  Geo.     the  statute  39  &  40  Geo.  III.  c.  41,  which  enacts,  sect.  1,  that  where 
any  part  of  the  possessions  of  any  archbishop,  bishop,  master  and 
fellows,  dean  or  chapter,  master  or  guardian  of  any  hospital,  or  any 
other  person  or  persons,  or  body  or  bodies  politic  or  corporate,  having 
any  ecclesiastical  living,  shall  be  demised  by  several  leases  which  was 
formerly  demised  by  one ;  or  where  a  part  shall  be  demised  for  less 
than  the  ancient  rent,  and  the  residue  shall  be  retained  in  the  pos- 
session of  the  lessor ;  the  several  rents  reserved  on  the  separate  de- 
mises of  the  specific  parts  shall  be  taken  to  be  the  ancient  rents  within 
the  meaning  of  the  statutes  32  Hen.  VIII.  c.  28,  1  Eliz.  c.  19,  13 
Eliz.  c.  10,  and  14  Eliz.  c.  11.     Sect.  2  provides,  that  no  demise  made 
before  passing  the  act  shall  be  valid,  unless  the  several  rents  reserved 
upon  the  separate  demises  shall  be  equal  to  the  whole  amount  of  the 
ancient  rent  or  rents.     Sect.  3  provides,  that  whei-e  the  whole  of  such 
demises  shall  in  future  be  demised  in  parts,  the  aggregate  rents  re- 
served shall  not  be  less  than  the  accustomed  old  rent,  and  so  in  pro- 
portion where  a  part  shall  be  retained  in  possession  of  the  lessor. 
Sect.  4  provides,  that  no  greater  proportion  of  the  accustomed  rent 
shall  be  reserved  by  any  separate  lease  than  the  part  of  the  premises 
demised  will  bear.     Sect.  5  provides,  that  where  any  specific  thing 
shall  have  been  reserved  by  the  lessor,  it  may  be  charged  on  a  com- 
petent part  of  the  premises ;  and  in  case  such  provision  shall  have 
been  made  for  payment  of  any  sum  of  money,  stipend,  &c.,  it  shall  be 
deemed  lawful  if  the  lands,  &c.  charged  be  of  greater  annual  value, 
exclusive  of  the  rent  reserved.     Sect.  6  provides,  that  no  lease  shall 
be  confirmed  whereon  no  annual  rent  is  reserved  to  the  lessors,  &c. 
Sect.  7  provides,  that  the  act  shall  not  authorize  the  reservation  of  any 
rent  on  any  such  lease,  made  by  any  master,  &c.  of  any  college,  in  any 
other  manner  than  is  required  by  the  18  Eliz.  c.  6.     Sects.  8  and  9 
provide,  that  where  payments  have  been  reserved  to  vicars,  curates, 
schoolmasters  and  other  persons  than  the  lessor,  provision  shall  be 
made  in  the  leases  for  the  future  payment  thereof  out  of  premises  of 
three-times  the  annual  value,  exclusive  of  the  rent,  except  such  pay- 
ment depends  only  on  the  will  of  the  person  granting  or  renewing  the 
lease.     Sect.  10  provides,  that  persons  holding  such  leases  in  trust,  or 
granting  under-leases  of  specific  parts  under  covenants  of  renewal, 
may  surrender  them,  in  order  that  separate  leases  may  be  granted  by 
the  original  lessors  to  the  cestui  que  trusts  and  under-lessees,  on  rea- 

(r)  Bac^Abr.  tit  Lease,  (I.  G). 
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sonable  terms,  subject  to  the  accustomed  rent,  &c. ;  and  eyery  such      Book  I. 
surrender,  and  the  new  leases  granted  thereupon,  shall  be  good  in      sec t.Yi.    *^ 
law  and  equity,  notwithstanding  such  under-lessees  and  cestui  que 
tnists  may  be  infants,  issue  unborn,  &c.,  or  other  persons  incapa- 
citated to  act  for  themselves ;  provided  such  new  leases  be  for  their 
benefit,  and  such  be  expressly  declared  in  the  body  of  each  lease. 
The  statute  6  &  7  Will.  IV.  c.  20 (r),  (explained  by  c.  64,)  sect  1,  6&7Will.lV.^ 
moreover  enacts,  that  ecclesiastical  persons  may  not  grant  any  new  ^'  ^'  ^^ 
lease  by  way  of  renewal  of  any  lease  for  two  or  more  lives,  until  one 
or  more  of  the  persons  for  whose  lives  the  lease  had  been  made  is  dead, 
and  then  only  for  the  surviving  lives  or  life,  and  for  such  new  life  or 
lives  as  together  with  the  life  or  lives  of  the  survivor  or  survivors  shall 
make  up  the  number  of  lives  not  exceeding  three  in  the  whole;  and 
that  where  the  old  lease  has  been  granted  for  forty  years,  no  new  lease 
shall  be  granted  until  fourteen  years  of  the  term  have  expired ;  where 
it  has  been  for  thirty  years,  not  until  ten  years  have  expired ;  and 
where  it  has  been  for  twenty-one  years,  no  new  lease  shall  be  granted 
by  way  of  renewal,  or  in  the  case  of  archbishops  or  bishops,  concur- 
rently  therewith,  until  seven  years  have  expired ;  and  that  where  a 
lease  has  been  granted  for  years,  no  new  lease  shall  be  granted  by 
way  of  renewal  for  life  or  lives.     Sect.  4  excepts  from  the  above 
enactment  cases  where  it  has  been  usual  to  renew  leases  at  shorter 
periods,  on  certain  provisions  being  complied  with.     Sect  6  directs 
that  this  enactment  is  not  to  prevent  new  leases  being  granted  for  the 
purpose  of  effectuating  the  exchange  of  any  lives  in  being,  certain 
provisions  being  complied  with.    Sect  6  directs  that  the  enactment 
is  not  to  extend  to  leases  authorized  by  special  acts  of  parliament ; 
and  sect  9  enacts,  that  leases  granted  contrary  to  that  act  are  to  be 
void. 

Previously  to  mentioning  the  recent  statutes  of  6  &  6  Vict.  («),  it  General  Con- 
will  be  as  well  to  state  the  law  as  it  stood  on  the  above  enactments,  tie'lbove^'''"' 
From  these  it  may  be  collected,  that  all  colleges,  cathedrals,  and  other  Enactments, 
ecclesiastical  or  eleemosynary  corporations,  and  all  parsons  and  vicars,  ^  EcclMiaa- 
were  restrained  from  makine  any  leases  of  their  lands  unless  under  tical  Pereons  to 
the  following  regulations: — 1.  They  were  not  to  exceed  twenty-one 
years,  or  three  lives,  from  the  making.     2.  The  accustomed  rent,  or 
more,  was  to  be  yearly  reserved  thereon  (0;  respecting  which,  the 
first  sections  of  the  39  &  40  Geo.  III.  are  particularly  explanatory. 
3.  Houses  in  corporations  or  market-towns  might  be  let  for  forty  years ; 
provided  they  were  not  the  mansion-houses  of  the  lessors,  nor  had 
above  ten  acres  of  ground  belonging  to  them ;  and  provided  the  lessee 
were  bound  to  keep  them  in  repair  (u).    4.  Where  there  was  an  old 

(r)  This  and  other  recent  statutes  have  («)  See  post,  22. 

^thepreKot  imposed  restrictions  on  leases  (/)  See  post.  Book  II.,  Chap.  I.,  Sect  2, 

by  ecclesiastical  persons  with  a  view  to  a  (e). 
<vthcr  change  in  this  branch  of  the  law.  («)  CroM  ▼.  Taylor,  Hob.  269. 
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lease  in  being,  no  concurrent  lease  could  be  made,  unless  where  the 
old  one  would  expire  within  three  years  (x).  5.  Leases  might  not  be 
renewed  before  their  expiration,  unless  according  to  the  provisions  of 
39  &  40  Geo.  III.  c.  41,  s.  10,  and  6  &  7  Will.  IV.  c.  20,  and  c  64. 
6.  No  lease  could  be  made  without  impeachment  of  waste.  7.  All 
bonds  and  covenants  tending  to  frustrate  the  provisions  of  the  statutes 
13  and  18  Eliz.  were  void  (y)  (2?). 

It  was  held  that,^in  order  to  render  a  lease  valid  under  stat.  13  Eliz. 
c.  10,  s.  3,  it  must  be  made  of  land  which  had  been  previously  let, 
which  was  capable  of  producing  profit,  or  on  which  some  rent  had 
been  before  reserved ;  therefore  a  lease  by  a  vicar  for  three  lives  of 
uninclosed  waste  land,  not  proved  to  have  been  let  before,  was  held 
not  to  be  binding  on  his  successor,  although  the  lessee  covenanted 
therein  to  inclose  the  land,  and  pay  a  rack  rent  for  it  (a) ;  but  a  lease 
by  a  rector  of  his  glebe  lands  and  other  rectorial  property,  made 
between  the  years  1803  and  1816,  while  the  statute  13  Eliz.  c.  20, 
continued  repealed,  was  held  to  be  valid  (b).  A  lease  for  twenty-one 
years,  made  within  three  years  of  the  expiration  of  a  former  existing 


(or)  2  Black.  Com.  82a 

(y)  Ibid. 

(2)  In  leases  made  by  parsons,  Tican  and 
others,  having  benefices  with  cure  of  souls, 
these  things  (previous  to  the  statutes  6  &  6 
Vict.  c.  27  and  c.  108)  were  to  be  observed:— 
1.  That  parsons  and  vicars  were  expressly 
excepted  out  of  32  Hen.  VIII.  c.  28,  so 
they  were  not,  as  other  sole  corporations, 
enabled  by  that  statute  to  make  any  leases 
to  bind  their  successors  without  the  con- 
firmation of  the  patron  and  ordinary,  but 
remained  as  they  did  at  common  law,  for 
anything  in  that  statute.  2..  That  an  an- 
nual rent  must  be  reserved  to  the  lessor  or 
lessors,  otherwise  the  lease  could  not  be 
confirmed.  3.  That  they  were  not  re- 
strained by  13  Eliz.  c.  10,  from  making 
leases  for  twenty- one  years  or  three  lives ; 
but  then  such  leases  must  not  only  be  con- 
firmed by  the  patron  and  ordinary,  but  must 
also  be  made  in  conformity  with  the  rules 
or  qualities  before  mentioned,  otherwise 
they  would  not  bind  the  successor.  4.  They, 
as  well  as  others,  were  restrained  by  18  Eliz. 
c.  10,  fi-om  making  leases  for  any  longer 
time,  notwithstanding  any  confirmation,  or 
conformity  to  those  rules  or  qualities.  Bac. 
Abr.  tit  Ltase9,{F). 

The  leases  of  beneficed  cler^men  were 
fortber  restrained,  in  case  of  their  non-resi- 
dence, by  stats.  13  Eliz.  c  20, 14  Eliz.  c  1 1, 
18  Eliz.  c.  11,  and  43  Eliz.  c  9 ;  and  see 
Bac.  Abr.  tit  Letuet,  (F).  But  by  67  Geo. 
III.  c.  99,  which  repeals  the  48  Geo.  III. 
e.  84,  s.  10,  (by  which  the  13  Eliz.  c.  20,  is 
repealed,  together  with  every  explanation, 
&c.  thereof  made  by  the  14  Eliz.  c  11,  18 
Eliz.  c.  11,  and  43  Eliz.  c.  9),  the  penalties 
for  non-residence  are  altered  altogether. 

As  far  aa  the  1  &  2  Vict  c.  106,  (repeal- 


ing the  67  Geo.  III.  c.  99,)  resoects  the 
present  subject,  it  may  be  observeo,  that  by 
s.  59  **  any  agreement  made  for  the  letting 
of  the  house  of  residence,  or  the  buildiogi, 
gardens,  orchards  or  appurtenances  neces- 
sary for  the  convenient  occupation  of  the 
same,  belonging  to  any  benefice,  to  which 
house  of  residence  any  spiritual  person  miy 
be  required,  by  order  of  the  bishop,  to  pro- 
ceed and  to  reside  therein,  or  which  may 
be  assigned  or  appointed  as  a  residence  to 
an^  curate  by  the  bishop,  shall  be  made  in 
wnting,  and  shaU  contain  a  condition  for 
avoiding  the  same  upon  a  copy  of  such 
order,  assignment  or  appointment,  being 
served  upon  the  occupier  thereof,  or  left  at 
the  house,  and  otherwise  shall  be  nnll  and 
hold :"  "  and  any  person  continuing  to 
void  any  such  house  of  residence,  or  any 
such  building,  &c.,  after  the  day  on  which 
such  spiritual  person  shall  be  directed  by 
such  order  to  reside  in  such  house  of  resi- 
dence, or  which  shall  be  specified  in  any 
such  order,  assignment  or  appointment,  and 
after  such  copy  shall  be  so  served  or  left  as 
aforesaid,  shall  forfeit  the  sum  or  forty  shil- 
lings for  every  day  he  shall,  without  the 
permission  of  the  bishop  in  writing,  under 
his  hand  for  that  purpose  obtained,  wil- 
fully continue  to  hold  any  such  house,  &c, 
together  with  the  expense  of  serving  or 
leaving  such  order,  assignment  or  appoint- 
ment." 

(a)  Goodtitle  d.  Clarges  v.  Fumuem,  2 
Dougl.  565  ;  Doe  d.  Tennyson  ▼.  Yarbcrougk 
{Lord\  1  Bing.  24;  7  Moore,  258;  &  P. 
Hereford  (Bu)un))  v.  Scorify  Cro.  Eliz.  874 ; 
post,  Chap.  III.,  Sect  11. 

(6)  Doe  d.  Catet  v.  SmtrvilU,  9  DowL  & 
RyL  100. 
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lease,  by  a  vicar,  of  premises  belonging  to  the  vicarage,  situate  in      Book  I. 
London,  not  used  as  the  habitation  of  the  vicar,  was  held  to  be  a  valid    ^siic"ii^ 

lease,  not  being  void  under  any  of  the  restraining  statutes  of  Eliza-  

beth(c);  namely,  the  13  Eliz.  c.  10,  the  14  Eliz.  c.  11,  and  the  18  Eliz. 
c  11.  The  statutes  5  &  6  Vict  c.  27  and  c.  108,  are  not  confined  to 
leases  of  land  which  has  been  previously  let ;  and  under  those  statutes, 
therefore,  all  land,  &c.  belonging  to  the  ecclesiastical  benefices  and 
corporations  named  may  be  let,  with,  however,  some  small  exceptions 
as  to  the  houses  of  residence,  some  land  and  the  gardens,  &a  &;c. 
adjoining,  and  necessary  and  convenient  to  the  occupation  (li).  In 
some  cases  leases  made  contrary  to  these  statutes  are  good  against  the 
lessors  during  their  incumbency  («),  and  in  other  leases  made  by  parsons 
and  vicars  are  rendered  void  by  non-residence  (/).  But  no  such  lease 
shall  be  impeached  or  avoided  for  simony  in  the  lessor,  to  which  the 
lessee  is  not  privy  (^).  In  order,  however,  to  make  the  leases  of 
Ushops  and  others  of  the  clergy  binding  upon  the  successors,  it  is 
necessary  that  the  lessor  should  have  been  regularly  inducted  (A) ;  but 
it  seems  to  be  sufficient  if  the  lessor  be  parson  de  facto.  But  where 
the  church  is  full,  and  another  parson  is  instituted  and  inducted,  and 
makes  a  lease,  such  lease  is  void  (t).  The  non-age  of  the  lessor  at  the 
time  of  making  the  lease  is  no  ground  of  avoiding  a  lease  (A)  properly 
confirmed.  By  the  Land  Tax  Redemption  Act,  42  Geo.  III.  c.  116, 
88.  69,  83,  88,  the  land  tax,  when  redeemed  by  any  bishop,  shall  be 
considered  as  yearly  rent,  and  shall  be  reserved  in  all  demises.  A 
lease  in  which  such  land  tax  is  not  expressly  reserved  as  rent  is  void- 
able by  the  successor  (/)•  Where  lands  are  already  in  mortmain, 
being  vested  in  an  ecclesiastical  corporation,  a  lease  of  such  lands  to 
charitable  uses  is  not  within  the  statute  of  9  Oeo.  II.  c.  36  (m). 

In  some  cases  the  confirmation  of  the  patron  was  necessary,  and  Confirmation, 
in  some  not  Where  sole  corporations  who  had  not  the  absolute  fee  "^^  "**'"" 
and  inheritance  in  them,  as  prebends,  parsons  and  vicars,  made  any 
leases,  in  order  to  bind  their  successors,  the  patron  must  have  con- 
firmed the  same;  but  sole  corporations  who  had  the  whole  estate  and 
right  in  them,  as  bishops,  abbots,  &c.,  or  corporations  aggr^ate,  who 
had  the  whole  fee  and  inheritance  in  them,  as  dean  and  chapter, 

(c)  VwUm  ▼.  Blomberg,  8  Bing.  N.  C.  BUhop  qf  Otsory's  eate.  Palm.  22 ;  S,C.  nom. 

311 ;  3  Scott,  681  ;  2  Hodges,  265 ;  7  Sim.  (TBrim  v.  JTnwon,  Crow  Jae.  M2 ;  2  RolL 

546.  101. 

(<0  See  ante.  Chap.  I.,  Sect  II.    As  to  (i)  Tear  Book,  9<Hen.  VI.  34  a ;  I  Roll, 

iettcs  of  tithes,  tee  post.  Sect.  3.  Abr.  477, 1.  3. 

(e)  See  Bac  Abr.  tit  Leaa€$,  (H).  (k)  Bro.  Abr.  tit  Jge,  pL  80 ;  Bac.  Abr. 

(/)  Ibid.  (F).  tit  Leasei,  (F). 

(g)  1  Win.  &  M.  c.  16,  s.  2.  (/)  Doe  d.  Murray  v.  BHdgUy  1  B.  &  A. 

(A)  BrouAbr.  tit  £«a«e«,  pl.68;  Bac.  Abr.  847.    As  to  the  sale  of  land  for  the  re- 
tit  Leases,  (F) ;  Hare  v.  BUkUy,  Plowd.  528.  dempUoa  of  the  land-tax,  see   Vomer  ▼. 
And  see  CeUard  v.  Winder,  Cro.  Eliz.  775  ;  Potchett,  8  B.  &  Ad.  921. 
•SL  a  Moore,  606 ;  1  Roll.  Abr.  476, 1.  45 ;  (m)  Walker  v.  Sieiardaonj  2  Mee.  &  W. 
Dr.  JBmrteoes  com.  Comb.  202.    See  also  882  ;  Miir.  &  Hurl.  261. 
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masters,  fellows  and  scholars  of  any  college,  hospital,  &c.  might  make 
leases  to  bind  their  successors  without  any  confirmation  of  the  patron 
■  or  founder,  though  the  bishop,  abbot,  dean,  master,  &c.  were  present- 
able :  and  the  reason  of  this  diversity  appears  in  the  nature  of  the 
right  with  which  each  is  invested  (»). 

The  parties  to  confirm  the  leases  of  archbishops  and  bishops  are 
their  deans  and  chapters  (o) ;  and  leases  by  a  bishop,  wlio  has  two 
chapters,  must  be  confirmed  by  both  {p).  The  dean  must  join  with 
the  chapter,  and  the  confirmation  of  the  sub-dean  will  not  be  suffi- 
cient (y).  The  confirmation  of  a  dean  in  commendam  will  not  be 
sufficient;  but  if  the  dean  be  elected  bishop  of  another  diocese,  and 
before  consecration  obtain  a  dispensation  to  hold  his  deanery  in  com- 
mendam, his  confirmation  is  good  (r).  If  a  bishop  have  no  dean  and 
chapter,  the  parties  to  confirm  his  lease  are  the  clergy  of  his  diocese; 
and  this  seems  to  be  the  proper  course  when  there  is  merely  a  dean 
by  recipere  in  commendam  («).  Leases  by  prebetidaries  and  arch- 
deacons, &c.  must  be  confirmed  by  the  bishop  as  well  as  by  the  dean 
and  chapter  (jt).  The  parties  to  confirm  the  leases  of  a  parson  or  vicar 
are  the  patron  and  ordinary,  and  the  confirmation  of  the  dean  and 
chapter  is  not  necessary  {u) ;  but  if  the  bishop  be  patron  of  the  church 
in  right  of  his  bishopric,  and  also  ordinary,  the  leases  of  the  parson 
must  be  confirmed  also  by  the  dean  and  chapter.  Where  a  bishop, 
being  both  patron  and  ordinary,  collates  a  clerk,  who  makes  a  lease 
which  is  confirmed  by  the  bishop,  but  not  by  the  dean  and  chapter, 
and  then  dies,  and  after  his  death  the  bishop  collates  another  clerk, 
the  new  incumbent  cannot  avoid  the  lease  of  his  predecessor  (v) ;  but 
after  the  death  of  the  bishop,  although  not  upon  his  translation  or 
resignation,  the  new  bishop  or  his  incumbent  may  avoid  the  lease.  A 
perpetual  curate,  whose  curacy  has  been  augmented  by  a  grant  of 
lands  under  the  Queen  Anne's  Bounty  Acts,  could  not  make  a  lease 
without  the  consent  of  the  ordinary  (a?). 

If  a  parsonage  or  vicarage  were  a  donative,  then  the  confirmation 
of  the  patron  alone  was  sufficient  to  all  leases,  &c.  made  by  the  parson 
or  vicar,  and  would  bind  the  successor  without  the  confirmation  of 
any  others  (y).  Yet  if  there  were  a  lord-paramount  as  well  as  an 
immediate  patron,  confirmation  of  the  immediate  patron,  without  the 
other's  confirmation,  was  not  good ;  as  if  a  parson  were  patron  of  the 
vicarage  of  the  same  church,  and  the  vicar  made  a  lease  confirmed  by 


(n)  Bac.  Abr.  tit  Leases,  (G.  2) ;  Cottins 
▼.  Knox,  11  Jr.  Law  Rep.  492. 

(o)  SaUsbury's  (Bishop  qf)  ease,  10  Rep. 
60. 

(p)  Co.  Litt.  301  a;  Jnon.,  Dyer,  58b, 
pi.  7. 

(q)  Bac.  Abr.  tit  Leases,  (G.  2). 

(r)  . 
460. 


Evans  v.  Jscough,  Latch.  2S8 ;  Palm. 


(*)  The  Proxies'  case,  Dav.  1 ;  1  Roll.  Abr. 


447, 1.  S3;  Bac.  Abr.  tit  Leases,  (G.  2). 

(t)  Anon,,  Dyer,  61  b,  pi.  SO  ;  Champion's 
ease.  Dyer,  106,  pi.  21 ;  Jnon,,  Dyer,  240  b, 
pi.  46. 

(«)  Co.  Litt  800  b. 

(v)  Anon.,  Dyer,  356  b,  pi.  42 ;  Lancaster 
▼.  Lwas,  I  Leon.  255. 

(x)  Doe  d.  Richardson  ▼.  Thomas,  1  Per. 
&  Dav.  578 ;  9  Ad.  &  £1.  556. 

(y)  Bac.  Abr.  tit  Leases,  (G.  2). 
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the  parson  and  ordinary,  it  was  not  good  without  the  confirmation  of     Book  I. 
the  patron  of  the  rectory  also;  because  both  have  an  interest  in  the      SBc"n/ 


possessions  of  the  vicarage  {z).  So  where  the  perpetual  curate  of  a 
curacy  augmented  by  the  governors  of  Queen  Anne's  Bounty,  with 
the  confirmation  of  the  ordinary  and  immediate  patron,  granted  a  lease 
for  years  of  unopened  mines,  which  had  not  before  been  leased,  but 
the  patron  of  the  advowson  was  no  party :  it  was  held,  that  the  lease 
was  void  at  common  law  for  want  of  such  confirmation  by  such  patron 
paramount;  and  that  it  was  not  set  up  by  acceptance  of  rent  by  the 
lessor's  successor  in  the  curacy ;  the  only  eifect  of  such  acceptance 
being  to  create  a  tenancy  from  year  to  year  (a). 

As  to  the  estate  which  they  who  make  such  confirmation  ought  to  WhatEstete 
have,  to  make  the  lease  efiectually  binding  upon  the  successors,  this  ^Sa%v^' 
regards  chiefly  the  patron,  whose  advowson  or  right  of  patronage  ^*^ 
being  a  temporal  inheritance,  and  considered  as  such,  is  to  be  governed 
by  the  same  rules  as  other  temporal  inheritances  are ;  his  confirmation, 
therefore,  being  in  nature  of  a  charge  upon  the  advowson,  was  to  be 
directed  by  the  estate  which  he  had  in  the  advowson,  and  could  con- 
tinue no  longer  than  that  endured  (&).     If,  therefore,  the  patron  had 
a  conditional  estate  in  the  advowson,  and  he  confirmed  a  lease  of  the 
parson's,  and  afterwards  the  condition  were  broken,  this  defeated  also 
his  confirmation,  so  that  the  succeeding  incumbent  would  not  be  bound 
by  it;  for  his  confirmation,  which  was  in  virtue  of  and  out  of  his 
estate  in  the  advowson,  could  not  be  more  lasting  than  the  estate  itself 
was(c). 

A  patron  might  confirm  explicitly  by  his  deed  or  writing,  or  by  con-  How  Con- 
sequence of  law :  for  if  a  parson  made  a  lease  for  years  to  the  patron,  ^^^^^^^ 
who  granted  or  assigned  it  over  to  another,  this  amounted  to  a  con-  made, 
firmation  in  law  by  the  patron ;  because  a  confirmation  being  nothing 
but  an  assent  under  the  hand  and  seal  of  the  party  confirming,  such 
assent  in  this  case  sufficiently  appeared  by  his  assigning  over  the  lease 
to  another  (^f);  so  if  the  patron  and  ordinary  confirm  the  estate  of  the 
lessee  for  part  of  his  term,  the  lease  was  well  confirmed  for  the  whole ; 
for  the  estate  of  the  lessee  is  entire,  and  cannot  be  divided  (e). 

As  to  the  time  of  confirmation — generally  speaking  it  was  not  Time  when 
material  whether  it  were  before  or  after  the  making  of  the  lease,  which  gi^Jli  **" 
was  to  be  confirmed,  so  that  it  were  made  in  the  lifetime  of  the  parties  ™^^ 
nrho  made  the  lease;  for  the  confirmation  was  but  an  assent  or  agree- 
ment by  deed  to  the  making  of  such  lease  or  grant,  and  not  a  con- 

(t)  Ca  Lift.  300  b;  1  Roll.  Abr.  480,  480;  1  Roll.  Abr.  481 ;  R.  Dyer,  278. 

]^  2 :  Bac  Abr.  tit.  Leateg,  (E.) ;  Cool  Dig.  {d  )  By  the  Statute  of  Frauds,  29  Csr.  II. 

tit  EtiaitM  hy  Grant,  (G.  5).  c.  3,  all  such  aMignmenta  must  be  in  writing. 

(a)  JDee  d.  BrammaU  ▼.  CoUknge,  7  C.  B.  Neweame't  can,  cited  1  Roll.  Rep.  171. 

MS.  {e)  Bej^ore  ▼.  Ford,  Cro.  Eliz.  447,  472; 

"^  Bac.  Abr.  tit  Ltatet,  (6. 3).  FUm  WiUiam'i  ewe,  Dyer,  52  b. 


Ibid.;  Co.  litt.  800  b;  1  Roll.  Abr. 
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Book  I.      firmation  of  the  estate  itself  (/) :  and  if  a  confirmation  were  made  and 
^Secv^u!'    delivered  before  the  lease  were  delivered,  it  seems  it  would  be  good 
'  and  effectual ;  the  confirmation  ought,  however,  to  have  been  made  in 

the  life  and  during  the  incumbency  of  the  lessor,  for  after  his  death, 
resignation,  deprivation  or  other  amotion,  the  lease  became  void  for 
want  of  confirmation ;  and  then  confirmation  made  after  could  not 
revive  it,  though  it  were  made  in  the  vacation  before  any  successor 
came  in ;  but  if  a  parson  made  a  lease  for  years,  which  was  not  con- 
firmed by  the  bishop  or  patron  then  in  being,  but  by  the  succeeding 
bishop  and  succeeding  patron,  it  was  a  good  lease,  and  would  bind  the 
successor,  because  the  lease  was  absolutely  good  against  the  parson 
himself  who  made  it,  and  the  confirmation  was  only  necessary  to  make 
it  binding  on  the  successor;  and  in  this  case  the  lease,  being  duly 
confirmed  during  the  incumbency,  had  all  the  sanction  the  law  re- 
quired (^). 

A  dean  and  chapter,  empowered  by  a  local  act  to  lease,  made  a 
lease  for  a  term  not  in  conformity  with  the  act.     During  the  term, 
after  the  death  of  the  dean  under  whom  the  lease  had  been  granted, 
the  lessee  remained  in  possession,  and  paid  the  rent  to  the  succeeding 
deans  and  chapters,  who  distributed  it  among  themselves.     The  court 
held  that  if  the  lease  was  voidable  only,  it  was  made  good  as  against 
each  successive  dean  and  chapter,  for  their  own  times  respectively,  by 
their  receipt  and  distribution  of  the  rent.     And  that  if  the  lease  was 
absolutely  void,  such   receipt  and  distribution  were  evidence,  from 
which,  without  proof  of  any  instrument  under   seal,  a  demise  fi'om 
year  to  year  might  be  presumed  against  them ;  the  presumption  in 
such  a  case  being  the  same  against  a  corporation  aggregate  as  against 
an  ordinary  person  (A). 
5  &  6  Vict.  Additional  powers  have  lately  been  given  by  the  statutes  5  &  6  Vict 

^'  ^^*  c.  27  and  c.  108,  of  leasing  ecclesiastical  property.     By  the  statute 

6  &  6  Vict.  c.  27,  reciting  that  it  would  be  advantageous  if  the  incum- 
bents of  ecclesiastical  benefices,  (which  are  defined  to  be  every  rectory, 
vicarage,  perpetual  curacy,  donative,  endowed  public  chapel,  parochial 
chapelry  and  district  chapelry,  the  incumbent  of  which  in  right  thereof 
is  a  corporation  sole,)  were  empowered  to  demise  the  lands  belonging 
to  their  benefices  for  a  term  of  years  certain  for  farming  purposes,  it  is 
enacted  that  they  may,  by  deed,  with  the  consent  of  the  patron  and  of 
the  bishop  of  the  diocese,  and  where  the  lands  are  copyhold,  with  the 
consent  of  the  lord  of  the  manor,  in  case  the  lease  cannot  be  efifectually 
made  without  the  licence  of  the  lord,  lease  the  lands  belonging  to  the 
benefices,  either  with  or  without  the  farm-houses,  &c.  for  any  term  not 
exceeding  fourteen  years;    to  take  effect  in  possession  and  not  in 


(/)  Bac.  Abr.  tit  Leaies,  (G.  8).  ease,  Cro.  Car.  38. 

(g)  Ibid.   94,  p.   117;    Newcome't  ease,  (*  '  ~ 

cited  1  Roll.  17l ;   Sir  Robert  BanmtUr^t      998. 


g)  Ibid.   94,  p.   117;    Newcome't  ease,  (h)  Doe  A.  Pennington  y,  Tankre,  12  Q,  K 

'"•^"171;'" 
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reyernoDy  so  Aai  there  be  the  best  and  most  improred  yearly  rent  that      Book  I. 
can  reasonably  be  gotten,  without  taking  any  fine,  &c.  (£) ;  provided      si^".". 


the  term  may  be  twenty  years  where  the  lessee  covenants  to  adopt  any 
system  of  cultivation  more  expensive  than  the  usual  course,  or  to  drain 
or  subdivide,  or  eknbank  and  warp  any  part  of  the  premises,  or  to  erect 
buildings  or  to  repair  more  extensively  than  is  usually  required  of 
lessees,  or  in  any  other  manner  to  improve  any  part  of  the  premises. 
Sect  2  provides,  that  the  act  is  not  to  render  valid  any  lease  unless  the 
parBonage-house,  gardens,  &c.  and  land  situate  convenient  for  occu- 
pation by  the  incumbent,  altogether  to  the  amount  of  ten  acres,  shall 
be  reserved  out  of  the  lease.  Sect.  3  provides,  that  a  survey  is  to  be 
made  of  the  lands  previous  to  the  lease,  and  that  the  surveyor  is  to 
make  a  report  respecting  them  to  the  bishop  and  patron.  Sect  4  pro- 
vides, amongst  other  things,  that  the  execution  of  the  lease  by  the 
bishop  and  patron  shall  be  conclusive  evidence  that  the  lease  does  not 
comprise  any  land  that  ought  not  to  be  leased,  and  that  a  proper  portion 
of  the  glebe  remains  unleased,  and  that  the  rent  is  the  best  and  most 
improved  rent  that  can  be  reasonably  gotten.  Sect  5  declares,  that  no 
surrender  of  any  lease  made  under  the  act  shall  be  valid  unless  the 
iostmment  of  surrender  is  executed  by  the  bishop,  the  patron  and  the 
incumbent. 

By  another  statute  of  the  same  session,  6  &  6  Vict  c.  108,  powers  s&s  Vict 
are  given  to  any  ecclesiastical  corporation,  aggregate  or  sole,  except  ^ 
any  college  or  corporation  of  vicars  choral,  priest  vicars,  senior  vicars, 
CQstos  and  vicars,  or  minor  canons,  and  also  except  any  ecclesiastical 
hospital  or  the  master  thereof,  to  grant  leases  for  ninety-nine  years 
for  the  purpose  of  building  and  improvements,  and  leases  for  sixty 
years  of  water,  waterleaves  and  way  leaves,  and  also  of  mines  and 
mmerak.    These  leases  can  only  be  made  with  the  consent  of  the 
ecclesiastical  commissioners  for  England ;  but  the  statute  itself  must 
be  referred   to  for  the  particulars  required  in  such  leases.     By  the 
12  &  13  Vict  c.  26,  intituled  ^'An  Act  for  granting  Relief  against  12  &  IS  Vict. 
Defects  in  Leases  made  under  Powers  of  Leasing  in  certain  Cases,"  ^'    ' 
it  is  enacted,  sect  7,  that  the  '^  act  shall  not  extend  to  any  lease  by  an 
eodesiastical  corporation  or  spiritual  person,  or  to  any  lease  of  the 
possessions  of  any  coU^e,  hospital  or  charitable  foundation." 


Sbct.  12 — Infants. 
Although  the  cases  in  the  books  are  somewhat  contradictory  on  the  Power  of  in- 
point,  the  better  opinion  seems  to  be,  that  leases  made  by  infants  are  Leue^ 
not  absolutely  void,  but  voidable  on  their  attaining  their  majority  (A). 

(0  For  a  timnnary  of  tbe  provisions  of  (k)  Ketny^t  cate,  Cro.  Jac.  320 ;  Atl^ld 
this  statute  as  to  the  form  of  such  leases,  see  t.  Aihfield,  Sir  W.  Jones,  157 ;  Plowd.  4 IS. 
post.  Chap.  IV.,  Sect.  18  (b). 
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Book  I.      Tliat  such  leases  are  not  absolutely  void  appears  from  this,  that "  the 
^ggc  "^2. '    lessee  can  in  no  case  avoid  the  lease  on  account  of  the  infancy  of  the 
'   lessor  (Z)."     If  the  lease  be  for  the  benefit  of  the  infant  it  is  binding 
upon  him  (m).     If  it  be  not  for  his  benefit,  although  not  actually  void 
on  that  account,  it  is  voidable  by  him  when  he  becomes  of  age,  or  by 
his  heir  if  he  die  under  age  (n).     Subject  to  the  above  qualification  the 
law  appears  to  be  correctly  laid  down  in  Perkins,  that ''  all  gifts,  grants 
or  deeds  made  by  infants,  by  matter  in  deed,  or  in  writing,  which  take 
effect  by  delivery  of  his  hand,  are  voidable  by  himself,  by  his  heirs, 
and  by  those  who  have  his  estate  (o)"    The  words  "  take  effect"  are 
the  essential  part  of  the  definition,  and  exclude  letters  of  attorney,  or 
deeds  which  delegate  a  mere  power  and  convey  no  interest  (p)  (9). 
The  mere  receipt  of  rent  by  an  executor  of  infants  does  not  bind  the 
latter.    An  infant  cannot  appoint  an  agent,  and  therefore  his  next 
friend  cannot  bind  him.     An  infant  appointing  an  agent  to  make  a 
lease  is  not  bound  by  such  lease,  nor  by  his  ratification  of  it    The 
lease  of  an  infant,  to  be  good,  must  be  his  own  personal  act  (r).    It 
has  long  been  settled  that  **  an  infant  may  make  a  lease  without  rent 
to  try  his  title  («)."    The  Court  of  Chancery  will  decree  building  leases 
for  sixty  years  of  infants'  estates,  when  it  appears  to  be  for  their  good  (t). 
Infant  trustees  or  mortgagees  are  empowered  by  the  6  Geo.  IV.  c.  74, 
s.  2,  under  the  direction  of  the  Court  of  Chancery,  &c.,  to  convey  the 
estates  they  hold  in  trust  or  mortgage  to  such  persons  as  the  courts 
shall  appoint.     By  statute  1 1  Geo.  IV.  &  1  Will.  IV.  c.  65,  ss.  16 
and  17,  infants  are  empowered  to  grant  renewals  of  leases  under  the 
direction  of  the  Court  of  Chancery ;   and  that  Court  is  authorized  to 
direct  leases  of  land  belonging  to  infants  when  it  is  to  the  benefit  of 
the  estate.     An  infant  is  bound  by  such  leases  as  he  makes  in  his  cor* 
porate  capacity  (u),  and  leases  by  the  king  or  queen  regnant,  whether 
of  lands  held  in  right  of  the  crown  or  by  another  title,  cannot  be 
avoided  on  the  ground  of  infancy  (x). 
Confirmatioii         Where  an  infant  makes  a  lease  for  years,  reserving  rent,  and  the 
er    uu    ge.  |ggggg  enters,  the  infant  upon  coming  of  age  has  a  right  of  election  to 
confirm  the  lease,  and  allow  the  lessee  to  continue  to  be  his  tenant,  or 
to  be  his  disseisor,  whichever  is  most  to  his  advantage  (y).     Confirma- 


(/)  Zouch  d.  Jbbot  v.  Partons,  8  Burr. 
1806. 

(m)  KeUey't  case,  Cro.  Jac.  320 ;  Maddon 
y.  White,  2  T.  Rep.  159 ;  4  Cruise,  74,  ss.  66, 
67. 

(n)  Ibid.  8.  67. 

(o)  Perk.  Chap.  I.  Sect.  12 ;  Bac  Abr.  tit 
Leaset,  (B.);  aod  see  Bay  lis  v.  Dineley,  3 
Mau.  &  Sel.  477  ;  2  PresL  Conv.  248. 

(p)  Zouch  d.  Abbot  v.  Parsons,  3  Burr. 
1804. 

(q)  It  is  said,  that  if  an  infant,  possessed 
of  a  term  of  years,  sell  it  for  money,  and 
after  he  comes  of  full  age,  receives  part  of 
the  money  for  it,  he  may  avoid  the  grant 


notwithstanding :  for  the  contract  being  void 
in  the  commencement,  cannot  be  made  good 
by  any  subsequent  act  Bac.  Abr.  ti  t  Leases, 
(B.) 

(r)  Doe  d.  Thomas  ▼.  RoherU,  16  Mee.  & 
W.  778. 

(<)  Zouch  d.  Abbot  ▼.  Parsons,  8  Boxr. 
1806. 

(f)  Cecil  V.  Salisbury,  2  Vem.  224u 

(ic)  Bro.  Abr.  tit  Age,  pi.  80. 

(*)  Case  of  Duchy  of  Lancaster,  Dyer, 
209b;  A  C.  Plowd.  212  b. 

(y)  Litt  8.  547  i  BayUs^.  Dineley,  3  M. 
&  Sel.  477. 
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tbn  may  be  by  deed  (z),  or  by  parol  (a).    The  acceptance  of  rent  by      Book  I. 
an  inbnt  after  he  attains  his  majority  clearly  amounts  to  a  confirma-      SECT.Y2. ' 


tion  of  a  lease  granted  by  him  during  his  minority  (J).  And  where  an 
infant  made  a  lease  for  years,  and  at  full  age  said  to  the  lessee,  ^'  God 
give  you  joy  of  it,"  it  was  held  to  be  a  good  confirmation  of  the  lease, 
as  expressing  his  assent  to  and  approbation  of  what  was  done(c). 
Where  a  party  takes  a  lease  of  an  infant*s  lands,  and  the  infant  on 
attaining  his  majority  mortgages  the  land  by  a  deed  which  refers  to 
the  lease,  this  amounts  to  a  confirmation  {d). 

By  custom  in  some  places,  an  infant  seised  of  lands  in  socage  may  Custom  at  to 
at  the  age  of  fifteen  years  make  leases  for  years,  which  shall  bind  him  iq^^  ^ 
after  he  comes  of  age ;  for  the  custom  makes  the  age  of  fifteen  his  full 
age  for  that  purpose  (e). 


Sect.  13. — Guardians. 

For  the  purposes  of  this  work  guardians  may  be  considered  under  DiTttion  of  the 
nx heads:  1st.  Guardians  in  socage  or  by  the  common  law;   2ndly.  '"  ^^^ 
Testamentary  guardians  or  by  statute ;   Srdly.  Guardians  by  nature ; 
4tbly.  Guardians  for  nurture ;   6thly.  Guardians  by  election ;   6thly. 
Guardians  appointed  by  the  Lord  Chancellor. 

A  guardian  in  socagej  or  by  the  common  law,  is  a  person  appointed.  Definition  of 
not  by  any  special  designation  of  the  party,  but  by  the  wbdom  of  the  in"socage!  ^^ 
law,  in  respect  of  the  lands  descended  to  the  infant,  so  that  where  no 
lands  descend  tliere  can  be  no  such  guardian  (/) :  and  this  guardian- 
Bbip  devolves  upon  such  of  the  next  of  kin  to  whom  the  inheritance 
cannot  descend  (y).  The  father  may  also  supersede  the  authority  of 
the  guardian  in  socage  by  appointing  a  guardian  by  will  under  the 
12  Car.  11.  c.  24. 

To  enable  guardians  to  take  especial  care  of  the  infant  and  his  Power  of 
a&irs,  the  law  has  invested  them,  not  with  a  bare  authority  only,  but  s^^e*to  "* 
also  with  an  interest^  till  the  guardianship  ceases  (A) ;  and  to  prevent  lease, 
their  abuse  of  this  authority  and  interest,  the  law  has  made  them  ac- 
countable to  the  infant,  either  when  he  comes  to  the  age  of  fourteen 
years,  at  which  time  tlie  authority  of  the  guardians  terminates,  or  at 
any  time  after,  as  the  infant  thinks  fit ;  and  therefore  their  authority 
and  interest  extend  only  to  such  things  as  may  be  for  the  benefit  and 
advantage  of  the  infant,  and  whereof  they  may  give  an  account 

(«)  AwM^  2  Leon.  220.  (A)  In  Rex  ▼.  Sutton,  8  Ad.  &  El.  597;  5 

(a)  4  Leon.  4,  pi.  1 5.  Nev.  &  Man.  853 ;  1  Har.  &  Wol.  428 ;  it  was 

!h)  Jd^ld  V.  Athfield,  W.  Jon.  157.  held,  that  a  guardian  in  socage  is  liable  to 

e)  Atun.,  4  Leon.  4;  Bac  Abr.  tit.  Estate,  the  repair  of  a  bridge  ratione  tenurse.    This 

(B.)  clearly  shows  that  such  a  guardian  has  an 

{i)  Story  ▼.  Johnson,  2  You.  &  CoL  587.  interest  in  the  estate.   Co.  Litt.  87  b ;  Hutt 

(e)  Co.  Litt.  45  b.  16,  17 ;  22.  v.  Oakley  (Inhabitants),  10  East, 

(/)  Bac.  Abr.  tit.  Leases,  (L9};  Shoplane  494;  Eyre  ▼.  Cotmtess  <^  Shaftesbury,  2  P. 

T.  AsyiUer,  Cro.  Jac.  99 ;  1  Bla.  Com.  461.  Wms.  108 ;  R.  ▼.  Sherrtngtm  {InhtOitanis), 

{g)  1  BU  Com.  461.  8  B.  &  AdoL  714. 
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Book  I. 

Chapter  I. 

Sect.  13. 


Leases  by  Tes- 
tamentary 
Guardians. 


Guardians  by 
Nature. 


Leases  by 
Guardians  for 
Nurture. 


During  the  time  the  gnardiansbip  exists,  a  guardian  in  socage  may 
make  leases  for  years  in  his  own  name,  as  any  other  who  has  an 
interest  in  lands  may  do ;  for  he  is  quasi  dominus  pro  tempore  and  (he 
lessee  may  maintain  ejectment  on  such  leases  (Z).  If  he  makes  leases 
for  years  to  continue  beyond  the  time  of  his  guardianship,  such  leases 
seem  not  to  be  absolutely  void  by  the  infant's  coming  of  age,  but  only 
voidable  by  him  if  he  thinks  fit ;  for  they  are  not  derived  barely  oat 
of  the  interest  of  the  guardian,  or  to  be  measured  thereby,  but  take 
effect  also  by  virtue  of  his  authority,  which  for  the  time  was  general 
and  absolute ;  and  therefore  all  lawful  acts  done  during  the  conti- 
nuance of  that  authority  are  good,  and  may  subsist  after  the  authority 
itself,  by  which  they  were  done,  is  determined ;  and  consequently  the 
infant,  when  he  comes  of  age,  may  by  acceptance  of  rent,  or  other  act, 
if  he  thinks  fit,  make  such  leases  good  and  unavoidable  (m).  The 
lease  will  be  determined  by  the  death  of  the  infant,  and  also  by  the 
death  of  the  guardian  in  socage  (n). 

A  testamentary  guardian,  or  one  appointed  pursuant  to  the  statute 
12  Car.  II.  c.  24,  ss«  8,  9,  10  and  11,  is  the  same  in  office  and  interest 
as  a  guardian  in  socage,  his  authority  continuing  until  the  in&nt 
attains  the  age  of  twenty-one  years  (p) :  but  it  has  been  doubted 
whether  a  lease  for  years,  made  by  the  testamentary  guardian  of  an 
infant,  is  not  absolutely  void  (p).  A  devise  to  a  person  as  guardian, 
that  he  may  **  receive,  set  and  let,''  for  his  ward,  gives  him  an  au- 
thority only  and  not  an  interest  (q).  Special  guardians,  by  custom  of 
London  and  other  places,  do  not  fall  within  this  statute  (r). 

Guardians  by  nature  are  the  father,  and  in  some  cases  the  mother, 
of  the  child,  until  it  attains  twenty-one  years  (s).  They  may  perhaps 
possess  the  power  of  leasing  at  will,  but  not  for  a  term  (0- 

Where  no  testamentary  guardian  is  appointed,  the  father  or  mother 
is  guardian  for  nurture  until  the  infant  attains  the  age  of  fourteen 
years  (u).  A  guardian  for  nurture  cannot  make  any  leases  for  years, 
either  in  his  own  name,  or  in  the  naiioe  of  the  infant,  for  he  has  only 
the  care  of  the  person  and  education  of  the  infant ;  for  there  may  be 
such  guardian,  though  the  infant  has  no  lands  at  all,  although  in  such 
a  case  there  cannot  be  a  guardian  in  socage :  but  such  guardian,  it 
seems,  may  make  leases  at  will  {x). 


(0  Wade  Y.  Baker,  1  Lord  Raym.  131  ; 
Hutt  16;  Otbftm  v.  Carden,  Plowd.  293; 
Bac.  Abr.  tit.  Leasee,  (1. 9) ;  WittU  v.  WhUe- 
wood,  1  Leon.  822;  R*  v.  OctkUy,  Bup.; 
Keilw.  46  b. 

(m)  Bac.  Abr.  tit.  Leaeee,  (I.  9.) 

(n)  Balder  v.  Blackhom,  Brownl.  79. 

(o)  1  Bla.  Cum.  462  ;  Bedell  v.  Ometahle, 
Vaugh.  179;  Boe  d.  Parry  v.  Hodgson,  2 
Wild.  129. 

(p)  Roe  d.  Parry  v.  Hodgson,  2  Wila,  129, 
135. 


(?)  ^0*  '^'  Oamish,  Cro.  Eliz.  67S. 

(r)  1  Bla.  Com.  462. 

(«)  1  Bla.  Com.  461 ;  R.  v.  Thorp,  Carth. 
384. 

(t)  Pigoi  V.  Garnish,  Cro.  Eliz.  678,  734. 

(«)  1  Bla.  Com.  461  ;  Roach  v.  Gartfon,  1 
Yes.  158;  3  Rep.  38  ;  Moor,  738. 

(x)  See  Willis  t.  Whitewood,  Owen,  45 ; 
I  Leon.  322;  Shopland  v.  Radlen,  Owen, 
115  ;  Cro.  Jac  55,  98  ;  Godb.  148 ;  4  Leon. 
238 ;  Pigot  v.  Garnish,  Cro.  Eliz.  678 ;  Bac. 
Abr.  tit.  Leases,  139. 
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An  infant  seised  of  socage  lands,  and  being  unproyided  with  a  tes-  Book  I. 
tamentary  guardian,  may,  on  attaining  fourteen  years,  elect  a  guardian  sbct.?3. 
to  act  until  be  attains  twenty-one  (y).    Tbis  guardianship,  like  tbat  of  ^  T 

socage,  involves  a  similar  power  of  leasing  tbe  estate  of  the  infant  (z),  ElecUon. 

Guardians  appointed  by  the  Chancellor  are  in  the  nature  of  re-  Guardianf  ap- 
ceivers,  and  must  obtain  the  sanction  of  the  court  before  they  can  chwicelkJ  ^^^ 
lease  (a). 

Though  every  guardian,  except  a  guardian  in  socage,  is  but  tenant  Effect  of 
at  will,  and  by  consequence  cannot  make  a  lease  for  any  certain  time  ^1^^ 
or  number  of  years ;  yet  if  a  lease  be  made  by  such  guardian,  the 
lessee  is  estopped  to  say,  that  being  only  tenant  at  will,  he  had  no 
power  to  make  the  lease  (i). 

Tutors  dative,  appointed  by  a  Scotch  Court  as  gnardians  of  an  LeaMt  by  Tu- 
iniant,  have  authority  to  execute  on  his  behalf  and  in  his  name  tacks     " 
or  leases;  and  they  are  valid,  and  the  infant  may  sue  upon  them  in 
his  own  name,  tiiough  he  was  not  an  executing  party  to  the  agree- 
ment, nor  proved  to  be  of  full  age  at  the  time  of  action  brought  (c). 


Sect.  14. — Husband  and  Wife. 

Leases  by  married  women,  unless  made  under  powers>  are  abso-  Leaseaby 
lately  void,  both  during  the  husband's  life  and  after  his  death,  and  women, 
they  do  not  even  operate  by  way  of  estoppel.  Indeed,  so  strict  is  this 
mle,  that  they  cannot  be  rendered  valid  by  any  subsequent  act  of  con- 
firmation after  the  removal  of  the  disability  {d);  but  if  a  woman  have 
power  to  dispose,  she  may  exeeute  her  power  by  conveyance :  and  as 
a  general  rule,  a  feme  covert  acting  with  respect  to  her  separate  pro- 
perty, is  competent  to  act  in  all  respects  as  if  she  were  a  feme 
sole  (e). 

The  right  of  granting  leases  by  husband  and  wife,  seised  in  right  of  Leaaes  by 
the  wife,  may  be  considered  in  three  points  of  view  : — Ist,  at  common  y/^^^  ^^^ 
law;  2ndly,  under  the  enabling  statute  32  Hen.  VIII.  c.  28;  and  Husbandaeised 
3rdly,  with  reference  to  the  3  &  4  Will.  IV.  c.  74  (The  Abolition  of  Common  Law. 
Fines  and  Recoveries  Act).     1st.  Although  much  confusion  prevails  as 
to  the  law  on  the  first  point,  it  would  seem,  from  the  authorities,  that 
at  common  law  a  lease  hj  parol  for  years  of  the  wife's  freehold  lands 

(y)  1  Bla.  Com.  462;  Co.  Litt87  b;  2  (c)   FUtmauriee  v.    Wamgkt  8  Dowl.  & 

Atk.S24;  1  Ve8.91.  Ryl.  278;  Camegi$  v.  Waugh,  2  Dawl.  8t 

(s)  BacL  Afar,  tit  Leates,  188;  PHcainis  AyL  277.    Guardiana  of  minors,  in  order  to 

y.  Ogbonu,  2  Yes.  867.    The  mother  of  an  tbe  surrender  and  renewal  of  leaaes,  may 

infant  copyholder,  under  fourteen  years  of  apply  to  the  Court  of  Chancery,  and  by 

age,  was  holden  to  be  guardian  by  the  law  of  order  may  surrender  and  renew  the  same ; 

the  copyhoid«  there  being  no  cuatom  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  a.  12. 

■MOOT  for  appointing  a  gfuardian.    Beg.  t.  (d)  Ooodright  d.  Carter  v.  Strapkan,  Cowp. 

irt%(/aAaAa<Afa),2MarBh.  2;Selw.  504.  201;  Lofft,  768;   and  see  Com.  Dig.  tit. 

(a)  Set  ▼.  Suttom,  3  A.  &  £.  608.  Baron  and  Feme,  (Q.) 

(6)  Bac  Abr.  tit  Leases (C.  9} ;  Skipworih  («}  Com.  Dig.  tit.  Baron  and  Feme  (P.  1 ). 
▼.Or«fa,SMod.812. 
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Book  L      declaration  in  ejectment  on  a  lease  by  the  husband  alone ;  for  the 
^Sect  ^V     delivery  by  attorney  being  void  as  to  the  wife,  it  is  the  lease  of  the 

husband  only  (J). 
Renewal  of  By  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  s.  16,  powers  are  given, 

W^*  ^y  under  the  direction  of  the  Court  of  Chancery,  to  surrender  and  renew 
leases,  which  femes  covert  would,  except  for  their  disability,  be  com- 
pellable to  renew. 


Sect.  15. — Tenants  by  Curtesy,  in  Dower,  or  Jointure. 
Power  of  With  respect  to  tenancy  by  curtesy,  tenancy  in  dower,  tenancy  in 

Oort<My,  m*  *  jointure,  and  tenancy  in  tail  afler  possibility  of  issue  extinct,  it  will  be 
Dower  and  in  sufficient  to  observe,  that  if  either  of  these  tenants  make  a  lease  for 
leaac.  years,  reserving  rent,  and  die,  the  lease  is  absolutely  determined,  so 

that  no  acceptance  of  rent  by  the  heir,  or  those  in  reversion,  can  make 
it  good  ;  for  though  their  estate  is  quodammodo  a  continuance  of  the 
estate  of  their  husband  or  wife,  yet  it  is  a  continuance  of  it  only  for 
life,  and  they  have  no  power  to  contract  for,  or  intermeddle  with,  the 
inheritance ;  and,  consequently,  their  leases  or  charges  fall  off  with  the 
estate  from  whence  they  were  derived,  and  the  lessee  is  become  tenant 
by  sufferance  by  the  continuance  of  possession  afterwards  (c).  If 
tenant  in  dower  lease  for  years  and  marry,  her  second  husband's  exe- 
cutors are  entitled  to  the  arrears  of  rent  due  at  his  death  (<f ). 


Sect.  16. — Persons  under  Disabilities. 
(a)  Lunatics  and  their  Committees. 

Idiots  and  Leases  made  by  idiots,  or  persons  non  compotes  mentis,  are  prima 

facie  binding,  but  may  be  avoided.  A  freehold  lease  made  by  feoff- 
ment by  a  lunatic  or  idiot  in  person  is  voidable  by  the  heir,  or  by  the 
crown,  after  office  found  (e).  A  chattel  lease  made  by  one  who  is  non 
compos,  may  also  be  impeached  by  him  on  his  becoming  sane.  But  a 
lease  made  during  a  lucid  interval  cannot  be  impeached  on  the  ground 
of  previous  or  subsequent  insanity  (/). 

CommitteeB  of  By  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  65  (repealing  43  Geo.  III. 
c.  75),  ss.  19,  23  and  24,  the  committee  of  a  lunatic  may  make  leases 
and  may  surrender  and  renew  leases  under  the  direction  of  the  Lord 
Chancellor.  So  by  the  15  &  16  Vict  c.  48,  committees  of  lunatics 
may  direct  repairs  and  improvements  of  or  upon  the  land  of  lunatics, 
or  make  allowance  to  the  tenant  executing  the  same,  and  make  con- 
tracts, leases  and  under-leases.    Previously  to  the  passing  of  the  statute 


Lanadcs. 


Lunatics. 


Vb)  Gardiner  v.  Nomian,  Cro.  Jac.  617.  (e)  Beverley's  ease,  4  Rep.  123  b ;  Co. 

(c)  Bac.  Abr.  tit.  Leates,  (I.  1);  Miller  Litt.  247  a;  Thompum v.  Leach, Z  Mod, 90h 
V.  Maynwanng,  Cro.  Car.  398,  399.  (/)  1  Dow.  Pari.  Gas.  177. 

(d)  Anon,,  Moor.  plac.  25. 
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43  Geo.  II L  it  bad  been  much  doubted  wbether  the  committee  of  a      Book  L 
lunatic  could  grant  a  lease  under  any  circumstances  (ff).  Sbct.'i6. 


(b)  Persons  under  Duress  and  Intoxicated. 

All  deedsy  bonds  or  grants  made  by  persons  under  duress  are  void-  Penont  under 
able  by  the  parties  themselves  that  make  them,  or  others  that  have  ^»"«"' 
their  estates,  &c. ;  but  if  the  same  object  be  effected  by  fine  (A)  they  are 
not  so,  except  in  equity,  in  some  particular  cases,  on  the  ground  of 
fraud  (i)  (A). 

With  respect  to  the  validity  of  deeds  or  other  acts  of  persons  in  an  p«nom  in  • 
extreme  state  of  intoxication,  the  opinions  seem  to  have  been  various.  S^****  !■•«»• 
The  doctrine  of  the  latter  cases  both  at  lave  and  in  equity  seems  to  be, 
to  admit  evidence  of  this  nature;  but  the  old  writers  expressly  exclude 
perBons  so  Toluntarily  depriving  themselves  of  their  memory  and  under- 
standing, and  their  heirs,  from  the  piivilege  or  benefit  of  a  man  who  is 
non  compos  mentis  (Z).  In  the  case  of  Pitt  v.  Smith  (m).  Lord  Ellen- 
borough  said,  ^'  you  have  said  that  there  was  an  agreement  between 
the  parties ;  and  this  allegation  you  must  prove,  as  it  is  put  in  issue 
by  the  plea  of  not  guilty :  but  there  was  no  agreement  between  the 
parties,  if  the  defendant  was  intoxicated  when  be  signed  the  paper. 
He  had  not  an  agreeing  mind."  Intoxication  is  a  good  defence  in  an 
action  on  a  deed,  lease,  or  grant,  or  on  an  agreement,  provided  the 
party  be  in  such  a  state  of  intoxication  as  not  to  know  what  he  is 
doing  (n)  :  and  it  is  clear,  that  if  through  the  contrivance  and  manage- 
ment of  the  party  obtaining  the  deed  the  grantor  is  thrown  into  intoxi- 
cation for  the  purpose  of  prevailing  on  him  to  execute  the  deed,  relief 
nmy  be  administered  in  equity  on  the  ground  of  fraud  (o).  In  one 
case  in  the  House  of  Lords,  a  lease  obtained  by  fraud  and  imposition 
from  a  person  who  was  intoxicated  was  held  to  be  void  ip), 

(c)  Persons  Attainted  and  Outlawed. 
Persons  attainted  of  treason  or  felony  may  give  or  grant  their  lands.  Power  of  such 
A  freehold  interest  is  not  divested  out  of  an  attainted  felon  until  office  Persons  to 
found :  under  a  demise  therefore  by  a  felon  after  attainder,  the  lessee 
has  a  good  title  against  all  but  the  king  and  the  lord  of  whom  the  land 
is  held  (q).     In  the  case  of  treason  the  grant  will  be  void  against  the 

(f)  Ka^  T.  Palmer,  2  Wils.  130 ;  Fotier  Clayworih,  18  Yes.  16 ;  Cole  v.  Robint,  Bull. 

Y.  Menkamt,  I  Vera.  262.  N.  P.  172  ;  Pitt  t.  Smith,  3  Campb.  34 ;  Co. 

(A)  Now  abolished  by  3  &  4  WUI.  IV.  Litt  247  a;  Say  y,  Barwiek,  1  Ves.  &  B. 

c.  74.  195. 

(0  Shep«  Touch.  Pres.  edit.  233 ;  Tho-  (m)  3  Campb.  34. 

rmghgood't  caae,  2  Rep.  9  b  ;  2  lostit.  483  ;  (n)  Gore  ▼.  Gibson,  13  M.  &  W.  623. 

Perk.  16.  (o)  Johnson  ▼.  MedUcoti,  3  P.  Wms.  189  i 

{k)  Dwcas  of  imprifionment  is  defined  to  Cory  v.  Cory,  1  Yes.  19 ;  Nagle  ▼.  Baylor,  8 

be  where  one  ia  manifestly  imprisoned  or  Dru.  &  War.  60 ;  Say  v.  Barwiek,  1  Yes.  fir 

icstrained  of  his  liberty  contrary  to  law,  B.  195. 

oatil  he  ezeeucea  a  bond  or  deed  to  another.  (p)  Butler  v.  MulvihUl,  1  Biigb,  137. 

^mgkt  and  Norton* s  ease,  3  Leon.  239.  \q)  Doe  d.  Boans  or  Grijg^h  ▼.  Pritehard, 

(0  Chamb.  I^and.  &  Ten.  48 ;  Cook  v.  5  Bam.  &  Adol.  765 ;  2  Nev.  &  Man.  489. 
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Book  I. 

Chapter  I. 

Sect.  16. 


king ;  and  so  in  felony  during  the  party's  life  the  king  will  be  entitled 
to  hold  (r).  A  lease  made  by  an  outlaw  before  an  inquisition  taken 
will  prevent  the  title  of  the  crown,  if  it  be  made  bona  fide  and  upon 
good  consideration,  but  not  if  it  be  in  trust  for  the  outlaw  only  (s). 
The  grant  of  a  person  outlawed  in  a  personal  action  is  good  against  all 
but  the  king  {t). 


Leases  by  As- 
signees of 
Bankrupts. 


Leases  by  As- 
signees of  In- 
solvents. 


Sect.  17. — Assignees  of  Bankrupts  and  Insolvents, 
By  the  147th  section  of  the  Bankruptcy  Law  Consolidation  Act, 
12  &  13  Vict.  c.  106,  "  all  powers  vested  in  any  bankrupt  which  he 
might  legally  execute  for  his  own  benefit  (except  the  right  of  nomi- 
nation to  any  vacant  ecclesiastical  benefice),  may  be  executed  by  the 
assignees  for  the  benefit  of  the  creditors,  in  such  manner  as  the  bank- 
rupt might  have  executed  the  same  (le)."  This  clause  of  course  gives 
them  a  power  to  grant  leases  of  his  estate  (x). 

By  sect  49  of  the  Insolvent  ^ct,  1  &  2  Vict.  c.  110  (amended  by 
2  &  3  Vict.  c.  39(y) ),  the  assignee  is  enabled  to  grant  leases  of  the 
insolvent's  estate.  It  enacts,  sect.  49,  '^  that  all  powers  vested  in  any 
such  prisoner,  whose  estate  shall  by  an  order  under  this  act  have  been 
vested  in  the  provisional  assignee,  which  such  prisoner  might  legally 
execute  for  his  own  benefit  (except  the  right  of  nomination  to  any 
vacant  ecclesiastical  benefice),  shall  be  and  are  hereby  vested  in  the 
assignee  or  assignees  of  the  real  and  personal  estate  of  such  prisoner 
by  virtue  of  this  act,  to  be  by  such  assignee  or  assignees  executed  f(Hr 
the  benefit  of  all  and  every  the  creditors  of  such  prisoner  under  this 
act,  in  such  manner  as  such  prisoner  might  have  executed  the  same." 
The  estates  of  persons  petitioning  under  the  act  5  &  6  Vict.  c.  116, 
which  gives  still  fiirther  relief  to  insolvent  debtors,  and  under  the  7  &  8 
Vict.  c.  96,  are  thereby  vested  in  the  assignees  in  the  same  way  as 
under  the  statute  relating  to  bankrupts  {z). 


Power  of  Exe- 
cutors and  Ad- 
ministrators to 
lease. 


Sect.  18. — Executors  and  Administrators, 

Executors  and  administrators,  as  they  may  dispose  absolutely  of 

terms  of  years  vested  in  them  in  right  of  their  testators  or  intestates, 

so  they  may  lease  the  same  for  any  fewer  number  of  years ;  and  the 

rent  reserved  on  such  leases  shall  be  assets  in  their  hands,  and  go  in 


(r)  Chamb.  Land.  &  Ten.  46. 

(s)  AtL-Gen,  v.  Freeman^  Hardr.  lOl, 
and  see  Hammond' t  case,  id.  176;  2  Roll. 
Abr.  808 ;  pi.  7 ;  see  also  King  d,  Poe  y.  Bail^ 
Ridg.  Lap.  &  Scho.  94. 

(t)  Shep.  Touch.  Pres.  ed.  282. 

(tt)  The  6  Geo.  IV.  c.  16  is  repealed  by 
12  &  13  Vict.  c.  106|  but  the  77th  section 
is  re-enacted  in  the  147th  section. 


(x)  See  Doe  d.  Colman  ▼.  SrUabt,  2  Bsm. 
&  Aid.  98. 

{y)  The  previous  insolvent  act  was  the  7 
Geo.  IV.  c.  57,  continued  and  amended  by 
1 1  Geo.  IV.  8: 1  Will.  I V.  c  88 ;  2  &  3  Will 
IV.  c.  44,  and  6  &  7  Will.  IV.  c.  44. 

(z)  See  Partington  v.  Woodcock,  6  A.  &  £. 
690. 
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a  course  of  administration  (a).     An  executor  may  lease  before  pro-      Boox  I. 
bate  (b),  but  an  administrator  cannot  make  a  lease  until  he  has  obtained      s^ct.  is.    • 


fetters  of  administration  (c).  Although  the  executor  has  exceeded  the 
proper  and  regular  bounds  of  his  duty  and  power  as  a  trustee  and 
executor,  that  will  not  avoid  the  lease  (rf).  An  executor  to  whom  a 
term  is  bequeathed  for  life  may  assign  the  whole  term  or  underlet  the 
premises,  notwithstanding  that  the  will  gives  him  a  limited  power  of 
leasing  (e).  A  lease  by  one  of  several  executors  is  as  efficacious  as 
their  joint  demise  (/),  although  it  purport  to  be  the  grant  of  all  (g),  and 
the  same  rule  applies  to  administrators  (A).  A  house  being  let  to  A., 
A.  died,  leaving  B.  and  C.  her  executors.  B.  continued  to  pay  the 
rent;  and  it  appeared  to  be  the  intention  both  of  B.  and  the  landlord 
that  B.  should  be  substituted  in  the  tenancy;  but  C,  the  other 
executor,  knew  nothing  of  the  intended  change.  It  was  held,  that 
such  change  was  inchoate  only,  and  not  perfected ;  and,  therefore,  A/s 
estate  still  continued  liable  to  the  lease  (i). 

Previous  to  a  party  taking  a  lease  from  an  executor  or  administrator  CaudontoPer- 
with  will  annexed,  he  ought  to  see  whether  the  property  has  been  LwJ^from 
specifically  bequeathed  by  the  will ;  for  if  it  has,  and  the  executor  has  Executon. 

i  assented  to  the  bequest,  his  right  to  grant  the  lease  is  gone,  and  the 
legal  interest  in  tbe  property  is  vested  in  the  legatee ;  and  consequently, 
as  the  executor  has  nothing  to  grant,  the  lease  will  be  void,  and  the 
legatee  may  maintain  ejectment  (j).  Where  a  party  possessed  of  a 
term  as  administrator  makes  a  lease  and  appoints  an  executor  and 
dies,  the  executor  shall  have  the  rent  and  not  the  administrator  de 

\     bonis  non  of  the  intestate  (ft). 

t        If  an  executor  be  an  infant,  administration  is  usually  given  to  an  Leases  by  an 
administrator,  until  the  infant  attains  the  age  of  twenty-one  years  (I);  iaan'iSLttt.^ 
and  if  administration  be  granted  generally  without  limitation,  and  such 
administrator  demise  for  a  term  exceeding  the  duration  of  the  infancy, 

^  such  term  will  be  good  until  the  expiration  of  the  infant  executor's 
non-age  (m),  perhaps  until  he  enters  to  defeat  the  term  (n).  Such  an 
administrator,  it  has  been  said,  may  act  in  all  respects  as  if  he  were 
executor  himself  (o). 

(a)  Bac  Abr.  tit.  Letuu,  (I.  7).  (i)  iPIhnneU  v.  Pope,  16  Jur.  771,  Chanc. 

WRoed.BendaUY.Summerset,2W,B\tu  (J)  Paramour  v.  Yardktf,   Plowd.  639; 

fi92;  RoU.  Abr.  tit.  Executors,  (A.)  Young  v.  Holmet,  1  Stra.  70;  Doe  d.  Lord 

(e)  Waukford  v.  Wauk/ord,  1  Salk.  801 ;  Say  and  Sele  v.  Guy,  8  East,  120. 

&^«i  T.  Hudson,  1  Atk,  461.  (A)  Drew  v.  Bayley,  2  Lev.  100 ;  Norton 

{d)  Deed.  Hayes  v.  Sturges,  7  Taunt  217 ;  v.  Harvey,  1  Ventr.  259. 

2Manh.505 ;  Simpson  v.  Gutteridge,  1  Mad.  (/)  Previously  to  the  statute  88  Geo.  III. 

^^Ca.61(>.  c.  87»  s.  6,  probate  was  usually  granted  to 

(«)  Doe  d.  Hayes  v.  Spurges,  7  Taunt  217.  the  infant  on  attaining  seventeen  years. 

(/)  Pannei  v.  Fetm,  Cro.  Eliz.  347  ;  Doe  (m)  Finch's  case,  6  Rep.  63  a. 

i  Bmfu  V.  Sturges,  7  Taunt  217.  (n)  Prince's  case,  5  Rep.  29  b ;  5.  G  Cro. 

(/)  Simpson  v.  Gutteridge,  I  Mad.  609,  EUz.  718;  2  And.  182;  8  Leon.  278. 

*^y-  (o)  Dubois  v.  Trant,  12  Mod.  436.     See 

(A)  Jaeomb  v.  Harwood,  2  Ves.  265.  also  Finch*  s  case  and  Prince's  case,  supra. 
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.    Book  I.  The  husband  of  a  woman  who  is  an  executrix  has  a  joint  interest 

^    SECT.^fs.  *    ^^^^  ^®^  ^^  ^'^  ^^®  eflFects  of  the  deceased ;  and  is  enabled  by  law  to 

"         ~  assume  the  whole  administration,  and  to  act  in  it  to  all  purposes 

Executrix  who  without  her  consent ;  but  the  wife  cannot  do  any  act  as  executrix  or 

WomJmT^      administratrix  without  her  husband's  concurrence.    A  demise  by  her 

alone,  therefore,  cannot  be  supported ;  and  in  all  leases  to  be  made  in 

respect  of  such  executorship  and  administration  the  husband  must  be 

the  demising  party  (p). 


Sect.  19. — Mortgagors  and  Mortgagees. 
Leases  may  be  granted  by  the  mortgagor  or  the  mortgagee.    As  to 
the  nature  and  effect  of  these  leases,  see  post,  Book  I.,  Chap.  V., 
Sect.  6. 


Sect.  20. —  Tenants  under  Process  of  Execution. 
Their  Power  to      Leases  by  tenants  under  executions,  as  tenants  by  elegit,  statute- 
r^y.**°^'       merchant,  statute-staple,  &c.  are  conditional,  and  may  be  assimilated 
to  tenancies  at  will,  as  they  may  be  determined  by  payment  of  the 
sum  for  which  the  tenancies  are  created.   Till  such  contingency  occurs, 
however,  they  remain  as  valid  as  any  other  demises  {q).     The  interest 
or  estate  that  a  man  has  by  extent  is  assignable  from  man  to  man  at 
pleasure ;  therefore  tenant  by  statute-merchant,  statute-staple,  or  elegit, 
or  he  who  purchases  a  lease  for  years  sold  under  an  execution,  are 
assignees  (r).     But  if  the  conusee  of  a  statute  sue  out  an  extent,  and  a 
liberate  be  returned,  he  cannot  assign  the  lands  if  he  suffer  the  conusor 
to  keep  possession ;  for  his  possession  under  the  liberate  is,  by  his  own 
entry,  turned  to  a  right,  and  a  right  is  not  assignable  {s).     If  a  first 
conusee  take  a  lease  of  the  reversion,  his  extent  is  suspended  during 
the  term ;  and  although  he  assign  the  lease,  a  second  conusee  may 
extend  the  land  (0. 

Where  a  fieri  facias  has  issued  against  the  property  of  a  debtor,  his 
term  for  years  remains  in  him  until  the  sheriff  has  actually  assigned  it; 
therefore  until  such  assignment  the  purchaser  of  the  term  cannot  make 
a  valid  lease  of  it  {u). 

(f )  Chamb.  on  Leases,  35 ;  Arnold  ▼.  Diff.  298. 
Bidgood,  Cro.  Jac.  818 ;  Thrustaut  d.  Levick  («)  Hannam  v.  Wooefford,  4  Mod.  48 ;  t 

y.  Coppin,  2  Black.  801.  Salk.  563. 

iq)  But  see  the  case  of  Duughty  v.  StiUi,  (t)  Harrington  v.   Oarraway^   Cro.  Jac. 

'     Rep.  Temp.  Finch,  115.  424. 

(r)  Shep.  Touch.  242 ;  5  Co.  17  a ;  1  Esp.  (u)  Playfttir  y.  Musgrove,  14  H.  &  W.  239. 
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Book  I, 
i 

A  trustee  having  the  legal  estate  in  lands  may  make  leases,  which 


Sect.  21.—  Trustees  and  Receivers.  ^SeVt?21.'*  r»- 


wiD  be  valid  provided  they  are  justified  by  the  quantity  of  his  estate,  rally. 
But  a  party  taking  a  lease  from  a  trustee,  with  notice  of  the  trust,  and 
without  the  concurrence  of  the  cestui  que  trust,  is  subject  to  the  con- 
trol of  equity  (x).  No  general  rule  can  be  laid  down  as  to  the  power 
of  trustees  to  grant  leases.  They  are  authorized  to  do  what  is  reason- 
able in  each  particular  case  (y).  A  party  about  to  take  a  lease  from 
a  trustee  ought,  in  prudence,  to  obtain  the  concurrence  of  the  cestui 
que  trust,  if  he  be  competent  to  join,  or  the  sanction  of  the  Ck)urt  of 
Chancery  in  case  of  his  incompetency  (z),  A  cestui  que  trust,  how- 
ever, having  an  equitable  estate  only  cannot,  without  the  concurrence 
of  his  trustee,  confer  any  legal  interest  His  lessee  would  be  liable  to 
be  ejected  by  the  trustee  without  notice  (a). 

Trustees  of  charities  may  grant  leases  of  the  lands  belonging  to  Powen  of 
the  charities,  if  they  be  such  in  all  their  circumstances  as  are  bene-  charitiet  to 
ficial  to  the  interests  of  the  charities ;  for  if  they  be  otherwise,  the  ^*"*" 
Court  of  Chancery  will  set  them  aside,  even  at  any  distance  of 
time  (6).  The  ordinary  grounds  of  impeachment  are  improper  length 
of  term  (c),  inadequacy  of  amount  of  rent,  and  a  want  of  security 
for  its  payment,  or  the  absence  of  proper  covenants  or  provisions  for 
the  protection  of  the  interests  of  the  charities  (d).  It  is  of  conse- 
quence that  trustees  should  not  only  act  bond  fde  in  the  disposition 
of  charity  property,  but  that  they  should  be  fully  prepared  to  show 
sadsfiictorily  to  the  court  that  they  have  done  so ;  in  which  case  the 
courts  of  equity  will  endeavour  to  protect  them  from  the  conse- 
queuces  of  mere  indiscretion,  especially  after  great  length  of  time  has 
elapsed  («).  One  precaution  may  be  suggested,  that  trustees  for  a 
charity  should  never  grant  leases  without  having  the  lands  surveyed 
and  valued  by  an  experienced  surveyor,  especially  if  the  lessee  is  in 
any  manner  related  to  or  connected  with  the  trustees,  which  is  a  cir- 
cumstance always  regarded  with  suspicion  (/). 

(x)  Piatt  on  Leases,  845.  (/)  By  a  local  statute  prior  to  the  turn- 

(y)  The  AtL  Gen.  ▼.  Ouwii,  10  Ves.  555.  pike  act,  3  Geo.  IV.  c.  126,  trustees  of  a 

(s)  Piatt  on  Leases,  347;  MaJtpatv.Ack-  turnpike  road  were  empowered  to  let  the 

'n^  3  Run.  378.  tolls  by  writing  under  their  hands  and  seals, 

(s)  Plowd.  349  ;  Blake  ▼.  Foster,  8  Term.  the  rent  to  be  made  payable  to  their  trea- 

I^  437.  surer,  in  default  of  which  every  such  lease 

(b)  4  Jarm.  Free.  259,  3rd  ed.  should  be  "  null  and  void  to  all  intents  and 

{c)  A  husbandry  lease  for  such  a  length  purposes  whatsoever."      Held,    that    this 

sf  tone  as  99  years  at  an  uniform  rent  can-  clause  was  still  imperative,  though  by  the 

Bot  be  supported;    Jti.    Gen.  v.  Hotham  general  turnpike  act,  s.  65,  it  is  enacted, 

(Leri),  3  Rosa.  415 ;  Jtt  Gen.  v.  Croti,  that  after  the  tolls  shall  have  been  let  as 

3  Her.  540.  there  directed,  the  purchaser  shall  "  enter 

(4)  AH.  Cfen.  r.  Oast,  3  Mer.  540,  and  into  a  proper  a^eement"  for  the  taking 

c*M8  there  cited ;  Att  Gen.  v.  Owen,  10  Yes.  thereof,  and  paying  the  rent  "  under  such 

*W ;  AtL  Gen.  ▼.  Brooke,  18  Ves.  320,  conditions  and  in  such  manner"  as  the  trus- 

(<)  See  AU.  Gen.  v.  Warren,  2  Swanst.  tees  shall  think  fit.     Held,  further,  that  a 

^;  AtL  Gen.  y.  Hie  South  Sea  Company,  lease  making  the  rent  payable  to  the  trus- 

♦  Beav.  453,  tees  or  their  treasurer  was  not  conformable 

d2 


36 


LEASES  BY  LORDS  OF  MANORS  AND  C0PTH0LDBR8. 


Book  I. 

Chapter  1. 

Sect.  21. 

t  Powers  of  Re- 
ceivers to 
lease. 


Receivers  cannot  make  leases  but  under  the  authority  and  direction 
of  a  court  of  equity  {g) ;  and  they  are  bound  to  obtain  the  best 
terms  (A).  Without  application,  the  receiver  cannot  in  any  case  turn 
out  the  tenants,  nor  raise  their  rents  upon  slight  grounds  (t). 


Leases  by  the 
Lord  of  die 
;  Manor. 


Leases  of  the 
wastes. 


Leases  by  the 
Copyholders. 


Sect.  22. — Lords  of  Manors  and  Copyholders. 

Every  one  having  a  lawful  interest  in  a  manor  may  make  voluntary 
grants  of  copyholds  escheated  or  come  to  his  hands,  as  well  as  admit- 
tances, rendering  the  ancient  rents  and  services,  which  bind  him  who 
has  the  inheritance. 

A  custom  for  a  lord  of  the  manor  to  grant  leases  of  the  waste  with- 
out restriction  is  bad,  as  amounting  to  a  power  of  destroying  the  right 
of  common  altogether  (J).  The  13  Geo.  III.  c.  81,  s.  14,  empowers 
lords  of  manors,  with  the  consent  of  three-fourths  of  the  commoners, 
to  demise  for  not  more  than  four  years  any  part  of  the  wastes  and 
commons,  not  exceeding  one-twelfth  part,  for  the  best  rent  that  can  be 
obtained  by  auction.  A  copyhold,  to  which  a  right  of  common  was 
annexed,  having  by  the  custom  of  the  manor  vested  in  the  lord  by 
forfeiture,  and  he  having  regranted  it  as  a  copyhold  tenement  with  the 
appurtenances ;  it  was  held,  that,  having  always  continued  demisable 
whilst  in  the  hands  of  the  lord,  it  was  a  customary  tenement,  and,  as 
such,  was  entitled  to  the  right  of  common  (k), 

A  copyholder  cannot  make  a  lease  for  more  than  one  year  without 
a  licence  (/)  or  by  special  custom,  without  incurring  a  forfeiture  of  his 
estate  (m) ;  but  a  lease  for  one  year  is  good  without  either,  and  the 
Copyholder  may  maintain  an  ejectment  upon  it  (n).  But  a  lease  for 
one  year,  and  so  from  year  to  year  during  ten  years,  being  a  good 
lease  for  ten  years,  is  a  forfeiture ;  but  otherwise  of  a  lease  for  one 
year,  with  a  covenant  for  the  holding  it  for  a  longer  time  at  the  will  of 
the  lessor :  so  a  lease  for  one  year,  and  so  from  year  to  year  for  the 
life  of  the  lessee,  being  a  lease  for  two  years  at  least,  is  not  good  (o). 


to  the  local  act ;  that  the  words  "  null  and 
void"  in  that  act  were  not  to  be  construed 
as  "voidable,"  but  that  the  lessee  or  his 
surety  might  treat  the  lease  as  absolutely 
void;  and  that  the  lessee's  surety  might 
take  advantage  of  the  above  defect,  in  an 
action  brought  against  him  by  the  trustees 
for  nonpayment  of  the  rent,  though  the 
lessee  had  taken  the  tolls  for  several  years 
under  the  lease.  Pearce  v.  Morrice,  8  B.  & 
Adol.  396 ;  4  Nev.  &  Man.  48.  And  see 
WilUngUm  v.  Brown^  8  Q.  B.  Rep.  169. 

{g)  Morris  \.  Eime,  1  Ves.jun.  139.  Their 
power  to  give  notices  to  quit  and  to  distrain 
18  fully  discussed  in  a  subsequent  part  of 
this  work,  under  the  heads  ** Notice  to 
Quit,"  Book  I.,  Chap.  VII.,  Sect.  6,  and 
''Distress,"  Book  II.,  Chap.  II.,  Sect.  2. 

(A)  Wynne  v.  Lord  Newborough,  1  Ves. 
jun.  164. 


(0  Plowd.  349 ;  Blake  v.  Foster,  8  Term 
Rep.  437. 

U)  Badger  v.  Ford,  8  B.  &  Aid.  153 ;  and 
see  JrUtt  v.  Ellis,  7  B.  &  C.  846. 

(k)  Badger  v.  Ford,  8  Barn.  &  Aid.  153. 

(/)  Ecclesiastical  persons  may,  however, 
in  some  cases,  see  ante,  p.  14.  The  Court 
of  Q.  B.  has  refused  to  compel  the  lord  of  a 
manor  to  grant  a  licence  even  where  there 
was  an  alleged  custom  to  pay  a  certain  sum 
for  every  year  of  the  term.  Reg.  v.  Hale,  I 
Per.  &  Dav.  293  ;  9  Ad.  &  El.  389  ;  1  WilL 
Wol.  &  Hod.  741. 

(»i)  Jnon.,  Moor.  184. 

(n)  Frosel  v.  Welst,  Cro.  Jac  403;  Mat- 
thews  V.  Whetton,  Cro.  Car.  233  ;  Goodwiwv. 
Longhurst,  Cro.  Eliz.  535;  Erish  y.  Rives, 
Cro.  Eliz.  717. 

(o)  Lutterellv.  Weston,  Cro.  Jac  30a. 
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So  if  it  be  from  year  to  year,  excepting  one  day  in  every  year ;  for  it      Book  I- 
is  a  certain  lease  for  two  years  excepting  two  days,  which  is  a  lease  in      sect.  22. ' 


effect  for  more  than  one  year;  and  although  there  be  the  intermission 
of  a  day,  yet  that  is  not  material  (p).  So  if  a  copyholder  make  three 
leases  together,  each  to  commence  within  two  days  after  the  expiration 
of  the  other,  it  is  a  mere  evasion  of  the  custom,  and  therefore  not 
good  (9).  So  a  lease  for  more  than  one  year,  though  intended  only 
as  a  collateral  security,  is  bad,  if  it  amounts  to  a  present  demise  (r). 
A  lease  for  years,  without  licence  from  the  lord,  is  not  good  without 
a  special  custom,  though  the  lease  be  made  by  parol,  or  be  not  in 
possession,  but  to  commence  in  futuro  ;  and  such  lease  is  a  forfeiture, 
for  it  is  a  good  lease  between  the  parties  (5). 

By  special  custom,  a  copyholder  may  make  leases  for  more  than  one  Under  Special 
year,  or  for  life,  and  a  certain  number  of  years  after,  without  licence  ^^^™  ^° 
from  the  lord. 

A  copyholder  having  licence  to  lease,  ought  to  pursue  his  licence  Under  Licence 
strictly;  otherwise,  if  he  exceed  the  licence,  the  lease  is  bad :  thus,  if,  ™  °^ 
having  a  licence  to  lease  for  twenty-one  years  from  Michaelmas  last, 
he  lease  for  twenty-one  years  from  December  next:  so  if,  being 
licensed  to  lease  for  two  years,  he  lease  for  three  years :  so  if  a  copy- 
holder in  fee,  with  a  licence  to  lease  for  years,  if  he  so  long  live,  lease 
for  years  absolutely.  So  a  copyholder,  having  a  licence  to  make  a 
lease  for  twenty-one  years,  cannot  make  two  leases  for  that  term,  for 
he  has  satisfied  his  licence  by  one  lease  (t).  A  copyholder,  having  a 
licence  to  lease,  may,  however,  lease  for  fewer  years  than  his  licence 
allows :  thus  a  lease  for  three  years,  under  a  licence  to  let  for  twenty- 
one,  is  good  (u).  If  the  lord  license  his  copyholder  for  life  to  make 
a  lease  for  three  years,  if  he  so  long  live,  a  lease  for  three  years  abso- 
lately  is  good :  for  a  lease  by  a  copyholder  for  life  determines  by  his 
death,  and  therefore  the  condition  annexed,  being  implied  by  law,  is 
void;  bat  if  the  lord  license  upon  condition,  the  condition  is  void;  for 
he  gives  nothing,  but  only  dispenses  with  the  forfeiture  (x).  A  tenant 
at  will  of  a  manor  cannot  grant  a  copyholder  a  licence  to  alien  for 
years :  and  if  a  tenant  for  life  of  a  manor  grants  a  licence  to  alien  for 
years,  it  determines  at  his  death  (y). 

A  lease  without  licence,  and  contrary  to  the  custom,  in  order  to  What  Lease  by 
amount  to  a  forfeiture,  must  be  a  perfect  lease,  and  must  have  a  cer-  ?,  a^Forfei-^' 
lain  beginning  and  a  certain  end ;  for  otherwise  the  lease  is  void,  and  ture. 
carries  but  an  estate  at  will  at  most,  which  is  no  forfeiture ;  therefore, 
where  a  copyholder  had  demised  his  copyhold  for  a  year,  and  agreed 
to  grant  a  further  term  of  twenty-one  years,  provided  he  could  obtain 

if)  Lady  MoiUagw's  ca$e,  Cro.  Jac.  301.  Robinson  v,  Boutfield^  6  Queen's  B.  R.  492 ; 

(f)  Maitketn  v.  Whetttm,  Cro.  Car.  233.  1  Car.  &  Kir.  65^, 

(r)  MvrrU  ▼.  Twut,  2  Mod.  79.  (u)  Goodwin  v.  Longhurtt,  Cro.  Eliz.  535 ; 

(«)  Com.  Dig.  tit.  Copyhold^  (K.  3).  Wor ledge  v.  JBenbury,  Cro.  Jac.  437. 

it)  JadcaoH  ▼.  Neal,  Cro.  Eliz.  394 ;  Com.  (x)  Haddon  v.  Arrowsmith,  Cro.  Eliz.  461. 

l>ig.  tiL  Copyholdj  (K.  3);  and  see  Dm  d.  {y)  Com.  Dig.  tit.  Copyhold,  (C.  3). 
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Book  I. 

Chapter  L 

Sect.  22. 


Effect  of 
Leases  by 
Copyholders. 


of  his  lord  a  licence  for  that  purpose^  the  licence  was  held  to  be  a 
condition  precedent,  and  that  therefore  no  forfeiture  was  incurred  (z). 
But  no  forfeiture  is  incurred  provided  the  interest  actually  granted  be 
within  the  period  allowed  by  the  custom  of  the  manor,  although  the 
lessor  covenants  that  the  lessee  shall  enjoy  the  land  for  a  longer  period; 
the  distinction  being  between  an  interest  actually  granted  and  a  matter 
which  rests  entirely  in  contract  (a).     No  one  can  take  advantage  of 
the  forfeiture,  except  the  party  who  was  lord  at  the  time  it  occurred. 
The  remainder-man  or  reversioner,  after  the  death  of  the  lord,  before 
entry  or  seizure,  has  no  such  right  (b).    The  admittance  of  a  copy- 
holder, after  a  forfeiture  is  incurred,  is  clearly  a  waiver ;  and  any  act 
equally  solemn  will  operate  in  the  same  manner ;  and  such  acts  as 
operate  as  a  waiver  do  not  operate  as  a  new  grant,  but  admit  the  tenant 
to  be  in  of  his  old  title  (c).     If  a  copyholder,  after  a  lease  by  licence, 
forfeit  his  copyhold,  the  lord  shall  not  avoid  the  lease  (d). 

A  lease  by  a  copyholder  not  warranted  by  the  custom,  and  without 
the  licence  of  the  lord,  is  good  against  the  parties  themselves  and 
against  every  one  but  the  lord  (e) ;  and  as  against  the  lord  it  is  only 
a  ground  of  forfeiture,  which  he  may  waive  (/).  If  a  copyholder 
make  a  lease  by  licence,  the  lessee  may  assign  without  licence,  or 
make  an  under-lease,  for  the  lord  by  his  licence  has  parted  with  his 
interest :  so  if  the  lessor  after  a  lease  by  licence  die  without  heir,  the 
lessee  shall  have  it  for  his  term  against  the  lord ;  for  the  licence  is  a 
confirmation  of  the  lord  (^). 


General  De- 
scription of 
Powers. 


Sect.  23. — Persons  hamng  Powers. 
Powers  are  the  modifications  of  the  uses  of  that  estate  which  a 
man  has  to  dispose  of;  and  great  latitude  is  allowed  in  making  these 
modifications:  a  power  may  indeed  be  defined  to  be  an  authority 
enabling  one  person  to  dispose  of  the  interest  which  is  vested  in 
another  (A).  The  creation,  execution  and  construction  of  powers  de- 
pend on  the  substantial  intention  and  purpose  of  the  parties ;  for  the 
intent  of  the  parties  who  gave  the  power  ought  to  govern  every  con- 
struction (i) ;  and  such  intention  is  to  be  collected  from  the  words  of 
the  instrument,  according  to  their  ordinary  and  conmion  acceptation, 


8 


(«)  Bac.  Abr.  tit  Leaset,  (I.  6). 

(o)  Lady  Montague* i  case^  Cro.  Jac.  801 ; 
Lenthall  v.  Thomas^  2  Keb.  267  ;  Doe  cL 
Coore  V.  Clarey  2  T.  R.  739 ;  but  see  Richardt 
▼.  Ceely,  3  Keb.  638. 

(6)  Lady  Montague's  caae,  Cro.  Jac  801 ; 
Eastcourt  v.  Weeks,  1  Salk.  186. 

(c)  Doe  d.  Tarrant  v.  HelUer,  8  Term  Rep, 
171. 

(d)  Com.  Dig.  tit  Copyhold,  (C.  3). 

(e)  Salisbury  d.  Cooke  v.  Hurd,  Cowp. 
481;  WeUs  ▼.  Partridge,  Cro.  Eliz.  469; 
Athfield  Y.  Jshfield,  Sir  W.  Jones,  157  ;  Doe 


d.  Tressider  v.  Tressider,  I  Queen's  B.  R. 
416;  1  Gale  &  Dav.  70. 

(/)  Doe  d.  Robinson  v.  Bou^ld,  6  Queen's 
B.  R.  492 ;  1  Car.  &  Kir.  558. 

{g)  Johnson  ▼.  ^nart,  1  Roll.  Abr.  508, 
pi.  14. 

(A)  OoodkiU  Y.  Brigham,  1  Bos.  &  PuL 
196. 

(i)  Ren  d.  HaU  v.  Bulkeley,  1  DougL  293, 
574 ;  Taylor  d.  Atkyns  v.  Horde,  1  Burr.  60, 
120 ;  Pomeroy  v.  Partington^  8  Term  Rep. 
665. 
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and  not  according  to  any  legal  or  technical  meaning  of  them  (A).    He      Book  I. 
to  whom  the  power  is  given  has  a  right  to  enjoy  the  full  exercise  of     sect.^2S.  ' 


it:  they^  over  whose  estates  it  is  given^  have  a  right  to  say  "  It  shall 
not  be  exceeded,  the  condition  shall  not  be  evaded ;  it  shall  be  strictly 
pursued  in  form  and  substance ;  and  all  acts  done  under  a  special  au- 
thority, not  agreeable  thereto,  nor  warranted  thereby,  must  be  void." 

The  circumstances  attending  the  execution  of  leases  granted  under  Execution  of 
powers  may  be  considered,  1.  With  respect  to  the  lessor ;  2,  to  the  g^*?  ^ 
lessee (/);  3,  to  the  subject  on  which  the  power  is  to  operate;  4,  to 
the  quality  and  quantity  of  interest  to  be  granted;  6,  to  the  rent; 
6,  to  the  form  of  the  lease  (m)  (»). 

1.  With  respect  to  the  lessor;  which  only  is  to  be  considered  in  this  With  respect  to 
place.  He  must,  as  we  have  observed,  pursue  the  power  strictly  (o). 
If  tenant  for  life,  therefore,  have  a  special  power  of  granting  leases  for 
a  longer  term  than  his  own  life,  upon  his  death  the  lease  is  void,  unless 
the  power  has  been  strictly  pursued.  So  tenant  for  life,  with  power 
of  leasing  ander  certain  conditions,  must  demise  in  strict  conformity 
with  those  conditions ;  and  if  his  lease  vary  from  them  in  the  interest 
demised,  or  the  rent  reserved,  it  cannot  be  supported  against  the 
remainder-man  (p).  If  a  tenant  for  life,  under  a  limited  power  of 
leasing,  grant  a  lease  exceeding  his  power,  the  lease  is  void,  and  not 
capable  of  confirmation  by  the  remainder-man :  but  if  the  remainder- 
man accept  rent,  as  rent^  afler  the  death  of  the  tenant  for  life,  it  is  an 
admission  that  the  defendant  is  his  tenant,  and  then  he  is  entitled  to 
notice  to  quit  {q).  A  tenant  for  life,  who  has  a  power  to  make  leases 
for  three  lives,  or  twenty-one  years,  cannot  make  such  leases  by  letter 
of  attorney  by  virtue  of  his  power ;  because  such  leases  not  being 
derived  out  of  the  interest  of  the  tenant  for  life,  but  by  an  authority 
derived  from  the  tenant  in  fee,  and  to  charge  the  estate  of  third  per- 
sons, the  trust  for  that  purpose  is  personal,  and  cannot  be  delegated 
to  another  (r).  Where  a  power  of  leasing  was  given  to  the  father, 
who  was  tenant  for  life,  and  after  his  decease  to  his  son,  who  was  also 
tenant  for  life,  and  the  son  obtained  a  grant  from  the  father  of  his  life 
estate  (without  noticing  the  power),  subject  to  a  certain  rent,  with  a 
power  of  re-entry  for  nonpayment,  it  was  held  that  the  son,  during 
the  lifetime  of  his  lather,  could  not  lease  under  the  power  {s).  The 
grantor  of  a  lease  under  a  power  need  not  be  in  actual  possession; 

(*)  OnffUh  ▼.  Hmmton,  4  Tern  Rep.  7S7 ;      Sect.  17  and  Sect  18,  (b),  (c). 

T.  Doe  d.  Jersey  {Earl),  3  Bligh,  290 ;  (o)  Tatflor  d.  Atkytu  v.  Horde,  I  Barr.  60, 


7  Price,  281 ;   3  Moore,  839 ;  2  Brod.  &  120. 

Btng.  474.  (p)  Doed.  Ellis  v.  SandJum,  1  Term  Rep. 

(0  See  post.  Chap.  IV.,  Sect  17.  705;  Doed.  Pulteney  v.  Caoan,  5  Term  Rep. 

{«)  Powell  on  Pow.  345.  667 ;  6  Bro.  Par.  Cas.  175. 

(a)  The  rules  of  law  adopted  in  cases  of  (^ )  Doe  d.  Martin  ▼.  ffatiSf  7  Term  Rep. 

cocMasdcal  teases,  and  leases  made  by  te-  S3 ;  2  Esp.  501 ;  and  see  Doe  d.  Penmngtom 

Banu  in  tail  under  the  statute  32  Hen. V II I.  t.  Tmiere,  12  Q.  B.  998. 

apply  equally  to  leases  made  by  Tirtue  of  (r)  2  Co.  Rep.  76  a. 

powers;  Bac.  Abr.  tit  Leases,  (I.  11),  n.  («)  Coxe  v.  Day,  13  East,  118. 
See  ante,  pp.  2,  14,  also  post,  Chap.  IV., 
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>  Sect.  23. 


but  a  constructive  possession,  by  the  receipt  of  the  rents  and  profits,  is 
a  su£Bcient  compliance  with  the  power :  for,  if  actual  possession  were 
necessary,  a  leasing  power  could  never  be  executed  where  the  land  is 
in  the  hands  of  a  tenant  (t). 


Power  of 
Agents  to 
lease. 


Sect.  24. — Persons  having  special  Authority. 

(a)  Agents, 
A  special  agent,  under  a  limited  authority,  cannot  bind  his  principal 
by  an  act  beyond  the  scope  of  such  limited  authority  (m)  :  but  where 
a  man  does  such  an  act  as  cannot  be  good  by  any  other  means  than 
by  virtue  of  his  authority,  it  shall  be  intended  to  be  an  execution  of 
his  authority;  although  where  a  man  has  an  interest  and  authority, 
and  does  an  act  without  reciting  his  authority,  it  shall  be  intended  to 
be  done  by  virtue  of  his  interest  {x),    A  lease  may  be  made  by  an 
agent  who  has  authority  from  the  lessor  to  execute  it  in  his  name  (y). 
An  agent,  who  makes  an  agreement  or  a  lease,  ought  in  prudence  to 
make  it  as  the  instrument  of  his  principal  (z) ;  otherwise,  he  may  make 
himself  responsible  for  the  performance  of  the  contract  or  covenants, 
even  although  he  expressly  describe  himself  as  an  agent  (a).     An  agent 
appointed  to  contract  for  the  granting  of  a  lease  does  not  require  a 
written  authority  under  the  4th  section  of  the  Statute  of  Frauds,  29 
Car.  II.  c.  3;  but  an  authority  to  execute  a  deed  must  be  by  writing 
under  seal  (6).     It  would  seem,  also,  that  an  authority  to  demise  an 
incorporeal  hereditament  ought  to  be  under  seal. 


(0  Ren  d.  Hall  ▼.  Bulkeky,  1  Dougl.  292. 
In  case  by  the  reversioner,  an  allegation 
that  the  messuage  was  in  the  possession  of 
A.,  as  tenant  to  the  reversioner,  means  that 
the  tenant  had  a  right  to  the  possession  in 
point  of  interest,  so  that  the  plaintiff  could 
sue  as  reversioner.  See  Hosking  v.  PhillipSf 
8  Exch.  R.  168;  Book  III..  Chap.  V., 
Sect  2,  post 

(u)  Fenn  v.  Harrison^  3  Term  Rep.  757 ; 
see  Hamilton  v.  Clanricarde,  5  Bro.  P.C.547. 
Where  the  owner  of  a  house  employed  an 
agent  to  let  it,  and  a  person  being  in  treaty 
for  it,  asked  the  agent  if  there  was  any  ob- 
jection to  the  house ;  to  which  he  answered, 
there  was  not  and  a  written  agreement  was 
then  entered  into,  but  it  was  afterwards 
discovered,  that  the  adjoining  house  was  a 
brothel;  it  was  held,  it  an  action  by  the 
owner  on  the  agreement,  to  which  there 
was  a  plea  of  fraud,  covin  and  misrepre- 
sentation, that  the  plea  was  not  supported, 
though  the  owner  was  aware  of  the  nuisance, 
his  agent  not  knowing  of  it,  and  it  not  appear- 
ing that  the  owner  had  purposely  employed 
the  a^ent,  because  he  was  not  aware  of  it 
Con/oot  v.  Fowkey  6  Mee.  &  W.  358.    But 


where  an  agent  made  a  false  represents tioo, 
believing  it  to  be  true,  though  without  the 
authority  of  his  principal,  as  to  the  value 
of  a  house  on  the  sale  of  a  lease  of  it,  it  was 
held  that  the  buyer  could  recover  from  the 
principal  the  difference  of  the  value.  FuUer 
V.  Wilson,  3  Q.  B.  Rep.  58 ;  2  Gale  &  Dav. 
460.  The  judgment  in  this  case  was,  how- 
ever, afterwards  reversed,  the  facts  of  the 
case  appearing  to  be  different  Wilson  v. 
Fuller,  3  Q.  B.  Rep.  68,  1009;  8  Gale  & 
Dav.  570.  There  is  no  implied  duty  in  the 
owner  of  a  house,  which  is  in  a  ruinous  and 
unsafe  condition,  to  inform  a  proposed  te- 
nant that  it  is  unfit  for  habitation  ;  and  no 
action  will  lie  against  him  for  an  omission 
to  do  so,  in  the  absence  of  express  warranty 
or  active  deceit  Keates  v.  Cadogan  (Earl\ 
10  C.  B.  591. 

(x)  Parker  v.  Kett,  I  Ld.  Raym.  660. 

(y)  Bull.  N.  P.  177.  See  post,  Chap.  IV., 
Sect  18,  (e). 

(«)  Combe's  case,  9  Rep.  77  a;  Berkeley 
Y.  Hardy,  5  B.  &  C.  355. 

(a)  Norton  v.  Herron,  Ry.  &  Mo.  229. 

(b)  Hortley  v.  Rush,  7  Term  Rep.  209 ; 
White  V.  Cuyler,  6  Term  Rep.  176. 
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BookL 
(y»BaUiffs.  ^gncTaV' 

A  bailiff  of  a  manor  cannot,  by  virtue  of  his  oflSce,  make  leases  for  power  of 
years ;  for  his  business  is  only  to  collect  the  rents,  gather  the  fines,  BaiJiff«  to 
look  afler  the  forfeitures,  and  such  like ;  he  has  no  estate  or  interest 
in  the  manor  itself,  and  therefore  cannot  contract  for  any  certain  in- 
terest thereout :  but  the  lord  of  the  manor  may  give  him  a  special 
power  to  make  leases  for  years  as  he  may  do  to  any  stranger ;  and 
then  such  leases,  if  they  are  pursuant  to  the  power,  and  made  in  the 
name  of  the  lord,  will  be  as  good  as  leases  by  the  lord  himself.  A 
general  bailiff  of  a  manor  may  make  leases  at  will  without  any  special 
authority,  because,  having  to  collect  and  answer  the  rents  of  the 
manor  to  his  lord,  if  he  could  not  let  leases  at  will,  the  lord  might 
sustain  great  prejudice  by  absence,  sickness  or  other  incapacity  to 
make  leases  when  any  of  the  former  leases  were  expired ;  and  such 
leases  at  will  are  for  the  benefit  of  the  lord,  and  can  be  no  ways  pre- 
judicial to  him,  because  he  may  determine  his  will  when  he  thinks 
fit  Such,  however,  must  be  taken  to  be  strict  tenancies  at  will ; 
otherwise,  as  general  tenancies  at  will  are  construed  to  be  tenancies 
from  year  to  year,  and  half  a  year's  notice  to  quit  is  required  before 
a  tenant  can  be  ousted,  such  tenancies  might  prove  very  prejudicial  to 
the  lord's  interest  (c). 

Sect.  25. — Disseisors  and  Disseisees. 

A  disseisor,  though  his  entry  is  unlawful,  may  make  leases  which  Power  of  Dis- 
shall  be  good  against  all  persons  except  him  who  has  the  right  of  ^^^^      ^^^'    \ 
possession  (d). 

If  one  be  disseised  of  lands,  and  whilst  he  is  out  of  possession  Power  of  Dis- 
intend  to  make  a  lease  for  years ;  the  way  is  to  prepare  a  deed  of  *®**^®  ^°  ^^^^' 
lease,  and  afler  he  has  signed  and  sealed  it,  before  any  actual  delivery 
thereof  as  his  deed,  to  deliver  it  as  an  escrow  to  a  third  person,  to  be 
delivered  as  bis  deed  afler  entry  and  actual  possession  taken  in  his 
name  (e). 

(e)  SkapUmd  ▼.  R^dler,    Cro.  Jac  55;  (</)  Vin,  Abr.  tit  JEttole»  R.  A.  pi.  5. 

Gsr&im  T.  Searls,  Cro.  Jac.  Si.  (e)  Bac.  Abr.  tit  Leoies,  (I.  4). 
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Sect.  1. — Ecclesiastical  Persons. 
Every  person  who  is  not  rendered  incompetent  by  some  legal  dis- 
ability is  capable  of  being  a  lessee. 

By  the  statute  1  &  2  Vict  c.  106  (repealing  the  67  Geo.  III.  c. 
99  (a) ),  it  is  enacted,  sect  28,  "  that  it  shall  not  be  lawful  for  any 
spiritual  person,  holding  any  cathedral  preferment  or  benefice,  or  any 
curacy  or  lectureship,  or  wlio  shall  be  licensed  or  otherwise  allowed 
to  perform  the  duties  of  any  ecclesiastical  office  whatever,  to  take  to 
farm  for  occupation  by  himself,  by  lease,  grant,  words  or  otherwise, 
for  term  of  life,  or  of  years,  or  at  will,  any  lands,  exceeding  eighty 
acres  in  the  whole,  for  the  purpose  of  occupying,  or  using,  or  culti- 
vating the  same,  without  the  permission  in  writing  of  the  bishop  of 
the  diocese,  specially  given  for  that  purpose  under  his  hand;  and 
every  such  permission  to  any  spiritual  person  to  take  to  farm,  for  the 
purpose  aforesaid,  any  greater  quantity  of  land  than  eighty  acres, 
shall  specify  the  number  of  years,  not  exceeding  seven,  for  which 
such  permission  is  given  :  and  every  such  spiritual  person,  who  shall, 
without  such  permission,  so  take  to  farm  any  greater  quantity  of  land 
than  eighty  acres,  shall  forfeit  for  every  acre  of  land  above  eighty 
acres,  so  taken  to  farm,  the  sum  of  forty  shillings  for  each  year  during 
or  in  which  he  shall  so  occupy,  use  or  cultivate  such  land,  contrary 
to  the  provisions  aforesaid."  By  the  124th  section  of  the  same 
statute,  the  word  "  benefice  "  is  explained  to  mean  benefices  with  cure 
of  souls,  and  no  others ;  and  to  comprehend  all  parishes,  perpetual 
curacies,  donatives,  endowed  public  chapels,  parochial  chapelries,  and 
chapelries  or  districts  belonging  or  reputed  to  belong,  or  annexed  or 
reputed  to  be  annexed,  to  any  church  or  chapel  (J). 


(a)  This  statute  repeals  all  the  former 
statutes  upon  the  subject,  and  amongst 
others  the  21  Hen.  VIII.  c.  18,  the  43 
Geo.  III.  c.  84,  and  the  48  Geo.  III.  c  109. 


(6)  A  lease  made  contrary  to  these  pro- 
visions is  not  void,  but  voidable  merely  on 
an  information  brought  for  holding  a  quan- 
tity of  land  above  eighty  acres. 


LBA8B8  TO  INFANTS.  43 


Sect.  2.— Infants.  Chapter  ii. 

•^  Sect.  2. 


Book  I. 

< 

Although  leases  to  infants  are  not  absolutely  Toid,  yet  they  are 
voidable  by  such  infants  upon  attaining  their  majority ;  thus,  where  fanun^hether 
in  an  action  of  debt  for  rent,  the  defendant  pleaded  infancy  at  the  ^°j**  *  ^®*^" 
time  of  the  lease  made,  the  court  held  upon  demurrer,  that  the  lease 
was  voidable  only  at  the  election  of  the  infant,  and  the  defendant  not 
having  refused  and  waived  the  land  before  the  rent^ay  came,  although 
he  came  of  age  before  that,  and  it  not  being  shown  to  the  court  that 
the  rent  was  greater  than  the  value  of  the  land,  the  plaintiff  had 
judgment  (c).    And  it  would  seem  that,  an  infant  who  has  taken  pos- 
session under  a  lease  which  is  disadvantageous  to  him,  is  liable  if  he 
has  not  disclaimed  on  attaining  his  full  age  {d).    Where  a  lease  to  an 
miant,  however,  is  not  by  deed,  he  perhaps  will  be  liable  at  all  events 
for  use  and  occupation  of  the  premises  in  which  he  resides ;  for  he  is 
liable  for  necessaries,  (which  is  a  relative  term,  according  to  his  station 
in  life,)  under  which  description  lodging  must  surely  come :  wherefore 
such  a  case  would  probably  be  held  to  fall  within  the  fair  liability 
which  the  law  imposes  on  infants  of  being  bound  for  necessaries  (€). 
Where  an  infant  rented  a  house,  and  exercised  his  trade  as  a  barber 
therein,  it  was  held  that  it  was  properly  lefl  to  the  jury  to  decide 
whether  it  came  within  the  term  of  necessaries.     It  would  appear  that 
there  is  no  difference  between  a  trade  carried  on  by  a  minor,  and  his 
occupation  of  a  house  in  a  manual  employment;  and  that  he  is  not 
liable  for  the  rent  of  a  house  taken  for  either  purpose  (/). 

The  election  to  avoid  a  lease  must  be  made  by  the  infant  within  a  Election  to 
reasonable  time  after  he  attains  his  full  age ;  and  it  would  seem  that  ^^^ 
an  acquiescence  of  four  months  after  majority  would  preclude  an 
infant  from  afterwards  disaffirming  a  lease  {g)  (A).    An  acquiescence 
for  so  long  a  period  would  be  evidence  from  which  a  jury  might  infer 
an  affirmance  of  the  lease. 

If  the  infant  lessee  elects  to  annul  the  lease,  he  cannot  recover  the 
consideration  paid  for  it,  although  subsequent  events  may  effect  a 
complete  failure  of  the  object  for  which  such  consideration  was 
given  (£). 

If  a  person  jointly  interested  with  an  infant  in  a  lease,  obtain  a  Infant  jointly 
renewal  to  himself  only,  and  the  lease  prove  beneficial,  he  shall  be  JJJJ^i^  ^ 

(e)  BuD.  N.  P.  177 ;  KeUetf^s  cote,  Cro.  Moore,  466. 

Jac.  820;  Bojflu  y,  DineUy,  3  Mau.  &  S.  (A)  If  an  infant  pay  money  as  a  premium 

477.  for  a  lease,  which  he  avoids  upon  coming  of 

{d)  Norih' Western  RaUwaif  Company  t.  age,  and  never  derives  benefit  from  the  oc- 

JitiRAatlt  5  Ex.  R.  128.  cupation,  he  cannot  recover  back  such  money 

ie)  Hands  v.  SUmeff,  8  Term  Rep.  578.  in  an  action  for  money  had  and  received. 

/)  Lowe  T.  GrigUks,  1   Scott,  458 ;   1  Holmet  v.  Blogg,  8  Taunt.  35. 

Hodges,  sa  (i)  Holmes  v.  Blogg,  8  Taunt  89. 
(/)  Holmet  T.  Blegg,  8  Taunt  S5 ;   I 
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Sect.  2. 


Renewal  of 
Leases  to  In- 
fants. 


held  to  have  acted  as  trustee,  and  the  infant  may  claim  his  share  of 
the  benefit ;  but  if  it  do  not  prove  beneficial,  he  must  take  it  upon 
himself:  this  is  the  peculiar  privilege  of  the  unprotected  situation  of 
an  infant  (J). 

By  Stat,  n  Geo.  IV.  &  1  Will.  IV.  c.  65,  s.  12,  leases  to  infants 
may,  under  the  direction  of  the  Courts  of  Equity,  be  surrendered  and 
renewed. 


Married 
Women  may 
be  Lessees. 


Leases  to  Hus- 
band and  Wife. 


Renewal  of 
Leases  to  mar- 
ried Women. 


Sect.  3. — Married  Women. 

A  married  woman  may  be  a  lessee,  her  husband's  express  assent 
to  the  lease  not  being  necessary,  as  the  estate  vests  until  he  signifies 
his  dissent  (A).     She  may  however  avoid  it  afler  his  death  (/). 

If  a  lease  be  made  to  a  husband  and  wife,  the  wife  cannot  disagree 
to  it  during  the  life  of  her  husband,  and  if  she  acquiesce  after  bis 
death,  she  will  be  liable  for  all  arrears  of  rent  which  accrued  during 
his  lifetime.  So  she  shall  be  charged  with  waste  during  the  cover- 
ture (iw).  But  it  is  said,  however,  that  if  there  be  any  special  cove- 
nants inserted  in  the  lease,  she  is  not  bound  by  them  after  the  death 
of  her  husband,  although  she  continues  tenant  by  force  of  the  de- 
mise (n). 

By  Stat  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  s.  12,  leases  to  married 
women  may,  under  the  directions  of  the  Courts  of  Equity,  be  surren- 
dered and  renewed. 


Liability  of. 


Renewal  of 
Leases. 


Sect.  4. — Lunatics. 

Idiots  and  lunatics  may,  it  appears,  take  leases  for  their  benefit  (o). 
Use  and  occupation  cannot  be  maintained  on  a  written  agreement 
entered  into  by  a  lunatic  to  take  a  house  which  is  unnecessary,  if  the 
lessor  was  aware  of  it,  and  took  advantage  of  the  lunatic's  situation  (p). 

Committees  of  lunatics  may,  by  stat.  11  Geo.  IV.  &  1  Will.  IV. 
c.  65,  s.  13,  under  the  directions  of  the  Lord  Chancellor,  surrender 
leases  and  take  new  ones  for  the  benefit  of  the  lunatics. 


When  they 
may  be  Les- 
sees. 


Sect.  6. — Persons  Outlawed  and  Attainted. 
Outlaws  may  be  lessees  (q) ;  but  leases  taken  by  them  for  chattel 
interests  are  forfeited  to  the  crown,  whether  the  outlawry  be  in  a  civil 


(j)  Ex  parte  Grace,  1  Bos.  &  Pul.  576. 

(Ar)  Swaine  y.Holman,  Hob.  204 ;  Co.  Litt. 
8  a. 

(/)  Co.  Litt.  8  a. 

(m)  2  Instit.  308 ;  2  Roll.  827, 1. 10,  25 ; 
Com.  Dig.  tit.  Baron  and  Feme,  (S.  2). 


(n)  1  RoU.  Abr.  849,  pi.  2 ;  Brownl.  3L 
And  see  Dyer,  13  b. 

(o)  Co.  Litt.  2  b. 

(p)  Dane  v.  VUcountess  KtrktoaU,  8  Car. 
&  Pay.  679. 

{q)  Knowlet  ▼.  Powel,  Owen,  116. 
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or  criminal  case  (r) ;  but  outlawry  in  a  civil  action  does  not  occasion      Book  I. 
a  forfeiture  of  freehold  leases  (^).     Leases  taken  by  an  outlaw  in  his       sect.  5.i 
character  of  executor  are  not  forfeited  to  the  crown  on  office  found  {t). 
Persons  attainted  of  treason  or  felony  may  be  lessees ;  but  upon  office 
found,  their  leases  become  forfeited  to  the  crown  («). 


Sect.  6. — Aliens, 

If  a  lease  for  years  were  made  to  an  alien,  upon  office  found,  the  Leases  to 
king  by  the  common  law  was  entitled  to  it.  If  a  lease  for  years  were  ^^^^^ 
made  to  an  alien  merchant  friend  of  land,  meadows,  pastures,  woods, 
and  the  like,  the  estate  would,  upon  office  found,  devolve  to  the  crown. 
But  such  a  person  was  entitled  to  take  a  lease  for  years,  but  not  a 
freehold  lease,  of  a  house  for  habitation,  as  incident  to  commerce;  and 
the  crown  would  not  be  entitled  to  such  lease  unless  he  departed  or 
relinquished  the  realm.  But  if  he  died,  tlie  house  would  go  to  the 
king,  not  to  his  executors  or  administrators.  But  if  the  alien  wtre  no 
merchant  or  an  alien  enemy,  the  lease,  although  for  his  habitation, 
belonged  to  the  crown  (or).  Also  the  statute  32  Hen.  VIII.  c.  16,  s.  13, 
makes  all  leases  of  any  dwelling-house  or  shop  within  this  realm,  or 
any  of  the  king's  dominions,  made  to  a  stranger,  being  an  artificer  or 
bandicraflsman,  bom  out  of  the  king's  obeisance,  not  being  a  denizen, 
absolutely  void  and  of  none  effect.  But  the  late  statute  7  &  8  Vict, 
c  66,  s.  5(y),  superseding  in  effect  that  of  Henry  VIII.,  enacts  that 
every  alien,  being  the  subject  of  a  friendly  state,  may  by  grant,  lease, 
devise,  assignment,  bequest,  representation  or  otherwise,  take  and  hold 
any  lands,  houses  or  other  tenements  for  the  purpose  of  residence  or  of 
occupation,  or  for  the  purpose  of  any  business,  trade  or  manufacture, 
for  any  term  of  years  not  exceeding  twenty-one  years,  and  with  the 
same  rights,  except  that  of  voting  for  members  of  parliament,  as  if  he 
were  a  natural  bom  subject.  The  statute,  by  section  15,  reserves  to 
aliens  their  rights  and  privileges,  as  to  the  possession  of  real  property, 
as  amply  as  they  were  enjoyed  before  the  act.  Leases,  therefore, 
exceeding  twenty-one  years,  granted  to  an  alien  friend,  are  not  void 
unless  they  fall  within  the  32  Hen.  VIII.  c.  16;  but  upon  office  found 
the  crown  would  become  entitled  to  them,  except  in  the  case  of  a  lease 
of  a  house,  for  the  purposes  of  commerce,  granted  to  an  alien  friend. 
Alien  enemies,  among  whom  infidels  are  ranked,  cannot  hold  leases 

(r)  Reed  ▼.    Ward,  1  Lev.  8 ;  Britton  v.  (u )  Co.  Litt.  2  b  ;  Shep.  Touch.  235. 

Cole,  1  Salk.  395.    As  to  outlawry  in  a  civil  («)  Co.  Litt.  2  b ;  Fourdrin  v.  Gowdey,  3 

case,  8e«  Common  Law  Procedure  Act,  15  Myl.  &  K.  383  ;  and  eee  1  Bla.  Com.  372, 

ft  16  Vict.  c.  76,  s.  24.  and  Caroon't  case,  Cro.  Car.  8. 

{»)  2  RoH.  Abr.  807 ;  Com.  Dig.  tit  Ut-  (y)  This  act  does  not  extend  to  the  colo- 

<(^vy,  (D.  8).  niesisee  10&;  11  Vict  c.  88. 

(/)  Com.  Dig.  tit  Utlagary,  (D.  8). 
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l)hapter  II. 
Sect.  6. 


cupation  of 
Vemises  by 
liens. 


ifaturalization 
bf  Aliens. 


either  for  the  purpose  of  commerce  or  habitation  (c).  Just  before  the 
passing  of  this  statute,  7  &  8  Vict.  c.  66,  the  court  refused  to  nonsuit 
in  ejectment,  when  title  was  made  in  a  woman  whose  husband  was  an 
alien  (rf).  The  statute  32  Hen.  VIII.  c.  16,  may  be  pleaded  in  bar  to 
an  action  of  debt  for  rent  brought  against  an  executor  or  administrator; 
but,  in  pleading  it,  it  seems  necessary  to  aver  that  the  messuage  de- 
mised was  a  dwelling-house  or  shop  (a).  The  statute  32  Hen.  VIII. 
c.  16,  being  penal,  is  to  be  construed  strictly,  and  therefore  an  assign- 
ment of  a  lease  to  an  alien  is  not  absolutely  void  (/).  It  would  seem 
that  marriage  will  not  entitle  an  alien  husband  to  a  term  which  is 
vested  in  his  wife(^). 

Although  the  statute  32  Hen.  VIII.  c.  16,  s.  13,  made  leases  of  dwell- 
ing-houses or  shops  granted  to  any  stranger  artificer  void,  yet  if  such 
artificer  occupied  a  dwelling-house  or  shop  under  an  agreement  which 
did  not  amount  to  a  lease,  or  if  he  were  tenant  from  year  to  year,  or 
for  a  shorter  time,  an  action  for  use  and  occupation  would  lie  against 
him  notwithstanding  that  statute  (A).  But  an  agreement  which  pro- 
vided for  the  granting  a  future  lease  was  illegal  by  the  statute,  and  if 
the  alien  took  possession  under  it,  the  lessor  might  enter  at  any  time 
and  eject  him  (i).  An  alien  may  occupy  a  tenement,  and  carry  on  his 
trade  there  like  another  person ;  and  has  therefore  an  interest  which 
enables  him  to  gain  a  settlement  by  renting  the  tenement  (k). 

As  to  the  naturalization  of  aliens,  see  7  &  8  Vict  c.  66,  ss.  6,  13 
and  16. 


When  Deni- 
zens may  be 
Lessees. 


Sect.  7. — Denizens. 
A  denizen  is  an  alien  bom,  but  who  has  obtained  ex  donatione  regis 
letters-patent  to  make  him  an  English  subject.  A  denizen  occupies  a 
middle  state,  between  an  alien  and  a  natural  born  subject,  and  par- 
takes of  both  (Z).  He  may  take  lands  by  purchase  or  devise,  and  may 
be  a  lessor  or  lessee,  like  a  natural  born  subject  (m),  but  he  cannot 
take  any  grant  of  lands,  &c.  from  the  crown  (n). 


(c)  Co.  Litt.  2  b ;  Calvin* t  caut  7  Rep. 
17a;  Wing's  Maxims,  10;  1  Bla.  Coin.372; 
Anon,^  Owen,  45.  But  see  Brock  y.  PhilHps, 
Cro.  Eliz.  688. 

{d)  Doe  d.  mUer  ▼.  Rogers,  1  Car.  &  K. 
890. 

(e)  Jevens  v.  Harridge,  I  Saund.  Rep.  6; 
and  see  the  notes. 

(/)  Wootton  V.  Steffenoni,  12  Mees.  & 
Wels.  129. 

{g)  Theobalds  ^.Dvffoy J  9  Mod.  102.  But 


see  Doe  d.  MiUer  v.  Rogers,  I  Car.  &  Kir. 
890. 

(A)  Jevens  v.  Harridge,  1  Saund.  Rep.  6. 

(i)  Lapierre  v.  M'Intosh,  9  Ad.  &  EL  867 ; 
1  Per.  &  Dav.  629. 

(Ar)  Rex  v.  Easthowme,  4  East,  107 ;  1 
Black.  Com.  372. 

(/)  Calvin's  case,  7  Rep.  25  b. 

(m)  1  Bla.  Com.  374;  BendL  10,  pL  40; 
32  Hen.  VIII.  c.  16,  s.  18. 

(n)  Stat.  12  &  18  Will.  III.  c.  2. 
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Book  I. 
Sect.  8.- Corporations.  ^"s^'e""*!? 

A  corporation  aggregate  may  take  any  chattel^  as  a  lease,  &c.,  in  its  y^^^  Lea» 
corporate  capacity,  which  shall  go  in  succession,  because  it  is  always  may  be  madel 
in  being  (o).    But  regularly  no  chattel  shall  go  in  succession  in  case    ^''P®™'*°° 
of  a  sole  corporation ;  therefore,  if  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  and  the  bishop  die,  it  shall  not  go  to  his 
successors,  but  to  his  executors  (p) :  by  custom  however  it  may,  as  in 
the  instance  of  the  Chamberlain  of  Xondon  (9). 

One  individual  of  a  corporation  a^regate  cannot  take  a  lease  from  Leases  by  Cd 
the  corporation  (r).  A  corporation  sole  cannot  make  a  lease  to  himself  f^l^  ^^  ^ 
in  his  natural  capacity  ($) ;  but  there  is  no  objection  to  such  a  lease 
being  made  in  trust  for  the  grantor.  Nor  can  one  member  of  a  cor- 
poration aggregate  make  a  lease  of  corporate  lands  to  another  member ; 
thus,  a  dean  cannot  make  a  lease  to  his  chapter  (Oy  nor  vice  versi. 
But  a  lease  may  be  made  by  the  dean  and  chapter  to  one  of  the  pre- 
bendaries, as  a  prebendary  is  not  an  integral  part  of  the  body  politic  (u). 

By  several  statutes,  churchwardens  and  overseers  of  the  poor  may,  Churchwar- 
as  such,  purchase  houses  for  the  poor,  or  contract  for  their  lodgings,  J|^  *°  ^"* 
although  they  have  not  legally  any  corporate  capacity.  Church- 
wardens and  overseers  are  not  by  the  stat  59  Geo.  III.  c.  12,  s.  17, 
made  a  complete  body  corporate }  and  therefore  it  is  not  necessary  in 
pleading  to  show  the  acceptance  of  a  demise  to  them  by  an  instrument 
under  a  common  seal ;  and  such  a  demise  to  them  by  their  name  of 
office  would  be  good  {x).  Where  land  was  let  to  the  churchwardens 
and  overseers  of  the  poor,  jointly  with  the  surveyors  of  the  highways, 
and  their  successors,  it  was  hdd  that  it  was  not  a  case  within  the 
statute  69  Geo.  111.  c.  12,  though  let  at  a  vestry  meeting  and  for  the 
purposes  of  the  poor,  and  that  therefore  the  parties  were  individually 
liable  (y). 


Sect.  9. — Assignees  of  Bankrupts  and  Agents. 

An  assignee  of  a  bankrupt  cannot  become  a  lessee  of  the  bankrupt's  Leases  to  As- 
estate ;  if  therefore  instead  of  selling  the  estate  he  take  a  lease  of  it,  Sanknipts. 
he  win  be  accountable  for  all  the  profits,  and  must  sustain  the  loss,  if 
any(r). 

With  respect  to  agents  and  other  persons  whose  duties  are  parti-  Leases  to 

(•)  Bac  Abr.  tit.  CvrporaiUms,  (£.  4).  362  ;  1  DowL  N.  S.  129.    See  also  Owlds- 

if)  Co.  Litt  46  b.  uwrth  v.  Knights,  11  Mees.  &  Web.  387,  and 

(q)  2  Bac  Abr.  14.  ante,  p.  9. 

(r)  SttUer  ▼.  Grosoener,  8  Mod.  303.  {y)  Uthwaii  ▼.  EUcint,  13  Mees.  &  Wels. 

it)  Ibid.  772. 

(0  SaUer  ▼.  GratveneTf  8  Mod.  303.  (z)  Ex  parte  Hughes,  6  Ves.  617  ;  Exports 

(«)  Ibid.  Lyon,  6  Ves.  617. 

{x)  SmUh  ▼.  Adkhis,  8  Mees.  &  Wels. 
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SCATTER  II. 

Sect.  9. 


LEASES  TO  ASSIGNEES  OF  BANKRUPTS  AND  AGENTS. 

cularly  the  object  of  equitable  jurisdiction,  the  Courts  of  Equity  view 
with'  considerable  jealousy  contracts  entered  into  by  them  for  leases. 
It  is  incumbent  on  a  person  in  the  situation  of  an  agent  to  show  that 
the  transaction  is  perfectly  fair  and  reasonable,  and  that  a  just  con- 
sideration has  been  given  by  him  for  a  lease  obtained  from  his  prin- 
cipal (a).  The  same  observation  also  applies  to  persons  in  the  situa- 
tion of  debtor  and  creditor,  attorney  and  client,  and  mortgagor  and 
mortgagee. 

(a)  KingsUmd  {Lord)  ▼.  Bameioell,  4  Bro.  ParL  Cases,  154. 
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Book  I. 

,  «-       ,.  Chapter  III 

Sect.  1. —  Corporeal  Hereditaments.  Sect.  i. 

Corporeal  hereditaments  (a)  consist  wholly  of  substantial  and  per-  Leases  of  Cor- 
manent  objects.  When  leases  for  years  began  to  be  looked  upon  as  Jj^^^g^**" 
a  fixed  and  permanent  interest,  and  the  lessees  were  sufficiently  ena- 
bled to  defend  themselves  and  their  possessions  against  the  acts  and 
encroachments  as  well  of  the  lessor  as  of  strangers,  men  found  it 
their  interest  to  improve  and  encourage  this  sort  of  property,  and 
therefore  extended  it  to  all  sorts  of  interests  and  possessions  what- 
soever (6).  Leases  for  life,  or  for  years,  or  from  year  to  year,  may  be 
made  of  anything  corporeal  or  incorporeal  which  lies  in  livery  or 
gnuit(c)(£2).  Where  there  is  a  demise  of  premises,  and  an  entire  rent 
i^eserved,  if  any  part  of  the  premises  cannot  be  legally  demised,  the 
whole  is  void  (c). 

Goods  and  chattels  may  also  be  let  for  years,  though  the  interest  of  Leases  of 
the  lessee  therein  differs  from  the  interest  which  he  has  in  lands.  If  *"^  ** 
a  man  lease  for  years  a  stock  of  live  cattle,  such  lease  is  good,  and  the 
lessee  shall  have  the  use  and  profits  of  them  during  the  term ;  but  he 
cannot  destroy,  kill,  sell  or  give  them  away  without,  it  seems,  being 
liable  to  an  action  of  trespass  (/).  The  lessor,  however,  has  not  any 
reversion  in  them,  as  in  the  case  of  lands,  to  grant  over  to  another 
either  during  the  term  or  after,  till  the  lessee  has  re-delivered  them  to 

W  With  respect  to  the  import  of  the  Holt,  C.  J.,  however,  says  the  word  "  here- 

word  "hereditament,"  Lord  Kenyon  was  diument"  implies  a  fee,  which  is  conso- 

tttooiahed  that  any  douht  should  ever  have  nant  to  Sir  Edward  Coke'i  exposition  of  the 

been  entertained  about  it ;  it  was  not,  he  word,  which  he  says  is  by  much  the  largest 

otxerved,  so  strong  a  word  as  "  tenement ;'*  and  most  comprehensive  expression ;  for  it 

bat  was  merely  a  description  of  the  thing  includes  not  only  lands  and  tenements,  but 

jnel^  and  not  the  quality  of  it  or  interest  whatsoever  may  be  inherited,  be  it  corporeal 

in  it;  Doe  d.  SmaU  v.  AUen,  8  Term  Rep.  or  incorporeal,   real,   personal  or  mixed ; 

^03.   This  accords  with  the  difference  taken  Smyth  v.  TyndaU,  Holt,  236;  Co.  Litt.  19, 

between  the  two  words  **  h^reditas"  and  20;  2  Black.  Com.  17;  Shep.  Touch.  91. 
"  haereditamentum ;"  for  the  word  here-  (h)  Bac  Abr.  tit.  Leaset,  (A> 

^tas'*  imparts  the  estate  which  a  man  has  (c)  Shep.  Touch.  268. 

in  the  land;  **  hsereditamentum"  the  land  \d)  See  post.  Chap.  IV.,  Sect.  14,  for  a 

itidf  which  may  be  inherited,  and  therefore  definition  and  explanation  of  livery  of  seisin. 
cannot  be  applied  to  die  estate  in  the  land ;  (e)  Doe  d.  Gr^S^th  v.  Lloyd^  S  Esp.  78. 

BtfiwtU  T.  AekUmd,  1  Comyn,  Rep.  167.  (/)  Ibi<^  i  ^i^t  s.  71. 
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SIbafter  III. 

Sect.  1. 


him ;  for  the  lessor  has  only  a  possibility  of  property  in  case  they  all 
outlive  the  term;  for  if  any  of  them  die  during  the  term,  the  lessor  cannot 
have  them  again  after  the  term ;  and  during  the  term  he  has  nothing 
to  do  with  them,  and  consequently  of  such  as  die,  the  property  vests 
absolutely  in  the  lessee.  So,  whether  they  live  or  die,  yet  all  the 
young  ones  coming  of  them,  as  lambs,  calves,  &c.  belong  absolutely 
to  the  lessee  as  profits  arising  and  severed  from  the  principal,  since 
otherwise  the  lessee  would  pay  his  rent  for  nothing;  and  therefore  this 
differs  from  a  lease  of  dead  goods  and  chattels,  for  there,  if  anything 
be  added  for  the  repairing,  mending  or  improving  thereof,  the  lessor 
shall  have  the  improvements  and  additions,  together  with  the  principal, 
afler  the  lease  ended,  because  they  cannot  be  severed  without  destroy- 
ing or  spoiling  the  principal  {g). 


Leases  of  In- 
■  corporeal 
*  Hereditaments 
enerally. 


<■■■ 


Leases  of  Ad- 
vowsons. 


Sect.  2. — Advowsons. 

An  incorporeal  hereditament  is  a  ^'^  ^'  ^uing  out  of  a  thing  corpo- 
rate (whether  real  or  personal--' '  ..earning,  or  annexed  to,  or  exer- 
cisable within  the  same  (A),  incorporeal  hereditaments  are,  generally 
speaking,  capable  of  being  demised ;  but  such  demise  must  be  by 
deed,  for  they  lie  in  grant  and  not  livery.  Incorporeal  hereditaments 
are  principally  these ;  viz.  advowsons ;  tithes  and  tolls ;  commons  and 
estovers;  ways;  offices;  franchises;  corrodies  and  pensions;  and 
annuities  (£)• 

Although  it  has  been  said  that  an  advowson  cannot  properly  be  the 
subject  of  a  demise,  on  the  ground  that  as  no  profit  is  permitted  to 
accrue,  no  rent  can  be  reserved,  nor  any  services  performed  to  the 
proprietor  (A) ;  yet  this  does  not  seem  to  be  quite  correct;  for  a  lease 
may  be  made,  not  only  of  lands,  but  of  all  other  hereditaments  (Oi 
such  as  advowsons,  tithes,  offices  not  concerning  the  administration  of 
justice,  and  the  like  (iw) ;  and  there  is  no  doubt  (says  Mr.  Wooddeson) 
but  that  the  lessee  of  tithes,  advowsons,  or  any  incorporeal  heredita- 
ment, would  be  liable  to  an  action  of  debt  for  the  rent  agreed  upon(n). 
So  where  a  lessee  for  years  of  an  advowson  was  presented  to  the  ad- 
vowson by  the  lessor,  it  was  adjudged  to  be  a  surrender  of  his  term  (o). 
Thus  it  seems  clear  th^t  an  advowson  may  be  the  subject  of  a  demise; 
and  although  L.  C.  Talbot  doubted  whether  the  word  "  tenements," 
which  had  been  said  to  carry  an  advowson  in  a  will,  extended  to 


(g)  Bac.  Abr.  tit.  Leases^  ( A) ;  Collins  v. 
Harding,  Cro.  Eliz.  606.  Where  furniture 
or  goods  are  let  with  a  house,  it  is  usual  to 
have  a  schedule  thereof  made  upon  the 
lease,  and  a  covenant  to  re-deliver  at  the 
end  of  the  term. 

(h)  Co.  Litt.  19  b,  20  a. 

(i)  Rex  Y.  Jlreffird,  I  Term  Rep.  358  ; 


Mtugrave  v.  Cave,  Willes,  823 ;  1  Inst  9. 

{k)  Com.  Dig.  tit  Jdvowson,  (C  2). 

(0  Bac.  Abr.  tit  Leases,  (A). 

(m>  2  Cruise,  ss.  22,  24 ;  Bouehier  v.  Mmr- 
gan,  2  Anstr.  404 ;  Cox  v.  Brain,  6  Taunt  94. 

(n)  2  Woodd.  69. 

(o)  Gybson  v.  SearU,  Cro.  Jac.  84. 


> 
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incorporeal  inheritances^  yet  it  appears  to  be  the  better  opinion,  that      Book  I.    . 
as  lands  and  houses  are  tenements,  so  is  an  advowson  a  tenement  (p),       sect.  2.     ' 


Sect.  3.— Tithes  and  Tolls. 

A  parson  may  grant  his  tithes  for  years  (q),  so  he  may  lease  them  Leases  of 
for  so  long  a  term  as  he  shall  continue  parson  (r) ;  and,  although  it  has  *"" 
been  said  that  no  rent  can  issue  out  of  tithes  (s),  yet  the  better  opinion 
seems  to  be  that  rent  may  be  reserved  on  a  lease  for  years  of  tithes  (t) ; 
and  that  the  parson  may  demise  them  without  any  rent,  if  he  pleases  (u). 
Leases  of  tithes  must  be  by  instrument  under  seal,  as  incorporeal  heredi- 
taments only  lie  in  grant  (ar).  By  the  statute  5  Geo.  III.  c.  17,  intituled 
**An  Act  to  confirm  all  Leases  already  made  by  Archbishops  and  Bishops, 
and  other  Ecclesiastical  Persons,  of  Tithes  and  other  Incorporeal  He- 
reditaments, for  one,  two  or  three  Life  or  Lives,  or  twenty-one  Years ; 
and  to  enable  them  to  grant  such  Leases,  and  to  bring  Actions  of  Debt 
for  the  recovery  of  Rents  reserved  and  in  Arrear  on  Leases  for  Life  or 
Lives,"  any  other  person  or  persons,  having  any  spiritual  or  ecclesias- 
tical promotions,  are  enabled  to  grant  such  leases  of  tithes,  tolls  or 
other  incorporeal  inheritances,  which  shall  be  '*  as  good  and  effectual 
in  law  against  such  archbishop,  bishop,  masters  and  fellows,  or  other 
heads  and  members  of  colleges  or  halls,  deans  and  chapters,  pre- 
centors, prebendaries,  masters  and  guardians  of  hospitals,  and  other 
persons  so  granting  the  same,  and  their  successors  and  every  of  them, 
to  all  intents  and  purposes,  as  any  lease  or  leases  already  made  or  to  be 
made  by  any  such  archbishop,  &c."  by  virtue  of  the  stat.  32  Hen.  VIII, 
c.  28,  or  any  other  statute  then  in  being ;  and  actions  of  debt  may  be 
brought  by  such  lessors  for  rent  in  arrear,  as  in  the  case  of  any  other 
landlord  or  lessor.  Under  the  settlement  of  an  edtate  with  a  power  to 
the  tenant  in  possession  to  let  all  or  any  part  of  the  premises,  so  as  the 
nsual  rents  be  reserved,  a  lease  of  tithes  which  had  never  been  let  before 
was  held  void(y).  By  the  Tithe  Commutation  Act,  6  &  7  Will.  IV. 
c.  71,  the  lessees  of  tithes  commuted  to  rent-charges  may  surrender 
and  avoid  their  leases,  on  certain  terms,  as  to  compensation  and  appor- 
tionment of  rent,  to  be  settled  by  the  commissioners. 

Tolls  may  be  let  or  mortgaged  (ar).  Leases  of 

ip)  Kenieffr.Lmgkam,Cas,Temp.Ta]hott  («)  Walker  v.  Wakeman,  1  Ventr.  294;  2 

144;  Co.  Litt  19,  20;  2  Black.  Com.  17;  Lev.  150;  S.  C  nom.  Wakeman  v.  Walker t 

Soi»n$on  ▼.  Tongue,  3  P.  W'ms.  461.  8  Keb.  597. 

(f )  Shep.  Touch.  241.    Sec  further  as  to  («)  Gardiner  v.   Williamton,  2  Barn.  & 

Tithes,  post.  Book  IL,  Chap.  VII.,  Sect  5.  Adol.  336. 

(r)  Brewer  v.  Hill,  2  Anst.  413.  (y)  Pomery  v.  Partington,  8  Term  Rep. 

W  Co.  Litt.47a.  665. 

(0  Taleniine  v.  Denton,  Cro.  Jac.   Ill ;  (z)  Fairtitle  d.  Mytton  v.  Gilbert,  2  Term 

Itkkman  v.  Garth,  Cro.  Jac.  173.     See  how-  Rep.  169. 
ever  the  preamble  of  the  5  Geo.  III.  c.  17. 
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Book  I. 

^gCHAPTER  111, 

Sect.  4. 

teases  of  Com- 
ons. 


z   Leases  of  Es- 
t^    to  vers. 


Sect.  4. — Commons  and  Estovers, 
Rights  of  common  may  be  demised  (a).    With  respect  to  commons, 
the  Stat.  13  Geo.  HI.  c.  81,  s.  15,  empowers  the  lord  of  any  manor, 
with  the  consent  of  three-fourths  of  the  persons  having  right  of  com- 
mon upon  the  wastes  and  commons  within  the  manor,  at  any  time  to 
demise  or  lease,  for  any  term  or  number  of  years  not  exceeding  four 
years,  any  part  of  such  waste  and  commons,  not  exceeding  a  twelfth 
part  thereof,  for  the  best  and  most  improved  yearly  rent  that  can  by 
public  auction  be  got  for  the  same ;  and  directs  that  the  clear  net-rents 
shall  be  applied  to  drain,  fence,  and  otherwise  improve  the  residue  of 
the  waste  and  commons.    Where  the  lord  of  the  manor  conveys  away 
a  part  of  the  wastes  to  a  third  person,  though  the  right  of  ownership 
of  the  soil  changes  hands,  the  right  of  common  still  subsists  in  the 
commoners  as  well  over  that  part  of  the  wastes  that  the  lord  has  con- 
veyed away,  as  over  that  part  which  he  retains  in  his  own  hands  ((). 
A  common  will  not  pass  without  express  words  (c). 

Estovers  may  also  be  leased ;  the  grantee,  therefore,  of  house-bote, 
or  hay-bote,  may  let  it  to  another  (rf).  A  grant  of  common,  or  of 
estovers  to  be  burned  on  land  leased,  will  not  pass  without  express 
words,  because  they  are  profits  a  prendre  in  another  soil,  and  are  not 
of  necessity,  as  a  way  (e). 


Leases  of 
Ways. 


Sect.  5. — Ways. 
A  right  of  way  is  demisable  with  the  land  (/) ;  and  the  lessee  shall 
have  all  the  ways,  easements,  &c.  which  the  lessor  had  {g).     By  a  lease 
of  land,  a  way  will  pass  without  being  expressed  in  the  deed  (A). 


Leases  of 
OfRces  and 
Dignities. 


Sect.  6. — Offices. 
Buying  or  selling  offices  that  touch  the  administration  of  justice  or 
the  revenue  is  prohibited  by  stat.  5  &  6  Edw.  VI.  c.  16;  but  such 
offices  as  only  require  common  skill  and  diligence  may  be  granted  for 
years,  because  they  may  be  executed  by  deputies  without  any  incon- 
venience to  the  public.  An  office  may  be  granted  by  way  of  lease  by 
deed  (i),  provided  no  inconvenience  or  injury  to  the  public  is  likely  to 
ensue;  and  it  may  be  granted  in  fee  tail,  for  life,  or  years,  or  at 


(a)  Sury  v.  Brown,  Latch.  99. 
(6)  Benson  v.  Chester,  8  Term  Rep.  896, 
401. 

(c)  Clarke  v.  Cogge,  Cro.  Jac.  170,  190. 

(d)  Shep.  Touch.   222;    Bac   Abr.   tit 
Leases,  (A). 

(e)  Clarke  v.  Cogge,  Cro.  Jac.  170,  190. 
(/)  Osborne  ▼.  9Vise,  7  C.  &  P.  76L 


(g)  Staples  V.  Haydon,  6  Mod.  S,  149; 
Clarke  v.  Cogge,  Cro.  Jac  170, 190 ;  Hwotm 
V.  Fearson,  8  Term  Rep.  60,  56. 

(A)  CUa-ke  v.  Cogge,  Cro.  Jac.  170,  190. 
See  post,  Book  IL,  Chap.  VIL,  Sect  2,  (e), 
as  to  private  ways. 

(t)  West  ▼.  Sntton,  2  Ld.  Rajrm.  853 ;  6 
Mod.  57. 
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will  (A);  but  an  office  to  which  a  trust  is  annexed,  or  which  concerns  ^  Book  L 
the  administration  of  justice^  cannot  be  granted  for  years,  for  then  it  sect.  6. 
would  go  to  the  executor,  or  administrator,  or  ordinary,  and  might  be 
seized  upon  outlawry,  &c. :  therefore  the  office  of  Marshal  of  the 
Queen's  Bench  cannot  be  granted  for  years,  because  it  is  an  office  of 
trust  and  daily  attendance ;  and  such  a  termor  of  years  may  die  intes- 
tate, and  then  it  would  be  in  suspense  until  administration  is  granted, 
which  is  the  act  of  another  Court  (/).  Nor  can  a  grant  for  years  abso- 
lately  be  made  of  the  offices  of  chirographer,  clerk  of  the  pipe,  of  the 
king's  silver  in  the  Exchequer,  or  of  the  crown  remembrancer,  and 
similar  offices  in  several  Courts  of  justice  (m).  It  has,  however,  been 
held,  that  a  lease  thereof  for  years  during  the  life  of  the  grantee  is 
good;  for  thereby  the  danger  of  the  office  going  to  executors  is 
avoided.  Where  the  right  of  appointing  to  an  office  is  in  the  crown, 
it  is  usually  exercised  by  means  of  letters-patent ;  where  in  a  subject 
the  appointment  ought  regularly  to  be  made  by  an  instrument  under 
his  seal  (n).  In  one  case,  it  appeared  that  the  dean  and  chapter  of 
Westminster  made  a  lease  for  years  of  the  Gate-House  Prison,  and 
the  lessee  had  committed  several  offences  which  amounted  to  a  for- 
feiture, for  which  the  office  was  seized ,-  but  no  objection  was  made  to 
its  being  let  for  years.  There  seems  to  be  a  difference,  however, 
between  the  two  cases ;  the  first,  namely,  that  of  the  Marshal  of  the 
Queen's  Bench  (o)  (p),  was  a  grant  from  the  crown,  in  whom  all 
offices  in  relation  to  the  administration  of  justice  are  originally  and 
inherently  lodged,  and,  therefore,  for  the  -  crown  to  grant  out  such 
office  for  years  may  be  liable  to  the  objections  before  mentioned ;  but 
in  the  latter  case,  namely,  that  of  the  Gate-House  Prison,  the  dean 
and  chapter  were  the  immediate  grantees  of  the  crown,  and  they  had 
the  office  to  them  and  their  successors  for  ever  in  fee,  and  were  per- 
petual gaolers  themselves,  and  answerable  to  the  crown  notwithstand- 
ing any  lease  over  to  another ;  and,  therefore,  they  always  took  security 
of  such  under-lessee  for  their  own  indemnity.  Offices  requiring 
merely  common  diligence  and  capable  of  being  executed  by  deputy 
without  any  inconvenience  to  the  public,  may  be  leased  for  years; 
and  therefore  a  lease  for  years  may  be  granted  of  the  offices  of  post- 
master-general (9),  king's  printer  (r),  warden  of  ports  and  havens  {$), 
gunfoonder  (0»  park-keeper  (u),  ganger  (a:),  aulnager(y),  garbler  of 
Bpices  and  registrar  of  policies  in  London  {z\  and,  as  it  would  seem, 

{k)  Com.  Dig.  tit  Officer,  (B  7,  &c.).  c  22. 

{/)  Rejc  T.  LeiUhall,  3  Mod.  145.  (q)  Feale  ▼.  PrUmr,  Hardr.  352. 

(a)  ReyneV*  cote,  9  Rep.  97  b;  Meade  v.  (r)  Ibid. 

IniiMa,  Cro.  Car.  587.  («)  Ibid.  354. 

(>)  Bac.  Abr.  tit  Q^Scer,  (E),  (L).  h)  Ibid. 

(0)  West  X.  Sutton,  6  Mod.  57 ;  2  Lord  (u)  Zwch  v.  Moore,  2  Rol.  Rep.  274^ 

Hnym.  853;  Bac  Abr.  tit  Leases,  (A).  (x)  Hardr.  354. 

(p)  This  office  has  been  regulated  by  the  (y)  Ibid. 

■Utates  27  Geo.  II.  e.  17,  and  5  &  6  Vict.  («)  Ibid. 
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Book  I.      such  as  are  merely  ministered  in  courts  of  lustice.  as  surveyor  of  ihc 
Chapter  III.  ^  j  j  j 

Sect.  6. 


To  what  Ex- 
tent 


AMif^nment  of 
Offlc<ffl, 


green  wax,  sealer  of  writs  and  subpoBnas  (a).  Where  one  made  a 
grant  for  years  of  the  stewardship  of  a  court-leet  and  court-baron,  it 
was  held  void  as  to  the  court-leet,  that  being  a  judicial  office,  but 
good  as  to  the  court-baron,  that  being  only  ministerial,  and  the  suitors 
judges  thereof;  but  the  grant  appearing  aflterwards  to  be  for  yean 
determinable  upon  the  death  of  the  lessee,  it  was  held  good  for  bolb, 
because  there  was  no  danger  of  its  coming  to  executors  or  adnunisr 
trators(i).     Dignities  and  honours  cannot  be  granted  for  years  (c). 

An  office  that  may  be  granted  at  all,  may  generally  be  granted  also 
in  reversion ;  but  it  cannot  be  granted  as  a  reversion  and  by  the  mme 
of  a  reversion,  for  there  is  no  reversion  of  an  oflSce,  unless  it  be  an 
office  of  inheritance ;  yet  it  may  well  be  granted  in  reversion^  to  hold 
after  the  death  of  the  grantee  for  life  (d).  If  an  office  be  granted  in 
reversion,  the  grantee,  upon  the  death  or  forfeiture  of  the  former 
officer,  must  discharge  his  duty  at  his  peril,  without  notice  given  to 
him  of  the  vacancy  (e).  If  an  office  be  granted  durante  bene  placito, 
it  shall  not  be  determined  at  the  will  of  the  party,  but  only  at  the  will 
of  the  king ;  and  therefore  the  party  may  surrender,  and  if  forfeited, 
it  shall  be  found  by  inquisition ;  and  till  a  surrender  or  forfeiture  he 
continues  officer. 

An  office  in  fee,  granted  by  a  subject  generally,  may  be  assigned, 
though  it  be  an  office  of  trust;  for  "heir"  includes  assigns:  so  an 
office  granted  to  one  and  his  assigns  may  be  assigned  :  but  an  office 
of  trust  cannot  be  assigned  without  the  assent  of  him  who  granted  the 
office.  There  may  be  a  covenant  to  stand  seised  of  an  office  to  the 
use  of  another  (/). 


Leases  of 
Fr4nclii»et. 


Leases  of 
Corrodiea  and 
Pensions. 


Sect.  7. — Franchises,  Corrodies,  Pensions  and  Government  Duties, 
Franchises  may  be  demised  (g),  except  indeed  in  some  few  par- 
ticular cases,  as  where  the  franchise  is  a  personal  immunity,  &c. ;  thus 
a  fair  or  market,  either  with  or  without  the  right  of  taking  toll,  either 
there  or  at  any  other  public  places,  as  at  bridges,  wharfs,  or  the  like, 
may  be  demised.  A  franchise  granted  to  one  cannot  be  bestowed  on 
another  to  the  prejudice  of  a  former  grant  (A).  Every  fair  is  a  market, 
but  every  market  is  not  a  fair  (i). 

A  corrody  is  a  right  of  sustenance,  originating  in  the  endowment  of 
lands:  in  lieu  of  which,  especially  when  due  from  ecclesiastical 
persons,  a  pension  or  sum  of  money  was  sometimes  substituted ;  and 
these  were  chargeable  on  the  person  of  the  owner  of  the  inheritance 


(a)  Bac  Abr.  tit.  Offices,  (H). 
lb)  Howard  v.   Wood,  T.  Jones,  126;   2 
Lev.  245;  2  Show.  21. 

(c)  Bac.  Abr.  tit.  Leasetf  (A). 

(d)  Young  V.  Stoell,  Cro.  Car.  279. 
(tf)  Com.  Dig.  tit.  Officer,  (B  14). 


(/)  Com.  Dig.  tit  Officer,  (C). 
Ig)  Duke  rf  Somerset  v.  Fogwellj  5  B.  &  C 
875. 
(h)  2  Roll.  Abr.  191. 
(t)  2  Inst.  221,  406. 
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in  respect  thereof  (A).     A  corrody  was  either  certain  or  uncertain,  and       Book  I. 
might  not  only  be  for  life  or  years,  but  in  fee.     If  one  had  a  corrody,     °sect.*7.    '^^ 
for  life,  he  might  let  it  to  another,  or  to  the  grantor  himself  (Z).  ' 

Occasionally,  also,  acts  of  parliament  empower  the  officers  of  Leases  of 
government  to  grant  leases  of  the  duties  thereby  imposed  ;  as  the  act,  ^ud^"*"' 
12  Car.  11.  c.  23,  s.  27,  respecting  the  duties  of  excise  upon  ale,  beer, 
tc;  also  c.  26,  s.  3,  of  the  same  reign,  with  respect  to  wine  licences; 
and  by  27  Geo.  III.  c.  26,  the  Lords  of  the  Treasury  are  empowered 
to  let  to  iarm  for  any  term,  not  exceeding  three  years,  the  duty  upon 
post-horses. 

Sect.  8. — Annuities, 
An  annuity  is  an  annual  sum  of  money  granted  to  another  in  fee,  Leases  of  An-  ^ 
for  life,  or  years,  which  charges  the  person  of  the  grantor  only ;  or  it  ""*'***• 
may  be  due  by  prescription,  which  always  implies  a  grant.     Such 
annuity  may  be  demised  by  way  of  assignment  (m).     Rents  may  also 
be  granted  by  way  of  lease  («). 

S£CT.  9. — Other  Incorporeal  Hereditaments. 
A  demise  of  an  incorporeal  hereditament  can  only  be  valid  by  deed.  Leases  of  In- 
A  demise  by  parol  of  a  right  of  hunting  and  shooting  together  with  a  HCTedfuiments. 
messuage  is  therefore  void.  But  where  occupation  and  enjoyment  have 
taken  place  under  such  demise,  compensation  may  be  recovered  in 
respect  thereof.     Where  there  was  an  agreement  in  writing,  but  not 
under  seal,  to  let  a  messuage,  together  with  full  and  free  and  exclusive 
licence  and  leave  to  hunt,  hawk,  course,  shoot  and  sport  over  a  manor,  j 

and  the  tenant  entered  and  was  possessed  during  the  term,  it  was  held,  ^ 

on  demurrer  to  a  plea  in  assumpsit  on  the  agreement  for  the  rent,  that 
not  being  by  deed  the  agreement  was  void,^  because  an  incorporeal  ^ 

hereditament  was  agreed  to  be  let;  and  that  the  plaintiff  was  not  J 

entitled  to  recover  in  respect  of  the  entry  on  and  possession  of  the 
premises  let  to  the  defendant,  of  which  he  had  taken  possession,  as  it 
did  not  appear  that  he  had  had  a  single  hour's  occupation  or  enjoy- 
ment of  the  premises  (o). 

{k)  2  Bla.  Com.  40 ;  Bac  on  Eng.  Got.  (n)  Bac.   Abr.   tit.   Leates ;    Thomas    ▼. 

b.  I  c.  Ixvi  Fredericks,  10  Q.  B.  775  ;  Co.  Litt.  144  b  j 

(0  Bac.   Abr.    tit.    Leaset,  (A);    R.   v.  Com.  Dig.  tit.  Annuity,  (A  1),  (E). 
JfkhoUfm,  12  East,  890 ;  Ptter  y.  Kendal,  6  (o)  Bird  v.  Higginson,  2  Ad.  &  £1.  696 ; 

B.  &  C.  703 ;  Beere  v.  Windebanke,  Sider.  81.  6  Ad.  &  El.  824 ;  4  Nev.  &  M.  505 ;  1  Har. 

(a)  Co.  Litt.  144b;  Com.  Dig.  tit  An-  &  Wol.  61. 
•^^(Al). 


(    66    ) 


?/ 


'J 


CHAPTER  IV. 


THE  INSTRUMENT  OF  DEMISE. 


PAGE 

Sect.  1 .  Leases  generally  . . . .  • 66 

ia)  Description  of   56 
b)  By  what  made •  •     58 

!c)  Form  of  Instrument.. ..     62 
d)  Construction  of  Instru- 
ment         64 

2.  Date,  Parties  and  Premises  .     69 
8.  Term  granted   78 

(a)  The  Habendum 73 

(b)  Terms  for  Life 74 

(c)  Commencement  of  Terms 

for  Years 76 

(d)  Duration  of   Terms   for 
Years 81 

4.  Reservation S5 

6.  Express  Covenants  and  Agree- 

ments          86 

(a)  Generally    86 

(b)  Real  or  Personal 88 

(c)  Dependent  or  Indepen- 

dent        92 

(d)  How  discharged    96 

Implied  Covenants  and  Agree- 
ments         97 

7.  Exceptions   100 

8.  Provisoes  and  Conditions   • .   103 

9.  Indorsements,  Schedules,  &c  106 

10.  Stamping 106 

11.  Execution 109 

12.  Registry    120 


6. 


17. 


Sect.  13.  Inspection  of  Instruments..  12S 

14.  Lively  of  Seisin,  and  Entry 

of  Lessee    125 

15.  When  void  or  voidable  ....  129 

16.  Operation    as    a   Lease  or 
Agreement  only ISO 

Leases  under  Powers 146 

(a)  Generally 146 

(b)  In  Possession  or  Rever- 
sion   149 

(c)  Usual  Covenants 162 

(d)  Proviso  for  Re-entry  ..  153 

(e)  Lands  usually  Let  ....  154 

(f)  Mode  of  Execution     ..157 

1 8.  Particular  Leases   159 

(a)  From  the  Crown 159 

(b)  By  Ecclesiastical   Per- 
sons   159 

^c)  By  Tenants  in  Tail ....  160 

(d)  By    Husbands     seised 
Jure  Uxoris     16S 

(e)  By  Agents    163 

(f)  Trust  Terms 165 

(g)  By  way  of  Mortgage  ..  165 

<h)  In  Reversion    166 

(i)  Concurrent  Leases  .•..  168 

19.  Estoppel 168 

20.  Bonds   for  Performance  of 
Covenants   175 


Book  I. 

Chapter  IV. 

Sect.  1. 

Generally. 


Sect.  1. — Leases  generallt/, 
(a)  Description  of. 
A  Lease  is  a  contract  between  parties^  by  which  the  one  conveys  any 
lands  or  tenements  to  the  other  for  life,  for  years,  or  at  will,  but  always 
for  a  less  term  than  the  party  conveying  himself  has  in  the  premises : 
for  if  it  be  for  the  whole  interest,  it  is  more  properly  an  assignment 
than  a  lease  (a).  It  is  usually  made  in  consideration  of  rent,  or  some 
other  annual  recompense  rendered  to  the  party  conveying  the  pre- 
mises,— who  is  called  the  lessor  or  landlord, — by  the  party  to  whom 
they  are  conveyed  or  let,  who  is  called  the  lessee  or  tenant  (J). 

By  an  indenture  between  two  shareholders  in  a  building  society  and 
the  trustees  thereof,  it  was  recited,  that  the  shareholders  were  entitled 
to  a  certain  sum  out  of  the  funds  in  respect  of  their  shares,  and  that 
for  security  of  the  payments  to  become  due  from  them  in  respect  of 


(a)  See  post,  Chap.  VI.,  Sect  3,  (a),  p. 
186. 


(6)  2  Black.  Com.  317;    Shep.  Touch. 
266. 
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their  shares,  the  shareholders  had  agreed  to  execute  the  assurance      Book  I. 
thereby  made ;  the  shareholders  conveyed  premises  to  the  trustees     "sectA. 


upon  trust  to  permit  the  shai*eholders  to  receive  the  rents  until  their 
default  in  payment  of  their  contributions,  with  power  to  the  then  and 
iiitare  trustees  to  appoint  a  receiver  of  the  rents  in  case  of  default  and 
a  power  of  sale.  The  shareholders  also  agreed  to  become  tenants  to 
the  then  and  future  trustees,  henceforth  during  their  will,  at  the  yearly 
rent  of  200/.,  payable  on  the  usual  quarter  days.  This  indenture  was 
held  not  to  operate  as  a  demise  at  the  yearly  rent  of  200/.  (c).  In  a 
lease  granted  in  consideration  of  a  premium,  the  consideration  must  be 
expressed  in  the  lease,  otherwise  the  amount  paid  may  be  recovered 
back  (rf). 

A  lease  for  years  is  a  contract  for  the  possession  of  lands  or  tene-  Leases  for 
ments  for  some  determinable  number  of  years,  agreed  upon  between  **"" 
the  lessor  and  the  lessee.  If  the  lease  be  but  for  half  a  year,  or  a 
quarter,  or  any  less  time,  the  lessee  is  considered  as  a  tenant  for  years, 
and  is  styled  so  in  some  legal  proceedings ;  a  year  being  the  shortest 
term  of  which  the  law  in  this  case  takes  notice  (e).  Every  estate 
which  must  expire  at  a  period  of  years  certain  or  prefixed,  by  whatever 
words  created,  is  an  estate  for  years  (/) ;  therefore  this  estate  is  fre- 
quently called  a  term,  terminus,  because  its  duration  or  continuance  is 
bounded,  limited  and  determined;  but  the  word  ''term"  not  only 
signifies  the  limitation  of  time,  but  also  the  estate  and  interest  which 
passes  for  that  period  (g). 

The  several  requisites  necessary  to  be  attended  to  are  concisely  General  Re- 
stated by  a  learned  writer  in  the  following  manner: — "Regularly,  ^'"■^^ 
these  things  must  concur  in  the  making  of  every  good  lease.  1.  There 
must  be  a  lessor,  who  is  able  to  make  the  lease.  2.  There  must  be 
a  lessee,  who  is  capable  of  taking  the  thing  demised.  3.  There  must 
be  a  thing  demised,  which  is  demisable.  4.  If  the  thing  demised  be 
not  grantable  without  a  deed,  or  the  party  demising  be  not  able  to 
grant  without  a  deed,  the  lease  must  be  made  by  deed ;  and  if  so,  then 
there  must  be  a  sufficient  description  of  the  person  of  the  lessor,  the 
lessee,  and  the  thing  demised ;  and  all  necessary  circumstances,  as 
sealing,  delivery,  &c.  must  be  observed.  6.  If  it  be  a  lease  for  years, 
it  must  have  a  certain  commencement,  at  least  when  it  takes  effect  in 
interest  or  possession,  and  a  certain  determination,  either  by  an  ex- 
press enumeration  of  years,  or  by  reference  to  a  certainty  that  is 
expressed,  or  by  reducing  it  to  a  certainty  upon  some  contingent 
event,  which  must  happen  before  the  death  of  the  lessor  or  lessee. 
6.  There  must  be  all  needful  ceremonies,  as  livery  of  seisin,  attorn- 

(c)  Walker  y.  Giles,  6  C.  B.  Rep.  662;  (e)  1  Black.  Com.  140. 

«nd  see  Pbth^m  t.  Souster,  8  Exch.  Rep.  (/)  Com.  Dig.  tit  Eitatet,  (G.  1);  Lift. 

768.  68. 

(4  48  Geo.  in.  c  149;  55  Geo.  III.  c.  (g)  2  Black.  Com.  148;    Shep.  Touch. 

184;  Qingell  ▼.  Perkhu,  5  Ezch.  Rep.  720.  267. 
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Book  I.      ment  and  the  like,  in  all  cases  where  they  are  requisite.    7.  There 
Sect  1    *  n^ust  be  an  acceptance  of  the  thing  demised,  and  of  the  estate  by  the 


How  made 

I  generally. 


29  Car.  IL 
.  SB.  1,  2,  4. 


(b)  By  what  made. 
With  respect  to  the  mode  by  which  a  lease  of  corporeal  heredita- 
ments may  be  made — it  may  be  in  all  cases  by  deed,  and  in  some 
cases  by  writing  without  deed  (f) ;  and  also  by  verbal  contract  of 
demise,  where  followed  by  entry  of  the  lessee.     Incorporeal  heredita- 
c.  3,  ments  must  be  demised  by  deed  (A).     By  statute  29  Car.  II.  c.  3, 
commonly  called  the  Statute  of  Frauds  and  Perjuries,  several  things 
must  be  evidenced  by  writing,  of  which,  before  then,  verbal  evidence 
would  have  been  sufficient.    That  statute  enacts,  sect.  1,  "that  all 
leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any  uncer- 
tain interest  of,  in,  to  or  out  of  any  messuages,  manors,  lands,  tene- 
ments or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or 
by  parol  and  not  put  in  writing,  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  thereunto  lawfully  authorized  hy 
writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  wDl 
only ;  and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect,  any  consideration  for  making 
any  such  parol  leases  or  estates  to  the  contrary  notwithstanding" 
excepting,  nevertheless,  sect.  2,  "  all  leases  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  shall  amount  unto  two-third  parts 
at  the  least  of  the  full  improved  value  of  the  thing  demised/'     Sect  4 
enacts,  "that  no  action  shall  be  brought  whereby  to   charge  any 
person  upon   any  contract  or  sale  of  lands,  tenements  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing 


(h)  Shep.  Touch.  267.  The  statute  29 
Car.  II.  c.  7}  which  avoids  all  contracts 
made  by  persons  in  the  exercise  of  their 
ordinary  calling  on  a  Sunday,  would  pro- 
bably be  held  to  extend  to  contracts  for  the 
occupation  of  houses  or  land  entered  into 
by  persons  in  the  situation  of  house  or  land 
agents;  for  the  statute  has  been  held  to 
apply  to  private  as  well  as  to  public  con- 
duct ;  Fennell  v.  RidUr,  5  Barn.  &  Cress.  406 ; 
8  Dowl.  &  Ryl.  204;  Bloxome  v.  WiUianu,  3 
Bam.  &  Cress.  232 ;  5  Dowl.  &  Ry.  82 ;  1 
Car.  &  Pay.  294. 

(0  By  the  repealed  statute  7  &  8  Vict 
c.  76,  s.  4,  any  instrument  in  writing,  not 
being  a  deed,  was  not  valid  as  a  lease,  but 
operated  as  an  agreement  only  (post,  Sect. 
16),  though  a  person  in  possession  under 
such  an  instrument  might,  from  payment  of 


rent  or  other  circumstances,  become  tenant 
from  year  to  year  (post,  Chap.  V.,  Sect  1). 
This  statute  came  into  operation  on  the  1st 
January,  1845,  and  was  repealed  from  the 
Ist  October  in  the  same  year.  It  has  been 
held  that  by  the  terms  of  a  document  signed 
during  the  period  this  statute  was  in  force, 
the  tenancy  might  be  construed  to  be  a 
quarterly  tenancy;  Bird  v.  DrfonmeUtt  2 
Car.  &  Kir.  415. 

(it)  Wood  V.  LeadbUter,  18  Mees.  &  Wels. 
839;  Mai/field  v.  Robinson,  7  Q.  B.  Rep. 
486.  Quaere,  whether  a  custom  to  demise, 
by  parol,  an  incorporeal  hereditament  (Cm 
instance,  a  right  of  common)  can  be  sup- 
ported at  law ;  Lathbury  v.  Arnold,  I  Bing: 
217.  And  see  Rex  v.  Lane,  1  Dowl.  &  Ry. 
76. 
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and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person      Boox  I. 
thereunto  by  him  lawfully  authorized."  Sect,  l 

The  meaning  of  the  Statute  of  Frauds,  requiring,  as  above  stated,  I  .  ^  , 

that  certain  leases  should  be  in  writing  and  signed  by  the  parties  the  Statute  of 
making  them,  was,  that  such  agreement  should  not  operate  to  create  ^""^•* 
a  term ;  for  the  first  section,  as  construed  by  the  second,  is  meant  to 
Tacate  verbal  leases  conveying  a  greater  interest  in  land  than  for 
three  years,  and  whereon  a  rent  is  reserved  (/)•  But  notwithstanding 
the  1st  and  2nd  sections,  a  verbal  lease  for  more  than  three  years 
may  create  a  tenancy  from  year  to  year ;  the  intention  of  those  sec* 
tioos  being  satisfied  by  its  not  operating  as  a  term  (m)  (n).  If  a  land- 
lord make  a  verbal  lease  for  seven  years,  though  the  lease  be  void  by 
the  Statute  of  Frauds  as  to  the  duration  of  the  term,  the  tenant  holds 
under  the  terms  of  the  lease  in  other  respects  as  to  the  rent,  the  time 
of  the  year  when  the  tenant  is  to  quit,  &c.  (o).  Contracts  for  the  let- 
ting of  realty  are  within  the  4th  section  of  the  Statute  of  Frauds  (p), 
and  if  followed  by  entry  of  the  tenant  may  be  enforced  (y);  and 
the  efiect  of  the  1st,  2nd  and  4th  sections  of  the  Statute  of  Frauds, 
80  far  as  they  apply  to  verbal  leases  not  exceeding  three  years,  is 
to  make  them  valid,  and  whatever  remedies  can  be  had  upon  them 
in  their  character  of  leases  may  be  resorted  to,  but  they  do  not 
confer  the  right  to  sue  the  lessee  fpr  damages  for  not  taking  pos- 
session (r).  The  result  of  the  cases  seems  to  be,  that  verbal  leases 
exceeding  three  years  are  not  valid  so  far  as  regards  the  duration 
of  the  term,  the  right  of  the  lessor  to  sue  the  lessee  for  not  entering, 
and  rice  vers4  the  right  of  the  lessee  to  sue  the  lessor  for  not  allowing 
him  to  enter ;  but  where  an  entry  has  actually  taken  place,  such  lease 
will  be  valid  as  regards  all  other  stipulations  which  are  consistent  with 
a  tenancy  from  year  to  year  (s).  The  same  principle  holds  in  other 
respects ;  for  example,  tithes  will  not  pass  without  deed ;  but  if  a  party 
makes  a  verbal  contract  for  them  and  retains  them,  he  is  bound  to  pay 
for  them.     A  right  of  way  or  a  right  of  sporting  can  be  granted  only 

(i)  Croiby  V.  Wadsworthf  6  East,  602.  one  years,  paying  but  20#.  rent,"  it  was 

(«)  Clayton  y.  Blakey,  8  Term  Rep.  3;  held  a  good  lease  or  demise  by  will  for 

&  P.  Boe  d.  lUgg  ▼.  BeUt  5  Term  Rep.  471 ;  twenty-one  years;  and  that  the  word  "have" 

Goodtiiie  d.  Galktway  v.  Herbert,  4  Term  should  be  taken  in  the  present  tense,  as  the 

Rep.  680.     And  see  Doe  v.  Wp//«r,  7  Term  word  dedi  is  in  a  deed  of  feoffment,  to  com- 

R«p-  478;    Roe  Y.  Rees,  2  Black.  1171  ;  ply  with  the  intent  of  the  testator;    Bac. 

Dotdge  y.  Bowers,  2  Mees.  &  Wels.  865 ;  Abr.  Leases,  p.  163. 

Bew  ▼.  Feamside,  I  Wils.  176;  Goodtitle  y.  (o)  Doe  d.  Rigge  y.  Bell,  5  Term  Rep. 

Herbert,  4  Term  Rep.  680.  471 ;  Doe  d.  Bron$eld  y.  Smith,  6  East,  530 ; 

(■)  An  indorsement  on  the  draft  of  a  Doe  d.  Tilt  y.  Stratton,  4  Bin^.  446. 

Me,  signed  b^  the  leasee,  and  stating  that  (p)  As  to  other  cases  within  th'~ 

u  it  would  be  inconyenient  for  him  to  fulfil  see  post,  Chap.  VI.,  Sect  11,  (a). 

''"                   *  "              "          "  "     *    1: 


lesae,  signed  b^  the  leasee,  and  stating  that  (p)  As  to  other  cases  within  this  section, 

u  it  would  be  inconyenient  for  him  to  fulfil  see  post.  Chap.  VI.,  Sect  11,  (a\ 

his  sgreement,  he  wished  the  lessor  to  dis-  (q)  Inman  v.  Stamp,  1  Stark.  12. 

pose  of  the  premises,  was  held  by  Lord  El-  (r)  Edge  y.  Strafford,  1  Cro.  &  Jer.  398. 

lenboroogh  to  satisfy  the  Statute  of  Frauds;  («)  Lee  y.  Smith,  9  Exch.  Rep.  662 :  Ma- 

Ai;)^  V.  Deii£«m,  5  Esp.  191.    Where  one  "              '  "*       "*  " 

■ttde  his  will  in  this  manner :— "  I  have 
nade  a  lease  to  J.  8.  for  the  term  of  twenty- 


««WJ«y  V.  Denison,  S  Esp.  191.    Where  one       litis  v.  Freeman,  4  Ring.  N.  C.  395 ;  Lincoln 
Bade  his  will  in  this  manner :— "  I  have      College  case,  8  Rep.  59  b. 
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Book  I.      by  an  instrument  under  seal ;  but  if  a  man  has  used  and  enjoyed  such 
Sect.  1.   *  rights,  and  an  action  is  brought  against  him  to  recover  compensation 
for  such  enjoyment,  he  cannot  set  up  as  a  defence  that  the  rights  in 
question  have  not  been  granted  under  seal.    The  distinction  is  between 
compelling  a  party  to  pay  damages  for  the  non-performance  of  such 
agreements,  and  making  him  pay  for  the  enjoyment  he  may  have  had 
under  them  (0*     An  agreement  for  a  lease  which  is  void  by  the  4th 
section  of  the  Statute  of  Frauds  in  not  being  in  writing  and  signed,  if 
followed  by  entry  and  payment  of  rent,  may  make  a  good  demise 
under  the  2nd  section,  and  such  a  demise  may  be  as  special  in  its 
stipulations  as  a  written  lease  (u).    A  verbal  lease  for  three  years  to 
commence  in  futuro  is  not  warranted  by  the  1st  and  2nd  sections  (x): 
but  a  verbal  lease  for  a  year  and  a  half,  to  commence  after  the  ex- 
piration of  a  lease  which  wants  a  year  of  expiring,  is  a  good  lease,  for 
it  does  not  exceed  three  years  from  the  making  (y).     If  land  be  leased 
for  a  year,  and  so  from  year  to  year  so  long  as  both  parties  shall 
agree,  this  is  a  lease  for  two  years  certain ;  and  if  the  lessee  hold  on 
after  two  years,  he  is  a  lessee  for  a  year  certain ;  and  his  lease  is 
not  determinable  till  that  year  be  ended ;  for  his  holding  on  is  an 
agreement  to  the  original  contract :  and  such  executory  contract  is 
not  void  by  the  Statute  of  Frauds,  for  there  is  no  term  for  above  two 
years  ever  subsisting  at  the  same  time  (z). 
8&^9Vict  By  statute  8  &  9  Vict.  c.  106(a),  it  is  enacted,  sect.  3,  "that  a 

lease  required  by  law  to  be  in  writing  of  any  tenements  or  heredita- 
ments made  after  the  1st  day  of  October,  1846,  shall  be  void  at  law 
unless  made  by  deed."  The  effect  of  this  statute  is,  that  an  instrument 
which  purports  to  let  premises  for  a  period  of  more  than  three  years, 
and  which,  therefore,  is  void  as  a  lease  in  not  being  sealed,  is  still  good 
as  an  agreement,  and  the  tenant  who  enters  under  it  becomes  tenant 
from  year  to  year  according  to  its  terms,  so  far  as  those  terms  are 
applicable  to  a  tenancy  from  year  to  year  (J)..  But  he  may  during 
such  period  be  turned  out  of  possession  by  the  same  notice  to  quit 
that  would  be  valid  in  the  case  of  a  yearly  tenancy,  and  he  is  bound 
to  quit  at  the  expiration  of  the  period  without  a  previous  notice  to 
quit  (c).  Since  the  passing  of  the  8  &  9  Vict.  c.  106,  "  leases  required 
by  law  to  be  in  writing  "  (by  sect.  3),  that  is,  leases  for  a  longer  period 
than  three  years  made  after  the  1st  of  October,  1845,  if  not  made  by 
deed,  are  void  at  law  as  to  the  duration  of  the  term,  and  the  lessee  is 

(/)  Bird  V.  Higgiruon,  2  A.  &  £.  702;  Stra.  651. 

Thomas  v.  FredenckSf  10  Q.  B.  775;  Chanter  («)  Bull.  N.  P.  84;  Jgard  v.  King,  Cro. 

V.  Dewhurtt,  12  M.&  W.  823;  Fishmongers*  Eliz,  775;  Legg  v.  Strudwick,  2  Salk.  414; 

Company  v.  Robertson,  6  Scott,  N.  R.  56,  Harris  v.  Evans,  I  Wils.  262. 

(tt)  Lord  Bolton  v.  Tomlin,  6  Ad.  &  El.  (a)  Repealing  the  statute  7  &  8  Vict.  c. 

856.  76 ;  see  ante,  58,  n.  (i). 

(«)  Rawlins  v.  Turner,  12  Mod.  610;   2  (b)  Heard  y.Can^in,  15  Law  Times,  iS7. 

Ld.  Raym.  736.  (c)  Tress  v.  Savage,  23  Law  Journ.,  Exch., 

(y)  Bull  N.  P.  177;  Ryley  v.  Hicks,  I  839. 
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not  liable  to  pay  damages  for  not  taking  possession  (d) ;  but  if  he      Book  L 
eaters  and  has  the  use  and  enjoyment  of  the  premises,  he  is  liable  for       sect.  i. 


the  payment  of  the  rent  agreed  upon,  and  is  subject  to  such  of  the 
other  terms  and  stipulations  entered  into  by  him  as  are  incident  to  a 
yearly  tenancy.  He  would  be  bound,  for  instance,  by  an  agreement 
to  repair,  to  quit  at  a  certain  notice,  or  not  to  take  successive  crops  (e). 
The  effect  of  this  statute  is  not  to  put  an  end  to  verbal  leases,  which 
remain  as  at  common  law,  but  merely  to  superadd  to  leases  required 
by  the  Statute  of  Frauds  to  be  in  writing,  that  is,  leases  for  a  longer 
period  than  three  years,  the  necessity  of  their  being  by  deed.  Other 
leases  may  be  made  by  deed,  or  writing  without  deed,  as  by  a  series  of 
letters  (/),  or  by  verbal  contract,  if  followed  by  entry,  at  the  option  of 
the  parties. 

First  then  of  leases  by  deed.  A  deed  is  a  writing  sealed  and  deli-  LeaMiby  In- 
vered  by  the  parties,  and  is  either  an  indenture  or  a  deed-poll.  If  a 
deed  be  made  by  more  parties  than  one,  there  ought  to  be  regularly  as 
many  copies  of  it  as  there  are  parties,  and  each  formerly  was  cut  or 
indented  (originally  in  acute  angles,  instar  dentium,  like  the  teeth  of  a 
saw,  but  latterly  in  a  waving  line)  on  the  top  or  side,  to  tally  or  cor- 
respond with  the  other,  which  deed  so  made  is  called  an  indenture  (g). 
It  was  formerly  laid  down  that  if  a  deed  begun  **  This  indenture  wit- 
nesseth,"  &c.,  and  the  parchment  or  paper  was  not  indented,  it  was  not 
an  indenture,  because  the  words  could  not  make  it  indented ;  but  that 
if  the  deed  was  actually  indented,  though  there  were  no  words  of  in- 
denture in  the  deed,  yet  it  was  an  indenture  in  law ;  for  it  might  be  an 
indenture  without  words,  but  not  by  words  without  indenting  (A). 
This  distinction,  however,  is  now  immaterial,  the  statute  8  &  9  Vict, 
c.  106,  8. 6,  having  enacted,  **  that  a  deed  executed  after  the  1st  Oc- 
tober, 1845,  purporting  to  be  an  indenture,  shall  have  the  effect  of  an 
indenture,  although  not  actually  indented.''  All  the  parts  of  an  in- 
denture make  but  one  deed,  and  each  part  is  of  as  great  force  and  effect 
as  all  the  parts  together ;  so  they  are  esteemed  the  mutual  acts  of  the 
respective  parties,  each  of  whom  may  be  bound  by  either  part  of  the 
same,  for  die  words  of  the  indenture  are  the  words  of  each  party  (t)  (A). 
When  the  several  parts  of  an  indenture  are  interchangeably  executed 
by  the  several  parties,  that  part  or  copy  which  is  executed  by  the 
grantor  is  usually  called  the  original,  and  the  rest  are  counterparts : 

{d)  Innum  ▼.  Stamp,  1  Stark.  12;  Edge  ▼.  5  Scott,  515. 

Strt^^rd,  1  Cro.  &  Jer.  391.  (g)  Style,  459;    1  Inst  171;   2  BUck. 

(e)  Doe  d.  Bigge  v.  Bell,  5  Tenn  Rep.  Com.  295. 

472;  Riekardtan  ▼.  Giford,  1  A.  &  E.  52;  (h)  Co.  Litt.  229. 

3  N.  &  M.  825;  Doe  d.  Thompetm  t.  Amey,  (i)  Plowd.  184,  421 ;  Litt  870. 

12  A.  &  E.  479 ;  PUtor  ▼.  Cater,  9  Mees.  &  {k)  A  deed  inter  partes  is  only  available 

Wels.  315;    Doe  y.  Browne,  8  East,  165;  between  those  who  are  parties  to  it;  Bar- 

Cwk  T.  Goodman,  2  Q.  B.  Rep.  580 ;  2  O.  ford  t.  Stuckey,  8  Bing.  225 ;  8  Moore,  88. 

ft  Dav.  164.  And  see  5  Moore,  23. 

(/)  Ou^numi.Bbiek,^Bmg.J^.C.lS7i 
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of  late,  however,  it  is  most  frequent  for  all  parties  to  execute  every 
part,  which  renders  them  all  originals  (/). 

As  every  lease  is  presumed  to  be  by  deed  till  the  contrary  be  shown, 
so  every  deed  that  is  pleaded  shall  be  intended  to  be  a  deed-poll,  unless 
it  be  alleged  to  be  indented  (m) :  whenever  therefore  a  lease  is  by 
indenture,  it  must  be  so  alleged  in  pleading  (n).  A  lease  by  deed,  like 
any  other  deed,  must  be  written  or  printed ;  but  it  may  be  in  any 
character  or  language :  it  cannot  be  exemplified  upon  wood,  leather, 
cloth,  or  the  like,  but  only  upon  parchment  or  paper ;  for  the  writing 
or  printing  upon  them  can  be  least  vitiated,  altered,  or  corrupted.  It 
must  also  have  the  regular  stamps  imposed  on  it  by  statute  for  the 
increase  of  the  public  revenue  (o). 

The  estate  of  the  lessee  is  not  determined  by  the  loss  of  the  lease, 
so  that  the  existence  of  the  term  can  be  proved ;  for  the  estate  is 
derived  from  the  lessor,  and  not  from  the  lease  otherwise  than  as  it 
shows  the  intention  of  the  parties,  which  is  not  altered  by  the  loss  of 
the  instrument  of  demise  (p)  (q).  Where  no  counterpart  can  be  found 
the  landlord  is  entitled  to  inspect  and  take  a  copy  of  the  lease  (r). 
Under  an  agreement  that  the  lessor  would,  at  the  request  and  costs  of 
the  lessee,  grant  a  lease,  the  lessor  is  not  entitled  to  charge  the  tenant 
with  the  expense  of  a  counterpart  (s). 


Stat  8  &  9 
Vict.  c.  124. 


Wliat  Words 
operate  to  de- 
mise gene- 
rally. 


(c)  Form  of  Instrument 

An  attempt  has  lately  been  made  by  the  legislature  to  simplify  the 
forms  of  leases,  and  accordingly  the  statute  8  &  9  Vict  c.  124  (0, 
gives  a  form  of  an  ordinary  lease  of  a  house,  which  may  be  adopted 
if  parties  desire  it.  There  seems  however  little,  if  any,  advantage  to 
be  gained,  and  some  risk  to  be  incurred,  by  adopting  that  form  even 
where  applicable. 

The  usual  words  by  which  a  lease  is  made  are,  "  demise,  grant  and 
to  fai*m  let ;"  but  whatsoever  words  amount  to  be  a  grant  are  suflBcient 
to  make  a  lease  (u) ;  and  it  may  be  laid  down  for  a  rule — that  what- 
ever words  are  sufficient  to  explain  the  intent  of  the  parties,  that  the  one 
shall  divest  himself  of  the  possession  and  the  other  come  into  it,  for 


(/)  2  Black.  Com.  296. 

(m)  Rex  V.  Little  Dean  (Inhabita7its)f  1 
Stra.  555. 

(n)  Spark  v.  Spark,  Cro.  Eliz.  658. 

(o)  2  Black.  Com.  297.  See  post,  Sect 
10,  in  this  chapter. 

(p)  Read  v.  Brookman,  8  Term  Rep.  151. 

(q)  In  taking  a  house  or  premises,  the 
lessee  should  inquire  whether  the  lessor 
holds  also  for  a  term ;  if  so,  he  should  care- 
fully examine  the  lease,  as  he  may  possibly 
find,  when  too  late,  that  he  is  tied  down  by 
such  restrictions  as  will  render  the  property 
unfit  for  his  purposes,  or  be  likely  to  involve 
him  in  unforeseen  difficulties;  he  may  be 
restrained  from  making  convenient  altera- 


tions, or  be  compeUed  to  submit  to  other 
inconveniences,  which  were  never  contem- 
plated by  him.  It  becomes  bim  also  to  see 
that  the  rent  reserved  in  the  original  lease 
and  all  taxes  have  been  paid  up  to  the  time 
at  which  he  takes  possession :  for  if  they 
have  not,  he  will  be  obliged  to  pay  all 
arrears,  and  can  recover  them  only  by  having 
recourse  to  the  last  tenant,  who  perhaps  may 
not  be  found,  or,  if  found,  may  be  unable  to 
reimburse  him. 

(r)  Doe  v.  Slight,  1  DowL  163. 

Is)  Jennings  v.  Turner,  8  Car.  &  P.  61. 

(t)  See  the  statute  and  the  form,  post, 
Book  IV.,  Chap.  I.,  Sect.  1. 

(u)  Co.  Litt.  45 ;  2  Black.  Com.  318. 


\ 


LBA8BS  OENBRALLT — ^FORM  OF  INSTRUMENT.  63 

any  determinate  time,  whether  they  run  in  the  form  of  a  licence,  cove-      Book  I. 

.      .  Chapter  IV. 

naot  or  agreement — are  of  themselves  sufficient;   and  will  in  con-       sect.  i. 

struction  of  law  amount  to  a  lease  for  years  as  effectually  as  if  the 
most  proper  and  pertinent  words  had  been  made  use  of  for  that  pur- 
pose :  for  a  lease  for  years  being  no  other  than  a  contract  for  the 
possession  and  profits  of  the  lands  on  the  one  side,  and  a  recompense 
of  rent  or  other  income  on  the  other, — if  the  words  made  use  of  are 
sufficient  to  prove  such  a  contract,'in  whatsoever  form  they  are  intro- 
duced, or  howsoever  variously  applicable, — the  law  calls  in  the  intent 
of  the  parties,  and  models  and  governs  the  words  accordingly  (x). 
Where  the  owner  in  fee  of  premises  demised  them  for  a  term  of  999 
years,  and  afterwards  released  to  the  lessee  the  reversion  in  fee ;  and 
the  latter,  by  indenture  reciting  the  demise,  did  '^  grant,  bargain,  sell, 
assign  and  set  over"  the  premises  for  the  residue  of  the  term  of  999 
years,  Lord  EUenborough  held  that  there  was  a  resuscitation  of  the 
term  by  virtue  of  these  words  (y).  The  plaintiff  in  consideration  of 
530/.  to  be  paid  by  A.  demised  to  him  premises  for  55  years  at  the 
yearly  rent  of  84Z.,  and  subject  to  covenants  to  repair,  &c.  The  con- 
sideration not  having  been  paid,  A.  assigned  to  the  plaintiff  the  residue 
of  the  term  then  unexpired,  subject  to  the  rents  and  covenants,  and 
with  a  power  of  sale.  In  pursuance  of  that  power  the  plaintiff,  in  con- 
sideration of  500/.  **  bargained,  sold,  assigned,  and  transferred  and  set 
over"  to  the  defendant  the  said  premises,  to  hold  "  for  the  residue  of  the 
term  of  65  years,"  subject  to  the  yearly  rent  of  84/.,  and  the  covenants 
contained .  in  the  lease  to  A. ;  and  the  defendant  covenanted  to  pay 
the  rent  and  perform  the  covenants,  the  defendant  having  entered  on 
the  premises.  It  was  held,  that  although  the  mortgage  by  A.  to  the 
plaintiff  operated  as  a  merger  of  the  term  originally  granted,  yet  the 
assignment  by  the  plaintiff  to  the  defendant  created  a  new  lease  for 
the  residue  of  the  unexpired  term,  and  consequently  the  defendant 
was  liable  on  the  covenants  (z).  Although  no  specific  words  are  neces- 
Mry  to  create  a  lease,  yet  there  must  be  words  used  which  show  an 
intention  to  demise  :  therefore,  where  a  lessee  of  tithes  agreed  with  the 
owner  of  lands,  for  certain  collateral  considerations,  not  to  take  tithes 
in  kind  from  the  tenants  of  the  lands  for  twelve  years,  but  to  accept  a 
reasonable  composition  not  exceeding  3^.  6d,  per  acre,  it  was  adjudged 
to  be  no  lease  :  for,  1st,  the  rent  affected  to  be  reserved  is  uncertain ; 
for  under  this  agreement  it  is  at  the  option  of  the  party  either  to  pay 
tithes  in  kind,  or  to  tender  the  reasonable  value  of  the  tithes,  which 
may  be  under  3*.  6d.  per  acre ;  2ndly,  the  owner  of  the  lands,  the 
person  with  whom  the  agreement  is  made,  is  neither  to -enjoy  any 
thing  nor  pay  any  rent;  it  cannot  therefore  be  a  demise  to  him:  it  can 
at  the  utmost  amount  to  no  more  than  a  mere  covenant  with  the  one 

(x)  Bac  Abr.  tit.  Leases,  (K).  866. 

(jr)  Deim  d.  Wiikhu  v,  Kemeys,  9  East,  (s)  Coitee  v.  BichardsonJ  Exch,Ke^.  148. 
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that  another  shall  enjoy,  and  creates  no  lease  to  either  (a).    Where, 
on  the  letting  of  land  to  a  tenant,  a  memorandum  was  drawn  up,  the 
terms  of  which  were,  that  he  should  on  a  future  day  bring  a  surety  and 
sign  the  agreement,  neither  of  which  he  ever  did  ;  it  was  held,  that  the 
memorandum  was  a  mere  unaccepted  proposal,  and  did  not  operate  as 
a  lease  (b).     By  an  agreement  bearing  even  date  with  a  lease,  it  was 
agreed  that  the  lessor  should  manage  the  farm  leased  for  the  lessee; 
the  lessee  giving  12«.  a  week  to  the  lessor,  and  "  allowing  him  and  his 
family  to  reside  and  have  the  use  of  the  dwelling-house  and  furniture 
free  of  rent ;"  held,  this  was  not  a  lease  (c).     Where  a  contract  was 
made  between  A.  and  J?.,  that  B.  should  receive  certain  sums  of 
money  from  A.,  and  should  build  certain  houses  on  ^.'s  land,  and 
procure  tenants  for  the  same  at  a  given  rate,  and  himself  pay  the 
rent  till  he  procured  the  tenants  from  a  certain  day,  it  was  held  that 
no  tenancy  was  created  between  A.  and  JB.  (d). 

The  word  '*  dedV  is  said  to  be  a  sufficient  word  to  make  a  lease  for 
years (c):  so  a  "licence"  to  inhabit  or  enjoy  amounts  to  a  lease (/); 
for  it  is  a  certain  present  interest,  and  ought  to  be  pleaded  as  a  lease, 
and  if  it  be  so  pleaded  and  traversed,  the  lessee  may  give  the  licence 
in  evidence  to  prove  it  (g).    The  words  "  covenant,  grant  and  agree" 
that  A.  shall  have  the  lands  for  so  many  years,  enure  as  a  lease  for 
years  (A) ;  so  the  word  "  covenant*'  will  make  a  lease,  though  the 
words  "  grant  and  agree"  be  omitted  (i).     So  a  covenant  "  to  stand 
seised,"  if  made  by  the  owner,  or  a  covenant  for  quiet  enjoyment (t), 
is  a  lease  {t) :  for  a  covenant  together  with  an  entry  amounts  to  a 
lease ;  but  a  covenant  merely  does  not  vest  the  estate  in  the  lessee, 
but  only  gives  him  a  right  to  enter  and  possess  it ;  and  therefore  the 
estate  is  not  vested  in  him  till  actual  entry  (m).     In  one  case  it  is 
said,  that,  although  a  grant  "  to  have  and  to  hold"  land  for  years  is 
a  good  lease,  yet  a  grant  to  "  enjoy"  lands  in  the  same  manner  is 
but  a  covenant;  but  unless  it  be  with  reference  to  a  stranger,  it  is 
conceived  that  this  opinion  is  erroneous,  if  the  case  itself  be  rightly 
reported  (n). 

(d)  Construction  of  Instrument. 

Deeds — including  of  course  leases  by  deed — being  the  highest 
description  of  private  written  documents,  are  themselves  the  best  evi- 


\- 


(a)  Brewer  v.  Hill,  2  Anst  41S. 

(b)  Doe  d.  Bingham  v.  Cartvnrighi,  3  Bam. 
&  Aid.  326. 

(c)  Doe  d.  Hughet  v.  Derry,  9  Car.  &  P. 
494.  And  see  Mayew  v.  Suttle,  2  Law  Times, 
where  a  parly  was  held  to  occupy  not  as 
tenant  but  as  senrant. 

(d)  Taylor  v.  Jacktont  2  Car.  &  Kir.  22. 

(e)  Co.  Litt  301b;  Right  d.  Green  y. 
Proctor,  4  Burr.  2209. 

(/)  Hall  V.  Seabnght,  1  Mod.  14. 

(g)  Anon.,  11  Mod.  42;  1  Lord  Raym. 


404 ;  Bac.  Abr.  tit  Leases,  (K). 

(h)  Wliitlock  V.  Horton,  Cra  Jac  91. 

(t)  Richards  v.  Sely,  2  Mod.  80. 

(k)  Doe  d.  Pritchard  v.  Dodd,  2  Ne?.  & 
Man.  838 ;  5  Barn.  &  Adol.  689. 

(0  Right  d.  Bastett  v.  Thomas,  3  Burr. 
1441,  1446;  1  Wm.  Black.  446. 

(m)  Copley  y.  Hepworth,  12  Mod.  1 ;  Co. 
Litt.  37. 

(n)  Evans  v.  Thomas,  Cro.  Jac.  172;  see 
post,  Sect.  16. 
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dence  of  the  facts  which  they  contain,  the  circumstances  which  they  Book  I. 
relate,  and  their  makers'  intentions.  In  their  construction,  regard  **8ect.  l. 
must  be  had  to  all  their  parts ;  and  genei-al  words  may  be  restrained  by  ^ 

particular  recitals.     If  a  deed  operates  in  two  ways,  the  one  consistent  *" 

with  the  intent  of  the  party,  and  the  other  repugnant  to  it,  the  Courts 
will  put  such  a  construction  on  it  as  to  give  effect  to  such  intent  (o) ; 
for  deeds  must  be  construed  so  as  to  operate  according  to  the  intention  \ 

of  the  parties,  if  by  law  they  may ;  and  if  they  cannot  operate  in  one 
form,  they  shall  in  another  (p).  Where  a  material  word  appears  to 
ha?e  been  omitted  in  a  lease  by  mistake,  and  other  words  cannot  have 
their  proper  effect  unless  it  be  introduced,  such  lease  must  be  con- 
strued as  if  that  word  were  inserted,  although  the  particular  passage 
where  it  ought  to  stand  conveys  a  sufficiently  distinct  meaning  with- 
out it  (9).  An  instrument  of  demise  was  produced  in  evidence,  by 
which  the  plaintiff  agreed  to  let  for  the  term  of  one  year  fully  to  be 
complete  and  ended ;  most  of  the  subsequent  stipulations  in  the  lease 
were  wholly  inapplicable  to  a  tenancy  determinable  by  a  notice  to 
quit ;  the  document  appeared  on  the  face  of  it  to  have  originally  con- 
tained words  creating  a  tenancy  from  year  to  year,  which  were  struck 
out,  and  the  above  words  as  to  the  term  only  remained ;  it  was  held, 
that  the  words  struck  out  might  be  looked  at  to  show  what  the  inten- 
tion of  the  parties  was  ;  that  the  tenancy  was  for  a  single  year  only ; 
and  that  the  terms  inapplicable  to  such  a  tenancy  miist  be  considered 
as  expunged,  or  as  only  applicable  in  case  the  tenancy  should  con- 
tinue (r).  A  sweeping  clause  at  the  end  of  a  very  particular  specifica- 
tion will  not  pass  any  property  of  a  different  nature  from  that  particu- 
laily  set  forth  («). 

The  general  rule  with  regard  to  the  admission  of  parol  evidence  to  Rule  and  Ex- 
explain  the  meaning,  or  to  add  to,  vary  or  alter,  the  express  terms  of  a  g®P"°"*  ^^^ 
deed,  is,  that  it  shall  not  be  admitted,  except — 1st,  where,  although  Admission  of 
the  deed  is  clearly  enough  expressed,  some  ambiguity  arises  from  ex-  ^^^^  topiary 
trinsic  circumstances ;  2ndly,  where  the  language  of  a  charter  or  deed  or  alter  Deeds, 
has  become  obscure,  and  the  construction  doubtful  from  antiquity ; 
3rdly,  where  the  grant  appears  uncertain,  owing  to  a  want  of  acquaint- 
ance with  the  grantor's  estate ;  4thly,  where  it  is  important  to  show  a 
different  consideration  consistent  with  but  not  repugnant  to  that  stated 
in  the  deed  itself;  5thly,  where  it  becomes  necessary  to  show  a  diffe- 
Tcnt  time  of  delivery  from  that  at  which  the  deed  purports  to  have 
been  made ;  6thly,  where  it  is  sought  to  prove  a  customary  right  not 
expressed  in  the  deed,  but  which  is  not  inconsistent  with  any  of  its 

(0)  Solly  T.  Forbes,  4  Moore,  4i8v     And  (r)  StrieJcland  v.  Maxwell,  2  Cromp.  & 

Ke  Botham  t.  East  India  Company,  1  Term  Mees.  539 ;  4  Tyr.  346. 

^  688.  (t)  Anmi.,  Loft,  898.    See  further  as  to 

Cp)  QoodtUle  d.  Edwards  v.  BaiUy,  Cowp.  the  construction  of  covenants,  exceptions 

•^  and  provisoes,  post.  Sects.  5  and  7,  and 

(f)  Wight  V.  Dieksen,  1  Dow,  141, 147.  Chap.  VII.,  Sect  5,  (b). 
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Book  I.      stipulations ;  or,  lastly,  where  fraud  or  illegality  in  the  formation  of 

**Sect."^1.   '  ^^®  ^^^  ^  relied  on  to  avoid  it.     If  a  clause  in  a  deed  be  so  am- 

biguously  or  defectively  expressed,  that  a  court  of  justice  cannot,  even 

by  reference  to  the  context,  collect  the  meaning  of  the  parties,  it  will 

^  be  void  on  account  of  uncertainty. 

Cases  illuBtra-       The  following  decisions  may  be  usefully  stated  as  examples  and 
ExccptkTn  m"*  illustrations  of  the  first  exception  to  the  rule  which  prohibits  the  intro- 
to  Ambiguity,    duction  of  parol  evidence.     Where  a  party  granted  a  manor  by  a  par- 
ticular name,  and  he  had  two  manors  of  that  name,  parol  evidence 
was  admitted  to  show  which  of  them  he  meant ;  and  where  there  was 
a  demise  of  premises  in  Westminster,  late  in  the  occupation  of  A,, 
particularly  describing  them,  part  of  which  was  a  yard,  parol  evidence 
was  received  to  show  that  a  cellar  situated  under  that  yard,  but  which 
was  then  in  the  occupation  of  B,,  another  tenant  of  the  lessor,  was  not 
intended  to  pass  {t).     Evidence  of  usage  was  received  to  show  that  a 
room  which  had  not  been. occupied  with  a  certain  messuage  did  not 
pass  under  a  demise  of  that  messuage,  together  with  all  the  rooms, 
chambers  and  appurtenances  thereunto  belonging  (u).     Where  a  lease 
grants  a  right  of  way,  evidence  may  be  received  of  the  state  of  the 
premises  at  the  time  of  granting  the  lease,  and  then  the  judge  will 
put  a  construction  on  the  lease  as  to  the  line  along  which  the  way 
granted  runs ;  but  if  it  is  uncertain  on  the  words  which  of  two  ways 
is  intended,  parol  evidence  may  be  given  to  show  which  the  grantor 
meant  (x).    Where  an  expression  used  in  a  written  instrument  has  a 
technical  meaning,  parol  evidence  is  admissible  to  show  that  it  has 
been  used  in  that  sense,  and  not  in  its  ordinary  meaning  in  common 
parlance,  although  that  may  be  perfectly  clear  and  unambiguous  in 
itself;  therefore,  where  a  lessee  of  a  coal  mine  covenanted  to  get  the 
whole  of  the  mines  "  not  deeper  than  or  below  the  level  of  the  bottom 
of  the  mine*'  at  a  particular  point,  it  was  held  that  parol  evidence  of 
the  understanding  amongst  miners  was  admissible  to  show  that  the 
word  "level"  had  a  particular  technical  meaning  different  from  its 
ordinary  signification  of  "  horizontal  line."     It  might  be  questionable 
whether  a  previous  agreement  between  the  parties  for  a  lease  of  the 
same  mine,  and  for  which  the  lease  in  question  was  substituted,  was 
also  admissible  in  evidence  for  the  same  purpose  (y).     Again,  where 
in  a  lease  inter  alia  of  a  rabbit  warren,  the  lessee  covenanted  that  on 
the  expiration  of  the  term  he  would  leave  on  the  warren  10,000  rab- 
bits, the  lessor  paying  for  them  60Z.  per  thousand,  it  was  held  that 
parol  evidence  was  admissible  to  show  that  by  the  custom  of  the 
country  where  the  lease  was  made,  the  word  "  thousand,"  as  it  ap- 
plied to  rabbits,  denoted  twelve  hundred  (z).    Where  the  lessee  of  a 

(0  Doe  d.  Freeland  v.  Bwrt,  1  Term  Rep.  1  Har.  &  Wol.  159 ;  4  Nev.  &  Man.  602; 

701.  6  Nev.  &  Man.  694.     See  also   Share  w, 

(tt)  Kertlake  v.  White,  2  Stark.  508.  mUon,  9  CI.  &  Fin.  365. 

Otbome  v.  Wise,  7  Car.  &  P.  761.  («)  Smith  v.  Wilem,  3  Barn.  &  AdoL  72S. 

Clayton  v.  Gregion,  5  Ad.  &  £1.  802 ; 
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coal  miae  covenanted  to  pay  a  certain  share  of  all  such  sums  of      Book  I. 
money  as  the  coals  should  sell  for  at  the  pit's  mouth,  evidence  of  the       sect.  1. 
lessee's  having  accounted  with  the  lessor,  and  paid  him  the  share  of 
the  money  produced  by  the  sale  of  coals  elsewhere,  was  not  con- 
sidered admissible  to  explain  the  intention  of  the  parties  (a).    Where 
a  lessee  made  an  agreement  for  a  lease,  and  the  under-lessee  con* 
tracted  to  erect  a  shop  front  to  the  house;  in  ejectment  for  a  for* 
feitare  for  not  erecting  the  shop  front,  it  was  held  that  the  original 
lease  by  which  a  penalty  was  imposed,  if  the  lessee  allowed  a  trade 
to  be  carried  on  upon  the  premises,  was  not  admissible  in  evidence 
for  the  defendant,  to  ej^lain  the  meaning  of  the  words  **  shop  front"  in 
the  agreement  (&).    Where  A.  being  tenant  to  B.,  under  a  lease  con- 
taining covenants,  by  which  the  former  was  bound  to  fetch  seventy* 
fi?e  bushels  of  coals  yearly,  and  deliver  them  at  the  mansion-house  of 
the  latter,  and  also  to  supply  him  with  as  much  good  wheat  as  he 
should  want  in  his  family  at  5^.  per  bushel,  it  was  agreed  between 
them  that  the  lease  should  be  surrendered  up,  and  a  new  one  granted, 
omitting  the  above  covenants ;  and  a  new  lease  was  accordingly  exe* 
CDted,  and  at  the  same  time  an  agreement  entered  into  whereby  A, 
agreed  with  B.  that  he  would  fetch  and  bring  to  the  dwelling-house 
ofJS.,  his  heirs  and  assigns,  seventy-five  bushels  of  coals  yearly,  for 
twelve  years  (the  term  of  the  new  lease),  and  yearly  supply  £.,  his 
heirs  and  assigns,  with  as  much  good  wheat  as  he  shall  want  in  his 
&mily  at  Bs.  per  bushel ;  it  was  held,  upon  jB.'s  having  parted  with 
his  reversion  in  the  farm,  and  also  quitted  the  mansion-house  in  which 
he  resided  at  the  time  when  the  agreement  was  made,  that  the  agree- 
ment being  entire,  must  receive  one  uniform  construction :  and  as  it 
was  clearly  local  in  respect  of  the  delivery  of  coals,  it  could  not  be 
deemed  personal  with  respect  to  the  wheat ;  and  that  no  parol  evi- 
dence could  be  admitted  to  explain  the  agreement,  there  being  no 
latent  ambiguity  (c).     Since  the  passing  of  the  24  Geo.  II.  c.  23,  for 
altering  the  style,  a  lease  of  lands  by  deed,  to  hold  from  the  feast  of 
St.  Michael,  must,  unless  there  be  a  custom  to  the  contrary,  as  in 
K^t  {d)f  be  taken  to  mean  New  MichaelmaSy  and  cannot  be  shown 
by  extrinsic   evidence  to  refer  to  a  holding,  from  Old  Michaelmas, 
unless  there  be  such  custom,  or  a  reference  in  the  lease  to  a  prior 
holding  from  Old  Michaelmas  (e).     So  in  a  record  Martinmas  means 
New  Martinmas  (/).     But  this  rule  has  been  held  to  relate  only  to 
leases  by  deed ;  for  in  a  lease  by  parol  made  to  commence  at  Lady* 

{a)  OiftoH  Y.  Walmiley,  5  Tenn  Rep.  564;  Wood,  1  Esp.  198. 

S.  P.  Gerard  y.  CZi/<on  (in  error),  7  Term  (e)  Doe  d.  Spicer  v.  Lea,  11  East,  312; 

Keik.  676;  1  Bos.  &  Pul.  624.  Doe  d.  HaU  ▼.  Benson,  4  B.  &  Aid.  588; 

(b)  Dee  d.  Naeh  v.  Birch,  1  M.  &  Wels.  Denn  d.  Peters  t.  HopHnson,  8  D.  &  Ry.  507 ; 
402;  TjTT.  &  Gr.  769.  Smth  v.  Walttm,  8  Bing.  285 ;  1  M.  &  Sc. 

(c)  Coker  v.  Guy,  2  Bos.  &  Pul  565.  380. 

(^  Fwriey  d.  Mayor,  4-c.  qf  Canterbury  V.  (/)  Smith  y.  WaUon,  8  Bing.  235. 
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tive of  the 
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Day,  evidence  is  admissible  to  prove  that  by  the  custom  of  the  county 
Old  Lady-Day  was  intended  (g).     If  there  be  any  ambigaity  or  con- 
tradiction in  expressing  the  time  of  the  commencement  of  the  second 
lease,  the  lease  shall  be  construed  beneficially  for  the  lessee,  on  the 
principle  that  every  man's  grant  shall  be  taken  most  strongly  against 
himself.      Thus  where  a  termor  granted  all  his  estate  and  interest 
to  another,  habendum  to  the  grantee  and  his  assigns  immediately 
after  the  death  of  the  grantor,  the  habendum  was  held  void,  and  the 
premises  of  the  grant  good,  to  make  the  entire  term  pass  to  the  grantee 
immediately  (A).     A  lessor  leased  for  thirty-one  years,  and  four  years 
after  the  beginning  of  that  term  made  a  new  lease  in  these  words  :— 
"  Know  that  I — the    aforesaid  thirty  years  being  completed— have 
demised  and  granted  all  the  premises,  &c.  to  hold  from  the  day  of 
making  these  presents,  the  term  aforesaid  being  finished,  until,  &c. :'' 
and  the  question  being  whether  this  lease  were  to  begin  in  computation 
from  the  making  of  the  new  lease,  or  from  the  ending  of  the  old  one, 
the  court  held  that  it  should  begin  to  take  effect  in  possession  at  the 
end  of  the  former  term,  and  not  before ;  for  otherwise  the  lessee  would 
only  have  a  lease  for  four  years,  which  did  not  seem  to  be  the  inten- 
tion of  the  parties ;  and  every  grant  is  to  be  construed  most  strongly 
for  the  grantee  (£).    A  lessee  for  100  years  made  a  lease  for  forty-five 
years  to  JB.,  if  he  should  so  long  live ;  and  afterwards  leased  the  same 
lands  to  C,  habendum  after  the  term  of  JB.  for  twenty- three  years,  to 
be  accounted  from  the  date  of  these  presents ;  and  the  question  was, 
if  the  latter  lease  should  be  said  to  begin  presently,  or  after  the  term 
of  B,     It  was  held,  that  the  lease  to  C.  should  not  be  accounted  from 
the  time  of  the  date,  but  from  the  end  of  the  term  of  J3. ;  because  by 
the  first  words  it  is  a  good  lease  to  begin  after  the  term  of  jB.,  and  it 
shall  not  be  made  void  by  any  subsequent  words.     And  Coke,  J., 
said,  "  that  if  the  limitation  be  not  certain  when  the  term  should  begin, 
it  shall  be  taken  most  beneficially  for  the  lessee  (k). 

Where  a  man  granted  an  estate  for  life,  without  saying  whether  it 
was  for  his  own  life  or  for  that  of  the  grantee,  parol  evidence  was 
received  to  show  what  interest  he  had  in  the  estate :  for  if  he  was 
tenant  in  fee,  it  was  considered  that  the  grantee  should  take  an  estate 
for  his  own  life;  but  that  if  the  grantor  himself  was  a  tenant  for  life 
only,  the  grantee  would  take  an  estate  for  the  grantor's  life  only  (/). 
If  property  has  been  released  by  deed,  a  parol  agreement  between  the 
parties  to  apportion  the  rent  of  the  current  quarter  between  them,  is 
inadmissible  in  evidence,  being  in  contradiction  of  the  deed  (m).     The 


(g)  Doe  d.  HaU  v.  Benson.  4  B.  &  Aid. 
588 ;  Furley  d.  Mayor,  8fc.  qf  Canterbury  v. 
Wood,  1  Esp.  198;  Runn.  Eject.  112;  Denn 
d.  Petere  v.  Hopkimon,  3  D.  &  R.  507. 

(A)  LiUey  v.  Whitney,  Dyer,  272a. 

(t)  JnoH.,  Dyer,  261  b,  pi  28. 


(k)  Seaman* s  case,  Godb.  166. 
(0- 


Smith  y.  Doe  d.  Jersey  {Betrl)^  2  Bro. 
&  Bing.  551 ;  3  Moore,  339 ;  7  Price,  281 ; 
2  Biigh,  290. 
(m)  Flinn  v.  Calow,  1  Man.  &  Gr.  589. 
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express  terms  of  a  lease  cannot  be  controlled  by  the  custom  of  the  Boor  I. 

.                                                                             .  Chapter  IV 

country;  yet  if  the  lease  be  entirely  silent  as  to  the  time  of  quitting,  se^t.  l. 


evidence  of  the  custom  of  the  country  may  be  given  to  fix  the  time(n). 
Although  no  right  to  an  away-going  crop  is  reserved  in  a  lease,  if 
there  are  no  covenants  which  either  in  express  terms  or  by  implication 
of  law  exclude  such  right,  the  lessee  may  produce  parol  evidence  to 
show  that  he  is  entitled  to  such  away-going  crop  by  the  custom  of  the 
coantry.  So  evidence  of  custom  for  an  away-going  tenant  to  provide 
work  and  labour,  tillage  and  sowing,  and  all  materials  for  the  same 
in  his  away-going  year,  the  landlord  making  him  a  reasonable  com- 
pensation, has  been  received,  although  there  was  an  express  written 
agreement  between  the  parties,  but  which  was  not  incoTuistent  with 
such  custom  (o). 

Sect.  2. — Date,  Parties  and  Premises. 

A  lease  by  deed  usually  consists  of  the  following  parts;  viz.  1.  What  General  De- 
is usually  called  the  Premises,  which  contains  a  statement  of  the  date,  ^t^^oU 
the  parties,  and  the  parcels  demised  :  2.  The  Habendum,  or  that  part  ^^  ^7 
which  fixes  the  duration  of  the  term  :  3.  The  Reddendum,  or  reserva- 
tion of  rent:  4.  The  Covenants :  and,  lastly,  any  exception,  proviso, 
or  condition  there  may  be  to  the  contract. 

The  Premises  in  a  lease  are  all  the  parts  which  precede  the  haben-  The  Premises 
dum.  The  office  of  this  part  of  the  lease  is  rightly  to  name  the  lessor  ***  *  Lease. 
and  lessee;  to  state  the  consideration;  to  set  forth  with  certainty  the 
tiling  demised,  either  by  express  words,  or  by  that  which  by  reference 
may  be  reduced  to  a  certainty :  and  to  state  the  exception  or  thing 
excepted,  if  there  be  any.  The  recitals  also,  if  any  are  necessary,  are 
generally  contained  in  this  part  of  the  deed  (p).  With  respect  to  the 
date,  it  may  be  observed,  that  a  lease  cannot  be  post  dated,  although 
it  may  be  ante  dated  as  far  back  as  the  parties  please  (q).  The  con- 
sideration also  must  be  either  good— as  natural  affection, — or  valuable 
—as  money  and  the  like, — being  usually  in  leases  for  years  the 
annaal  rent  (r). 

With  respect  to  the  proper  mode  of  describing  in  leases  the  lands,  What  are  pro- 
tenements  or  other  property  to  be  demised,  it  may  be  remarked,  in  p^  ivopcrty 
the  words  of  the  writer  of  the  Commentaries  on  the  Laws  of  Eng-  m  Leases  gene- 
land,— "that  corporeal  hereditaments  consist  wholly  of  substantial 
^d  permanent  objects ;  all  which  may  be  comprehended  under  the 
general  denomination  of  land  only ;  for  land  comprehends,  in  its  legal 

(n)  Wehb  T.  Plummer,  2  Barn.  &  Aid.  746.  estopped  by  it,  be  was  not  bound  to  execute 

(•)  Sevier  v.  Armytage  {Bart.\  Holt,  197.  sucb  a  lease.    FonhoUen  v.  Knowles,  12  Mee. 

KP)  Where  the  recitals  in  a  lease  stated  &  W.  602. 

Jteiasum  of  money  which  was  in  part  to  (q)  See  further  as  to  the  date,  post,  Sect 

■«  given  for  fixtures,  was  part  of  the  con-  3,  (c),  p.  76. 

««»tion  for  the  lease,  it  was  held  that  (r)  Shep.  Touch.  75;  Co.  LitL  64. 

wnether  the  lessee  would  or  would  not  be 
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signification,  any  ground,  soil,  or  earth  whatsoever ;  so  the  word  *land' 
includes,  not  only  the  face  of  the  earth,  but  every  thing  under  it  or  over 
it;  and  therefore  if  a  man  grant  all  his  lands,  he  grants  thereby  all 
his  mines  of  metal  and  other  fossils,  his  woods,  his  waters,  and  his 
houses,  as  well  as  his  fields  and  meadows  :  not  but  that  the  particular 
names  of  the  things  are  equally  sufiicient  to  pass  them,  except  in  the 
instance  of  water,  by  a  grant  of  which  nothing  passes  but  a  right  of 
fishing :  and  to  recover  the  land  at  the  bottom  of  which,  it  must  be 
called  so  many  '  acres  of  land  covered  with  water/     But  the  capital 
distinction  is  this,  that  by  the  name  of  a  castle,  messuage,  toft,  croft, 
or  the  like,  nothing  else  will  pass,  except  what  falls  with  the  utmost 
propriety  under  the  term  made  use  of  (though,  indeed,  by  the  name 
of  a  castle  one  or  more  manors  may  be  conveyed ;  and  ^  converse,  by 
the  name  of  the  manor  a  castle  may  pass)  ;  but  by  the  name  of  land, 
which  is  nomen  generalissimum,  everything  terrestrial  will  pass  (<)." 
The  expressions  "  arable  land,  meadow  or  pasture  land,"  are  specific 
descriptions  of  land,  and  are  confined  to  land  of  that  particular  species; 
and  in  general,  where  meadow  or  pasture  land  is  named,  it  must  be 
understood  of  ancient  meadow  or  pasture  {t).     If  a  man  grant  so 
many  acres  of  land,  it  has  been  said  that  it  must  be  measured  accord- 
ing to  the  custom  of  the  country  (u).    The  words  "  more  or  less," 
which  are  usually  used,  must  be  confined  to  a  reasonable  quantity ; 
in  one  case  it  was  held  that  they  could  not  include  so  large  an  excess 
as  thirty  acres  (ar). 

If  the  thing  described  be  sufficiently  ascertained,  it  is  sufficient, 
though  all  the  particulars  are  not  true ;  as  if  a  man  demise  his  meadows 
in  B,  and  Z>.,  containing  ten  acres,  whereas  they  contain  twenty  acres, 
all  the  meadows  pass  (y).  Whatever  constitutes  the  essence  of  the 
thing  granted,  or  is  parcel  of  it,  will  pass  with  it,  although  it  be  acci- 
dently  severed  at  the  time  of  the  lease ;  therefore,  by  the  lease  of  a 
mill,  a  millstone  passes,  though  severed  at  the  time ;  so  by  the  lease 
of  a  house,  the  doors,  window  sashes,  locks,  keys,  &c.  pass  as  parcel 
of  it,  although  by  accident  they  may  not  be  in  their  proper  places 
when  the  lease  is  made  (r). 

A  man  may  demise  his  farm,  which  may  comprehend  a  messuage 
and  much  land,  meadow,  pasture,  wood,  &c.  thereunto  belonging,  or 
therewith  used ;  for  the  word  "  farm  '*  properly  signifies  a  capital  or 
principal  messuage,  and  a  quantity  of  land  thereunto  appertaining  (a). 
So  by  the  name  of  a  messuage,  he  may  pass  a  house,  a  curtilage,  a 
garden,  an  orchard,  a  dove-house,  a  shop  or  a  mill,  as  parcel  of  the 


(s)  2  Black.  Com.  18. 

(t)  Treshamy,  Lamb,  2  Browni.^i  Ovn^ 
ning  V.  Gunningt  2  Shovr.  8. 

(u)  6  Co.  Rep.  67a. 

(«)  Day  V.  FiHt  Owen,  188.  And  see 
Cross  V.  Eglin,  2  Barn.  &  Adol.  106. 


(y)  Com.  Dig.  tit  Fait,  (E  4). 

(z)  As  to  the  estoppel  on  a  tenant  by  ibe 
description  of  fields  as  **  meadows  "  in  bis 
lease,  see  Skipworth  v.  Greent  1  Stra.  610; 
post,  Book  I.,  Chap.  IV.,  Sect.  19. 

(a)  Shep.  Touch.  98. 
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same :  the  like  of  a  cottage,  a  toft,  a  chamber,  a  cellar,  &c.    Yet  these      Book  I. 

u    *u  •  1  1  u    r  Chapter  IV. 

may  pass  by  their  own  single  names  also,  as  "  of  one  messuage,  one       sect.  2. 

curtilage,  4:c.  (6)/'  Under  a  lease  of  all  that  part  of  the  park  called 
B,  situate  and  being  in  the  county  of  O.,  and  now  in  the  occupation 
of  S,,  lying  within  certain  specified  abuttals,  with  all  houses,  &c. 
belonging  thereto,  and  which  are  now  in  the  occupation  of  8.,  a  house 
on  a  part  which  is  within  the  abuttals,  but  not  in  the  occupation  of  8., 
will  pass(c).  By  a  lease  of  all  that  part  of  the  townland  of  JB., 
containing  609  acres,  arable,  meadow  and  pasture,  bounded  by  cer- 
tain boundaries,  it  was  held  that  400  acres  of  bog  and  land  reclaimed 
from  bog  within  the  boundaries,  also  passed  (d).  If  garden  ground 
be  let  for  years,  and  the  lessee  demise  part  of  the  term  to  an  under- 
tenant, who  builds  on  it,  by  a  grant  of  the  garden  ground,  the  buildings 
thereon  will  pass  (e).  It  would  appear  that  a  lease  of  "  the  issues  and 
profits"  of  land  would  pass  the  land  itself;  for  to  have  the  issues  and 
profits  is  the  same  thing  as  to  have  the  land  itself  (/) ;  and  it  has  been 
held,  that  if  a  grant  be  made  of  a  boilery  of  salt,  the  land  passes,  for 
that  is  the  whole  profit  (jr).  If  in  a  lease,  the  demised  land  be  men- 
tioned and  described  as  meadow  land,  no  other  evidence  is  necessary 
to  prove  that  it  was  meadow  land  at  the  commencement  of  the  term  (A). 
By  the  grant  of  a  forest,  park,  chase  or  warren  in  the  soil  of  the 
grantor,  the  soil  as  well  as  the  privilege  passes ;  but  it  is  otherwise  if 
the  soil  be  another's  (t)  :  and  a  sheepwalk  or  a  foldcourse  may  include 
the  soil  by  the  custom  of  the  country  (A).  In  a  parish  settlement 
case,  it  was  held  that  the  lease  of  a  fishery  of  a  pond,  with  the  spear 
sedge  and  the  flags  and  rushes  growing  in  and  about  the  same,  passed 
the  soil  (/).  If  a  lease  of  a  ferry  describes  it  as  a  ferry  both  ways 
across  a  river,  whereas  it  is  but  one  way  -only,  yet  it  will  pass  (m). 
Where  an  annual  sum  was  payable  as  tenants'  damages,  besides  a 
way-leave  rent  for  a  coal  railway  passing  through  a  farm,  it  was  left 
to  the  jury  to  say  whether  the  land  covered  by  the  railway  passed  by 
the  agreement  of  letting  to  the  tenant,  because  if  it  did  the  tenant,  and 
not  the  landlord,  was  entitled  to  the  sum  pa3rable  as  tenants'  damages  (n). 
A  devise  of  a  house  and  garden  described  the  premises  by  boundaries 
which  strictly  would  include  a  portion  of  a  piece  of  ground  at  the  back 
and  adjoining  the  garden,  which  was  laid  out  as  a  common  walk  for  a 
row  of  houses ;  it  was  held,  that  this  portion  of  the  common  walk  was 
mduded  in  the  premises  demised,  though  by  the  lease  a  right  was 
granted  to  the  lessee  of  the  use  of  the  whole  of  the  common  walk  (o). 

(*)  Shcp.  Touch.  12.  (»)  Sir  R  CromweWs  case,  Dyer,  169  b. 

(c)  Doe  d.  Smith  v,  GaUaway,  5  Barn.  &  (A)  Huddlestone  v.  Woodroffe,  2  RoU.  Rep. 

Add.  43 ;  2  Nev.  &  Man.  241.  61. 
{d)  Jack  w.McJntyre,  12  CI.  &  Fin.  151.  (/)  Rex  v.  OW  Alrerford  {Inhah,\  1  Term 

it)  BitrfM  V.  Brown,  Cro.  Jac  648.  Rep.  358. 

(/)  Parker  v.  Phtmhert  Cro.  Eliz.  190.  (m)  Pirn  v.  Curell,  6  Mces.  &  Wcls.  284. 

\g)  Co.  Litt  4  b.  (n)  WiUon  v.  Anderson,  1  Car.  &  Kir.  544. 

(*)  Birdi  y.  SUvenson,  3  Taunt  469.  (o)  CurUng  v.  MilU,  6  Man.  &  Gr.  173. 
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It  may  be  necessary,  however,  to  put  a  different  construction  on       Book  I. 
leases  made  in  towns  and  on  those  made  in  the  country.     In  the  nietro-       s£ct.  2. 
polis,  different  persons  have  several  freehold  over  the  same  spot  (as  j[^^^^7of 
in  the  case  of  the  inns  of  courts  and  chambers),  where  different  parts  Parts  of  a 
of  the  same  house  are  let  out  to  difierent  people :  it  would  therefore     *^"**' 
be  veiy  extraordinary  to  contend,  that  if  a  person  purchased  a  set  of 
chambers,  then  leased  them,  and  afterwards  purchased  another  set 
under  them,  the  after-purchased  chambers  would  pass  under  the  lease. 
The  respective  apartments  of  a  house  may  be,  and  frequently  are,  let  to 
several  and  distinct  individuals,  which  tenancies  are  termed  lodgings, 
and  the  tenants  thereof  lodgers :  respecting  which  we  shall  observe 
more  at  large  hereafter  (y). 


Sect.  3.-- Term  granted. 
(a)  The  Habendum. 
The  habendum  is  that  part  of  the  lease  which  begins  with  "to  have  Office  and  Use 
and  to  hold,*'  and  properly  succeeds  the  premises :  its  office  is  to  name  bendum.  ' 
the  lessee  and  to  limit  with  certainty  the  estate ;  it  may  also  abridge 
or  alter  the  generality  of  the  premises  (z) ;  in  short,  it  fixes  the  quality 
and  quantity  of  the  estate,  and  ascertains  the  meaning  of  the  pre- 
mises, but  cannot  contradict  or  destroy  them  (a) :  but  its  operation  as 
a  grant  is  merely  prospective  from  the  time  of  the  execution  of  the 
lease  (i).  A  lease  to  one  for  life,  habendum  to  his  three  sons  suc- 
cessively, but  omitting  to  mention  the  sons  in  the  premises  of  the 
deed,  was  held  to  be  for  the  life  of  the  father  only,  and  that  the  sons 
should  not  take  in  possession,  or  by  way  of  remainder :  for  it  being 
limited  to  the  father  for  his  life,  that  was  a  greater  estate  than  for  the 
lives  of  others  ;  and  the  three  sons  were  named  as  persons  to  have  an 
estate,  and  not  to  make  a  limitation  of  an  estate  (c)  (d).  By  a  lease 
reciting  that  A.,  one  of  the  lessors,  was  an  original  lessee  for  the 
term  of  his  natural  life,  and  that  JB.  the  other,  was  a  person  to  whom 
A.  had  granted  a  lease  for  a  term  of  years  certain,  seven  of  which 
would  remain  unexpired  on  the  29th  of  September  following  the  date 
of  the  lease,  A.  and  B.  demised  to  the  lessee,  from  the  said  29th  day 
of  September,  for  and  during  the  two  several  terms  thereinbefore 
mentioned  (the  rent  to  be  paid  to  both  the  lessors  and  their  respec- 
tive executors),  if  the  lessee  should  so  long  live,  and  the  term  and 

(y)  Post,  Chap,  v.,  Sect  2.  (c)  Windamore  v.  Huhhard,  Cro.  EHz.  57. 

(z)  Shep.  Touch.  75 ;  Com.  Dig.  tit  Fmi,  (d)  The  word  "  term  "  in  a  covenant  in  a 

(^  9).  lease  may  signify  either  the  time  or  the 

(a)  GmtKii  t.  HetUheoU,  Lofft  190 ;  Dot  estate  granted ;  Evana  v.  Faughan,  4  Bam. 

<i  rtmmii  Y.  Steele,  4  Q.  B.  Rep.  663;  8  &  Cress.  261 ;  6  Dowl.  &  Ryl.  349.     And 

<>ale  &  Dar.  622.  see  Wright  d.  Plowden  v.  Cartunright,  I  Burr. 

(^)  Aav  V.  Aay,  1  Exch.  Rep.  412,  citing  282;  1  Ld.  Ken.  529;  Green  Y.Edwards, 

^C  C.  J.,  in  Wyhtrd  v.  Tuck,  1  Bos.  &  Cro.Eliz.  216;  CotUe  v.  Richardton,  7  Exch. 

I*Bl.464.  Rep.  151. 
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Book  I.      estate  of  the  original  lessee  should  so  long  continue :  under  the  lease 
Sect.  3.  *  there  was  subscribed  a  memorandum,  providing  that  the  rent  reserved 
should  be  paid  during  the  first  seven  years  to  the  intermediate  lessee, 
and  afterwards  to  the  original  lessee,  during  the  term  of  thirty  years, 
if  his  interest  should  so  long  continue ;  and  that  the  new  lessee,  his 
executors,  administrators  and  assigns,  should  have  liberty  to  quit  a 
part  of  the  premises  at  any  time  during  the  term,  upon  giving  twelve 
months'  notice :  held,  that  the  lease  and  memorandum  must  be  teken 
together,  and  construed  as  one  entire  instrument;  and  that  the  inten- 
tion of  the  parties  expressed  by  both,  was  to  extend  the  habendum 
beyond  the  term  of  the  life  of  the  lessee,  and  give  him  a  lease  for 
thirty-seven  years,  determinable  on  the  death  of  the  lessor  (e).   Where 
a  term  was  made  to  commence  from  the  Nativity  of  our  Lord,  wift-       i 
out  saying  the  feast  of  the  Nativity,  the  lease  was  held  by  Twysden,  J.,       \ 
to  be  void  (/).     And  where  a  lease  was  made  on  the  10th  of  October,       | 
habendum  from  the  20th  day  of  November  (not  saying  in  what  year)       j 
for  five  years,  the  court  held  that  the  lease  was  void  for  uncertainty  (^).       ] 
But  where  a  lease  was  made  for  years,  to  begin  at  the  feast  of  our       1 
Lady  Mary  without  expressing  what  feast,  whether  of  the  Annuncia-       { 
tion,  Purification,  &c.),  Anderson,  C.  J.,  held  the  lease  to  be  good, 
and  that  the  lessee  by  his  entry  might  determine  at  which  of  the  said 
feasts  the  term  should  begin.     But  Periam,  J.,  doubted  (A).    The 
tenendum  was  formerly  used  to  denote  the  lord  of  whom,  and  the 
tenure  by  which,  the  estate  was  to  be  holden,  which,  although  it  has 
long  been  unnecessary,  is  retained  merely  by  custom.  i 

(b)  Terms  for  Life, 
Leases  for  An  estate  for  life  may  be  created  by  deed,  either  by  express  limita- 

madeffene-       *^^"  ^^  ^^  ^  grant  in  general  terms.     Thus  a  grant  by  J.,  to  ^.  of  the 
rally.  manor  of  Dale  gives  to  B,  an  estate  for  his  life  (£).    This,  however, 

would  be  otherwise  if  a  contrary  intention  could  be  collected  from  the 
terms  of  the  deed  (£).  If  lands  be  demised  by  a  tenant  in  fee  to  a 
man  generally,  without  denoting  the  quantity  of  estate  intended  to  be 
given,  and  livery  of  seisin  be  made  upon  it,  such  demise  shall  be  an 
estate  to  the  lessee  for  his  own  life,  for  his  life  is  greater  in  considera- 
tion of  law  than  another's  life ;  and  if  he  lease  to  the  reversioner  for 
his  life,  he  shall  have  it  again  after  the  death  of  the  reversioner,  for  it 
was  not  a  surrender :  but  if  such  a  lease  be  made  by  tenant  in  tail,  it 
shall  be  for  the  life  of  the  lessor ;  for  that  is  all  he  can  lawfully  grant, 
unless  he  lease  according  to  the  stat.  32  Hen.  VIIL  c.  28  (/).  But  it 
having  been  decided  that  a  conveyance  in  fee  by  a  tenant  in  tail  will 

(0  ^M*  d.  Taylor  V.  £*cott,  9  Price,  595.  {h)  Anofu,  1  Leon.  227;   and  see  post, 

2  Keb.  656 ;  the  reporter  adds  a  quare.    It  p.  77. 
is  not  likely  that  in  modern  times  such  a  (i)  Co.  Litt  42a,  188a. 

decision  would  be  upheld.  \k)  Doe  d.  Pritckard  v.  Dodd,  5  B.  &  AdoL 

(/)  Foote  V.  Berkeley,  1  Sid.  461 ;  S.  C.  689. 

Ig)  Anon,,  1  Mod.  180.  (/)  Co.  Litt  42  a. 
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carry  a  base  fee,  and  that  the  estate  will  continue  until  avoided  by      Book  I. 

....  Chapter  IV 

entry  of  the  issue  in  tail  (m),  it  would  probably  be  now  held  that  an       ggcT.  8. 

unlimited  grant  by  tenant  in  tail  would  be  a  grant  for  the  life  of  the 
grantee,  if  not  sooner  determined  by  the  entry  of  the  issue.  Estates 
for  life  granted  absolutely,  will,  generally  speaking,  endure  as  long  as 
the  life  for  which  they  are  granted  (n)  :  but  there  are  some  estates  for 
life  which  may  determine  upon  future  contingencies,  before  the  life  for 
which  they  are  granted  expires ;  as  where  a  lease  is  to  a  man  quamdiu 
86  bene  gesserit;  to  a  woman  durante  viduitate  or  dum  sola;  to  hus- 
band and  wife  during  coverture ;  to  A.y  as  long  as  he  inhabits,  or  pays 
such  rent,  or  till  he  be  preferred  to  such  a  benefice,  or  till  out  of  the 
profits  he  has  paid  100/.  or  other  sum,  or  during  his  exile,  if  he  be 
absent  from  his  country  voluntarily,  and  not  by  edict: — in  these  and 
such  lik6  cases,  the  duration  of  the  estate  depends  merely  upon  the 
condition  (o).  But  the  estate  is  as  perfect  an  estate  for  Ufe  until  the 
event  take  place,  as  if  it  had  been  granted  absolutely.  Where  A, 
demises  to  B.  for  the  term  of  his  natural  life,  the  demise  is  prim& 
fiicie  for  the  life  of  B. ;  but  where  A.  demised  to  B.  his  executors  and 
administrators,  for  the  term  of  his  natural  life,  and  the  lease  contained 
a  covenant  by  A.  for  the  quiet  enjoyment  of  the  premises  by  B.,  his 
executors,  &c.,  during  the  natural  life  of  B.,  it  was  held  that  the  word 
''his"  in  the  demising  clause  must  be  referred  to  A,^  the  grantor,  and 
not  to  B.,  though  his  name  was  the  last  antecedent  (|>).  Where  a 
person  demised  land  for  the  lives  of  two  persons  named,  and  the  life 
of  a  granddaughter  of  a  third  person,  who  then  was  not  born;  it  was 
held  that  the  lease  was  good  for  the  lives  of  the  two  persons  named 
only  (q).  Where  a  person  devises  lands  to  his  executors  for  payment 
of  his  debts,  and  until  his  debts  are  paid,  although  the  determination 
of  such  estate  be  uncertain,  yet  it  is  not  an  estate  for  life ;  for  if  it 
were,  it  must  determine  at  the  death  of  the  executors,  which  would 
fitistrate  the  intention  of  the  testator,  for  all  the  debts  might  not  then 
be  paid :  the  law,  therefore,  gives  the  executors  a  chattel  interest, 
which  will  go  to  their  executors,  and  continue  until  all  the  testator's 
debts  are  paid,  and  the  freehold  and  inheritance  will  descend  in  the 
meantime  to  the  heir ;  but  if  a  limitation  of  this  kind  were  made  by 
deed,  it  is  a  freehold  conditional  (r).  A  lease  for  years,  if  the  lessee  so 
long  live,  with  a  remainder  to  another  for  the  residue  of  the  term, 
must  be  construed  to  give  the  remainder-man  a  power  to  enjoy  during 
all  the  residue  of  the  years  to  come  (s).     Where  an  agreement  for  a 


l; 


m)  Maekell  ▼.  Clark,  2  Raym.  778.  Carter  v.   Bamardiston,   4   P.  Wms.   509. 

,«)  2  Black.  Com.  121.  And  see  Greenwood  v.  Tyler,  Cro.  Jac.  563 ; 

(e)  Co.  Liu.  42  a.  Owen  v.  Jprees,  Cra  Car.  94;  Mellows  v. 

(p)  Doe  d.  Pritchard  v.  Dodd,  5  Barn.  May,  Cro.  Eliz.  875. 

&  Adol.  689;  2  Nev.  ft  Man.  888.  (*)  )f right  d.  Plowden  v.  Cartwright,  1 

U)  Doe  d.  Pemberton  v.  Edwards,  1  Mees.  Burr.  282 ;  1  Ld.  Ken.  529 ;  Shep.  Touch. 

ft  W.  553 ;  2  Gale,  137 ;  Tyr.  ft  Gr.  1006.  272. 

(r)  Co.  Inst  42a ;  8  Co.  Rep.  81  b,  96a ; 
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Book  I.      lease  was  made,  by  which  ''  A.  agreed  to  let  her  house  to  B,  during 
'*Sect.\    *   ^^^  l^f^>  supposing  it  to  be  occupied  by  B,  or  a  tenant  agreeable  to 
-4.;"  and  "a  clause  was  to  be  added  in  the  lease,"  to  give  A.'s son 
an  option  to  possess  the  house  when  .  of  age :  it  was  held,  that  it  only 
enured  for  the  joint  lives  of  A,  and  jB.(0. 
Commence-  At  common  law  a  lease  for  life  of  anything  whatsoever,  whether  it 

for  Lives.  ****  ''^  ^^  livery  or  in  grant,  if  it  be  in  esse  before,  cannot  begin  at  a  day 
to  come,  for  an  estate  of  freehold  cannot  commence  in  future  (u); 
therefore,  if  a  lease  be  made  to  hold  to  the  lessee  for  life  from 
Michaelmas  next,  or  after  the  death  of  the  lessor,  or  after  the  death 
ofJ^  iS.,  this  lease  would  not  be  good  at  common  law  (a:).    A  lease 
for  lives,  to  begin  from  the  day  of  the  date  thereof,  with  seisin  de- 
livered afterwards,  is  good,  and  shall  not  be  said  to  convey  a  freehold 
to  commence  in  futuro  (y) :  so  a  lease  to  hold  to  the  lessee  for  his  life, 
which  term  shall  begin  after  the  determination  of  a  previous  term  for 
three  lives,  is  good  (z)  (a).     Leases  for  lives  can  only  take  effect  by 
livery  of  seisin,  covenant  to  stand  seised,  or  such  other  conveyance  as 
is  required  for  the  transfer  of  freehold  estates  (i).     But,  although  the 
above  rule  prevails  at  common  law  as  to  leases  in  futuro,  a  very 
different  rule  of  law  prevails  in  cases  of  limitations  taking  effect  under 
the  Statute  of  Uses,  or  as  devises  or  trusts ;  in  all  which  cases  estates 
for  life  may  be  made  to  commence  in  futuro,  by  way  of  springing  or 
future  use  within  the  prescribed  limits;  viz.,  a  life  or  lives  in  being 
and  twenty-one  years  afterwards,  the  use  or  trust  in  the  meantime 
resulting  to  the  grantor,  or  the  heir  of  the  devisor.     A  tenant  in  tail, 
after  possibility  of  issue  extinct,  has  an  estate  for  life  only  (c). 

(c)  Commencement  of  Terms  for  Years. 
What  Cer-  As  a  lease  for  years  is  a  mere  chattel,  it  may  be  made  to  commence 

quisite^in*'  either  presently  or  at  a  future  period,  at  a  day  to  come,  as  at  Michael- 
stating  the  ffias  next,  or  at  three  or  ten  years  after,  or  after  the  death  of  the  lessor, 
Commence-  n    r    n  i      i         .     •  •      y»  •     •  ^i    * 

ment  or  oi  «/.  b, ;  and  when  it  is  to  commence  m  tuturo,  it  is  called  an 

interesse  termini,  or  future  interest  (d).  All  leases  for  years,  whether 
they  begin  in  prsesenti  or  in  futuro,  must  be  certain:  that  is,  they 
must  have  a  certain  beginning  and  a  certain  ending,  and  so  the  con- 
tinuance of  the  term  must  be  certain;  otherwise  they  are  not  good(e). 
Unless  the  time  of  the  commencement  of  the  lease  be  stated  it  cannot 

(0  Doe  d.  Bro^fUld  v.  Smith,  6  East,  5S0  j  (*)   Underhay  v.  Underhatf,  Cro.  Elit  296. 

2  Smhh,  570.  (a)  As  to  livery  of  seisin,  see  post,  Sect 

(u)  Shep.  Touch.  272;  2  Black.  Com.  14. 

144,  314.  (b)  Shep.  Touch.  210. 

(x)  **  From*' may,  however,  mean  either  (c)  Lewis  Bowie's  case,    11   Rep.   79b; 

inclusive  or  exclusive,  according  to  the  sub-  IVilUatns  v.  Williams,  12  East,  209 ;  Plaii  v. 

ject-matter ;  Pugh  v.  Leeds  (Duke),  Cowp.  Bowles,  2  M.  &  Sel.  65. 

714,  72d;  Ackland  v.  Lutley,  9  Ad.  &  £1.  {d)  Shep.   Touch.   278;    and  see  post, 

879 ;  1  Per.  &  Dav.  636.  Sect.  14. 

{y)  Freeman  d.  Verrum  y.  West,  2  Wils.  (e)  2  Black.  Com.   144;   Shep.    Touch. 

165.  267, 272. 
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be  known  when  the  rent  is  to  become  due  or  when  the  landlord  is  Book  I. 
entitled  to  distrain  for  it.  But,  though  the  commencement  of  a  term  ^sect\ 
must  be  fixed  with  certainty,  it  will  be  sufficient  if  it  be  so  fixed  when 
the  lease  is  to  take  effect  in  interest  or  possession ;  for  until  that  time 
it  may  depend  upon  an  uncertainty,  viz.  either  a  possible  contingency, 
which  is  to  precede  the  interest  or  possession,  or  upon  a  limitation  or 
condition  subsequent;  but  where  it  is  to  be  reduced  to  a  certainty 
upon  a  precedent  contingency,  such  contingency  must  happen  in  the 
hVes  of  the  parties  (/). 

A  lease  to  commence  after  the  determination  of  a  prior  lease  shall  Commence* 
begin  presently,  if  the  previous  lease  be  void  at  law :  so  a  lease  in-  Setermir  ^ 
tended  to  commence  in  futuro,  which  misrecites  the  prior  lease  on  of  prior  Lea 
which  it  depends  in  a  material  point,  shall  begin  immediately  (^). 
But  if  the  new  lease  had  misrecited  a  lease  to  A,,  and  had  then  been 
made  for  twenty-one  years,  to  commence  after  the  expiration  of  the 
term  of  il.,  the  misrecital  would  be  unimportant,  and  the  new  lease 
would  begin  from  the  determination  of  A.'s  term  (A).    A  lease  to  com- 
mence ad  festum  Annunciationis,  after  the  determination  of  a  former 
lease,  is  as  good  as  if  it  had  been  a  festo,  &c.  (i). 

With  regard  to  the  date  of  a  lease,  it  was  formerly  held  that  a  lease  Commence- 
to  commence  k  datu  included  the  day  of  the  date,  but  that  k  die  datus  ™^^^^  Inbe^*^ 
excluded  the  day  (k) ;  but  it  is  now  considered  that  the  words  ''  from  Lease, 
the  day  of  the  date"  mean  either  inclusive  or  exclusive^  according  to 
the  context  and  subject-matter ;  and  the  Court  will  construe  them  so 
as  to  effectuate  the  intention  of  the  parties  (Z).  In  one  case,  where 
the  plaintiff  in  ejectment  declared  upon  a  lease  for  years,  to  hold  from 
the  sealing  and  delivery,  and  alleged  that  the  sealing  and  delivery  was 
OQ  the  1st  of  May,  and  laid  his  demise  on  the  same  day ;  and  it  was 
moved  in  arrest  of  judgment,  that  the  ejectment  could  not  be  supposed 
to  have  happened  the  same  day,  for  the  lease  did  not  begin  until  the 
next  day ;  the  Court  disallowed  the  exception ;  for  the  beginning  of 
the  lease  is  presently  upon  the  sealing  and  delivery  (m).  The  words 
"day  of  the  date"  in  general  mean  the  "  day  of  the  execution  of  the 
deed  (n)."  A  lease  "  from  the  day  of  the  date,"  and  "  from  hence- 
forth," is  the  same  thing  (o).     As  to  an  impossible  or  uncertain  date, 

(/)  Shep.  Touch.  272,  27Z;  Doe  d.  Hall 
T.  Ekkardson,  3  Term  Rep.  462. 

{g)  Co.  Litt.  46  b. 

(&)  Per  Keeling  and  Twisden,  Js.,  in 
FoOe  T.  Berkeley,  1  Lev.  2S5;  and  see 
Woodkmue'e  ease.  Dyer,  93  b. 

(i)  Miller  ▼.  Maynwaring,  Cro.  Car.  397 ; 
Lkfd  V.  Gregory,  Cro.  Car.  502 ;  Buhep  qf 
IKott't  ea«e,  6  Rep.  %b.  And  according  to 
one  case,  though  the  new  lease  expired 
be&re  the  old  one,  so  that  the  lessee  could 
oeTcr  lawfully  enter,  yet  he  would  be  bound 
to  pay  rent  for  the  whole  of  his  ternu  See 
Bac.  Abr.  tit.  Leiues,  (LI);  but  see  Anoiu, 
I>7er,  261b ;  and  Seaman* t  eate,  Godb.  166. 


i 

M 

:3 


(k)  Haths  V.  Ash,  2  Salk.  413;  1  Ld. 
Raym.  84;  Macdonnel  v.  Weldm,  Stra.  550. 
And  see  Anon.,  Lofft,  275 ;  Cornish  v.  Cawsey, 
Rol.  Abr.  850,  pi.  12. 

(l)  Pugh  V.  Leeds  {Duke),  Cowp.  714. 
So  where  a  lease  for  years  is  to  commence 
from  the  25th  of  March  then  next,  and  the 
25th  of  March  was  made  one  of  the  days  on 
which  rent  was  to  be  paid,  it  was  held  that 
the  term  did  not  end  until  the  last  moment 
of  the  25th  of  March ;  Ackland  t.  Luiley,  9 
Ad.  &  £1.  879;  1  Per.  &  D.  636. 

(m)  Bac.  Abr.  tit  Leases,  (LI). 

(n)   UnderhiU  v.  Hortoood,  10  Ves.  209. 

(o)  LleweUyn  ▼.  Wimams,  Cro.  Jac.  258. 
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Chapter  IV. 

Sect.  3. 


Commence- 
ment with 
Reference  to 
Entry. 


there  appears  to  have  been  this  distinction  taken  in  the  books,  viz., 
that  if  a  lease  be  made  to  begin  from  an  impossible  date,  as  from  the 
30th  of  February,  or  the  32nd  of  April,  or  from  the  Nativity  of  our 
Lord,  not  saying  from  the  feast  of  the  Nativity,  especially  if  it  be  by 
deed,  it  shall  take  effect  from  the  delivery  {p) ;  so  if  the  lease  be  dated 
and  is  to  commence  from  the  "making  hereof,"  or  "from  hence- 
forth (q)"  or  from  the  executing  of  a  former  lease,  and  no  such  lease 
in  fact  exist,  or  if  the  prior  lease  be  void  in  law  (r) ;  but  where  the 
limitation  is  uncertain,  as  a  lease  made  the  10th  day  of  October,  to 
hold  from  the  20th  day  of  November,  without  saying  what  November 
is  meant,  the  lease  is  thereby  vitiated,  because  the  limitation  is  part  of 
the  agreement,  and  the  Court  cannot  determine  it,  not  knowing  the 
terms  of  the  contract  (s).     We  have  seen  that  where  a  deed  has  no 
date,  or  an  impossible  date,  as  the  30th  of  February,  and  in  the  deed 
reference  is  made  to  the  date,  that  word  must  be  construed  "  delivery;" 
but  if  it  have  a  sensible  date,  the  word  date  occurring  in  other  parts 
of  the  deed  means  the  day  of  the  date  and  not  of  the  delivery ;  and, 
therefore,  in  covenant  on  an  indenture  of  lease  dated  the  24th  day  of 
December,  1822,  whereby  the  defendant  agreed,  within  twenty-four 
calendar  months  then  next  after  the  date  of  the  indenture,  to  procure 
a  certain  thing  to  be  done:   it  was  held,  that  the  deed  took  eifeet 
from  the  day  of  the  date,  and  that  the  twenty-four  calendar  months 
reckoned  from  the  date  {t).     Where  a  lease  was  dated  25th  March, 
1783,  habendum  "from  the  13th  March  now  last  past "  and  it  was 
proved  that  the  deed  was  not  executed  until  some  time  after  the  date, 
it  was  held  that  the  term  commenced  on  the  25th  March,  1783,  and 
not  on  the  25th  March,  1782  («).     A  deed  having  been  made  in  the 
month  of  August  in  a  leap  year,  the  words  "  the  29th  February  then 
next  ensuing*'  were  construed  to  mean  the  29th  February  in  the  next 
leap  year  (x). 

In  general  the  lease  will  b^  considered  to  commence  from  the  day 
of  the  tenant's  entering,  and  not  with  reference  to  any  particular 
quarter-day  (y).  But  where  a  tenant  entered  in  the  middle  of  a  quarter, 
and  afterwards  paid  for  that  time  to  the  beginning  of  a  succeeding 
regular  quarter,  from  which  time  he  paid  half-yearly,  his  tenancy  was 
held  to  commence  from  the  quarter  succeeding  his  entering (z).  Where, 
however,  the  tenant  entered  in  the  middle  of  a  quarter,  upon  an  agree- 
ment to  pay  rent  "  quarterly  and  for  the  half-quarter,"  the  jury,  under 
the  judge's  direction,  found  that  the  tenancy  commenced  from  the 


(p)  Co.  Litt.  46  b. 

(q)  Ibid. 

(r )  Miller  v.  MayntDaring,  Cra  Car.  S97 ; 
Basset  v.  Lewis,  1  Lev.  77. 

(s)  Bac.  Abr.  tiL  LeaseSt  (LI);  Jnon.,  1 
Mod.  180;  and  see  Foots  v.  Berkeley,  1 
Sid.  461. 

(/)  Styles  ▼.  WardUf  4  Barn.  &  Cres.  908 ; 


7  DowL  &  Ryl.  607. 

(tt)  SleeU  ▼.  Mart,  4  Barn.  &  Cres.  272; 
6  Dowl.  &  Ryl.  392. 

(x)  Chapman  v.  Beeeham,  3  Q.  B.  Rep^ 
723;  3  Gale  &  Dav.  71. 

(y)  Kemp  v.  Derrett,  3  Campb.  510. 

(«)  Doe  d.  Holcmbe  v.  Johnsom,  6  Esp.  10. 
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quarter-day  preceding  the  entry  (a).    A  party  having  taken  possession      Book  I. 
on  the  Ist  of  August,  and  at  the  Michaelmas  following  paid  the  half-     "sect.\ 


quarter's  rent,  and  continued  afterwards  to  pay  quarterly  on  the  usual 
feast  days,  it  was  held,  that  a  notice  to  quit  at  Michaelmas  was  sufB- 
cient;  and  that  although  the  landlord  had  at  first  given  notice  expiring 
with  the  half-quarter^  it  was  not  necessarily  to  be  inferred  from  that 
dnmmstance  that  the  tenancy  from  year  to  year  commenced  on  that 
(lay(&}.  Where  a  tenant  under  a  lease  continued  to  hold  after  the 
expiration  of  it  as  a  tenant  at  will,  and  assigned  it  to  another,  the 
tenancy  of  the  assignee  was  held  to  commence  at  the  day  on  which 
the  original  tenancy  commenced  under  the  lease,  notwithstanding  the 
assignee  came  in  on  a  different  day  (c). 

A  lease  may  commence  at  one  day  in  point  of  computation,  and  at  DiflferentCom- 
another  in  point  of  interest,  and  it  may  commence  from  a  day  that  is  ^ime  and  In- 
past;  therefore,  a  lease  ''to  hold  from  a  day  past  for  fifty  years  then  **'^*^ 
next  ensuing,  the  said  term  to  commence  and  begin  immediately  after 
the  determination  of  an  existing  lease  in  the  same  premises,"  was  not 
esteemed  uncertain  as  to  its  commencement  {d).    So,  if  a  lease  bear 
date  26th  day  of  March,  and  is  delivered  on  the  day  of  the  date,  and 
the  habendum  is  "  from  and  after  the  day  of  the  date  of  these  presents, 
for  and  during  the  time  and  term  of  seven  years  from  henceforth  next 
and  immediately  following  fully  to  be  complete  and  ended,'*  it  begins 
in  computation  from  the  delivery  of  the  deed,  which  was  the  day  of 
the  date,  and  in  interest  the  next  day  after  the  date,  and  so  all  the 
words  will  have  an  operation  :  for  it  appears  by  the  words  *^  from  and 
after  the  day  of  the  date,"  which  exclude  the  day  of  the  date,  that  the 
lessee  was  not  to  have  possession  till  the  next  day  after  the  date ;  but 
that  the  seven  years  were  to  commence  by  computation  from  the 
delivery,  Tiz.  from  henceforth,  which  refers  to  the  limitation  of  the 
seven  years  (c). 

If  when  the  lease  is  to  take  effect  in  interest  or  possession  the  years  Leases  to  com- 
be certain,  it  is  sufficient,  for  until  that  time  it  may  depend  upon  an  hlfp^ning  of 
uncertainty ;  either  upon  a  possible  contingency  precedent  to  its  be-  Contingcn- 
gioning  in  possession  or  interest,  or  upon  a  limitation  or  condition 
sobeequent;  but  if  it  is  to  be  reduced  to  a  certainty  upon  a  contin- 
gency precedent,  the  contingency  must  have  happened  in  the  lives  of 
the  parties  (/). 

Though  there  appear  no  certainty  of  years  in  the  lease,  yet  if  by  Which  hsTe 
leference  to  a  certainty  it  may  be  made  certain,  it  is  sufficient  (jr).  gidered^good. 
Thus  if  a  lease  be  granted  for  years  aft;er  lives  in  being,  though  it  is 

(a)  Doe  d.  Wadmore  ▼.  Seliffyn,  Hil.  T.  Moore  v.  Musgrove,  Hob.  18 ;  2  Roll  Abr. 

]807,  Adams  Eject.,  8id  edit  145.  S50, 

{h)  Doe  d.  Sewage  v.  SUqfleUm,  3  Car.  &  P.  (e)  Cornish  v.  Cawseyt  1  Roll.  Abr.  850 ; 

275.  Bac.  Abr.  tit  Lemsest  (L  1). 

it)  Doe  d.  QutUien  v.  Samuel,  5  Esp.  173.  (/)  Shep.  Touch.  272. 

(d)  Bm^  V.  D<nmiihorme,  2  Burr.  1190;  [g)  Ibid. 
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Book  I.      uncertain  at  first  when  that  term  will  commence,  because  those  lives 
^Sect.%.       *re  in  being,  yet  when  they  die  it  is  reduced  to  a  certainty,  and  that 
is  certain  which  can  be  rendered  so  (A).     So  a  lease  may  be  granted 
for  a  term  of  years  to  commence  at  the  determination  of  a  preyious 
term  for  years  which  is  still  subsisting  (t).     If  the  lease  be  made  to 
commence  from  the  end  and  expiration  of  the  previous  term,  then,  if 
the  previous  term  be  surrendered  or  forfeited,  &c.,  the  second  term 
shall  commence  immediately  ;  but  if  made  to  commence  after  the  end 
and  expiration  of  the  twenty-one  years  aforesaid,  then  the  second  term 
would  not  commence  until  after  the  expiration  ,of  the  twenty-one 
years  (j).    Where  a  lessor  let  Whiteacre  to  A.  for  twenty  years,  and 
Blackacre  to  B.  for  forty  years,  and  then  demised  both  to  C  for  a 
term  of  years,  habendum  from  the  end  or  determination  of  the  said 
several  demises  to  A.  and  jB.,  it  was  held,  that  as  to  Whiteacre  the 
term   granted   to  C.  commenced  immediately  upon   the  expiration 
thereof  to  A,,  and  was  not  to  be  deferred  until  the  expiration  of  the 
demise  to  B.  (k).  Where  a  lease  is  thus  made  to  A.,  reciting  a  former 
one  to  B.,  and  demising  for  a  term  of  years  to  commence  at  the  de- 
termination of  B,'b  lease,  if  in  fact  no  such  lease  had  been  made  to 
B.f  then  A,'s  term  will  commence  presently  (/) ;  and  the  same  if  the 
lease  be  void  (m).     But  if  there  be  such  a  former  lease,  and  it  be 
misrecited  in  a  material  part  in  the  second,  then  the  new  lease  can 
commence  presently  only  in  the  enumeration  of  years,  but  not  in 
interest  until  the  expiration  of  the  first  lease  (n).     In  the  case  of  copy- 
holds, if  the  lord  make  a  grant  on  demise  for  years  to^.,  after  a  grant 
for  life  to  -B.,  and  B.  die  and  his  wife  become  entitled  to  her  freebencb 
in  the  premises  for  life,  the  lease  to  A.  does  not  take  effect  until  the 
death  of  the  widow  (o).     So  if -4..  seised  of  lands  in  fee  grant  to  B. 
that,  when  B.  shall  pay  to  A.  twenty  shillings,  from  thenceforth  he 
shall  hold  the  land  for  twenty-one  years,  and  afterwards  B,  pay  the 
twenty  shillings :  in  this  case  B.  shall  have  a  good  lease  for  twenty- 
one  years  from  the  date  of  the  payment  (p).     So  a  lease  from  the  day 
of  the  lessor's  death  until  the  1st  of  May,  1629,  was  holden  to  be 
good  for  so  much  of  the  term  as  remained  after  the  lessor's  death  (q)> 
If  one  make  a  lease  to  another  for  so  many  years  as  J,  8.  shall  name, 
this  at  the  beginning  is  uncertain ;  but  when  J.  S.  has  named  the  years 
(in  the  lifetime  of  the  lessor)  this  ascertains  the  commencement  and 

(h)  Goodright  v.  Richardson,  3  Term  Rep.  (n)  Ibid.     As  to  inisrecital  of  date,  set 

463;  Bac.  Abr.  tit  LeauMt  (K);  Bro.  Abr.  Row  y.  Huntington,  Vaugh.  73 ;  Bac  Abr. 

tiL  Leaset,  71 ;  Clarke  v.  Sydenham,  Yelv.  tit  Leates,  (LI);  Palmer* t  case,  4  Co.  Rep. 

85 ;  S.C.I  Brownl.  &  G.  136.  74. 

(t)  1  Roll.  Abr.  849 :  Dyer,  2G1  b»  pi.  28 ;  (n)  ChantreU  v.  Randali,  1    Ler.  21;  % 

Lord  Paget* s  case,  1  Leon.  199.  Sid.  165  ;  Irish  v.  Hook,  Bac.  Abr.  tit.  Lease^ 

{j)  Co.  Litt  45  b;   Wrotesley  v.  Adams,  (L  2). 

Dyer,  177,  pi.  35 ;  Plowd.  198.  (p)  Sbep.  Touch.  278 ;  Co.  Litt.  45  b  ;  6 

{k)  Windham* 8  case,  5  Co.  Rep.  7 ;  Moore,  Co.  Rep.  85  a  ;  1  Roll.  Abr.  849. 

191 :  Cro.  Eliz.  199 ;  2  Leon.  105.  (q)  Onld  v.  Baylie,  Cro.  Jac.  459 ;  GruU 

(/)  Bac  Abr.  tit  Lease,  (L  1).  v.  Locrtfi,  Cro.  Eliz.  287 ;   sed   vide  Ca* 

\m)  Ibid. ;  Co.  Jiitt  46  b.  penhurst  ▼.  Capenkurst,  Sir  T.  Raym.  27. 
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continuance  of  the  lease  accordingly :  but  if  the  lease  had  been  made      Boo»  T. 

for  so  many  years  as  the  executors  of  the  lessor  should  name,  this       s^ct.  3.   * 

couJd  not  be  made  good  by  any  nomination,  because  to  every  lease  '     j 

tiere  ought  to  be  a  lessor  and  a  lessee  ;  and  here,  the  nomination  which 

ascertains  the  commencement  not  being  appointed  till  after  the  death 

of  the  lessor,  makes  the  lease  defective  in  one  of  the  main  parts  of  it, 

viz.  a  lessor,  and  therefore  it  is  void ;  which  is  also  the  reason  that  in 

the  first  case  the  nomination  ought  to  be  made  in  the  lifetime  of  the 

lessor,  and  not  by  J.  8.  after  his  death,  for  then  the  lease  would  be 

Toid  (r).    A  lease  made  to  another,  until  a  child  in  its  mother's  belly 

shall  come  to  the  age  of  twenty-one  years,  is  not  good  as  a  lease  for 

years  but  at  will  only  («). 

(d)  Dwration  of  Terms  for  Years. 

The  duration  of  leases  for  years  ought  to  be  ascertained  either  by  WhatCer- 
the  express  limitation  of  the  parties  at  the  time  of  making,  or  by  a  q*uSlhe*aene- 
reference  to  some  collateral  act,   which  may   with  equal  certainty  rally.  ^ 

measure  the  continuance  thereof,  otherwise  they  will  be  void  (t).     In  a  *^: 

recent  case,  au  instrument,  by  which  A.  agreed  to  let  and  B.  to  take  i^ 

certain  premises,  on  the  terms  that  B.  should  pay  certain  specified  sums,  t^ 

rarying  in  amount  at  the  end  of  every  three  years  up  to  a  specified  ^^ 

date,  and  which  provided  that  from  and  after  that  date  ^'  he  should  -^ 

fay  the  clear  annual  rent  of  91,  till  the  end  of  the  lease"  without  .^ 

mentioning  any  period  at  which  the  lease  was  to  terminate,  was  held  ^ 

by  Best,  C.  J.,  to  be  good  only  for  the  time  previous  to  the  date  at  '^ 

which  the  9L  was  to  commence  (u).    Although  a  lease  for  years  must  1 

have  a  certain  beginning  and  a  certain  end,  yet  the  continuance  thereof 
may  be  uncertain,  for  the  same  may  cease  and  revive  again  in  many 
cases :  thus  if  a  tenant  in  tail  make  a  lease  for  years,  and  die  without 
issue,  his  wife  being  enceinte  with  a  son,  the  lease  is  void  against  the 
remainder-man,  but  after  the  son  be  born  the  lease  is  good,  if  it  be 
made  according  to  the  statute :  so,  if  tenant  in  fee  simple  take  a  wife, 
and  tlien  make  a  lease  for  years,  and  die,  and  the  wife  is  endowed;  in  ' 

this  case  she  may  avoid  the  lease,  but  after  her  decease  the  lease  shall 
be  in  force  again  {x). 

UA,  have  a  rent  of  20s.  per  annum  in  fee  issuing  out  of  land,  and  Certainty  with 
he  grant  the  rent  to  another  until  he  shall  have  received  out  of  the  ^iS^rd 
same  rent  2H.,  the  grantee  shall  have  it  for  twenty-one  years  (y) ;  but  matters, 
if  he  grant  lands  of  the  annual  value  of  20^.  until  21/.  be  levied  out  of 

(r)  Bae.  Abr.  tit  Lease$f  (L  2) ;    Co.  Lev.  142. 

r          I<itt45b;  2  Leon.  S6;  Plowd.  6,  373, 524.  (u)  GwytMB  v.  Maffnettone,  S  Car.  &  Pay. 

J             {*)  Siuf  V.  SmUh,  Plowd.  271;  Bishop  rf  802. 

.{          Aott'teoie,  6  Co.  Rep.  35 b;  Bae.  Abr.  tit  (x)  Co.  Litt  46 d;  stat  82  Hen.  VIII. 

'           XcM»,  (L  8).  c.  28;  Shep.  Touch.  276 ;  Peto  v.  Pember- 

:             (0  Bae  Abr.  tit  Leases,  (L  8).     If  a  ton,  Cro.  Car.  101 ;    aee  post,  Chap.  VI., 

leaie  be  made  for  a  longer  period  than  the  Sect  9,  (a). 

I          kmr  has  power  to  demise,  a  Court  of  Equity  (y)  Bishop  of  Bathes  case,  6  Co.  Rep.  Zb  b ; 

will  establish  it  to  the  extent  of  his  term ;  2  Co.  Litt  42  a ;  Plowd.  278. 
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Book  I.      the  issues  and  profits,  this,  without  livery,  would  be  an  estate  at  will 

"sect.V   *  ^^ly  C^)'     B^*  *f  ^  ^^^  grants  another  a  lease  of  land  for  ten  years, 

.  and  if  at  the  end  of  every  ten  years  he  shall  pay  the  lessor  a  certain 

quantity  of  tiles,  then  that  he  should  have  a  perpetual  demise  of  the 

land  from  ten  years  to  ten  years  continually  following ;  this  is  a  good 

lease  for  ten  years  only,  and  bad  as  to  the  rest  for  uncertainty  (a). 

lo  gpecifying         If  a  man  make  a  lease  for  years,  without  saying  how  many,  it  shall 
the  Number  of   ,  ,  ,  ^      ^  ^   •        u  r  xi/       • 

Yean.  be  a  good  lease  for  two  years  certain ;  because  for  more  there  is  no 

certainty,  and  for  less  there  can  be  no  sense  in  the  words  (ft) :  but  if 
a  man  lease  lands  for  such  a  term  as  both  parties  shall  please,  it  is  but 
a  lease  at  will ;  because  what  that  term  will  be  is  utterly  unceitain, 
and  the  pleasure  of  the  parties  seems  to  be  limited  to  attend  the  con- 
tinuance as  well  as  the  commencement  and  first  fixing  thereof  (c).    A 
tenancy  from  year  to  year  is  determinable  at  the  end  of  the  first  as 
well  as  of  any  subsequent  year,  unless  in  creating  such  tenancy  the 
parties  use  words  showing  that  they  contemplate  a  tenancy  for  two 
years  at  least,  and  such  a  tenancy  is  not  determinable  except  at  the 
end  of  a  year  (d).     But  a  lease  for  one  year,  and  so  on  from  year  to 
year  until  the  tenancy  thereby  created  should  be  determined  as  after 
mentioned,  with  a  provision  that  either  party  might  determine  the 
tenancy  by  three  months'  notice,  creates  a  tenancy  for  two  years  cer- 
tain {e}.    A  demise  for  a  year,  and  so  from  year  to  year,  is  a  lease  for 
two  years  certain  af  least ;  so,  if  a  parson  make  a  lease  for  a  year, 
and  so  from  year  to  year  as  long  as  he  shall  continue  parson,  or  as 
long  as  he  shall  live ;  this  is  a  lease  for  two  years  at  least,  if  he  live  or 
continue  parson  so  long(/).    So  a  lease  **  for  the  term  of  six  months 
from  the  first  of  January,  and  so  on  for  six  months  to  six  months," 
until  six  calendar  months'  notice  is  given,  the  first  payment  of  rent  to 
be  on  the  1st  of  July,  is  a  tenancy  for  twelve  months  at  least,  and  for 
calendar,  not  lunar  months  (^).     In  legal  proceedings,   the  word 
"  months"  means  lunar  months,  unless  the  contrary  appear  to  be  the 
meaning,  from  the  subject-matter  to  which  that  term  is  applied  (i). 
If  premises  are  taken  ^*  for  twelve  months  certain,  and  six  months' 

(s)  Ibid.;  Cadee  and  Oliver's  case,  3  Leon.  does  not  mean  that  such  a  lease  operates  as 

157.  a  distinct  demise  for  each  year  separatel^fi 

(a)  Say  v.  Smith,  Plowd.  271.  but  that  when  any  year  has  oommenced,  it 

(b)  Bishop  qf  Bathes  case,  6  Co.  Rep.  85 ;  is  good  for  the  whole  of  that  year.    Bireh  v. 
Bro.  Abr.  Lease,  13.  Wright,  1  Term  Rep.  880. 

(c)  Bac.  Abr.  tit.  Leases,  (L  3) ;  Bishop  qf  {e)  Doe  d.  Chadbom  v.  Green,  9  Ad.  &  El. 
Bath's  case,  6  Rep.  35.  658 ;  1  Per.  &  Dav.  454;  2   WiU.  WoL  & 

(d)  Doe  d.  Clarke  v.  Smaridge,  7  Q.  B.  Hod.  122;  and  Bee  Doe  d.  Momdk  v.  Gecfcts* 
Rep.  957 ;  and  Doe  d.  Plumer  v.  Nainby,  16  5  Q.  B.  Rep.  841. 

Law  J.,  N.  S.,  Q.  B.  303 ;   and  see  Bac  (/)  Bac  Abr.  tit.  Leases,  (L  5). 

Abr.  tit  Leases,  (L  3);  Agard  v.  King,  Crc  (g)  Reg.  v.  Ckawton^  1  Q.  B.  Rep.  247; 

Eliz.  775  ;  Legg  v.  Strudwick,  2  Salk.  414;  4  Per.  &  Dav.  525 ;  Am.  &  Hod.  162.    As 

Denn  d.  Jacklin  ▼.  Cartwright,  4  East,  29,  to  the  rule  for  construiog  months  Co  be 

82 ;  Harris  v.  Ewxns,  1  Wils.  262.     In  the  lunar  or  calendar,  see  ^mps<m  ▼.  JUorgitsoa, 

case  oiLegg  v.  Strudwick,  Holt,  C.  J.,  held  11  Q.  B.  Rep.  23. 

that  the  tenant  could  not  determine  the  (h)  Johnstone  v.  Bndleston,  4  B.  &  C.  pw 

estate  in  the  middle  of  the  year ;  and  that  982. 

the  expression  "  for  every  particular  year" 
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notice  to  quit  afterwards/'  the  tenancy  may  be  determined  at  the  end      Book  I. 
;       of  the  first  year  by  a  six  months'  previous  notice  to  quit  (i).  "sect \   * 

i:  A  lease  "  for  seven,  fourteen  or  twenty-one  years,  as  the  lessee  shall  -IT  T  T ' 
S'  tbink  proper/'  npon  which  the  lessee  enters  and  continues  in  posses-  an  optional 
;:  sioa,  is  uodonbtally  a  good  lease  for  at  least  seven  years,  not  being  y^J^g^xed. 
^  Toid  for  uncertainty  (A).  A  lease  made  in  1785,  for  ^  three,  six  or 
:u  nine  jeara,  determinable  in  1788,  1791  or  1794,"  is  a  good  lease  for 
nine  years,  determinable  at  the  end  of  three  or  six  years  (/)•  But  the 
.c  lessee  alone  has  the  option  to  determine  such  a  lease  at  the  earlier 
^>i  periods,  on  the  ground  that  every  doubtful  grant  must  be  construed  in 
;/.  fiFour  of  the  grantee  (m).  But  if  the  option  be  given  expressly  to 
>  both  parties,  the  lease  may  be  determined  by  either,  or  by  his  repre- 
.j-  seDiBtire  entitled  to  the  reversion  or  term  respectively  (n) ;  and  where 
y  ,  the  option  was  given  to  the  parties,  their  executors  and  administrators, 
^9.  it  was  holden  that  the  devisee  of  the  lessor  might  determine  the 
^'  lease  (o).  But  where  the  lease  contained  a  proviso  that  if  either  of  the 
^.f  parties,  their  respective  heirs  or  executors,  should  wish  to  put  an  end 
^-t  to  the  term  at  the  end  of  seven  or  fourteen  years,  six  months'  notice  in 
^>  writing  should  be  given  under  **  his  or  their  respective  hands,"  and 
^  the  lessor  died,  leaving  three  executors ;  it  was  held,  that  a  notice 
y  d  signed  by  two  of  them  only,  although  given  on  behalf  of  themselves 
and  the  other  executors,  was  not  a  good  notice  within  the  terms  of  the 
proviso  (p).  A  lease  for  three,  seven  or  ten  years,  determinable  on 
^1  notice,  stipulated  that  a  quarter's  rent  should  be  paid  by  the  tenant  on 
taking  possession,  the  same  to  be  allowed  him  for  the  last  quarter's 
ren^  ''on  the  determination  of  the  said  tenancy/'  after  a  notice  to 
determine  the  lease  at  the  expiration  of  the  third  year  had  been  given, 
and  before  its  expiration,  the  parties  verbally  agreed  that  the  party 
fiiuwld  continue  tenant  for  another  year,  no  express  niention  being 
made  of  the  terms  of  the  tenancy ;  it  wa^  held,  that  the  tenant  con- 
tinued to  hold  subject  to  the  terms  of  the  original  lease,  and  conse- 
^  quently  that  the  payment  on  taking  possession  was  applicable  to  the 
in    ^  quarter  of  the  fourdi  year  (q). 

If  a  lease  be  made  for  twenty-one  years,  with  a  further  covenant  by  Where  there  it 
the  lessor,  "  that  the  lessee  shall  have  the  same  for  twenty-one  years  Jju^bcr  of 
'A    more  after  the  expiration  of  the  said  term,  and  so  from  twenty-one  Yean, 
years  to  twenty-one  years,  until  ninety-nine  years  thence  next  ensuing 
•hall  be  complete  and  ended,"  the  first  twenty-one  years  shall  not  be 

(0  Thompmm  v.  Maberley,  2  Campb.  57S.  proviso  at  the  end  for  one  or  either  of  the 

(*)  Fergumm  t.  Cormik,  2  Buir.  1032.  parties  to  put  on  end  to  the  term  at  the 

(0  Ooodngkt  d.  JBaU  y.  Biehardson,  3  shorter  periods.    See  the  forms,  Book  IV., 

Tenn  Rep.  462.  Chap.  I.,  Sect  1  and  Sect  8,  (g). 

(«i)  Damm  t.  Spurrier,  8  Bos.  &  Pul.  899;  (is)  Ooodright  ▼.  Mark,  4  Mau.  &  Sel.  SO. 

]       Dot  4.  Webb  ▼.  DUan,  9  East,  15 ;  Price  ▼.  (o)  Roe  v.  HayUy,  12  East,  464. 

1       Dyer,  17  Yea.  jun.  356.    The  usual  form  of  (p)  Right  d.  Fuher  y.  Ckahell,  6  East, 

I       ^V^^  "^^^  leases  at  present  is  to  insert  491. 

f       the  m  term  in  the  habendum,  and  add  a  (q)  finch  v.  Miller,  4  C.  B.  Rep.  428. 

I  02 
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Book  I. 

Chapter  IV. 

Sect.  3. 


Where  tbe 
Term  depends 
on  a  Contin- 
gency. 


reckoned  part  of  the  ninety-nine  years  (r).    Where  one  made  a  lease 
for  three  years^  and  so  from  three  years  to  three  years  until  ten  years 
should  be  expired,  it  was  held  to  be  a  lease  but  for  nine  years,  and 
that  the  odd  year  should  be  rejected,  because  that  could  not  come 
to  fall  within  any  three  entire  years  according  to  the  limitation  (s). 
Where  there  was  a  demise  of  freehold  and  copyhold  lands  at  an  entire 
rent,  to  bold  so  much  as  was  freehold  for  twenty-one  years  and  so 
much  as  was  copyhold  for  three  years,  and  there  was  a  covenant  for 
renewal  of  the  lease  of  the  copyhold  every  three  years  toties  quoties 
during  the  twenty-one  years  under  the  like  covenants ;  and  that  in  the 
meantime,  and  until  such  new  leases  should  be  executed,  the  lessee 
should  hold  the  said  lands,  as  well  copyhold  as  freehold,  &c. ;  it  was 
held,  that  this  was  only  a  lease  of  the  copyhold  for  three  years,  and  that 
the  lessor,  after  the  three  years,  might  recover  the  premises  in  ejectment 
against  the  lessee,  there  not  having  been  any  fresh  lease  granted  (0* 

Where  one  made  a  lease  for  forty  years,  "  if  his  wife  or  any  of  their 
issue  should  so  long  live;"  it  was  adjudged  that  the  lease  was  not 
determined  by  the  death  of  one  of  them,  but  should  continue  till  all 
were  dead,  by  reason  of  the  disjunctive  or,  which  goes  to  and  governs 
the  whole  limitation :  but  if  the  words  had  been  ^^  if  his  wife  and  issue 
should  so  long  live,"  there  clearly,  by  the  death  of  any  of  them  within 
the  forty  years,  the  term  had  been  at  an  end,  by  reason  of  the  copnla- 
tive  andy  which  conjoins  all  together,  and  makes  all  their  lives  jointly 
the  measure  of  the  estate  (u).     If  a  lease  be  made  to  two  for  years, 
if  they  should  so  long  live,  it  would  determine  by  the  death  of  one  of 
them,  because  their  life  is  but  a  collateral  condition  and  limitation 
of  the  estate,  which  therefore  is  broken  when  one  dies :  this  differs 
therefore  from  a  lease  to  two  persons  for  their  lives,  for  that  gives  an 
estate  to  both  for  their  lives,  and  both  have  an  estate  of  freehold 
therein  in  their  own  right ;  which  consequently  cannot  determine  by 
the  death  of  one  of  them,  for  then  the  other  could  not  be  said  to  have 
an  estate  for  his  life,  as  the  lessor  at  first  gave  it  (x).    Where  a  lease 
was  made  for  twenty-one  years,  if  the  lessee  should  live  so  long  and 
continue  in  the  lessor's  service ;  and  a  question  was  raised  on  the  lessor's 
death,  whether  the  term  was  determined :  three  of  the  justices  held 
that  the  lease  continued ;  for  it  was  not  by  any  laches  in  the  lessee, 
but  the  act  of  God,  that  he  did  not  serve  any  longer;  but  the  fourth 
was  strongly  against  it,  because  it  was  a  limitation  to  the  estate,  that 
it  should  not  continue  Iqnger  than  he  served  (y).     If  a  lease  be  made 
to  «/.  S.  for  twenty  years,  if  the  coverture  between  A.  and  J3,  shall  so 


(r)  Manehetier  College  ▼.  Trqford,  2  Show. 
81. 

(«)  Bac.  Abr.  tit  Leases,  (L  3) ;  and  see 
Plowd.  Rep.  278,  522  a. 

{t)  Fenny  d.  Eastham  v.  Child,  2  Maule  & 
Selw.  255 ;  see  also  post,  Chap.  VIII.,  as 
to  renewal  of  leases. 


(v)  Co.  Litt.  225  a;  Lord  Vcmx's  ccte, 
Cro.  Eliz.  269. 

(x)  Bac.  Abr.  tit  Leases,  (L  4);  KoU. 
Rep.  809. 

(y)  Wrenford  v.  Gyles,  Cro.  Eliz.  648; 
Noy,  70. 
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long  continue ;  this  is  a  good  lease  for  twenty  years,  although  t^je  dis-      Booe  I. 
solotioD  of  the  coverture  may  determine  it  sooner  (z).     But  a  lease  to       sbct.  s. 


one  generally  during  the  coverture  of  A.  and  JB.  would  create  but  a 

tenancy  at  wiil,  by  reason  of  the  uncertainty  of  the  duration  of  the 

ooverture  (a).    Where  a  lease  for  years  is  made  to  A.  and  jB.,  if  they 

should  so  long  live ;  or  to  A.,  if  he  and  JB.  should  so  long  live ;  or  if 

the  lessor  and  lessee,  or  the  lessor  and  J.  8,  should  so  long  live :  in 

any  of  these  cases,  if  one  die  the  lease  is  determined  (&)•     If  a  lease  be 

made  during  the  minority  of  J.  /S.,  or  until  J.  8.  shall  come  to  the  age 

of  twenty-one  years,  these  are  good  leases;  and  if  J.  8.  die  before  he 

come  to  his  fiill  age,  the  lease  is  ended :  so,  if  a  man  make  a  lease  for 

twenty-one  years,  if  J.  8.  live  so  long(c),  or  if  «/•  8.  shall  continue  to 

be  parson  of  Dale  so  long;  these  and  such  like  leases  are  good  {d). 

l(A.  make  a  lease  to  JB.  for  so  many  years  as  A,  and  JB.  or  either  of 

them  shall  live,  not  naming  any  certain  number  of  years ;  so,  if  the 

parson  of  Dale  make  a  lease  of  his  glebe  for  so  many  years  as  he 

shall  be  parson  there;  this  is  not  certain,  neither  can  it  be  made  so  by 

any  means;  and  yet  if  a  parson  shall  make  a  lease  from  three  years 

to  three  years,  so  long  as  he  shall  be  parson,  this  is  a  good  lease  for 

six  years,  if  he  contmue  parson  so  long,  and  for  the  residue  is  void  for 

uncertainty  (tf)« 

Sect.  4. — Reservation. 
The  reddendum  or  reservation  of  rent(/)  is  a  clause  in  the  lease,  What  Things 
whereby  the  lessor  reserves  some  new  thing  to  himself  out  of  that  JJ^nSratioar 
which  he  granted  before :  and  this  commonly  and  properly  succeeds 
the  habendum,  and  is  usually  made  by  the  words  ^^  yielding  and  pay- 
ing," or  similar  expressions.     In  every  good  reservation  these  things 
must  always  concur : — 1.  It  must  be  by  certain  and  apt  words.    Thus 
a  lease  for  years,  reserving  rent  "  after  the  rate"  of  18/.  a  year,  is  void 
for  uncertainty  (^).     2.  It  must  be  of  some  other  thing  issuing  or 
coming  out  of  the  thing  granted ;  and  not  a  part  of  the  thing  itself, 
nor  of  something  issuing  out  of  another  thing  (h).     3.  It  must  be  of 
Bnch  a  thing  whereunto  the  grantor  may  have  resort  to  distrain.    4.  It 
must  be  made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the 
deed(t)(*). 

(«)  Stof  T.  Sndih^  Plowd.  278.  although  tbey  cannot  be  good  leases  for 

(a)  Bac  Abr.  tit.  Leau,  (L  8).  years. 

(*)  BrudnePt  case,  5  Co.  Rep.  9b;  Daniel  (/)  The  subject  of  reservation  of  rent 

V.  ma,  Cro.  Jac  877 ;   1  RolL  Rep.  197 ;  will  be  more  fully  treated  of  in  the  next 

Aate*  ▼.  Wettaum^  2  Ventr.  74.  book.    See  post,  Book  II.,  Chap.  I^  Sect  2. 

(f)  Wright  T.  Cartwright,  1  Burr.  282.  (g)  Parker  v.  Harris,  4  Mod.  76 ;  1  Balk. 

{d)  Bac.  Abr.  rit.  Leases,  (L  2,  8).  262, 

(e)  Bac.  Abr.  tit.  Leases,  (L  8).      In  all  (h)  See  Doe  d.  DtrngUu  v.  Lock,  2  Ad.  & 

ncse  cases  of  uncertain  leases  made  with  EL  705  ;  4  Nev.  &  Man.  807. 

bmiutions  as   aforesaid,  as  until  such  a  (<)  See  Doe  d.  Barber  ▼.  Lawrence,  4 

tmo^  be  done,  or  so  long  as  such  a  thing  Taunt.  23. 

eoBtiDtie,  frc.  if  livery  of  seisin  be  made  (k)  See  as  to  the  difference  between  a  re- 

upon  them,  they  may  be  good  leases  for  servation  and  an  exception,  and  as  to  their 

Iit^  determiiiable  upon  these  contingencies,  construction,  post,  Sect  7,  "  Exceptions." 
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Book  I. 

Chapteb  IV. 

Sect.  5. 


What  a  Cove- 
nant is  gene- 
rally. 


Bv  what 
Words  Cove- 
nants may  be 
made. 


Construction  of 
Covenants. 


Sect.  6. — Express  Covenants  and  Agreements. 
(a)  Generally. 

A  covenant  is  either  expressed  or  implied — it  subsists  either  in  fact 
or  in  law.  An  express  covenant^  which  is  of  the  former  descriptioOy 
is  the  agreement  or  consent  of  two  or  more  by  deed  in  writing,  sealed 
and  delivered,  whereby  either  of  the  parties  promises  the  other  that 
something  is  done  already,  or  shall  be  done  afterwards  : — an  imp! 
covenant,  or  a  covenant  in  law,  is  that  which  the  law  implies, . 
not  expressed  by  words.  He  who  makes  the  covenant  is  called  the 
covenantor,  and  he  to  whom  it  is  made  the  covenantee  (Z).  A  cove- 
nant is  valid  and  binding  although  indorsed  on  the  deed  after  the  sign- 
ing, but  before  the  sealing  and  delivery  (m). 

No  particular  technical  words  are  requisite  towards  making  a  co- 
venant {n) ;  for  any  words  or  form  of  expression  which  import  an 
agreement,  or  show  the  party's  concurrence  in  the  performance  of  a 
future  act,  or  the  intention  of  the  parties  mutually  to  contract,  will 
suffice  for  that  purpose  (o).  Thus  in  the  case  of  a  lease  of  lauds,  in 
which  are  the  words  "  yielding  and  paying"  so  much  rent,  this  is  an 
agreement  for  the  payment  of  rent,  which  amounts  to  a  covenant,  and 
an  action  lies  for  the  non-payment;  so,  if  the  lease  be^  yielding  such  a 
rent,  "  free  and  clear  of  all  manner  of  taxes,  charges  and  impositions 
whatsoever,"  it  is  a  covenant  to  pay  the  whole  rent  discharged  of  aU 
taxes  before  or  afterwards  imposed  (p)  (q). 

As  to  the  construction  of  covenants,  all  contracts  are  to  be  taken 
according  to  the  intent  of  the  parties,  expressed  by  their  own  words; 
and  if  there  be  any  doubt  upon  the  sense  of  the  words,  such  constnic- 
tion  shall  be  made  as  is  most  strong  against  the  covenantor,  lest  by 
the  obscure  wording  of  his  contract  he  should  find  means  to  evade 
and  elude  it  (r).  There  is,  however,  a  distinction  between  implied  cove- 
nants and  express  covenants,  namely,  that  the  latter  are  to  be  taken 
more  strictly  («).  In  one  case,  where  the  lessor,  after  the  demise  of  cer- 
tain premises,  with  a  portion  of  an  adjoining  yard,  covenanted  that  the 
lessee  should  have  the  "  use  of  the  pump  in  the  yard  jointly  with  him- 
self whilst  the  same  should  remain  there,  paying  half  the  expenses  of 
the  repairs ;"  the  words  *^  whilst,"  &c.  were  held  to  reserve  to  the  lessor 
a  power  of  removing  the  pump  at  his  pleasure ;  and  the  Court  said. 


(0  Shep.  Touch.  leO;  2  Black.  Com. 
804. 

(to)  Lybum  v.  Warrington,  1  Stork.  162. 

(n)  Stevenson' 9  ease,  1  Leon.  324;  12 
East,  182,  n. 

(o)  Buth  V.  Coles,  Carth.  232 ;  Sampson  v. 
Easterby,  9  B.  &  C.  50S ;  Roll.  Abr.  618 ; 
SL  Albans  {Duke)  ▼.  ElUs,  16  Eaat,  852; 
Caimock  ▼.  Jones,  8  Exch.  Rep.  233 ;  Wood 
V.  Copper  Mtners'  Company,  7  C.  B,  906 ; 


Com.  Dig.  tit.  Covenant,  (A  2) ;  Lant  v. 
Morris,  1  Burr.  287,  290;  1  Esp.  N.P.  292; 
Chancellor  v.  Poole,  2  DougL  764. 

(p)  Giles  V.  Hooper,  Carth.  135. 

{q)  See  further  the  next  section  on  im- 
plied covenants. 

(r)  Bac.  Abr.  tit.  Covenant,  (F).  See 
also  ante,  64;  post,  Sect  7,  **  Erceptioms :" 
and  Chap.  VII.,  Sect  5,  (b). 

(«)  Shubrick  v.  Salmond,  3  Burr.  1639. 
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that  it  was  no  breach  of  the  covenant,  though  he  removed  it  without      Book  I. 
a  reasonable  cause ;  and  in  order  to  injure  the  lessee ; — ^but  without      "i|{ct\  ^fr 
these  words  it  would  have  been  a  breach  of  covenant  to  have  removed 
the  pump  (i).    Where  a  covenant  is  merely  negative  and  passive,  some 
act  mast  be  done  to  constitute  a  breach :  thus,  where  A,  covenanted  to 
permit  B.  to  sow  clover  amongst  barley  sown  by  A.,  and  he  sowed  in 
the  hst  year  wiliiout  giving  any  notice  to  jB.,  it  was  held  that  there 
was  no  breach.      In  preparing  covenants  entered  into  with  several 
persons,  it  should  be  made  clear  whether  it  is  intended  to  be  a  sepa- 
rate covenant  with  each  person,  as  well  as  a  joint  covenant  with  the 
whole :  and  whether  a  covenant  be  joint  or  several  depends  upon  the 
sobject-matter  of  the  covenant,  and  the  interest  which  passes  thereby. 
Where  A.  by  lease  demised  a  house  and  land  to  B.  and  C.  for  a  term 
of  years  at  16/«  per  annum,  with  a  covenant  by  them  jointly  and 
seTerally  to  pay  taxes  and  rates,  &c.,  but  none  to  pay  rent ;  and  B. 
oocopiad  the  whole  premises,  and  paid  the  rent  for  five  years;  it  was 
held  that  ihe  demise  being  joint,  the  rent  was  payable  by  the  two 
jointly  (tf).    The  Court  will  not  decide  as  to  the  meaning  of  an  in- 
sensible proviso  for  re-entry  (:r).    A  lessee  is  not  liable  for  the  breach 
of  a  covenant  committed  before  the  execution  of  the  lease,  but  sub- 
eeqnently  to  the  day  from  which  by  the  habendum  the  term  was  to 
conunence  (y). 

As  to  the  extent  to  which  the  lessee  or  his  assignee  is  liable  in  Liability  of 
covenant,  there  is  a  considerable  difference.  The  lessee  has  from  his 
covenant  both  a  privity  of  contract  and  of  estate ;  and  though  he 
assigns,  and  thereby  destroys  the  privity  of  estate,  yet  the  privity  of 
contract  continues,  and  he  is  liable  in  covenant  notwithstanding  the 
assignment  {z) :  but  the  assignee  comes  in  only  in  privity  of  estate, 
and  therefore  is  liable  only  while  he  continues  to  be  in  possession  and 
has  the  legal  estate ;  except  in  the  case  of  rent,  for  which,  though  he 
assign  over,  be  is  liable  as  to  the  arrears  incurred  before  the  assignment 
during  his  enjoyment;  and  such  assignee  was  made  liable  in  equity, 
though  the  privity  of  estate  was  destroyed  at  common  law  (a)  (ft).  A 
covenant  may  be  divisible  and  follow  the  land;  wherefore  an  action  of 
covenant  will  He  against  an  assignee  of  part  of  the  thing  demised  (c). 
If  a  covenant  by  two  lessees  be  joint  and  several,  it  shall  bind  the 
executors  of  the  deceased  lessee,  even  though  he  died  before  the  term 

{t)  muHk*  ▼.   BuUard,  7   East,  116;   3  cellar  y.  Poole,  2  Dougl  76^, 

Smith,  173.  (a)  Bac.  Abr.  tit  Covenant,  (E  4);  Tay 

(«)  JZftt  ▼.  Great  Wakering  {fnhahiUmie),  lor  ▼.  Shum,  1  Bos.  &  Pul.  21 ;   Stevenson 

5  Banu  &  AdoL  971.  v.  Lombard,  2  East,  575  ;  Stone  v.  Evans, 

{*)  Doe  d.   Wynham  ▼.  Carew,  2  Q.  B.  MS. 
Bcp.  317 ;  1  Gale  ft  Dav.  640 :  and  see  Doe  (b)  See  further  as  to  the  liability  of  as- 
d.  Darke  y.  Bowditck,  S  Q.  B.  Rep.  973 ;  signees,  Chap.  VI.,  Sect  3,  and  Book  II., 
P««.  Chap.  I.,  Sect  7. 
(jr)  8ka»  ▼.  Kas/,  1  Exch.  Rep.  412.  (c)  1  Roll.  522,  1,  5 ;  Jones,  245 ;  Cong- 
it)  Eaton  V.  Jacques,  1  Doagl.  455;  Cftim-  ham  v.  King,  Cro.  Cor.  221. 
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Book  I. 
jChaptek  IV. 

Sect.«. 

When  Cove- 
nants are  void 
or  nugatory. 


commenced,  and  the  whole  term,  interest  and  benefit  surrived  to  the 
other  lessee  (rf). 

A  covenant  to  do  a  thing  which  upon  the  face  of  it  appears  to  be 
prejudicial  to  the  public  interest,  or  otherwise  contrary  to  law,  is 
absolutely  void ;  so  is  a  covenant  to  do  a  thing  which  is  impossible,  if 
the  impossibility  exist  at  the  time  of  making  the  covenant;  but  not 
otherwise  (e).    Where  a  covenant  is  founded  on  a  conveyance  of  an 
estate  which  proves  to  be  void,  and  no  estate  passes,  the  covenant  is 
void  also :  thus,  where  the  conveyance  was  "  a  grant  of  so  much  of  a 
term  as  should  be  unexpired  at  the  death  of  A.y"  and  there  was  a 
covenant  for  quiet  enjoyment,  and  a  bond  for  performance ;  the  con- 
veyance being  void  on  account  of  the  uncertainty  of  the  time  when 
tlie  term  was  to  commence  and  end,  the  covenants  were  adjudged  to 
be  void,  as  they  depended  on  the  estate  (/) :  but  although  this  is  the 
case  with  respect  to  all  dependent  covenants,  it  is  otherwise  of  cove- 
nants which  are  independent  (ff).    In  one  case,  where  it  was  expressly 
found  that  a  covenant  in  a  lease,  under  a  power  requiring  the  insertion 
of  **  usual  covenants,"  was  unusual ;   and  the  question  was,  whether 
that  circumstance  avoided  the  lease  itself,  or  only  that  particular  cove- 
nant, it  was  observed  that  the  party  having  no  power  to  lease  at  all, 
unless  in  the  form  prescribed,  it  became  a  condition  precedent ;  and  it 
being  manifest  that  the  lease  was  not  made  pursuant  to  the  power,  it 
was  held  that  the  whole  lease  was  void  in  its  creation,  and  that  the 
reversioner  had  a  right  to  take  advantage  of  it  (A).     A  covenant  not  to 
replevy  goods  distrained  until  the  rent  is  paid  is  void  (i).     A  covenant 
with  the  lessor  of  premises  in  a  parish  to  indemnify  the  parish  against 
any  paupers  which  the  covenantor  may  cause  to  be  settled  in  it,  is 
valid  {k).     If  a  lease  is  made  for  the  express  purpose  of  the  premises 
being  used  to  boil  oil  and  tar,  contrary  to  the  provisions  of  the  Building 
Act,  the  lessor  cannot  sue  on  it  for  rent  (I). 


General  Rule 
ae  to  Cove- 
nants being 
Real  or  Per- 
sonal. 


(b)  Real  or  Personah 
Covenants  are  either  real  or  personal ;  the  former  are  such  as  arc 
annexed  to  an  estate,  or  are  to  be  performed  on  it,  and  are  said  to  ran 
with  the  land,  so  that  he  who  has  the  one  is  subject  to  the  other,  for 
which  reason  warranties  were  called  real  covenants:  the  latter  are 
such  whereof  some  person  in  particular  shall  have  the  benefit,  or 
whereby  he  shall  be  charged,  as  when  a  man  covenants  to  do  any 


{d)  Enys  v.  Donnithome,  2  Burr.  11 90, 
1197. 

(e)  Shep.  Touch.  16S. 

(/)  Capenhurst  v.  Capenhurst,  Sir  T. 
Raym.  27  ;  Hayne  v.  Malthy,  3  Term  Rep. 
438 ;  Co.  Litt,  456. 

{g)  Northcote  v.  Underhill,  1  Salk.  199 ; 
1  Ld.  Raym.  380. 

(A)  Doe  d.  EllU  v.  Sandkam,  1  Term  Rep. 


705,  709.  See  further  as  to  leases  under 
powers,  ante,  Chap.  I.,  Sect.  23,  p.  38,  and 
post,  Sect.  17. 

(t)  1  Inst.  145  b. 

(k)  Walsh  V.  FutteUy  6  Bing.  163;  3 
Moore  &  Pay.  457. 

(/)  Gas  Light  Company  ▼.  Turner,  7  Scott, 
779;  8  Scott,  609;  6  Bing.  N.  C.  666;  6 
Bing.  N.  C.  824. 


BBAL  OR  PERSONAL  COYBNANTS.  89 

personal  thing  (m).     If  the  lessor  covenant  to  pay  rent  or  repair;  or      Book  I. ' 
if  he  grant  to  the  lessee  so  many  estovers  as  will  repair,  or  as  he  shall       ^^ct.  5.  f 
bam  within  his  house  during  the  term;  these  covenants,  as  belonging  to 
things  appurtenant,  go  with  the  land,  into  whosesoever  hand  it  comes  (n). 
A  coyeoant  which  relates  to  something  not  in  being  at  the  time  of  the 
demise,  or  which  is  merely  personal  or  collateral  to  the  thing  demised, 
—as  \xi  pay  a  sum  of  money  in  gross,  to  build  de  novo,  or  the  like, — 
does  not  run  with  the  land,  and  therefore  assignees  are  not  bound 
even  though  they  be  expressly  named ;  thus,  if  a  man  lease  sheep  or 
anything  personal,  and  the  lessee  covenant  for  himself  and  ''  his  as* 
signs''  at  the  end  of  the  term  to  deliver  up  the  sheep  or  things  so  let, 
or  to  pay  sach  a  price  for  them ;  if  the  lessee  assign,  this  covenant 
shall  not  bind  the  assignee,  for  it  is  but  a  personal  contract  (o).    Cove- 
nants which  run  with  the  land  bind  those  wjho  come  in  by  act  of  law, 
such  as  the  personal  representatives  of  the  assignee  of  a  lessee,  as  well 
as  those  who  come  in  by  act  of  the  parties  (p) ;  for  the  personal  repre- 
sentatives of  a  lessee  for  years  are  his  assignees.    If  a  man  covenant 
forbimself  only  to  pay  money,  build  a  house,  for  quiet  enjoying,  or  the 
like,  and  he  does  not  say  in  the  covenant ''  his  executors  and  admi- 
nistrators," yet  hereby  his  executors  and  administrators  are  bound  and 
shall  be  charged  ((7).     In  preparing  covenants  which  are  intended  to 
run  with  the  land,  the  assignees  should  always  be  named  as  such,  for 
though  some  covenants  will  bind  them  although  not  named,  and  others 
will  not  bind  them  although  named ;  yet  as  there  is  a  middle  class,  in 
which  assignees  are  bound  if  named,  but  not  otherwise,  it  is  prudent  to 
provide  for  the  possibility  of  a  covenant  being  held  to  belong  to  this 
class(r). 

Where  a  covenant  is  for  the  benefit  of  the  estate  demised,  it  runs  wbat  Co^e- 
with  the  land,  and  will  extend  to  the  assignee,  though  he  be  not  SITlmA  ''*^'* 
named  («) :  thus  a  covenant  to  pay  rent  if)  or  taxes,  or  to  repair  (tt),  or 
to  leave  in  repair,  must  run  with  the  land,  for  it  affects  the  estate  in  the 
hands  of  any  person  that  has  it  (ar) ;  yet  if  a  lessee  for  years  covenants 
/t  himself  to  repair  the  house  demised,  omitting  other  words,  it  seems 
m  this  case  he  is  bound  to  repair  only  during  his  life,  and  his  executors 
and  administrators  are  not  bound  (y).    A  covenant  not  to  plough  runs 

(■)  Bac  Abr.  tit  Cooenant,  (E  2,  5) ;  lessee  agreed  to  pay,  in  addition  to  the  rent 

Sbep.  Toach.  161.  that  had  been  reserved,  ten  percent,  on  the 

(r)  Martyn  v.  Clue,  22  Law  J.  147i  Q.  B.  outlay  which  the  lessor  should  make  in  im- 

(o)  Spencer* 9  c€ue,  5  Rep.  16  b.  proving  the  buildings,  it  was  held  that  this 

(p)  Esp.  N.  P.  290.  was  not  a  contract  running  with  the  land ; 

(9)  ShepL  Touch.  178;  WilUamt  ▼.  Bur-  Lamheri  ▼.  Norrit,  2  Mees.  &  Wels.  SS3; 

rtU,  1  C.  B.  Rep.  402.  Mur.  &  Hurl.  29 ;  see  also  Hoby  v.  Roebuck, 

(r)  Spemcer^t  aue,  5  Rep.  16;  see  post,  7  Taunt  157;  2  Marsh.  433;  and  Donellan 

Book  111^  Chap.  II.,  Sect  8.  ▼.  Read^  3  Bam.  &  AdoL  899;  Martyn  y. 

(«)  Bac  Abr.  tit  Covenant,  (E  3);  Spen-  Clue,  22  Law  J.  147,  Q.  B. 

cer*!  Mw,  5  Rep.  16.  (x)  Buckley  v.  Pirk,  1  Salk.  317 ;   Wake- 

(0  Parker  ▼.  Webb,  3  Salk.  5.  field  v.  Brown,  9  Q.  B.  Rsp.  209 ;  Magnay  T. 

(a)  Beam  and  Chapter  rf  Windsor* $  eate,  5  Edwards,  13  C.  B.  479. 

Bep.  24;  Conam  ▼.  Kemise,  W.  Jones,  245 ;  (y)  Shep.  Touch.  178. 
AkA  t.  Arnold,  8  Salk.  4.    But  where  a 
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Book  I.  ^th  the  land,  and  therefore  binds  an  assignee,  although  '' assigns"  are 
*  Sect.  $.  not  named  in  the  deed(2r) :  so  a  covenant  to  use  the  land  in  a  husband- 
""  like  manner,  and  leave  it  in  like  condition,  was  held  to  be  such  a 

covenant  as  ran  with  the  land  (a) :  so  was  a  covenant  to  lay  dung  on 
the  demised  land  in  each  and  every  year  during  the  continuance  of  the 
term  (b)  ;  but  a  covenant  to  pay  rent  and  repair,  made  with  a  mort- 
gagor and  his  assigns,  in  a  lease  granted  by  himself  together  with  the 
mortgagee,  does  not  run  with  the  land,  as  it  is  only  collateral  to  the 
grantor's  interest  in  the  land  (c).     A  lease  recited  that  the  lessors  were 
owners  subject  to  a  mortgage,  the  interest  on  which  was  payable  at  a 
certain  place ;  it  then  demised  the  land  for  a  term,  the  lessee  yielding 
and  paying  a  certain  sum  at  that  place  in  part  of  the  interest  doe  on 
the  mortgage,  and  the  lessee  covenanted  to  pay  that  sum  at  the  place 
and  in  the  manner  mentioned  :  held  that  this  was  a  covenant  in  gross 
to  pay  an  annual  sum  {d).    A  covenant  that  a  lessee  should  reside 
on  the  demised  premises  during  the  term  was  held  to  extend  to  the 
assignees,  though  not  named  in  the  covenant  («).    So  with  respect  to  a 
covenant  not  to  carry  on  particular  trades ;  but  it  has  been  considered 
that  a  covenant  by  a  lessee  that  he,  his  executors  and  administratarSf 
shall  not  assign  without  license,  does  not  run  with  the  land  (/).    A 
covenant  by  a  lessee  of  tithes  for  himself  and  his  "  assigns"  not  to  let 
any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes,  runs  with 
the  tithes,  and  binds  the  assignee  (g).    A  covenant  to  carry  all  the 
com  produced  on  the  demised  land  to  the  lessor's  mill  to  be  ground, 
is  a  covenant  which  runs  with  the  land,  of  which  the  assignee  of  the 
reversioner  of  the  land  demised  and  of  the  mill  may  take  advan- 
tage ;  the  suit  to  the  mill  being  likened  to  rent,  and  the  judgment  of 
the  Court  proceeding  on  the  unity  of  the  title  to  the  mill  and  the  land 
demised  (A).     A  covenant  for  quiet  enjoyment  runs  with  the  land  («) ; 
so  with  respect  to  a  covenant  to  produce  title-deeds  (J),  or  to  make 
further  assurance  (Z),  or  to  renew  the  lease  (m).    So  a  covenant  by  a 
lessee  for  lives,  made  in  an  under-lease,  that  he  will,  on  either  of  the 
cestui  *  que  vies  dying,  apply  for  and  do  his  utmost  endeavours  to 
procure  a  renewal  of  the  lease  for  anotlier  life,  is  a  covenant  which 
runs  with  the  land,  and  therefore  the  assignee  of  the  under-lessee  may 
sue  on  it  (n).    A  covenant  in  an  under-lease,  whereby  the  lessor  cove- 
nanted, not  naming  his  assignees,  to  observe  and  perform  and  effectually 

(z)  Cockitm  y.  Cockt  Cro.  Jac.  125.  (i)  Lewit  v.  Campbell,  8  Taunt  715  ,*  S 

la)  Waish  ▼.  WaUm,  Esp.  N.  P.  295.  Moore,  35,  51 ;  Campbell  v.  Leun»  (m  trror), 

(h)  V.  Davit,  MS.  M.  T.  42  Geo.  III.  S.  C.  S  Barn.  &  Aid.  892 ;  Noke  ▼.  Jwder, 

(c)  Webb  v.  Russell,  3  Term  Rep.  393.  Cro.  Eliz.  375,  436. 

(d)  Pargeter  ▼.  Harru,  7  Q.  B.  Rep.  708.  (*)  Barclay  ▼.  Raine,  1  Sim.  &  Stu.  449. 

(e)  Taiem  v.  Chaplin,  2  H.  Black.  133.  (/)  Middlemore  v.  GoodkaU,  Cro.  Car.  bOS; 
(/)  Paul  V.  Nurse,  8  Barn.  &  Cress.  486 ;  S.  P,  Kingdon  y.  NottU,  4  Maule  &  Sel.  53. 

2  Man.  &  Ryl.  525.  (m)  Istead  v.  Sloneley,  1  And.  9i;  &  P. 

(g)  Bally  V.  Wells,  8  Wils.  25.     See  also  Brooke  v.  Bulkeley,  2  Ves.  498. 

Brewer  v.  Hill,  2  Anstr.  418.  (n)  Simpson  v.  Clayton,  6  Scott,  469 ;  4 

{h)  Fyvyan  v.  Arthur,  1  Bam.  8c  Cres.  Bing.  N.  C.  758 ;  1  Am.  299. 
410 ;  2  Dowl.  &  Ryl.  670. 
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to  indemnify  the  lessee  against  the  covenants  in  the  superior  lease,  one      Book  I. 
of  which  was  to  build  several  houses  on  the  land,  does  not  run  with       sect.  5.  ' 
the  land  so  as  to  make  the  assignee  of  the  covenantor  liable  (o).    A 
coTenant  to  build  a  new  smelting  mill  in  lieu  of  an  old  one  in  a  lease 
of  mines,  has  been  considered  as  a  covenant  which  runs  with  the  land, 
as  it  tended  to  the  support  and  maintenance  of  the  thing  demised  (p). 
A  covenant  by  a  lessor  to  supply  two  houses  with  good  water,  at  a  rate 
therein  mentioned  for  each  house,  runs  with  the  land ;  and  for  a  breach 
of  it  the  assignee  of  the  lessee  may  maintain  an  action  against  the 
reversioner  {q) ;  but  a  covenant  by  a  lessor  to  pay  on  a  valuation  for  all 
trees  planted  by  the  lessee,  does  not  run  with  the  land(r).    Where 
there  was  an  exception  in  a  lease  of  an  entry,  and  liberty  to  wash  in 
the  kitchen,  and  a  passage  for  that  purpose;  it  was  held  that  an 
action  woald  lie  against  an  assignee  for  hindering  the  lessor,  because 
a  covenant  relating  to  a  way  or  other  profit  appurtenant  goes  with  the 
tenemeot,  and  binds  the  assignee  («) :  but  where  in  a  lease  of  ground, 
with  liberty  to  make  a  viratercourse  and  erect  a  mill,  the  lessee  cove- 
nanted for  himself,  his  executors  and  assigns,  not  to  have  persons  to 
work  in  the  mill  who  were  settled  in  other  parishes  without  a  parish 
certificate,  it  was  held  that  this  covenant  did  not  run  with  the  land, 
Dor  bind  the  assignee  of  the  lessee  (t).    Where  the  lessees  of  a  theatre 
by  deed  agreed  to  repay  money  lent  to  them  by  the  plaintiff  on  a  day 
certain,  and  that  until  payment  the  plaintiff  and  such  persons  as  he 
might  appoint  should  have  the  free  use  of  two  boxes  in  the  theatre,  no 
specific  boxes  being  mentioned,  and  afterwards  assigned  their  interest 
in  the  theatre,  it  was  held  that  it  was  a  mere  personal  contract,  and 
that  no  action  could  be  maintained  against  the  assignee  for  refusing  to 
permit  the  plaintiff  to  use  the  boxes  (u).     A  covenant  to  insure  pro- 
perty within  the  operation  of  the  old  Building  Act,  14  Geo.  III.  c.  78, 
&  83,  (the  bills  of  mortality,)  has  been  held  to  be  a  covenant  which 
roDs  with  the  land ;  because  by  that  act  the  landlord  may  have  the 
mm  laid  out  in  rebuilding  (x)  ;  and  of  course  a  covenant  expressly  in 
those  terms  would  be  the  same ;  but  it  would  seem  that  a  covenant 
merely  to  insure  property  which  is  beyond  the  operation  of  the  act, 
without  any  such  provision  for  the  application  of  the  money,  would  be 
personal  only  (y). 

(0  Doughty  T.  Bowman,  12  Q.  B.  Rep.  Selw.  N.  P.  498;  4  Dougl.  351. 
m  («)  CoUt*  cote,  1  Show.  388;  1  Salk.  196; 

(p)  Samp90H  ▼.  Easterly,  9  Barn.  &  Ores.  Carth.  323. 
^;  4  Man.  &  Ryl.  422;    5.  C.  in  error,  (i)  Congleton  {Mayor,  ^c.)  v.  PaitUon,  10 

J«n.  Eatterby  ▼.  Sampson,  6  Bing.  644;  4  East,  180.     As  to  a  personal  covenant  not 

*«w«  ft  P^yne*  601 ;  1  Cromp.  &  Jer.  105.  being  affected  by  a  surrender  of  a  lease,  see 

"bas  been  doubted  whether  a  covenant  by  Attomey-Genertd  v.  Cox,  3  Ho.  of  Lords, 

>  payhater  of  land  not  to  build  except  in  240;  poet,  Book  I.,  Chap.  VII.,  Sect  3,  (e). 
^otain  fcmiB  is  a  covenant  which  rans  with  (u)  Flight  v.  Glo$sop,  2   Scott,   220;*   1 

tbe  had ;  £jr  parU  Ra^  1  De  Gex,  219.  Hodges,  263. 

(9)  JomttatH  T.  WUioHj  4  Bam.  &  Aid.  (x)  This  provision  is  not  repealed  by  the 

*^^  new  Building  Act,  7  &  8  Vict.  c.  84. 

(r)  Qrty  t.  CmthUrtmm,  2  Chit  482 ;  1  (y)  Fmum  v.  Smith,  5  Bam.  &  Aid.  1. 
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Booxl. 
■  Chapter  IV. 

•   Sect.  5. 

Divisibility  of 
Liability  on 
Covenants. 


General  Rule 
with  respect  to 
such  Cove- 
nants. 


Particular 
Cases  decided 
respecting  Re- 
pairs. 


A  covenant  may  be  divisible  and  follow  the  land ;  therefore  an 
action  of  covenant  will  lie  against  an  assignee  of  part  of  the  thing 
demised  {z) ;  thus  where  one  demised  two  houses^  with  a  covenant  on 
the  part  of  the  lessee  for  himself  and  his  assigns  to  repair,  and  the 
lessee  assigned  one  of  them,  an  action  against  the  assignee  for  not 
repairing  was  held  to  be  maintainable ;  so  in  case  of  eviction  the  rent 
may  be  apportioned  as  in  debt  or  replevin  (a) ;  so,  it  seems,  an  action  lies 
by  an  assignee  of  part  of  the  estate  demised,  or  the  assignees  of  several 
parts  may  join  (i).    An  assignee  of  five-sixths  of  an  under-lease,  who 
is  tenant  in  common  with  the  assignee  of  the  other  sixth,  may  sue  on 
a  covenant  by  the  original  lessee  to  procure  a  renewal  of  the  original 
lease  (c).    The  assignee  of  part  of  an  estate  is  not  liable  for  rent  for 
the  whole  {d) ;  but  if  a  lessee  grant  or  assign  part  of  his  estate,  y^ 
the  entire  privity  of  the  contract  is  not  at  an  end,  and  the  lessee  would, 
it  seems,  remain  liable  on  his  covenant  to  pay  the  entire  rent,  for  he 
cannot  apportion  it  {e)  (f). 

(c)  Dependent  or  Independent 

As  to  what  covenants  shall  be  construed  to  be  precedent  or  not,  it 
has  been  laid  down  that  the  dependence  or  independence  of  covenants 
must  be  collected  from  the  sense  and  meanii^  of  the  parties ;  and  that 
in  whatever  order  covenants  may  stand  in  a  deed,  their  precedency 
must  depend  on  the  order  of  time  in  which  the  intent  of  the  transaction 
required  their  performance  (y).     No  precise  technical  words  therefore 
are  required  in  a  deed  to  make  a  stipulation  a  condition  precedent  or 
subsequent ;  neither  does  it  depend  on  the  circumstance  whether  the 
clause  is  placed  prior  or  posterior  in  the  deed :  the  merits  therefore  of 
a  question  of  this  kind  must  depend  on  the  nature  of  the  contract,  and 
the  acts  to  be  performed  by  the  contracting  parties,  and  any  subsequent 
facts  disclosed  which  have  happened  in  consequence  of  the  contract  (A). 
Where  a  covenant  is  part  only  of  the  consideration  on  one  side  it  is 
an  independent  covenant,  and  not  a  condition  precedent  (£).     If  one 
party  covenant  to  do  one  thing,  the  other  party  doing  another,  it  is  not 
a  condition  precedent,  but  a  mutual  covenant  (%). 

.  A  covenant  to  keep  a  house  in  repair,  from  and  after  the  lessor  has 
repaired  it,  is  conditional ;  and  it  cannot  be  assigned  as  a  breach  that 
it  was  in  good  repair  at  the  time  of  the  demise,  and  that  the  lessee 
suffered  it  to  decay;  for  the  lessor  must  repair  before  the  lessee  is 


(s)  1  Roll.  622,  I,  5 ;  Conan  v.  Kemise, 
W.  Jones,  245 ;  Congham  v.  King,  Cro.  Car. 
221. 

(a)  Steoetutm  v.  Lombard,  2  East,  575. 

(b)  Com.  Dig.  tit.  Covenant,  (B  3). 

(c)  Simpson  v.  Clayton,  4  Bing.  N.  C.  758 ; 
1  Am.  299 ;  6  Scott,  469. 

(d)  Holford  V.  Hatch,  1  Dougl.  183. 

(e)  Broom  v.  Hore,  Cro.  Eliz.  633 ;  ArdM 
▼.  Watkin,  Cro.  Eliz.  637 ;  Stevenson  v.  Lam- 


bard,  2  East,  675,  579. 

(/)  See  further  as  to  the  liability  of  as- 
signees, post,  Chap.  VI.,  Sect  3,  and  Book 
III.,  Chap.  II.,  Sect.  8. 

(g)  Jones  V.  Barkley,  2  Dougl.  684w 

{h)  Hotham  v.  East  India  Cot^njf,  1  Texm 
Rep.  645. 

(t)  Carpenter  ▼.  CressweU,  4  Bin^.  409 ; 
1  Moore  &  Pay.  ^, 

{k)  Boone  v.  Eyre,  2  W.  Black.  1312. 
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liable  (J).  Where  the  plaintiff  let  to  the  defendant  a  messuage,  barn.  Book  I. 
stable  and  buildings,  and  the  defendant  agreed  to  repair  the  said  g£CT.  5. 
messuage,  buildings  and  premises,  the  same  being  first  put  into  repair 
by  the  plaintiff:  it  was  held,  that  the  repair  by  the  plaintiff  was  a 
condition  precedent  to  the  obligation  on  the  defendant  to  keep  in 
repair;  that  that  condition  prec^ent  could  not  be  divided;  and  that 
the  plaintiff  was  not  entitled  to  recover  for  the  non-repair  of  any  part 
of  the  premises  without  having  first  repaired  the  whole.  It  is,  however, 
a  question  whether  such  a  condition  might  not  be  divided  if  it  had 
related  to  subject-matters  clearly  distinct  in  their  nature ;  as  if  the 
contract  in  question  had  related  to  two  dwelling  houses  entirely  sepa- 
rate from  each  other  (m).  So  if  a  lessee  covenant  to  repair,  '*  provided 
always  and  it  is  agreed  that  the  lessor  shall  find  great  timber,"  &c.,  . 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great  timber  by 
the  word  "  agreed,"  and  it  shall  not  be  a  qualification  of  the  covenant 
of  the  lessee  (n)  :  but  where  the  words  were,  *^  he  the  said  lessor  finding, 
allowing  and  assigning  timber  sufficient  for  such  reparations  during  the 
said  term,  to  be  cut  and  carried  by  the  lessee ;"  it  was  held  not  to  be 
a  covenant  to  provide  timber,  but  a  mere  qualification  of  the  covenant 
to  repair  (o).  Where  a  lessee  covenanted  to  repair  a  house  before  the 
1st  of  June,  6,000  slates  being  found  by  the  lessor  towards  the  repair, 
and  afterwards  to  keep  in  repair  during  the  term ;  it  was  held,  that 
finding  the  slates  was  not  a  condition  precedent  to  the  covenant  to 
keep  in  repair,  but  only  to  the  covenant  for  putting  the  premises  in 
repair  before  the  1st  of  June  (p).  In  a  farming  lease  the  lessee  cove- 
nanted with  the  lessor  that  the  lessee  should  at  all  times  during  the 
term  repair  and  glaze  the  windows  and  also  the  hedges,  &c.,  when 
necessary,  *'  the  said  farmhouse  and  buildings  being  previously  put  in 
repair  and  kept  in  repair  by  the  lessor  :*'  the  latter  clause  was  held 
to  amount  to  an  absolute  and  independent  covenant  on  the  part  of  the 
lessor  to  put  the  premises  in  repair  (9).  A  covenant  by  the  lessor  to 
do  certain  work,  containing  at  the  end  the  words  ^'  and  the  whole  of 
which  is  agreed  to  be  left  to  the  superintendence  of  the  lessee  and 
the  lessor's  son,"  is  neither  a  condition  precedent  to,  nor  concurrent 
with,  the  covenant  (r).  The  covenant  to  repair  generally,  and  to  repair 
within  three  months  after  notice  in  writing,  are  independent  cove- 
nants {s) :  and  where  a  lessee  covenanted  to  leave  premises  in  repair  at 
the  expiration  of  the  term,  and  also  that  the  lessors  might  direct  the 
lessee  to  complete  the  repairs  by  giving  six  months'  notice  in  writing, 
it  was  held,  that  these  were  two  distinct  and  separate  covenants,  the 

(0  See  post.  Book  II.,  Cbap.  IV^  Sect  (q)  Catmoek  ▼.  Janet,  8  Excb.  Rep.  283. 

2>  (b).  (r)  Jonet  v.  Cannock,  3  Ho.  of  Lords  Cas. 

(>)  Neaie  ▼.  Batel^,  15  Q.  B.  Rep.  916.  700 ;  5  Ezch.  Rep.  713. 

(a)  Bac  Abr.  tit  Covenant,  (A).  («)  Doe  d.  Moreerqfl  ▼.  Metue,  4  Barn.  & 

(o)  Tbonuu  V.  CadwaUader,  Willes,  496.  Cres.  606;  7  Dowl.  &  RyL  98 »  1  Car.  & 

(p)  Mnceiestone  ▼.  Tkomat,  WiWes,  146.  Pay.  346. 
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Book  I.  former  of  which  was  not  qualified  by  the  latter  (0 :  bat  where  a  lease 
"sEer.*5.  '  contained  a  covenant  by  the  lessee  to  repair  the  premises  at  all  times 
^•^—^~  (ag  often  as  need  or  occasion  should  require)  and  "  at  farthest  within 
three  months  after  notice/'  it  was  held  to  be  one  entire  covenant,  the 
former  part  of  which  was  qualified  by  the  latter  (te).  Where  there 
was  an  agreement  that  the  lessee  should  spend  200/.  in  repairs,  to  be 
inspected  and  approved  of  by  the  lessor,  and  to  be  done  in  a  substantial  | 

manner,  and  the  lessee  was  to  be  allowed  to  retain  the  money  oat  of  j 
the  first  year's  rent  of  the  premises,  it  was  held  that  the  lessor's  )' 
approval  was  not  a  condition  precedent  to  the  lessee  retaining  the  > 
rent  (a:).  Where  a  lessee  covenanted  to  expend  a  certain  sum  in 
substantial  and  beneficial  improvements,  under  the  direction  or  with 
the  approbation  of  some  competent  surveyors  to  be  named  by  the 
lessor,  the  appointment  of  the  surveyors  was  held  to  be  a  condition 
precedent  to  the  lessee's  liability  to  expend  the  money  (y).  Where  by 
deed  reciting  an  agreement  to  let  copyhold  premises,  A.  covenanted 
that  as  soon  as  he  had  procured  a  license  from  the  lord  of  the  manor 
he  would  lease  them  to  JB.  for  the  then  residue  of  a  term  of  years  from 
a  certain  day,  and  JB,  covenanted  that  he  would  repair  during  the  term 
so  to  be  granted,  it  was  held  that  JB.  was  liable  on  this  covenant  after 
having  occupied  the  premises  for  the  whole  term,  though  no  license 
had  been  procured  from  the  lord  nor  any  lease  ever  made  (jst). 
Cases  decided  Where  a  lessee  covenanted  to  leave  sufficient  compost  on  the  soil 
otSrSattera.  ^^  *^®  landlord  at  the  end  of  the  term,  he  the  lessee  having  the  yard, 
bam  and  a  room  to  lodge  in  and  dress  diet ;  it  was  held  to  be  a  mu* 
tual  and  not  a  conditional  covenant,  as  it  differed  from  a  case  where 
the  tenant  covenants  to  repair  if  the  lessor  finds  sufficient  timber ;  for 
there  the  proviso  restrains  the  covenant ;  but  in  this  case,  said  Lord 
Mansfield,  there  is  not  the  least  foundation  for  such  construction  (a). 
Where  in  a  lease  for  seven  years,  containing  the  usual  covenants  that 
the  lessee  should  pay  the  rent,  keep  the  premises  in  repair,  &c.,  there 
was  a  proviso  that  the  lessee  might  determine  the  term  at  the  end  of 
the  first  three  or  five  years,  giving  six  months'  previous  notice,  and 
that  then,  fi-om  and  after  the  expiration  of  such  notice,  and  payment 
of  all  rents  and  duties  to  be  paid  by  the  lessee,  and  performance  of  all 
his  covenants  until  the  end  of  the  three  or  five  years,  the  indenture 
should  cease  and  be  utterly  void,  it  was  held,  that  the  payment  of  rent 
and  performance  of  the  other  covenants,  were  conditions  precedent  to 
the  lessee's  determination  of  the  term  at  the  end  of  the  first  three 
years,  and  that  his  merely  giving  six  months'  notice,  expiring  within 

(0  Wood  ▼.  Day,  7  Taunt  646;  1  Moore,  (y)  Coombe  v.  Greene^  11  Mees.  &  Wels. 

389.  480;  2  Dowl.  N.  S.  1023;  and  see  Camoefc 

(«)  Hortrfall  V.  Testar,  7  Taunt  385  ;  1  ▼.  Jones,  3  Exch.  Rep.  233 ;  post,  96. 

Moore,  89.  (z)  Putor  ▼.  Cater,  9  Mees.  &  Wels.  SIS. 

(x)  Dallman  v.  King,  4  Bing.  N.  C.  105 ;  (a)  Dodd  v.  Innis,  Lofil,  56. 
5  Scott,  382 ;  3  Hodges,  283. 
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the  first  three  years,  was  not  sufficient  for  that  purpose  (&).  A  mining  Book  I. 
lease  coDtaioed  numerous  covenants  by  the  lessees,  and  also  a  proviso  ^sect.V 
that  if  they  should  desire  to  quit  the  premises  at  the  end  of  the  first  ' 

eight  years,  and  should  give  eighteen  months'  notice  thereof  to  the 
lessor,  theu,  all  arrears  of  rent  being  paid,  and  all  and  singular  the 
covenants  and  agreements  on  the  part  of  the  lessees  having  been  ob- 
served and  performed,  the  lease  should  at  the  expiration  of  the  eighth 
year  be  utterly  void ;  but,  nevertheless,  without  prejudice  to  any  claim 
or  remedy  which  any  of  the  parties  might  then  be  entitled  to  for  breach 
of  any  of  the  covenants ;  it  was  held,  in  error,  that  the  performance 
of  all  the  covenants  by  the  lessees  was  a  condition  precedent  to  their 
right  to  determine  the  lease  (c).     Another  Court  of  Error,  however, 
appears  to  have  entertained  a  different  opinion  (d).    A  lease  contained 
a  proviso,  that  if  the  lessor  should  give  notice  for  the  delivery  up  of 
the  land  to  him,  the  lessee  covenanted  to  surrender  it  up,  and  that  the 
lessor  might  take  possession  of  it,  paying  the  lessee  compensation  for 
money  expended  thereon :  it  was  held,  that  the  proviso  did  not  operate 
as  a  mere  covenant  by  the  lessee  to  give  up  on  notice,  but  expressly 
gave  the  lessor  power  to  take  possession ;  and  that  he  might  do  so 
without  having  first  paid  compensation  (e).    Where  A.  covenanted  to 
pay  an  annuity  to  jB.,  who  covenanted  for  the  assignment  and  quiet 
enjoyment  of  premises,  the  entering  into  which  covenants  was  the  con- 
sideration, it  was  held  that  they  were  not  dependent  (/).     So  where 
it  was  agreed  that  the  lessor  should  within  eighteen  months  from  the 
date  of  the  lease  build  a  cattle-shed,  the  whole  to  be  left  to  the  superin- 
tendance  of  the  lessee  and  her  son,  it  was  held  that  this  latter  provision 
wa^  not  a  condition  precedent  to  or  concurrent  with  the  lessor's  cove- 
nant to  build  (^).     On  a  lease  of  some  coal  mines,  the  lessees  cove- 
nanted that  the  lessor  should,  when  he  thought  fit,  employ  a  fit  and 
proper  person  to  weigh  the  coals  and  keep  the  accounts,  the  person  so 
weighing  and  keeping  the  accounts  to  be  paid  by  the  lessees ;  but  in 
case  Bttch  person  did  not  duly  attend  to  his  duties,  the  lessees  were 
authorized  to  dischai^e  him :  held  that  the  appointment  of  a  fit  and 
proper  person  was  a  condition  precedent  to  the  liability  of  the  lessees 
to  pay  the  wages,  and  that  therefore  they  were  not  bound  to  pay  the 
wages  though  they  had  not  dismissed  him  (A).    An  assignee  of  a  term 
in  coal  mines  covenanted  with  the  lessee  that  he  would,  so  long  as  he 
should  be  in  receipt  of  the  rents  of  the  premises,  pay  to  the  lessors 
the  rent  payable  by  the  original  lease,  and  would  keep  the  lessee 
Wmless  and  indemnified  against  the  rents  and  covenants  of  the  lease : 

(i)  PerUr  ▼.  Shephard,  6  Term  Rep.  655.  (g)  Camnoeh  ▼.  Jones,  3  Exch.  Rep.  233, 

(0  ^rigr  ▼.  Oreiff  5  Exch.  Rep.  684.  afBrmed  on  error  in  Jones  v.  CanHOck,  3 

(^  Grey  v.  Friar,  15  Q.  B.  Rep.  901.  Exch.  Rep.  713. 

^(e)  Dm  (L  Gardner  y.  Ketmard,  12  Q.  B.  (A)  Lawton  ▼.  StUtom,  -9  Meei.  &  Wels. 

^  2«u  795. 

(/)  Bote  T.  Poultan,  2  Bar.  &  Adol.  822. 
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it  was  held  that  the  words  ''  so  long  as  he  should  be  in  the  receipt  of 
the  rents"  did  not  extend  to  the  covenant  to  indemnify  (i).   A  coyenant 
in  a  farming  lease  provided  that  the  tenant  should  consume  and 
convert  into  manure^  and  spread  on  the  premises^  all  the  turnips,  &c. 
grown  thereon ;  but  that  in  case  he  should  sell  off  any  part  Aereof, 
which  he  was  at  liberty  to  do,  then  that  he  should  for  every  ton  of 
vetches,  kc,  so  sold  off,  bring  back  and  spread  thereon  one  ton  of 
manure  within  three  months  after.     In  an  action  on  this  covenant  the 
plaintiff  set  out  the  first  part  only,  and  assigned  for  breach  that  the 
defendant  carried  away  fourteen  acres  of  turnips,  without  converting 
the  same  into  manure  and  spreading  the  same :  it  was  held  that  the 
covenant  was  an  alternative  one,  and  that  the  plaintiff  should  have 
negatived  the  bringing  back,  within  the  time  limited,  an  equivalent  in 
manure  (A). 

(d)  How  Discharged. 
Covenants  cannot  be  discharged  before  breach  otherwise  than  by 
deed;  therefore  a  parol  license  or  agreement,  dispensing  with  or 
changing  the  terms  of  such  an  obligation,  cannot  be  pleaded  in  bar  to 
an  action  of  covenant  (Z) :  for  an  obligation  by  deed  cannot  be  altered 
but  by  deed  (m). 
I  When  dia-  With  respect  to  the  operation  of  acts  of  parliament  in  discharging 

'  ^wTtionVf     *^®  obligation  of  a  covenant  there  is  this  difference ;  viz.,  that  where 
Actsof  Parlia-  a  man  covenants  not  to  do  an  act  or  thing  which  it  was  lawful  to  do, 
and  an  act  of  parliament  is  made  afterwards  and  compels  him  to  do 
it,  the  statute  repeals  the  covenant;  so,  if  one  covenant  to  do  a  thing 
which  is  lawful,  and  an  act  of  parliament  comes  in  and  hinders  him 
from  doing  it,  the  covenant  is  repealed ;  but  if  a  man  covenant  not  to 
do  a  thing  which  at  the  time  was  unlawful,  and  an  act  comes  and 
makes  it  lawful  to  do  it,  such  act  of  parliament  does  not  repeal  the 
covenant  (n) :  and  if  the  covenant  be  to  do  that  which  is  afterwards 
made  unlawful  in  part  only,  it  must  be  performed  so  far  as  it  continues 
lawful  (o).     If  there  be  a  covenant  to  do  a  thing  which  is  unlawful  by 
statute,  the  covenant  will  not  be  made  lawful  by  the  repeal  of  the 
statute,  because  the  covenant  was  bad  ab  initio;  although  it  would 
be  otherwise,  if  the  covenant  had  been  originally  lawful,  but  had  been 
made  unlawful  by  a  statute  which  was  itself  afterwards  repealed  (ja)» 
Though  all  the  rent  of  the  lessee  is  assigned  by  act  of  parliaoieut,  if 
there  are  no  words  of  discharge,  the  lessee  is  still  liable  to  au  action 
of  covenant  for  the  rent  (9).     Where  by  an  order,  confirmed  by  act  of 
parliament,  an  indenture  of  lease,  upon  which  rent  was  reserved,  vnis 
vacated  and  cancelled,  and  it  was  ordered  that  a  stranger  should  enter 


(<)  Crottfield  ▼.  Morrisoih  7  C.  B.  Rep. 
286. 

(k)  Richard*  v.  Bluck,  6  C.  B.  Rep.  437 ; 
7  Dowl.  &  L.  S25,  S,  C. 

(0  Littler  v.  Holland,  3  Term  Rep.  590. 


(m)  Thompton  ▼.  Broum^  1  Bf  oore«  SSS. 
(n)  Brewster  ▼.  KUchell,  1  Salk.  198. 
(o)  2  Eq.  Ca.  Abr.  26. 
(p)  Jacques  v.  fFkUby,  1  H.  Black.  6S. 
(q)  Bac  Abr.  tit  Coventmt,  (B  4,  n.) 
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into  the  demised  lands,  and  receive  the  profits ;  it  was  considered  that  Book 
the  same  rent  in  value,  granted  by  the  lessee  for  the  better  securing  sec" 
of  the  rent  reserved,  was  not  discharged,  though  it  appeared  to  be  the 
intention  that  but  one  rent  should  be  paid  (r).  Land  was  demised^ 
the  lessee  covenanting  to  build  a  workhouse  on  it,  and  to  use  the 
premises  for  the  sole  use  of  the  poor  of  a  parish ;  held,  that  the  mere 
performance  of  the  covenant  was  excused  by  the  operation  of  the  Poor 
Law  Amendment  Act  (s).  Land  was  demised  to  the  officers  of  a  parish 
for  erecting  a  poor  house  under  Gilbert's  Act,  with  a  proviso  for  re- 
entry, if  the  parish  and  all  other  parishes  which  might  be  united  should 
of  themselves  discontinue  to  adopt  tlie  provisions  of  the  act;  the  other 
parishes  all  seceded  from  the  union,  after  which  the  Poor  Law  Com- 
missioners incorporated  the  particular  parish  in  a  union,  and  ordered 
the  paupers  to  be  removed  from  the  poor  house,  after  which  the  house 
was  used  for  persons  requiring  out-door  relief  only,  and  the  land  was 
offered  for  letting ;  this  was  held  to  be  no  forfeiture  (t). 


Sect.  6.— Implied  CovcTumts  and  Agreements, 
An  implied  covenant,  or  a  covenant  in  law,  is  that  which  the  law  Implied  Cove- 
intends  and  implies,  though  it  be  not  expressed  by  words  in  the  deed.  Jijiy.  ^  *' 
These  implied  covenants  are  said  to  be  inherent,  that  is,  such  as  pertain 
especially  to  the  land ;  as  that  the  thing  itself  shall  be  quietly  enjoyed, 
—shall  be  kept  in  reparation,  and  shall  not  be  aliened, — or  to  pay  rent, 
—not  to  cut  down  timber  trees, — or  to  do  waste, — to  fence  the  coppices 
when  they  be  new  cut,  and  the  like  {u).  An  implied  covenant  is  in 
aU  cases  controlled  within  the  limits  of  an  express  covenant;  for  ex- 
pressum  facit  cessare  tacitum  (or) :  caution,  therefore,  is  to  be  used  in 
introducing  into  a  lease  express  covenants  in  certain  cases;  as  the 
evil  intended  to  be  guarded  against  may  frequently  be  prevented  or 
recompensed  in  a  more  limited  degree  by  an  express  than  an  implied 
covenant  (y).  A  covenant  in  law  shall  go  to  the  assignee  of  the  term, 
and  he  shall  have  advantage  of  it  {z).  Upon  an  implied  covenant,  an 
action  of  covenant,  it  has  been  said,  will  not  lie  against  an  executor(a); 
but  it  is  otherwise  on  an  express  covenant  (6). 


(r)  Mounson  v.  Redthaw,  1  Saund.  196.  '  give'  or  the  word  '  grant*  may  by  force  of 

(*)  Doe  d.  AngUita  (Marquis)  v.  Rugeley  any  act  of  parliament  imply  a  covenant" 

{0*wchwarde7u\  6  Q,  B.  Rep.  107.  The  repealed  statute  7  &  8  VicL  c.  76,  s.  6, 

(/)  Doe  d.  Lord  Grantley  v.  Butcher,  6  Q.  which  operated  during  the  previous  part  of 

B.  Rep.  115,  n.  the  same  vear,  1845,  enacted  that  the  word 

(«)  Shep.  Touch.  161.  "  mnt"  should  not  have  the  effect  of  cre- 

{x)  Noke'i  case,  ^  Co,  Reip.^i  S.C  nom.  ating  a  covenant  by  implication,   except 

^okes  V.  James,  Cro.  Eliz.  674;  Gainrford  v.  where  by  act  of  parliament  it  had  that  effect. 

GrjffUk,  1  Saund.  58;  Deering  v.  Farrington,  («)  Bac.  Abr.  tit  Covenant,  (E  5);   Vy- 

I  Mod.  113;  I  Lord  Raym.  14,  19.  vyan  v.  Arthur,  1   Bam.  &  Cres.  410;    2 

iy)  By  the  statute  8  &  9  Vict  c.  106,  s.  4,  Dowl.  fir  Ryl.  670 ;    WiUiams  v.  Burrell,  1 

it  is  enacted,  "  that  the  word  *  give'  or  the  C.  B.  Rep.  402. 

word  'grant'  in  a  deed,  executed  after  the  {a)  Shep.  Touch.  178;  Adams  v.  Oibney, 

1st  October,  1845,  shall  not  imply  any  cove-  6  Bing.  666  ;  4  Moore  &  Pay.  491. 

Mnt  in  law,  in  respect  of  any  tenements  or  (6)  Shep.  Touch.  178 ;  Williams  v.  Bur- 

Itenditaments,  except  so  far  as  the  word  rell,  1  C.  B.  Rep.  402. 

H 
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Book  I.  There  is  always  a  covenant  for  the  quiet  enjoyment  of  the  lessee 

^"sect.V^*  implied  under  the  word  "  demise,"  or  other  word  by  which  the  term  is 

I         granted  by  the  lessor,  although  there  is  no  express  covenant  for  qdet 
Implied  Cove-    ^   .  /  n       .,       ,         •   ^      j  .  .1.  _x     r  xL    1 

naiit  for  Quiet    enjoyment,  for  the  law  intends  a  covenant  on  the  part  of  the  lessor, 

Eiyoyment       ^j^^^^  ^^  lessee  shall  quietly  hold  and  enjoy  the  thing  demised  against 
all  persons  having  title  under  the  lessor ;  and  hereupon  an  action  of 
covenant  may  be  brought  against  him  in  the  reversion  (c).    Under  a 
parol  demise  an  agreement  for  quiet  enjoyment,  but  not  for  good 
title,  will  be  implied  by  law(rf).    The  implied  covenant  for  quiet  en- 
joyment comprehends  a  covenant  by  implication  that  the  lease  shall 
be  valid,  and  not  void  or  voidable ;  for  of  such  there  could  of  course 
be  no  enjoyment  at  all :  and  this  principle  is  the  same  as  that  whidi 
respects  any  conveyance ;  for  where  a  man  undertakes  to  convey,  he 
undertakes  to  convey  by  a  good  title  («).     It  seems  that  on  such  an 
implied  covenant,  the  lessee  may  maintain  an  action  against  the  lessor 
for  not  having  sufficient  power  to  demise  for  the  whole  term,  by  means 
of  which  he  was  put  to  the  expense  of  procuring  a  better  title  for  the 
whole  term(/).     If  the  lessor  also  covenant  expressly  that  the  lessee 
shall  enjoy  during  the  term  without  eviction  by  the  lessor,  or  any 
claiming  under  him ;  this  express  covenant  qualifies  the  generality  of 
the  implied  covenant,  and  restrains  it  by  the  mutual  consent  of  both 
parties,  that  it  shall  not  extend  farther  than  the  express  covenant  (j^)- 
Implied  Cove-       As  in  every  contract  there  must  be  a  legal  consideration  to  make  it 
KenL^  ^*^       valid,  so  where  the  relation  of  landlord  and  tenant  subsists,  some  qnid 
pro  quo  must  subsist  also ;  therefore,  unless  the  lease  be  granted  in 
consideration  of  a  fine  or  a  sum  in  gross,  an  implied  contract  is  raised 
on  the  part  of  the  tenant  that  he  shall  pay  an  annual  rent  (A). 
Implied  Cove-       A  covenant  is  implied,  on  the  part  of  the  lessee,  that  he  will  use 
"ate.  ^  *^^'^"     *^^  ^^^^  demised  to  him  in  a  husbandlike  manner,  and  not  unneces- 
sarily exhaust  the  soil  by  neglectful  or  improper  tillage ;  for  the  bare 
relation   of  landlord   and  tenant  is  sufficient  consideration  for  the 
tenant's  promise  to   manage  a  farm  in  a  husbandlike   manner  (i). 
Where  a  lessee  covenanted  to  plough,  sow,  manure,  and  cultivate  the 
demised  premises  (except  the  rabbit-warren  and  sheep-walk)  in  a  due 
course  of  husbandry,  it  was  held  that  it  amounted  to  a  covenant  not  to 
plough  the  sheep-walk  (A). 
Other  implied        There  is  no  implied  covenant  on  a  lease  of  a  house  or  of  land,  that 
it  is  reasonably  fit  for  habitation,  occupation  or  cultivation  (/) :  and 

(e)  Shep.  Touch.  178.  such  coTenants,  see  post,  Book  II.,ChapwV.i 

{d)  Bandy  y.  Cartwright,  8  Exch.  Rep.  Sect.  8. 

913;  Hancock  ▼.  Cqfyn,  8  fiing.  366.  (h)  See  further  as  to  rent.    Book  lU 

(tf)  St.  Albans  {Duke)  v.  Shore,  1  H.  Black.  Chap.  I. 

270 ;  PhilUps  v.  Fielding,  2  H.  Black.  123.  (i)  Powley  v.  Walker,  5  Term  Rep.  873- 

(/)  Frater  v.  Skey,  2  Chit  646.  {k)  St.  Albans  (Duke)  v.  ElUs,  16  East, 

(g)  Bac.  Abr.  tit.  Covenant,  (B) ;   Nokes  352.    See  further  as  to  cultivation.  Book  Ht 

▼.  James,  Cro.  Eliz.  674;  S.  C.  nom.  Noke*s  Chap.  IV.,  Sect  4. 

case,  4  Co.  Rep.  80.    For  further  particulars  (/)  Hart  v.  Windsor,  12  Mees.  &  Welfc 

respecting  the  extent  of  the  obligation  of  68;  Sutton  y.  Temple,  12  Mecs.  &  Wels.  52; 
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there  is  no  implied  covenant  on  a  lease  of  a  house  that  it  will  endure      Book  I.. 
'"       during  the  term  (w).     And  if  the  landlord  is  bound  to  do  repairs  there     "sec" 
is  no  implied  condition  that  if  not  done  the  tenant  may  quit(»).   Where 
a  lessee  covenanted  that  he  would,  at  all  times  and  seasons  of  burning 
lime,  supply  the  lessor  and  his  tenants  with  lime  at  a  stipulated  price, 
for  the  improvement  of  their  lands  and  repair  of  their  houses :  it  was 
held,  that  this  was  an  implied  covenant  also  that  he  would  burn  lime 
at  all  such  seasons ;  and  that  it  was  not  a  good  defence  to  plead  that 
there  was  no  lime  burned  on  the  premises  out  of  which  the  lessor 
could  be  supplied  (o).     So  a  covenant  by  a  lessee  to  pen  and  fold  his 
flock  of  sheep,  which  he  should  keep  upon  the  premises,  upon  such 
parts  where  the  same  had  been  usually  folded,  was  held  to  amount 
^*       by  implication  to  a  covenant  to  keep  a  flock  of  sheep  (/?).     A  land- 
lord having  accepted  the  offer  of  a  tenant,  whose  term  was  expiring, 
io  continue  tenant,  provided  he  could  not  find  any  other  tenant  at  the 
rent  it  appeared  to  him  to  be  worth  by  a  certain  day,  it  was  held  to  be 
an  implied  condition,  that  the  tenant  should  allow  persons  applying 
for  the  farm  to  go  over  it,  and  that,  the  condition  not  having  been  per- 
formed, the  contract  was  at  an  end  (9).     On  a  demise  of  a  brewery, 
and  the  exclusive  privilege  of  supplying  ale,  it  would  seem  that  no 
covenant  can  be  implied  with  respect  to  such  a  privilege  from  the 
word  'Menuse**  (r).     A  demise  was  made  of  a  mansion-house  and 
land,  with  the  sole  licence  of  sporting  over  all  other  lands  of  the  les- 
sor's, and  he  covenanted  that  if  any  of  his  tenants  should  obstruct  the 
lessee  in  the  enjoyment  of  his  licence,  then  the  lessor  would,  on  the 
requisition  of  the  lessee,  give  the  tenant  notice  to  quit,  and  would  enforce 
such  notice ;  it  is  no  breach  of  this  covenant  if  the  lessor  subsequently 
demises  some  of  his  lands  for  a  term  of  years,  without  any  clause  to 
prevent  the  tenant  from  obstructing  the  person  having  the  licence  of 
sporting  to  enjoy  his  licence,  and  without  reserving  a  power  to  give  a 
notice  to  quit  if  he  did  («).     A  lease  of  alum  mines  gave  the  lessee  the 
right  to  obtain  alum  from  certain  coal  wastes.     A  subsequent  lease  of 
the  coal  mines  provided  that  nothing  thereby  granted  should  injure  the 
rights  of  the  parties  who  held  the  alum  mines.*    The  alum  existed  in 
the  coal  wastes.    The  coal  lessees  could  not  thoroughly  work  the  coal 
without  removing  the  pillars  which  supported  the  roof;  but  by  doing 

ovemiliiig  Edwards  ▼-  Etheringtanj  Ry.  &  &  Aid.  487. 

Mood.  268;  7  Dowl.  &Ry1. 117:  Collins  v.  ( p)  Webb  v.  Plummer,  2  Barn.  &  Aid. 

Barrow,  1  Mood.  &  Robu  112;  and  Salisbury  746. 

▼.  MarshaU,  4  Car.  &  Pay.  65.     See  further  (q)  Doe  d.  Hertford  (Marquis)  ▼.  Hunt, 

on  this  subject,  post.  Book  II.,  Chap.  IV.,  1  Mees.  &  Wels.  690;  Tyr.  &  Gr.  1028 ;  2 

Sect.  2,  (a),   and   Book   III.,  Chap.  IV.,  Gale.  102. 

Sect  1,  (b).  (r)  Hinde  v.  Gray,  I  Scott,  N.  R.  128;  1 

(n)  Arden  ▼.  Pulkn,  10  Mees.  &  Wels.  Man.  &  Gr.  195. 

S21.  («)  Newton  ▼.  Wilmoi,  8  Mees.  &  Wels. 

(n)  Surplice  v.  Farnsunrth,  7  Man.  &  Gran.  711.     As  to  an  implied  covenant  to  sink  a 

576 ;  8  Scott,  N.  R.  307.  pit  or  shaft,  see  Jamet  v.  Cochrane,  7  Ezch. 

(o)  Shrewsbury  (Earl)  y.  Gould,  2  Bam.  Rep.  170;  8  id.  556. 
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this,  the  alum  would  be  rendered  impossible  to  be  reached;  it  was 
held,  that  the  coal  pillars  could  not  be  removed  (0- 

A  recital  of  an  agreement  in  the  banning  of  a  deed  will  create  a 
covenant,  upon  which  an  action  of  covenant  will  lie  (u) ;  thus,  where 
on  the  demise  of  a  coal  mine  it  was  recited,  "  that  before  the  sealing 
of  the  indenture,  it  had  been  agreed  that  the  plaintiff  should  have  the 
third  part  dug,  &c."  on  an  action  of  covenant  being  brought  on  this, 
it  was  objected  that  there  was  no  covenant  that  the  plaintiff  was  to 
have  the  third  part:  but  Hale,  C.  J.,  said,  a  mere  recital  that  before 
the  indenture  the  parties  were  agreed,  amounts  to  a  covenant :  so  a 
recital  that  "  it  was  agreed  to  pay  20/."  is  a  covenant;  for  the  inden- 
ture confirms  the  former  agreement  (x).    This  doctrine  of  implying  a 
covenant  from  a  mere  recital  has  been  recognized  in  a  very  strong 
case,  in  which  it  was  held,  that  where  a  lease  of  an  undivided  third 
part  of  mines  contained  merely  a  recital  of  an  agreement  by  the  lessor 
for  pulling  down  an  old  mill  and  building  a  larger  one,  and  there  was 
a  covenant  to  keep  and  leave  the  new  one  in  repair,  but  no  express 
covenant  to  build  it,  there  was  an  implied  covenant  to  do  so  from  the 
tenor  of  the  recital  (y). 


Sect.  7. — Exceptions. 
[What Things        There  is  this  distinction  between  an  exception  and  a  reservation: 
toconstiui^a    ^^  exception  relates  to  some  existing  component  part  of  the  thing 
goodexception.  demised,  which  is  capable  of  being  severed  or  distinguished  from  it: 
a  reservation  is  properly  of  some  right  or  profit  to  arise  from  the 
subject  of  the  demise,  which  had  previously  no  separate  existence  (2;). 
A  right  of  way  reserved  to  the  lessor  by  the  lease,  over  the  lands 
demised,  is  not  strictly  an  exception  or  a  reservation,  being  neither 
parcel  of  the  thing  demised  nor  issuing  out  of  it,  but  is  in  strictneaa 
of  law  an  easement  newly  created  by  way  of  grant  from  the  lessee  (a). 
But  where  a  lease  was  made  of  lands,  except  and  always  reserved  out 
of  the  demise  uuto  the  lessor  all  timber  trees,  &c.,  and  also  except  and 
reserved  all  royalties  whatsoever  to  the  premises  belonging,  or  in  any- 
wise appertaining,  it  was  held  that  this  was  an  exception  or  reser- 
vation, and  was  not  pleadable  as  a  grant  (&).     An  exception  being  the 
act  and  words  of  the  lessor,  shall  be  taken  strictly  against  him  (c). 
In  every  good  exception  these  things  must  always  concur :    1,  the 


(t)  OUugour{Earl)  v.  Hwrlet  Alum  Com- 
pony,  8  Ho.  of  Lords,  25. 

(tt)  Severn  v.  Clark,  2  Leon.  122 ;  Hollis 
y.  Carr,  2  Mod.  87 ;  Saltoun  v.  Houttoun,  1 
Bing.  433 ;  8  Moore,  646. 

(«)  1  Esp.  N.  P.  292;  Barfoot  T.  Frei- 
well,  3  Keb.  465. 

(y)  Sampson  v.  Eatterhy,  9  Bam.  &  Cres. 
505 ;  4  Man.  &  Ryl  422 ;  S,  C.  in  error, 
Dom.  Batterby  ▼.  Skunpwn,  6  Bing.  644;  4 


Moore  &  Pay.  601 ;  1  Cromp.  &  Jer.  105 ; 
and  see  Saltoun  v.  Houttoun,  1  Bing.  4S3;  8 
Moore,  546. 

(z)  4  Jarm.  Prec.  315,  3rd  ed. 

(a)  Durham  and  Sunderland  RaiJway  Com' 
pony  y.  Walker,  2  Q.  B.  Rep.  940 ;  2  Gale 
&  Dav.  326. 

(&)  Pannell  y.  MiU,  8  G.  B.  Rep.  625. 

(c)  Shep.  Touch.  77. 
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exception  must  be  by  apt  words,  as  **  saving  and  excepting/'  &c.  (d) ;      Book  I.  ^  > 

2,  it  must  be  a  part  of  the  thing  demised,  and  not  of  some  other  thing ;      "sect.V   ^^^ 

3,  it  must  be  part  of  the  thing  only,  and  not  all ;  and  not  the  greater 
part,  or  the  substance  of  the  thing  granted ;  4,  it  must  be  of  such  a 
thing  as  is  severable  from  the  premises  demised,  and  not  of  an  inse- 
parable incident;  5,  it  must  be  of  such  a  thing  as  he  who  doth  except 
may  have,  and  which  properly  belongs  to  him ;  thus  it  must  be  of  a 
particular  thing  out  of  a  general,  and  not  of  a  particular  thing  out  of 
a  particular  thing ;  6,  it  must  be  certainly  described  and  set  down : 
therefore,  if  one  demise  a  manor  excepting  one  acre,  without  setting 
forth  which  or  what  acre  it  shall  be,  the  exception  is  void  (e). 

A  clause  in  a  lease  purporting  to  reserve  underwoods  and  under-  Construction^ 
ground  produce,  enures  not  as  a  reservation,  but  as  an  exception  (/).  RSe^ationili 
If  a  man  be  possessed  of  a  new  house  and  an  old  house,  and  make  a 
lease  with  an  exception  of  the  new  house  for  the  use  of  the  lessor 
when  he  pleases  to  reside  there,  and  at  other  times  for  the  use  of  the 
lessee,  the  new  house  is  well  excepted;  and  such  exception  is  not 
avoided  by  the  words  ''  at  all  times  to  be  used  by  the  lessee,  when 
the  lessor  doth  not  dwell  there;''  for  that  sentence  does  not  enure  as 
an  exception  out  of  an  exception  (which  sets  the  matter  at  large),  but  '.^ 

only  as  a  declaration  of  the  lessor's  intention  in  making  the  excep- 
tion ; — ^the  latter  words,  however,  make  the  lessee  tenant  at  will  (^). 
So  if  a  man  lease  his  houses,  excepting  his  new  house,  during  the 
term^  this  exception  is  good :  but  if  he  except  it  during  lifcy  it  is  void ; 
for  the  words  ''  during  life"  qualify  the  exception,  and  show  his  intent 
diat  the  house  shall  not  be  excepted  during  the  whole  term,  and  so  it 
is  void.  A  lease  of  lands  excepted  all  timber,  timber  trees  and  other 
trees,  &c.,  bushes  and  thorns,  other  than  such  bushes  and  thorns  as 
should  be  necessary  for  the  repairs  of  the  fences ;  the  lessee  covenanted 
to  keep  fences  in  repair,  and  the  lessor  covenanted  to  find  and  provide, 
if  growing  on  the  premises,  rough  timber,  stakes  and  bushes ;  it  was 
held  that  the  provision  as  to  bushes  and  thorns  necessary  for  repairs 
was  not  an  exception  out  of  an  exception,  but  that  all  trees,  bushes 
and  thorns,  were  excepted  out  of  the  demise,  whether  part  of  a  fence 
or  not,  or  whether  necessary  for  repairs  or  not  (A).  An  exception  of 
**  all  the  wood"  will  be  an  exception  of  the  soil  whereon  the  wood 
grows  (t).  In  like  manner,  if  all  the  underwood  and  copse  wood  be 
excepted,  the  land  will  also  be  excepted,  unless  it  clearly  appear  that 
it  was  merely  the  intention  of  the  parties  to  except  only  the  wood 

(i)  Co.  Lilt.  47  a.  ception. 

(e)  DorrtU  ▼.  ColUn$,  Cro.  EUz.  0.  \g)  CudUp  v.  Rundall,  8  Salk.  156 ;    4 

(/)  Doe  d.  DwgUu  v.  Lock,  2  Ad.  &  El.  Mod.  11 ;  12  Mod.  15 ;  and  see  Hob.  170 ; 

705;  4  Nev.  &  Man.  807.    A  clause,  how-  Dyer,  264  b. 

erer,  purporting  to  reserve  and  except  to  (h)  Jenney  y.  Brook  (in  error),  6  Q.  B. 

tbe  lessor  the  power  of  hunting,  &c  over  Rep.  823. 

the  demised  premises,  enures  as  a  grant  (1)  ^ve  ▼.  Sams,  Cro.  Eliz.  521 ;   Whittkr 

from  the  lessee  to  the  lessor  of  a  right  or  v.  Peulow,  Cro.  Jac.  487. 

friTilege,  and  not  as  a  reservation  or  ex- 
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/Book  L      itself  (A).    And  so  of  an  exception  of  fruit  trees  {t).     But  vbot  timber 
Tszci.  7.   '  ^c^  ^^^  excepted,  the  soil  in  which  they  grow  will  not  be  ooTered  by 
SC  the  exception  (m).    Under  an  exception  of  "  all  wood  and  andenrood," 

ixe^SA  great  and  small  are  generally  excepted ;  but  not  fruit  trees  ». 
A  parol  demise  of  land,  resenring  to  the  landlord  "  aD  the  hedges, 
trees,  thorn  bushes,  fences,  with  loss  and  top,"  operates  as  a  licence  to 
enter  the  land  for  the  purpose  of  cutting  and  carrying  away  the 
trees  (o).    Where  a  lessee  for  life  made  a  lease  for  years,  excepting 
the  wood,  underwood  and  trees  growing  upon  the  land,  it  was  held  a 
good  exception,  although  he  had  no  interest  in  them  but  as  lessee ; 
because  he  remained  always  tenant,  and  was  chargeable  in  waste- 
wherefore  to  prevent  it,  he  might  make  the  exception  :  but  if  a  lessee 
for  years  assign  over  his  term  with  such  an  exception,  it  is  a  void 
exception (p).     An  exception   of  "all  trees,   woods,  coppice-wood 
grounds,  of  what  kind  or  growth  soever,"  in  a  lease,  does  not  extend 
to  apple-trees  (q) ;  and  an  exception  in  a  lease  of  lands  in  Dorsetshire 
B>  of  "  all  timber-trees  and  other  trees,  but  not  the  annual  fruit  thereof," 

^^'  does  not  include  apple-trees  (r).     A  reservation  in  a  lease  of  all  timber 

^  and  timber-trees  standing,  growing  or  being  on  the  land,  or  at  any 

p/  time  thereafter  to  stand  or  grow  thereon,  with  full  liberty  of  ingress, 

If  &c.,  does  not  apply  to  trees  afterwards  planted  by  the  tenant,  an  act 

I  of  parliament  («)  having  passed  previous  to  the  lease,  that  all  trees 

':d  planted  by  tenants  should  belong  to  them,  unless  planted  in  pursuance 

of  any  covenant  contained  in  any  lease  (0-     By  a  lease  of  a  tenement 
[  5  described  as  containing  nineteen  acres,  "  except  all  timber-trees,  wood, 

►  underwood,  &c.,"  six  acres  of  the  soil,  which  were  then  covered  with 

Game.  growing  wood,  are  not  excepted  («).     Any  one  may  lease  or  convey 

his  land,  and  reserve  to  himself  the  right  of  entering  to  kill  game,  with- 
out being  subject  to  be  sued  as  a  trespasser :  but  an  exception  in  a 
deed,  made  in  1653,  of  the  free  liberty  of  hunting  and  hawking,  will 
not  extend  to  shooting  feathered  game  with  a  gun,  because  guns,  not 
being  in  common  use,  could  not  be  in  the  contemplation  of  the 
parties  (v). 

A  demise  of  lands,  excepting  and  reserving  all  royalties,  with  a 
clause  for  the  lessor  to  be  allowed  to  prosecute  actions  against  persons 
trespassing  for  the  purpose  of  hunting,  &c.,  does  not  amount  to  a  grant 
by  the  lessee  of  a  liberty  for  the  lessor  to  enter  for  the  purpose  of 

(k)  fFhistlerv,Paslow,CTo.J&cAS7;  Pin-  (r)  Bullen  v.  Denning,  5  Bam.  &  Ores. 

comb  V.  Thomas,  Cro.  Jac.  524.  842 ;  8  Dowl.  &  Ryl.  667. 

(/)  Smith  V.  Bole,  Cro.  Jac.  458.  (»)  Stat  23  &  24  Geo.  III.  c  S9,  Irish. 

(m)   fVhistler  v.  Pasloiv,  ibid.  487.  (t)  Oalway  v.  Baker  (in  error),  7  Clark  & 

(n\  London  v.  Southwell,  Hob.  304.  Fin.  379;  1  West,  Ap.  Cas.  467. 

(o)  Heuntt  v.  Uham,  7  Exch.  Rep.  77;  (w)  Leigh  v.  Heald,  1  Bam.&  Adol.  622; 

Liford't  case,  11  Rep.  61  b.  see  further  as  to  timber,  Book   II.,  Chap. 

(p)  Bacon  v.  Gyrling,  Cro.  Jac.  296.  IV.,  Sect.  6. 

(q)  Londonv.  Southwell,  Hob.  30^;  Wynd-  (»)  Moore  v.  Plymouth  (JSffW),   7  Taant. 

ham  V.  fVay,  4  Taunt  816.  614;  1  Moore,  346;  Sbep.  Touch.  80. 
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pursuing,  killing  and  taking  biixls  of  warren  (x).    A  demise  was  made      Book  I. 
of  a  mansion  house  and  land,  with  the  sole  licence  of  sporting  over  all       sect.  7.     * 


other  lands  of  the  lessor's,  subject  to  the  liberty  for  each  tenant  on  his 
farm  to  kill  rabbits  thereon ;  this  exception  extends  not  only  to  farms 
existing  at  the  time  of  the  demise,  but  also  to  other  lands,  as  plan- 
tations, subsequently  let  as  farms  (y).  Where  a  lease  was  made  Other  Things, 
subject  to  a  right  of  way  on  foot  and  for  horses,  oxen,  cattle  and  sheep, 
no  right  of  way  to  lead  manure  is  reserved  {z).  A  plea  to  an  action  of 
trespass,  stating  that  the  plaintiff  was  tenant  to  the  defendant  of  the 
dose,  subject  to  a  reservation  to  him  of  all  pits  in  the  close,  with 
ingress,  &c.,  to  cut  and  carry  away  peat  and  turf,  is  bad  on  demurrer, 
for  alleging  a  reservation  of  what  is  properly  a  subject  of  exception  (a). 
Notwithstanding  an  exception  in  a  lease  of  certain  closes  or  rooms, 
which  the  lessee  is  not  to  use,  he  may  pass  and  repass  through  them  if 
they  are  so  situated  that  he  cannot  otherwise  have  the  complete  enjoy- 
ment of  the  lands  or  premises  demised  to  him  (&).  Where  there  was  a 
lease  of  certain  lands,  together  with  all  houses,  water-courses,  &c., 
excepting  "  a  water-course  flowing  or  descending  from"  a  certain  spot, 
through  a  meadow,  it  was  held  in  the  particular  case  to  be  an  exception  of 
the  water  itself,  not  of  the  channel  through  which  it  flowed  ( c).  Where 
there  was  a  demise  of  a  mill  and  a  stream  of  water,  except  so  much  of 
the  water  as  should  be  suflicient  for  the  supply  of  persons  whom  the 
lessor  had  already  contracted  with  or  thereafter  should  contract  to 
supply,  provided  that  such  a  quantity  should  be  left  as  should  be  suffi- 
cient to  supply  the  mill  for  twelve  hours  a  day ;  it  was  held,  that  this 
was  not  an  absolute  undertaking  to  supply  water  to  work  the  mill 
twelve  hours  a  day,  but  that  it  was  a  demise  of  the  mill  as  the  water 
was  flowing  at  the  time  of  the  demise  (d). 


Sect.  8. — Provisoes  and  Conditions, 
The  terms  ''  proviso"  and  ''  condition"  are  synonymous,  and  signify  DeMription 
some  quality  annexed  to  a  real  estate,  by  virtue  of  which  it  may  be  ^^^^^^  ^^ 
defeated,  enlarged  or  created  upon  an  uncertain  event.     Such  qualities 
annexed  to  personal  contracts  and  agreements  are  generally  called 
conditions  («).     A  proviso  or  condition  differs  from  a  covenant  in  this, 
that  the  former  is  in  the  words  of  and  binding  upon  both  parties, 
whereas  the  latter  is  in  the  words  of  the  grantor  only.     It  is  a  rule  in 
provisoes,  that  where  a  proviso  is,  that  the  lessee  shall  perform  or  not 
perform  a  thing,  and  no  penalty  is  annexed  to  it,  that  is  a  condition, 

(2)  PamuU  V.  mu,  3  C.  B.  Rep.  625.  (6)  11  Co.  Rep.  52  a. 

(f )  Newton  ▼.  Wilmot,  8-  Mees.  &  Wels.  (c)  Doe  d.  Egremont  (Earl)  v.  Willianu, 

711;   see  further  u   to  game,  Book  II.,  11  Q.  B.  Rep.  688. 

Chap.  VI  I.,  Sect  9.  (d)  Blatcfiford  v.   Plymouth  (Mayor),    3 

(<)  Brunlon  v.  HaU,  1  Q,  B.  Rep.  792;  Bing.  N.  C.  691 ;  4  Scott,  429;  8  Hodges, 

1  Gale  &  Dav.  207.  86. 

(a)  Fancy  ▼.  Scott,  2  Mao.  &  RyL  335.  (e)  Bac.  Abr.  tit  Condition, 
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otherwise  it  would  be  void ;  but  if  a  penalty  is  annexed,  it  is  a  cove- 
nant (/).  A  condition  may  be  annexed  to  an  estate  of  inheritance, 
freehold  or  for  years ;  or  to  a  grant  of  tithes  by  the  clergy  (g). 

Conditions  are  either  precedent  or  subsequent.  Where  a  conditioD 
must  be  performed  before  the  estate  can  commence,  it  is  called  a 
condition  precedent;"  but  where  the  effect  of  the  condition  is  either  to 
enlarge  or  defeat  an  estate  already  created,  it  is  then  called  "a  condi- 
tion subsequent"  (A). 

Conditions  as  well  as  covenants  are  to  be  construed  according  to 
the  real  intentions  of  the  parties  :  but  a  condition  shall  not  be  construed 
to  extend  to  things  of  common  right ;  as  if  the  condition  be,  that  one 
shall  enjoy  such  land  immediately  upon  the  grantor's  death— here,  if 
the  executor  take  the  emblements,  the  condition  does  not  extend  to 
them  (i). 

A  condition  may  be  contained  in  the  same  deed  or  indorsed  upon 
the  deed ;  or  may  be  contained  in  another  deed  executed  the  same 
day  {k) ;  thus  a  condition  indorsed  upon  the  back  of  a  lease  before  the 
sealing  and  delivery  was  held  of  equal  force  with  a  condition  within 
the  deed  (Z) :  but  where  a  man  leased  for  years,  rendering  rent,  and  the 
lessee  covenanted  to  repair,  &c.,  and  afterwards  the  lessor  devised  to 
the  lessee  for  more  years,  yielding  the  like  rent,  and  under  such  cove- 
nants as  were  in  the  first  lease,  it  was  considered  no  condition;  for 
though  after  the  first  lease  was  ended,  the  lessee  would  not  be  bound 
by  the  covenants,  yet  the  will  expressing  that  the  lessee  should  have 
the  lands,  observing  the  first  covenants,  it  could  not  be  taken  to  be  a 
condition  by  any  intent  to  be  collected  out  of  the  will  (m). 

Conditions  are  most  properly  created  by  using  the  word  '*  condi- 
tion," or  the  words  "  on  condition ;"  but  the  word  commonly  and  as 
effectually  made  use  of,  is,  that  of  "  provided"  (n).     If  a  proviso  or 
condition  have  dependence  upon  another  clause  of  the  deed,  or  if  the 
words  of  the  lessee  be  to  compel  the  lessor  to  do  something,  then  it 
is  not  a  condition,  but  a  covenant  only ;  as  if  there  be  in  the  deed  a 
covenant  that  the  lessee  should  scour  the  ditches,  and  then  these  words 
follow,  "  provided  that  the  lessor  shall  carry  away  the  earth."     If  the 
words  run  thus :  "  provided  always,  and  the  lessee,  &c.,  doth  covenant, 
&c.,  that  neither  he  nor  his  heirs  shall  do  such  an  act ;"  this  is  both  a 
condition  and  a  covenant  (o) :  so  if  the  words  are  "  provided  always, 
and  it  is  covenanted  and  agreed  between  the  parties,  that  the  lessee 
shall  not  alien,"  this  is  both  a  condition  and  a  covenant ;  for  it  is  a 
condition  by  force  of  the  proviso,  and  a  covenant  by  force  of  the  other 


(/)  Simptm  V.  Titterell,  Cro.  Eliz.  242. 

ig)  Com.  Dig.  tit.  Condition^  (A  7). 

{h)  Cruise's  Dig.  Xll.  tiL  I.  s.  6;  1  Inst 
16  a,  237  a,  u.  1. 

(t)  Com.  Dig.  tit  Condition,  (E).  As  to 
provisoes  for  rt-entry,  see  post,  Chap.  VII., 


Sect  5,  (b). 

(*)  Cora.  Dig.  tit  Condition^  (A  9>. 
(/)  Grijgiin  v.  Stanhope,  Cro.  Jac.  4S6. 
(m)  Bac  Abr.  tit.  Condition^  (G). 
(n)  Shep.  Touch.  122 ;  Co.  Litt.  14^ 
(0  Shep.  Touch.  122. 


PROVISOES  AND  CONDITIONS.  105 

words  (p).    Where  in  an  agreement  to  demise  land  for  a  term  of  years      Book  I. 

at  a  certain  annual  rent,  in  which  there  was  no  clause  of  re-entry,  there       sect.  8. 

was  a  stipulation  "  that  in  case  the  said  lessor  should  want  any  part  of 

the  said  land  to  build  or  otherwise,  or  cause  to  be  bcrilt,  then  the  lessee 

shall  give  up  that  part  of  the  said  land  as  should  be  requested  by  the 

lessor,  by  his  making  an  abatement  in  proportion  to  the  rent  charged ; 

and  also  to  pay  for  so  much  of  the  fence  at  a  fair  valuation,  as  he 

should  have  occasion  from  time  to  time  to  take  away,  by  his  giving  or 

leaving  six  months'  notice  of  what  he  intended  to  do :"  it  was  held  that 

this  was  merely  a  covenant,  and  not  a  condition  (q).     But  where  a 

proviso  in  a  lease  was,  that  in  case  the  lessor  at  any  time  shall  be 

desirous  of  having  any  part  of  the  land  delivered  up  to  him  and  shall 

sign  three  months'  notice,  the  lessee  covenants  to  give  it  up,  and  that 

the  lessor  shall  and  may  take  peaceable  and  quiet  possession,  paying 

a  fair  compensation,  and  the  rent  being  reduced  at  a  certain  rate  per 

acre,  it  was  held  not  to  be  a  covenant  merely  (r).     By  an  agreement, 

in  consideration  of  the  rent  and  conditions  thereinafter  mentioned.  A, 

was  to  have,  hold  and  occupy,  as  on  lease,  certain  premises  therein 

specified,  at  a  certain  rent  per  acre;  and  it  was  stipulated  that  no 

buildings  should  be  included  or  leased  by  virtue  of  the  agreement;  and 

it  was  further  agreed  and  stipitlated,  that  A,  should  take,  at  the  rent 

aforesaid,  certain  other  parcels,  as  the  same  might  fall  in ;  and  lastly, 

it  was  stipulated  and  conditioned,  that  A-  should  not  assign,  transfer 

or  under  Jet  any  of  the  said  lands  and  premises,  otherwise  than  to  his 

wife,  child  or  children :  it  was  held,  that  by  the  last  clause  a  condition 

was  created,  for  the  breach  of  which  the  lessor  might  maintain  an 

ejectment  (*). 

Estates  made  by  deed  to  infants  and  married  women  upon  condition  Between  what 
shall  bind  them,  because  the  charge  is  on  the  land  {t).  The  heir,  i,^.  ** 
though  not  named,  may  take  advantage  of  a  condition  annexed  to  a 
real  estate  :  and  where  the  condition  of  an  obligation  was  to  make  a 
lease  or  pay  100/.,  the  obligee  dying,  though  the  election  was  taken 
away,  it  was  held,  that  the  executor  should  have  the  lOOZ.,  agreeably 
to  the  rule  in  cases  of  heirs  (le). 

As  tx>  what  shall  be  a  suspension  of  a  condition, — if  a  lessee  for  years  Where  sub- 
had  execution  by  elegit  of  a  moiety  of  the  rent  and  reversion  against  P*"**®"' 
the  lessor,  where  the  lease  was  upon  condition,  this  was  held  a  suspen- 
sion of  all  the  condition  during  the  time  of  the  extent ;  and  that  though 
but  a  moiety  of  the  rent  was  extended,  yet  the  entire  condition  was 
suspended ;  and  so  it  was  held  if  a  stranger  had  execution  by  elegit  (:r). 

(p)  Co.  Litt.  103  b.  (#)  Doe  d.  Henniker  v.  Watt,  8  Barn.  & 

{q)  Doe  d.  WiUoa  y.  PhiUipt,  2  Bing.  13 ;  Cres.  308 ;  I  Man.  &  Ryl.  694. 

and  lee  /)0e  d.  Gardner  v.  Ketmard,  12  Q.  B.  (t)  2  Danv.  30. 

^ep.  244 ;  9  Moore,  46 ;  and  see  Doe  d.  (u)  Hodgson  y.  Rawson,  1  Ves.  sen.  47 ; 

^iUon  y.  Jbel,  2  Maule  &  Selw.  541.  Jnotu,  1  Salk.  170. 

(r)  Doe  d.  Gardner  v.  Kennard,  12  Jurist,  («)  Bac.  Abr.  tit  Condition,  (O  8). 
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.    Book  I. 
Chapter  IV. 
>"  Sect.  9. 

ij  v*^ere  In- 

oents  of 
fariation  are 
Dade  before 
Kecution. 


I^Where  made 
pafter  Execu- 
^tion. 

1^  Indorsement  of 
r',^  Schedule. 


Sect.  9. — Indorsements,  Schedules,  ^c. 

Memorandums  indorsed  upon  leases,  if  made  previously  to  the 
execution  of  the  lease,  are  considered  in  construction  and  effect  as 
part  of  the  instrument,  although  they  add  to  or  change  the  provisions 
of  the  deed  :  thus  where  by  a  lease  lands  were  demised  for  twenty-one 
years,  determinable  by  the  lessee  at  the  end  of  seven  or  fourteen  years, 
on  giving  twelve  months'  notice,  and  a  memorandum  was  indorsed  on 
the  lease  before  its  execution,  by  which  it  was  agreed  that  the  lessor 
should  have  the  same  option  of  determining  the  lease  as  the  lessee  had 
upon  a  like  notice ;  it  was  held  to  form  an  integral  part  of  the  lease  (y). 
An  indorsement  upon  a  deed  shall  be  taken  to  be  made  before  the 
execution  of  the  deed  and  to  be  parcel  of  it  (z).  It  was  held  by  Lord 
EUenbortmgh  to  be  no  objection  that  such  an  alteration  was  executed 
after  the  deed  upon  which  it  was  indorsed  was  signed,  if  it  was  before 
it  was  sealed  and  delivered  (a). 

A  memorandum  indorsed  upon  an  instrument  subsequently  to  its 
execution,  although  it  refers  thereto,  is  to  all  intents  a  new  instrument, 
and  must  be  executed  and  stamped  accordingly. 

Where  houses  are  leased  together  with  goods,  it  is  usual  to  make  a 
schedule  thereof,  and  indorse  it  on  the  lease,  and  also  indorse  a  cove- 
nant from  the  lessee  to  re-deliver  them  at  the  end  of  the  term ;  for 
without  such  a  covenant,  the  lessor  can  have  no  other  remedy  but  an 
action  of  trover  or  detinue  for  them  after  the  lease  has  determined. 


Amount  of 
stamp  duty  to 
be  affixed  to 
leases. 


Sect.  10. — Stamping. 
The  13  &  14  Vict.  c.  97,  aft;er  reciting  that  certain  stamp  duties  were 
granted  by  65  Geo.  III.  c.  184,  and  other  acts  of  parliament,  enacts, 
that  the  stamp  duties  payable  under  those  acts,  &c.  in  respect  of  the 
several  instruments,  matters  or  things  mentioned  in  the  schedule  to 
tliis  act  shall  cease  and  be  repealed,  and  that  in  lieu  thereof  there 
shall  be  imposed  certain  duties  specified  in  the  schedule  to  the  act; 


VIZ.: 


The  same  duty 
as  for  a  convey* 
ance  on  the  sale 
of  lands  for  a 
sum  of  money 
of  the  same 
1      rti^»     TV  I  anK>unt(c),iiex< 

any  yearly  rent  under  20/.  (p) J  page. 


Lease  or  tack  of  any  lands,  tenements,  hereditaments 
or  heritable  subjects  granted  in  consideration  of  a 
sum  of  money  by  way  of  fine,  premium  or  grassum 
paid  for  the  same,  without  any  yearly  rent,  or  with 


i 


(y)  Goodnght  d.  NichoUt  v.  Mark,  4  Mau. 
&  Selw.  30. 

(s)  BreiMterY,KidgeU,Caith*^9;  Flint 
V.  Brandon,  1  New  Rep.  73. 

(a)  Lybum  v.  FP'arrington,  1  Stark.  162. 

(b)  The  55  Geo.  III.  c  184,  Sched.  Part  I., 


tit  Leases,  imposed  on  leases  the  following 

stamps:  — 

Leases  or  tacks  of  any  lands,  he- 
reditaments or  heritable  sub- 
jects, at  a  yearly  rent,  without 
any  sum  of  money  by  way  of 
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For  the  duty  thereon  see  Conveyance  (c). 
(Save  and  except  leases  and  tacks  for  a  life  or  lives  not 
exceeding  three,  or  for  a  term  of  years  determinable 


Book  I. 
Chapter  iV. 
Sect.  10.      "^ 


fine,  premium  or  grftssum  paid 

for  the  same.* 
Where  the  yearlv  rent  shall  not 

amouDt  to  20/.^ 1 

Where  it  unounta 

to  20/.  and  not  to  1002. 1 

to  1001  and  not  to  2002.    ..••     2 


0    0 


The  same 
duty  as  for 
the  convey- 
ance on  the 
^  sale  of  lands 
for  a  sum  of 
money  of 
the  same 
amount. 


to  200t  and  not  to  4001 8 

to  4002.  and  not  to  6002.  ....  4 
to  600L  and  not  to  800/.  ....  5 
to  800iL  and  not  to  lOOOi. ....     6 

to  10001  or  upwards 10 

Leases  or  tacks  of  any  lands, ' 
hereditaments  or  heritable 
sal^ects,  granted  in  consi- 
deration of  a  sum  of  money 
by  way  of  fine,  premium  or 
grassam  paid  for  the  same 
without  any  yearly  rent,  or 
with  any  yearly  rent  under 
2(M.« 

(c)  Conveyance,  whether  grant,  disposi- 
tion, lease,  assignment,  transfer,  release, 
renunciation,  or  of  any  other  kind  or  de- 
tcription  whatsoever,  upon  the  sale  of  any 
lands,  tenements,  rents,  annuities  or  other 
property,  real  or  personal,  heritable  or 
moveable,  or  of  any  right,  title,  interest  or 
daim,  in,  to,  out  of  or  upon  any  lands,  tone- 
BieDta,  rents,  annuities  or  other  property ; 
that  is  to  say,  for  and  in  respect  of  the  prin- 
dnal  or  only  deed,  instrument  or  writing 
whereby  the  lands  or  other  things  sold  shaU 
be  granted,  leased,  assigned,  transferred, 
reloised,  renounced  or  otnerwise  conveyed 
to  or  vested  in  the  purchaser  or  purchasers, 
or  any  other  person  or  persons  by  his,  her 
or  their  direction : 

£    i.    d. 
Where  the  purchase  or  considera- 
tion money  therein  or  thereupon 
expressed  shall  not  exceed  251    0    2    6 


And  where  the  same  shall  exceed 

251.  and  not  exceed  50/L 0    5    0 

60L  and  not  exceed  161 0    7    0 

75/.  and  not  exceed  1002.  ....  0  10  0 
1001  and  not  exceed  1251  ....  0  12  6 
1261  and  not  exceed  1501 ....  0  15  0 
1501  and  not  exceed  1751  ....  0  17    6 

1751  and  not  exceed  200/ 1    0    0 

2001  and  not  exceed  2251  ....  1  2  6 
2251  and  not  exceed  2501  ....  1  5  0 
2501  and  not  exceed  2751  ....  1  7  6 
2751  and  not  exceed  3001  ....  1  10  0 
8001  and  not  exceed  8501  ....  I  15  0 
8501  and  not  exceed  4001  ....  2    0    0 

4001  and  not  exceed  450/ 2    5     0 

4501  and  not  exceed  5001  ....  2  10    0 
5001  and  not  exceed  5501  ....  2  15    0 
5501  and  not  exceed  6001  ....  8    0    0 
And  where  the  purchase  or  consi- 
deration   money  shall   exceed 
6001,  then  for  every  1001  and 
also  for  any  fractional  part  of 

1001 0  10    0 

And  it  is  hereby  directed,  that  the  pur- 
chase money  or  consideration  shall  be  truly 
expressed  and  set  forth  in  words  at  length 
in  or  upon  every  such  principal  or  only 
deed  or  instrument  of  conveyance;  and 
where  such  consideration  shall  consist  either 
wholly  or  in  part  of  any  stock  or  security, 
the  value  thereof  respectively,  to  be  ascer- 
tained as  hereinafter  mentioned,  shall  also 
be  truly  expressed  and  set  forth  in  manner 
aforesaid  in  or  upon  every  such  deed  or 
instrument;  and  such  value  shall  be  deemed 
and  taken  to  be  the  purchase  or  considera- 
tion money,  or  part  of  the  purchase  or  con- 
sideration money,  as  the  case  may  be,  in 
respect  whereof  the  ad  valorem  duty  shall 
be  charged  as  aforesaid. 

And  where  the  consideration  or  any  part 
of  the  consideration  shall  be  any  stock  in 


*  It  was  held  on  one  of  the  old  Stamp 
Acta,  23  Geo.  HI.  c.  58,  that  a  lease  must 
be  stuapcd  as  a  lease  by  deed,  though  it  be 
Bot  by  deed;  for  though  not  by  deed,  it  fell 
vithin  the  words  of  the  act  which  required 
a  ftuop  to  leases,  enumerated  among  other 
specialties.  And  that  the  words  of  that  act 
which  impose  a  stamp  duty  on  **  inden- 
tures, leases  and  other  deeds,'*  applied  to 
every  instrument  which  operated  as  a  lease, 
whether  it  was  by  deed  or  not;  for  the 
imposition  of  a  duty  is  a  mere  matter  of 
pontite  institution;  and  as  a  lease,  by 
whatever  means  constituted,  falls  within 
the  words,  there  is  nothing  in  the  nature  of 
the  thing  to  take  it  out  of  them ;  Qoodtiih 
d.  Eitvkke  V.  Way,  1  Term.  Rep.  785  ; 
Hvfer  V.  Birkbeclc,  8  Bun*.  1563 ;  1  W. 
BlacL  482. 

^  A  lease  at  an  annual  rent  of  81,  with 
K  covenant  that  the  lessee  would  expend 


at  least  1501  in  building  a  house,  is  suf- 
ficiently stamped  with  a  11  stamp;  NicholU 
V.  Cross,  14  Mees.  &  Wels.  42.  A  lease 
reserving  501  yearly  rent,  with  a  stipulation 
that  the  lessor  should  insure  and  the  pre- 
miums should  be  added  to'  and  paid  as  rent 
by  the  lessee,  was  held  to  be  well  stamped 
with  a  11  lOf.  stamp,  it  not  being  shown 
that  the  premiums  and  rent  exceed^  1001 ; 
Wilstm  V.  SmUh,  12  Mees.  &  W.  401 ;  1 
Dow.  &  Low.  638. 

^  An  agreement  for  the  purchase  of  the 
herbage  of  a  close  for  five  months  for  451, 
101  to  be  paid  down,  and  a  promissory 
note  given  for  the  residue,  payable  within 
the  five  months,  and,  on  failure  of  doing  so, 
the  vendor  to  be  at  liberty  to  relet  the  pre- 
mises, is  sufficiently  stamped  with  a  11 
stamp,  under  55  Geo.  III.  c.  184;  CaitU  v. 
Gamble,  5  Bing.  N.  C.  46;  6  Scott,  788. 
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with  a  life  or  Hvefl  not  exceeding  three,  by  whomso- 
ever granted,  and  leases  for  a  term  absolute,  not  ex- 
ceeding twenty-one  years,  granted  by  ecclesiastical 
corporations,  aggregate  or  sole,  where  the  duties  on 
such  leases  and  tacks  respectiyely  would,  under  the 
provisions  of  this  act,  amount  to  1/.  15^.  or  upwards.) 
Lease  or  tack  of  any  lands,  tenements,  hereditaments  or 
heritable  subjects  at  a  yearly  rent,  without  any  sum  of 
money  by  way  of  fine,  premium  or  grassum  paid  for  the 
same  (d) ; 
Where  the  yearly  rent  shall  not  exceed  5i.    .     .    .    .  £0 
And  where  the  same  shall  exceed  5/.  and  not  exceed  10/.    0 
And  where  the  same  shall  exceed  10/.  and  not  exceed 

15/. 0   16 

And  where  the  same  shall  exceed  15/.  and  not  exceed 

20/. 0   2  0 ' 

And  where  the  same  shall  exceed  20Z.  and  not  exceed 

25/ 0   2  6 

And  where  the  same  shall  exceed  25/.  and  not  exceed 

50Z. 0   5  0 

And  where  the  same  shall  exceed  50/.  and  not  exceed 

75/ 0   7   6^ 

And  where  the  same  shall  exceed  75/.  and  not  exceed 

100/ 0  10  0  I 

And  where  the  same  shall  exceed  100/.,  then  for  every 

50/.  and  also  for  any  fractional  part  of  50/.     ...    0    5   0 

Lease  or  tack  of  any  lands,  tenements,  heredita-  "v  Both  the  ad  ▼alorem 

ments  or  heritable  subjects  granted  in  considera-  I  f^^-^  ^SnridcraiiM 

tion  of  a  sum  of  money  by  way  of  fine,  premium  >  of  a  fine  only,  andfcc 

or  grassum,  and  also  of  a  yearly  rent  amounting     ^^^^^  a°rent"orip 

to  20/.  or  upwards J  the  same  amooot 

(Save  and  except  the  leases  and  tacks  hereinbefore  ex- 
cepted.) 
Lease  or  tack  of  any  mine  or  minerals  or  other  property  of 
a  like  nature,  either  with  or  without  any  other  lands,  tene- 
ments, hereditaments  or  heritable  subjects,  where  any 


any  of  the  public  funds,  or  any  government 
debenture  or  stock  of  the  Bank  of  England 
or  Bank  of  Ireland,  or  any  debenture  or 
stock  of  any  corporation,  company,  society 
or  persons  or  person,  payable  only  at  the 
will  of  the  debtor,  the  said  duty  shall  be 
calculated  (taking  the  same  respectively, 
whether  constituting  the  whole  or  a  part 
only  of  such  consideration)  according  to  the 
average  selling  price  thereof  respectively 
on  the  day  or  on  either  of  the  ten  days  pre- 
ceding the  day  of  the  date  of  the  deed  or 
instrument  of  conveyance,  or  if  no  sale  shall 


have  taken  place  within  such  ten  daya,  Aeo 
according  to  the  average  selling  price 
thereof  on  the  day  of  the  last  preceding 
sale ;  and  if  such  consideration  or  part  d 
such  consideration  shall  be  a  mortgage, 
judgment  or  bond,  or  a  debenture,  um 
amount  whereof  shall  be  recoverable  by  the 
holder,  or  any  other  security  whatsoever, 
whether  payable  in  money  or  otherwise 
then  such  ciuculation  shall  be  made  accord- 
ing to  the  sum  due  thereon  for  both  prind' 
pal  and  interest 
(d)  See  ante,  note  (6),  p.  lOtf. 
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portion  of  the  produce  of  such  mines  or  minerals  shall  be  Book  I. 

reserved  to  be  paid  in  money  or  kind ;  Sect.  id.  '^* 

If  it  shall  be  stipulated  that  the  value  of  such  portion  ' 

of  the  produce  shall  amount  at  least  to  a  given  sum 

per  annum^  or  if  such  value  shall  be  limited  not  to 

exceed  a  given  sum  per  annum,  to  be  specified  in 

such  lease  or  tack,  then  the  said  ad  valorem  duty 

on  leases  shall  be  charged  in  respect  of  the  highest 

of  such  sums  so  given  or  limited  for  any  year  during 

the  term  of  such  lease  or  tack. 
And  where  any  yearly  sum  shall  be  reserved  in  addition 

to  or  together  with  such  produce,  relative  to  the 

yearly  amount  or  value  of  which  produce  there  shall 

be  no  such  stipulation  or  limitation  as  aforesaid,  the 

said  ad  valorem  duty  shall  be  charged  in  respect  of 

such  yearly  sum. 
And  where  both  a  certain  yearly  sum  and  also  such 

produce  relative  to  the  yearly  amount  or  value  of 

which  there  shall  be  such  stipulation  or  limitation  as 

aforesaid  shall  be  reserved,  the  said  ad  valorem  duty 

shall  be  charged  on  the  aggregate  of  such  yearly 

sum,  and  also  the  highest  yearly  amount  or  value  of 

such  produce. 

General  Regulations  as  to  Leases  and  Tacks. 
Where,  in  any  of  the  aforesaid  several  cases  of  lease 
or  tack,  any  fine,  premium  or  grassum,  or  any  rent, 
payable  under  any  lease  or  tack,  shall  consist  wholly 
or  in  part  of  com,  grain  or  victual,  the  value  of  such 
com,  grain  or  victual  shall  be  ascertained  or  esti- 
mated at  and  after  any  premanent  rate  of  conversion 
which  the  lessee  may  be  specially  charged  with,  or 
have  it  in  his  option  to  pay;  and  if  no  such  perma- 
nent rate  of  conversion  shall  have  been  stipulated, 
then  in  England  and  Ireland  respectively  at  and 
after  the  prices,  upon  an  average  of  twelve  calendar 
months  preceding  the  first  day  of  January  next  be- 
fore the  date  of  such  lease  or  tack,  of  the  average 
prices  of  British  com  published  in  the  London  Ga- 
zette in  the  manner  directed  by  any  act  in  force  for 
the  commutation  of  tithes  in  England  and  Wales ; 
and  in  Scotland  at  and  after  the  fiars  prices  of  the 
county  in  which  the  lands  or  any  part  thereof  lie, 
upon  an  average  of  seven  years  preceding  the  date 
of  such  lease  or  tack ;  and  such  respective  values 
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Book  I.  shall  be  deemed  and  taken  to  be  the  fine,  premium 

"se"?  w.  '  or  grassum,  or  yearly  rent  or  part  thereof  respec- 

tively,  as  the  case  may  be,  in  respect  whereof  the  ad 
^^^  valorem  duty  shall  be  charged  as  aforesaid. 

And  where  separate  and  distinct  fines,  premiums  or 
grassums  shall  be  paid  to  several  lessors,  being  joint 
tenants,  tenants  in  common,  or  coparceners,  in  Eng- 
land or  Ireland,  or  proprietors  pro  indiviso  in  Scot- 
land, who  shall  by  one  and  the  same  deed  or  instru- 
ment jointly  or  severally  demise  or  lease  the  lands, 
tenements,  hereditaments  or  heritable  subjects  of 
which  they  are  such  joint  tenants,  tenants  in  com-  ! 

mon,  or  coparceners,  in  England  or  Ireland,  or  pro- 
prietors pro  indiviso  in  Scotland,  or  where  separate  | 
and  distinct  rents  shall  be  by  one  and  the  same  deed 
or  instrument  reserved  or  made  payable,  or  agreed 
to  be  reserved  or  made  payable,  to  the  lessor  or 
^                                     to  several  lessors,  being  such  joint  tenants,  tenants 
^;                                      in  common,  or  coparceners,  in  England  or  Ireland,  | 
j^                                      or  proprietors  pro  indiviso  in  Scotland,  the  ad  va- 
se,                                      lorem  duties  shall  be  charged   in  respect  of  the 
'^^^                                     aggregate  amount  of  such  fines,  premiums  or  gras- 
hk-                                      sums,  and  of  such  rents  respectively. 
5^                                  And  where  any  person,  having  contracted  for,  but  not 
having  obtained,  a  lease  of  any  lands  or  other  pro- 
perty, shall  contract  to  sell  such  lands  or  other  pro- 
perty, or  any  part  thereof,  or  his  right  or  interest 
therein  or  thereto,  to  any  other  person,  and  a  lease 
shall  accordingly  be  granted  to  such  other  person, 
the  purchase  money  or  consideration  which  shall  be 
paid  or  given  or  agreed  to  be  paid  or  given  to  the 
person  immediately  selling  to  such  lessee  shall  be  set 
forth  in  such  lease,  and  such  lease  shall  be  charged 
as  well  with  the  said  ad  valorem  duty  on  such  pur- 
chase money  or  consideration  as  with  the  duty  on 
the  purchase  money  or  consideration  or  rent  paid  or 
reserved  to  the  lessor. 
Lease  or  tack,  of  any  kind,  not  otherwise  charged     ...     1  15    0 
Provided  always,  that  no  ad  valorem  duty  shall  be 
chargeable  in  respect  of  any  penal  rent,  or  increased 
rent  in  the  nature  of  a  penal  rent,  reserved  in  any 
such  lease  or  tack  as  aforesaid. 

Lease.— Any  assignment  or  surrender  of  a  lease  1  fa  vd^^dit^^^th 
or  tack  upon  any  other  occasion  than  a  sale  or  >whicharimilarieascor 

•«««*.w*«.^  I  tack  would  b€  charge- 
mortgage    J  able  under  thi.  act 
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Provided  always,  that  where  a  similar  lease  or  tack  Book  I. 

would  be  chargeable  under  this  act  with  any  stamp  Sbct?%. 

duty  amounting  to  1/.  15*.  or  upwards,  then  such 

assignment  or  surrender  shall  be  chargeable  only 

with  a  duty  of 1   15    0 

Provided  also,  that  no  stamp  duty,  except  the  said  ad 

valorem  duty,  shall  be  chargeable  for  or  in  respect 

of  any  lease,  whether  in  possession,  reversion  or  re- 
mainder, expressed  to  be  granted  in  consideration 

of  the  surrender  of  an  existing  lease  and  also  of  a 

sum  of  money. 
And  in  all  the  said  several  cases  of  lease  or  tack  see 

Progressive  Duty  (d). 
By  13  &  14  Vict.  c.  97,  s.  10,  relief  is  given  in  certain  cases  where 
leases  have  been  granted  without  having  an  ad  valorem  stamp  affixed. 
The  17  &  18  Vict  c.  83,  s.  22,  is  as  follows :— "  And  whereas  by  the 
said  act  of  the  thirteenth  and  fourteenth  years  of  her  majesty  and  this 
act  respectively  (cap.  97),  certain  ad  valorem  stamp  duties  are  granted 
and  imposed  upon  leases  or  tacks  of  any  lands,  tenements,  hereditaments 
or  hereditable  subjects  at  a  yearly  rent,  and  doubts  are  entertained 
whether  the  said  duties  extend  to  any  lease  or  tack  for  any  term  or 
period  less  than  a  year :  for  the  removal  of  such  doubts,  be  it  enacted, 
that  where  any  lease  or  tack  of  any  lands,  tenements,  hereditaments  or 
hereditable  subjects  shall  be  made  for  any  term  or  period  less  than  a 
year,  at  a  rent  reserved  or  payable  for  the  same,  such  lease  or  tack 
shall  be  chargeable  with  the  same  ad  valorem  duty  as  a  lease  or 
tack  at  a  yearly  rent  of  the  same  amount  as  the  same  so  reserved  or 
payable." 

The  55  Geo.  III.  c.  184,  schedule,  part  1,  title  Granty  imposes  cer-  Stamp  Doty  on 
tain  stamps  upon  grants  and  leases  of  Crown  lands  (e). 


{d)  Progressive  duty;  that  is  to  say; — 
W^ere  any  deed  or  instrument  of  any  de- 
•criptioD  whatever  chargeable  with  any 
stunp  duty  either  under  this  schedule  or 
under  any  other  act  or  acts  now  in  force, 
together  with  any  schedule,  receipt  or  other 
matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2,160  words  or  up- 
wards, then  for  every  entire  quantity  of  1 ,080 
words  contained  therein,  over  and  above  the 
first  1,080  words,  there  shall  be  charged  the 
fiirther  progressive  duty  following ;  (that  is 
to  say,) 

Where  such  deed  or  instrument  shall  be 
chargeable  with  any  ad  valorem  stamp  duty 
or  duties  not  exceeding  in  the  whole  the 
mn  of  I0«^  a  further  progressive  duty  equal 
to  the  amount  of  such  ad  valorem  duty  or 
duties. 

And  in  every  other  case  (except  where 
tDT  other  progressive  duty  is  by  this  sche- 
dule expressly  charged  thereon)  a  further 
Progressive  duty  of  10«. 


Provided  always,  that  nothing  herein 
contained  shall  extend  to  charge  the  said 
progressive  duty  in  any  case  in  which  ex- 
press provision  is  made  by  any  such  act  or 
acts  as  aforesaid  for  charging  a  certain  duty 
on  every  skin,  sheet  or  piece  of  vellum, 

Sarchment  or  paper  in  or  upon  which  any 
eed  or  instrument  shall  be  contained  or 
written,  or  to  charge  with  progressive  duty 
any  description  of  deed  or  instrument  not 
chargeable  with  progressive  duty  under  any 
act  or  acts  now  in  force,  or  to  charge  any 
deed  or  instrument  with  any  higher  rate  or 
amount  of  progressive  duty  than  is  now 
chargeable  on  a  deed  or  instrument  of  the 
like  description  under  any  such  act  or  acta 
as  aforesaid. 

(tf)  A  lease  from  the  Board  of  Ordnance, 
which  does  not  require  a  stamp,  but  which 
purports  to  be  stamped,  may  be  received 
in  evidence  without  a  stamp ;  Petrie  v.  Im- 
moni,  I  Car.  &  Mar.  93. 


Leases  and 

Grants  from 

the  Crown. 
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Chapter  IV. 

Sect.  10. 

Stamps  on 
'Leases  of  the 
^King's  private 
'Property. 


Grants,  leases,  or  conveyances  from  his  Majesty,  his 
heirs  or  successors,  of  any  lands,  tenements  or  heredi- 
taments, or  of  any  personal  estate,  being  respectively 
the  private  property  of  his  Majesty,  his  heirs  or  suc- 
cessors, and  subject  to  his  or  their  absolute  disposal 
by  virtue  of  the  Act  passed  in  the  fortieth  year  of  his 
Majesty  King  George  the  Third's  reign,  concerning 
the  disposition  of  certain  real  and  personal  property 
of  his  Majesty,  his  heirs  or  successors 


The  same  duty 
as  on  a  grant, 
lease  or  con- 
veyance of  the 
''  like  descrip- 
tion from  any 
of  his  Majes- 
ty's subjects. 


Amount  of  By  the  13  &  14  Vict.  c.  97,  s.  1,  the  stamp  duties  payable  under 

ie^affixed^to  ^°  several  acts  therein  recited  and  any  other  acts  in  respect  of  the  instni- 
Agreements  for  ments,  &c.,  mentioned  in  the  schedule,  and  wherein  other  duties  are  by 

^Leases 

that  act  imposed,  shall  cease  and  be  repealed,  and  instead  thereof 
there  shall  be  granted  the  several  duties  specified  in  the  schedule.  By 
the  schedule  to  that  act,  title  Agreement^  the  following  stamps  are  to  be 
affixed  to  agreements :  under  which  head  will  be  included  instruments 
which  operate  as  agreements  for  future  leases,  but  not  as  absolute  de- 
mises (/).    The  schedule  is  as  follows : 


VIZ. 


Duty. 


Agreement,  or  any  minute  or  memorandum  of  agreement, 
made  in  England  or  Ireland  under  hand  only,  or  made  in 
Scotland  without  any  clause  of  registration  (not  charged 
otherwise  than  under  the  head  Agreement  in  the  schedule 
to  the  act  65  Geo.  III.  c.  184,  nor  expressly  exempted 
from  all  stamp  duty),  where  the  matter  thereof  shall  be 
of  the  value  of  20/.(^)  or  upwards,  whether  the  same  shall 
be  only  evidence  of  a  contract,  or  obligatory  upon  the 
parties  from  its  being  a  written  instrument,  together  with 
every  schedule,  receipt  or  other  matter  put  or  endorsed 

thereon  or  annexed  thereto £0 

And  where  the  same  shall  contain  2,160  words  or  up- 
wards, then  for  every  entire  quantity  of  1,080  words 


2    6 


(/)  See  post,  Sect.  16,  p.  130,  as  to  what 
instruments  operate  as  agreements  for  leases, 
and  what  as  actual  demises. 

{g)  Doe  d.  Morgan  v.  Amos,  2  Man.  & 
Ryl.  180.  Where  there  is  nothing  on  the 
face  of  the  instrument  to  show  that  the 
value  of  the  subject-matter  of  the  agreement 
was  20/.,  it  does  not  require  a  stamp ;  Rex 
▼.  Enderby  {Inhabitants),  2  Bam.  &  Adol. 
205.  Therefore  an  agreement  to  let  pre- 
mises for  a  specific  term  of  six  months  at  a 
sum  of  10/.  does  not  require  a  stamp  ;  Mar- 
low  ▼.  Thompson,  1  Dowl.,  N.  S.,  575 ;  Doe 
d.  Marlow  v.  Wiggins,  4  Q.  B.  Rep.  367 ;  3 
Gale  &  Dav.  504 ;  see  also  Baldwin  v.  Al- 
soger,  1 3  Mees.  &  Wels.  365 ;  Cox  v.  Bailey, 
6  Scott,  N.  R.  798  ;  6  Man.  &  Gran.  193 ; 
Burton  v.  Reevell,  16  Mees.  &  Wels.  307; 
Hill  ▼.  Ramm,  6  Scott,  N.  R.  571 ;  5  Man. 


&  Gran.  789.    An  agreement  on  payment 
of  7/.  lOtf.  to  give  up  a  house  and  busineesi 
and   not  to   carry  on   the   same  business 
within  a  certain  distance,  under  a  forfeiture 
of  20/.,  does  not  require  a  stamp  ;  Pembcr- 
ton  V.  Faughan,  16  Law  J.,  N.  S.,  Q.  B. 
161 ;  11  Jur.411.     An  instrument  purport- 
ing to  be  a  lease  of  a  ferry  for  three  years 
at  six  guineas  a  year,  concluding  *'  be  it 
known  also  that  C.  D.  (the  lessee)  has  this 
day  bought  of  A.  B.  (the  lessor)  the  great 
ferry  boat  for  20/.,"  is  not  a  lease,  and  as  an 
agreement,  if  the  rent  alone  is  considered, 
is  not  of  the  value  of  20/. ;  nor  can  the  price 
of  the  boat  be  added,  as  not  ancillary  to  the 
contract  for  letting,  but  being  a  separate 
memorandum  of  a  bygone  purchase  of  goods, 
and  subject  to  no  stamp  duty ;   Mayfield  v. 
Robinson,  7  Q.  B.  Rep.  486. 
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contained  therein^  over  and  above  the  first  1^080  Book  I. 

words,  a  further  progressive  duty  of 0    2    6   ^8ect!*o!^' 

The  65  Geo.  III.  c.  184,  schedule,  part  1,  title  Agreement  (h\  con- 
tains  the  following  proviso : — 
Pronded  always,  that  where  divers  letters  shall  be  offered 

in  evidence  to  prove  any  agreement  between  the  parties 

who  shall  have  written  such  letters,  it  shall  be  sufficient 

if  any  one  of  such  letters  shall  be  stamped  with  a  duty  of 

1/.  15f.,  although  the  same  shall  in  the  whole  contain 

twice  the  number  of  1,080  words  or  upwards  (f). 
Memorandums  or  agreements  for  granting  leases  or  tacks, 

at  rack-rent,  of  any  messuage,  land  or  tenement,  under 

the  yearly  rent  of  6/.,  are,  by  the  66  Geo.  III.  c.  184, 

flchedole,  part  1,  Agreement j  exempted  from  duty  (A). 

By  the  same  66  Geo.  III.  c.  184,  schedule,  part  1,  title  Deeds, 

deeds  are  to  have  the  following  stamps,  viz. : — 

Every  deed  of  any  kind  whatever,  not  otherwise  charged  Amount  of 

in  the  same,  nor  expressly  exempted  from  all  stamp  duty,  ^^P  Mn^^" 

shall  have  affixed  to  it  a  duty  of  (/) £1  16    0  r«Uy. 


(fc)  The  13  &  14  Vict  c.  97,  s.  12,  con- 
tiUB  the  terms  and  conditions  on  which 
deeds  or  instruments  may  be  stamped  after 
aecutioo.  An  agreement  enterea  into  he- 
fere  the  7&  8  Vict.  c.  21,  came  into  opera- 
tion, but  stamped  after  with  a  2s,  StL  stamp 
under  a  penalty,  was  held  to  be  well  stamped ; 
^Mi  T.  PetmiaU,  17  Law  J.,  N.  S.,  Exch., 
217. 

(0  Qfuerty  whether  an  agreement  in  a 
•cries  of  letters  containing  less  than  1,080 
words,  nnder55  Geo.  III.  c.  184,  requires 
J.  stamp  of  U  15*. ;  Parkins  v.  Moravia^  1 
Cv.  &  Pay.  576.  Where  the  defendant, 
hanng  purchased  the  lease  of  a  house  at  a 
puhHc  auction,  afterwards  wrote  to  the  auc- 
^*WMr,  requesting  him  to  send  the  key, 
*nd  stating  that  his  auctioneer  was  desir- 
«M  of  taking  an  inventory  of  the  fixtures ; 
«Mi  the  auctioneers  accordingly  met,  and 
diMgreeing  as  to  the  valuation,  appointed 
•n  umpire,  to  whom  they  inclosed  an  in- 
ventory, stating  the  fixtures  to  be  the  pro- 
P«2  of  the  plaintiffs  and  valued  to  the 
defendant ;  and  the  umpire  made  a  valua- 
tion and  appraised  the  fixtures  at  a  certain 
WHB,  and  returned  the  inventory  with  an 
appTtiiement  duly  stamped;  and  the  de- 
faidant,  by  letter,  afterwards  requested  the 
plaintiff's  auctioneer  to  remove  the  fixtures, 
wWch  was  done  ;  and  on  the  following  day 
the  defendant  wrote  to  the  plaintiff  that  he 
wooid  attend  at  the  house  and  pay  them  the 
inmnit  of  the  fixtures  as  settled  by  the 
■ppraiiers;  the  first  and  last  letters  were 
»gned  by  the  defendant,  but  the  first  only 
was  stamped :  it  was  held,  that  one  stamp 
was  lufficient,  as  it  fell  within  the  above 
P»wiao;  Hemmim^  v.  Perry y  2  Moore  &  Pay. 


875.  Where  a  plaintiff  put  in  a  letter  with 
a  S0«.  stamp  only  to  prove  an  agreement 
for  letting,  the  defendant  cannot  put  in 
another  letter  to  explain  the  terms  of  the 
holding  without  any  stamp  on  it  whatever ; 
Atherstone  v.  Bostock,  2  Scott,  N.  R.  687 ; 
Drinkw.  96 ;  2  Man.  &  Gr.  511. 

(/r)  This  exemption  does  not  by  implica- 
tion charge  agreements  with  duty  where  the 
yearly  rent  is  51.  or  upwards;  Mayfield  v. 
Robinson,  7  Q-  B.  Rep.  486.  An  agreement 
for  a  lease  of  premises,  though  under  the 
annual  rent  of  51.,  requires  a  stamp,  if  the 
interest  be  a  beneficial  one;  as  it  it  be  a 
building  lease ;  Doe  d.  Hunter  v.  Boulcot,  2 
Esp.  595. 

(/)  An  instrument  which  is  sealed,  but 
which  merely  amounts  to  an  agreement  for 
a  lease,  requires  a  1/.  I5s.  stamp,  as  a  deed 
not  otherwise  charged;  Clayton  v.  Btarten^ 
show,  5  Barn.  &  Cres.  41 ;  7  Dowl  &  Ryl. 
800.  Where  an  indenture  stamped  as  a  lease 
demised  to  one,  and  he  and  another  cove- 
nanted to  pay  the  rent,  it  was  held,  in  an 
action  against  the  latter,  that  it  did  not  re- 
quire a  deed  stamp ;  Price  v.  Thomas,  2  Barn. 
&  Adol.  218.  But  in  an  action  on  the  lease 
of  a  public  house,  by  which  the  defendant 
guaranteed  whatever  became  due  from  the 
tenant,  not  being  otherwise  party  to  the 
covenants,  it  was  held  that  an  agreement 
stamp,  as  well  as  a  lease  stamp,  was  re- 
quired ;  Wharton  v.  Walton,  7  Q.  B.  Rep. 
474.  An  instrument  not  under  seal,  recit- 
ing that  A.  had  purchased  for  the  residue  of 
a  term  four  messuages,  in  one  of  which  B. 
resided,  and  agreeing  that  he  should  con- 
tinue to  reside  there  during  the  residue  of 
A.'s  interest,  if  B.  should  so  long  live,  at 
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Book  I.  And  where  the  same^  together  with  any  schedule^  receipt, 
"se€t!  10.  ^^  other  matter,  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2,160  words  or  upwards,  then  for 
every  entire  quantity  of  1,080  words  contained  therein 
over  and  above  the  first  1,080  words  a  further  progres- 
sive duty  (m)  of ..£160 

By  the  13  &  14  Vict.  c.  97,  schedule,  title  Schedule,  the  foUowiDg 
stamps  are  requisite : — 
Amount  of        Every  schedule,  inventory  or  catalogue  (»)  of  any  lands. 
Schedules,  In-       hereditaments  or  hereditable  subjects,  or  of  any  furniture, 
ventories,  &c.        fixtures  or  other  goods  or  effects ;   or  containing  the 
terms  and  conditions  of  any  proposed  sale,  lease  or  tack ; 
or  the  conditions  and  regulations  for  the  cultivation  or 
management  of  any  farm  lands  or  other  property  leased 
or  agreed  to  be  leased,  or  containing  any  other  matter  or 
matters  of  contract  or  stipulation  wliatsoever,  which  shall 
be  referred  to  in  or  by  and  be  intended  to  be  used  or 
given  in  evidence  as  part  of  or  as  material  to  any  agree- 
ment, lease,  tack,  bond,  deed  or  other  instrument  charged 
with  atiy  duty,  but  which  shall  be  separate  and  distinct 
from  and  not  indorsed  on  or  annexed  to  such  agreement, 
lease,  tack,  bond,  deed  or  other  instrument. 

Where  any  such  schedule,  inventory  or  cata-^ 
logue  shall  be  so  referred  to  in  or  by  any 

such  agreement,  lease,  tack,  bond,  deed  or  I  

otlier  instrument  chargeable  with  any  stamp   '  mintTlewl^Sct 
duty  not  exceeding  10^.,  exclusive  of  progres- 
sive duty 

And  where  any  such  schedule,  inventory  or  catalogue 
shall  be  referred  to  in  or  by  any  lease,  tack,  bond, 
deed  or  such  other  instrument  as  aforesaid,  charge- 
able with  any  stamp  duty  exceeding  lOs,,  exclusive 
of  progressive  duty 0  10    0 

And  if  in  any  of  the  said  cases  such  schedule,  ^  .  ^  ,  «««•••- 
inventory  or  catalogue  shall  contain  2,160  I  Wtw  duty  of  tbe 
words  or  upwards,  then  for  every  entire  quan-  >  Jheduty'hCTlBinb^ 
tity  of  1,080  words  contained  tlierein  over  forecharigedthere- 
and  above  the  first  1,080  words        ...     .J  **" '""P®*'**^  ^' 

the  rent  of  U. ;  and  by  which  A.  further  be  fanned  according  to  covenants  contained 

agreed  to  assign  his  interest  in  the  whole  of  in  an  expired  lease,  it  was  held  not  to  be  a 

the  premises  to  B.  on  payment  of  a  certain  schedule,  catalogue  or  inventory  contaioiog 

sum  within  a  stated  period,  is  both  a  lease  the  conditions  or  regulations  for  managing 

and  agreement,  and  requires  two  stamps ;  the  farm  within  these  words,  and  therefore 

Lovelock  V.  Franklytiy  8  Q.  B.  Rep.  371.  did  not  require  a  25«.  stamp;  Sirutt  ▼.  B»- 

(m)  See  ante,  p.  107,  note  (c).  hinton,  3  Barn.  &  Adol.  39^. 

(»)  Where,  by  an  agreement,  land  was  to 


The    same    duty 
{txcluawe  if  pro- 
gressive   dmty)   as        I 
shaU  be  bo  charge- 


bond,  deed  or  other 
instrumenL 
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The  ad  valorem  stamp  duty  on  a  lease  is  to  be  regulated  by  the      Book  I. 
consideration  appearing  on  the  face  of  it,  although  it  may  not  be  that      sect.  lo. 


which  is  actually  paid  (o) ;  and  a  lease  is  not  void  for  omitting  to  set  ~     7    7 
out  truly  the  whole  consideration  directly  or  indirectly  paid  or  agreed  Amount  of 
to  be  paid;  and  consequently  such  a  fact  will  form  no  defence  in  an  ^*^^**'*^" 
actioQ  of  ejectment   for  a   forfeiture  (/?).      Where  a  declaration  in 
assumpsit  stated  that  in  consideration  that  the  plaintiff  would  procure 
the  governors  of  a  charity  to  grant  a  lease  to  the  defendant,  the  latter 
undertook  to  pay  the  plaintiff  170/.;   and  it  was  proved,  that  the 
governors  having  originally  agreed  to  grant  a  lease  to  the  plaintiff,  he 
undertook  to  assign  it  to  the  defendant  for  the  consideration  men- 
tioned, but  that  afterwards  u  lease,  to  which  the  plaintiff  was  a  party 
and  assented,  was  granted  immediately  by  the  governors  to  the  de- 
fendant; but  the  consideration  to  be  paid  by  the  defendant  to  the 
plaintiff  was  not  mentioned  in  the  lease :  it  was  held,  that  the  lease 
was  not  void  on  account  of  this  omission,  the  ad  valorem  duty  applying 
only  to  considerations  passing  between  the  lessor  and  lessee  (q).     But 
where  a  lease  had  two  distinct  reservations  of  rent,  one  of  370/.  in 
respect  of  house  and  land,  and  the  other  of  60/.  for  furniture  and 
fixtures ;  it  was  held  that  the  stamp  of  3/.  was  sufficient  to  cover  the 
former  but  not  for  both  (r).     An  agreement  to  give  up  a  house  and 
good  will  of  a  business  for  7/.,  and  not  to  open  a  similar  shop  within 
one  mile  thereof  under  a  forfeiture  of  20/.,  does  not  require  a  stamp, 
as  being  for  a  subject-matter  of  the  value  of  20/.  («).    A  lease  for 
years  in  consideration  of  a  sum  certain  and  at  a  pepper-corn  rent  was 
held  not  to  require  an  ad  valorem  stamp  (t) ;  and  where  the  plaintiff 
demised  a  slate  pit  at  S.  and  stone  quarries  at  M.  to  the  defendant 
ander  an  indenture  of  lease,  to  hold  the  one  from  Lady-day,  1815,  and 
the  other  from  Michaelmas,  1817,  for  the  several  terms  of  fourteen 
years  from  the  respective  dates  thereof,  at  the  yearly  rent  of  70/.  for 
the  date  pit  and  130/.  for  the  quarries;  it  was  held  that  one  ad  valorem 
stamp  on  the  aggregate  amount  was  sufficient,  as  the  letting  must  be 
considered  as  one  transaction,  there  being  no  evidence  of  an  intent  by 
the  parties  to  defraud  the  revenue  {u).     Again,  where  a  lease  contained 
s  demise  of  two  separate  farms,  with  two  habendums  differing  from 
each  other,  a  reservation  of  a  separate  rent  in  respect  of  each  farm, 
and  separate  covenants,  some  applying  to  one  farm  and  some  to  the 
other,  it  was  held  that  one  ad  valorem  stamp  for  the  amount  of  both 
rents  was  sufficient  (x).    So  also  a  lease  containing  a  demise  of  land 

(«)  Duek  T.  Br^Myll,  M*Cle1.  217  ;  13  (9)  Pemhertan  v.  Faughan,  10  Q.  B.  Rep. 

Price,  ^5,  87. 

ip)  Doe  d.  Kettle  v.  Lewis,  10  Barn.  &  (t)  Rne  d,  Larkint  ▼.  ChenhalU,  4  Maule 

Crtu  673 ;    S.  P.  Doe  d.  Higginbotham  ▼.  &  Selw.  23. 

Hthum,  S  Dowl.  &  Ryl.  186.  (u)  Boose  v.  Jackson,  3  Brod.  &    Bin^j^. 

(9)  Boone  v.  Mitchell,  1  Barn.  &  Cres.  18.  185  ;  6  Moore,  480. 

(r)  Onter  ▼.  (^moUng,  7  Biog.  456 ;    5  (x)  Blount  v.   Peamum,   1   Bing.  N.  C. 

Moore  ft  Pay.  899.  408 ;  1  Scott,  55. 
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1 16  STAMPING. 

Book  I.      at  a  certain  rent,  and  of  other  land  at  the  same  rent  as  was  then  paid 
Sect!1o.  '   for  it,  but  not  describing  the  amount,  is  well  stamped  by  one  ad 
valorem  stamp,  calculated  upon  the  whole  amount  of  rent  to  be  paid 
for  all  the  lands  (y).     If  a  contract,  which  is  signed  by  one  party, 
have,  previously  to  the  signature  of  the  other,  inserted  in  it  a  new 
stipulation,  it  is  entire,  and  requires  but  one  stamp  (z) :  and  where  an 
instrument  contained  in  its  general  terms  a  written  contract  or  demise 
to  several  different  tenants  for  different  estates  at  different  rents,  set 
against  each  signature,  and  one  stamp  only  appeared  on  the  paper,  the 
court  held,  that  it  was  matter  of  circumstantial  evidence  to  which 
contract  such  stamp  should  be  applied  (a). 
Description  of       If  a  lease  in  writing  contain  a  contract  for  the  purchase  of  goods,  it 
^"™^'  cannot  be  given  in  evidence  to  prove  the  sale  of  the  goods,  unless  it 

have  a  lease  stamp,  although  there  be  an  agreement  stamp  {b),    A  bill 
of  exchange,  expressing  the  terms  of  an  agreement  between  a  landlord 
and  in-coming  tenant,  is  not  admissible  in  evidence  without  an  agree- 
ment stamp  (c).  The  proper  stamp  must  depend  on  what  is  the  leading 
character  of  the  instrument;  therefore  a  sufficient  lease  stamp  (IZ.  10«.) 
was  considered  sufficient  on  a  lease  though  the  contract  was  by  deed 
with  a  covenant  to  pay  rent,  which  as  a  deed  would  require  a  li.  16s. 
stamp  (d).     An  instrument  which  was.  a  lease,  and  by  which  it  was 
also  agreed  that  the  lessee  should  have  a  right  of  purchasing  the 
premises  for  a  certain  sum,  requires  but  one  stamp  as  a  lease  (e).    It 
has  been  held,  that  an  instrument,  which  was  clearly  a  mere  agree- 
ment, might  be  used  without  having  a  lease  stamp,  although  in  fact 
no  lease  had  been  prepared,  and  the  tenant  had  occupied  during  the 
whole  term  under  the  agreement  (/). 
Effect  of  Alter-       If  an  instrument,  which  requires  to  be  stamped  previously  to  its 
Deed.  execution,  be  altered  in  any  material  point,  even  with  the  consent  of 

the  parties,  after  it  has  become  an  available  document,  it  is  avoided, 
unless  there  be  a  new  stamp  affixed  :  and  where  the  terms  of  a  properly 
stamped  agreement  were  altered  by  a  subsequent  agreement  which  was 
not  stamped,  it  was  held,  that  the  latter  agreement  could  not  be  read 
in  evidence,  nor  could  the  plaintiff  recover  on  the  counts  on  the  first 
agreement  onlyC^'):  but  it  would  seem,  that  an  agreement  for  a 
demise  which  contained  an  express  provision  for  giving  up  B.farm  at 
Michaelmas,  and  to  which  the  lessor,  with  the  consent  of  the  lessee, 
added  the  words  "  house  and  buildings,"  did  not  require  a  new  stamp; 
such  alterations  being  merely  an  expression  of  what  was  before  im- 

(y)  Parry  v.  Deere,  6  Ad.  &  £1.  551 ;  2  (c)  NichoUon  v.  Sndth,  3  Stark.  128. 

Har.  &  Wol.  895 ;  I  Nev.  &  Per.  47.  (d)  Pratt  v.  Thomas,  4  Car.  &  Pay.  554. 

(«)  Knight  V.  Croclfford,  1  Esp.  189.  (e)   Worthington  v.  Warrutgt4m,  6  C.  B. 

(a)  Doe  d.  Copley  (Bart,)  v.  Day,  13  £ast,  Rep.  636. 

241.  (/)  Phillipps  V.  Hartley,  3  Car.  &  Pay. 

(b)  Corder  v.  Drakeford,  3  Taunt.  382;       121. 

see  also  Stone  v.  Rogers,  2  Mees.  &  Wels.  (g)  Read  y.  Deer,  7  Bam.  &  Cres.  261 ; 

443 ;  Mur.  &  Hurl.  146.  2  Car.  &  Pay.  624. 
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plied  (A).  An  alteration  of  a  lease,  to  which  others  beside  the  lessor  Book  I. 
and  lessee  are  parties,  after  the  execution  of  it  by  such  third  parties,  *sec"*o. 
but  before  the  execution  by  the  lessor  and  lessee,  does  not  avoid  it  (i). 

A  stamp  is  only  necessary  (A)  where  a  paper  is  used  as  evidence  When  a  StampI 
of  an  agreement  directly,  and  not  where  it  is  used  incidentally  (Z).  E¥iden«J'^  '"^l 
The  draft  of  an  agreement  for  letting  premises  in  which  alterations 
were  made,  and  which  was  finally  agreed  to  by  the  solicitors  on  both 
sides,  but  was  never  signed,  is  not  admissible  as  an  express  contract, 
without  a  stamp  (m).     Where  a  proposal  was  made  in  writing  by  A, 
to  let  a  piece  of  land  to  B,  on  certain  terms  contained  in  a  written 
agreement  between  B.  and  C,  and  A.  afterwards  agreed,  by  parol, 
that£.  should  have  the  land  upon  the  terms  proposed;  it  was  held, 
in  an  action  for  a  breach  of  the  agreement,  that  the  original  proposal 
was  receivable  in  evidence  without  a  stamp  (»).      A  memorandum 
which  merely  recognizes  a  previous  agreement  does  not  require  a 
stamp  (o).    So  where,  pending  a  negociation  for  a  tenancy  for  less 
than  three  years,  the  terms  of  which  were  arranged  by  parol,  a 
memorandum  was  signed  and  delivered  by  the  landlord  to  the  tenant, 
saying  he  should  be  happy  to  allow  him  to  quit  on  a  certain  event 
without  notice^  it  was  held  this  might  be  given  in  evidence  without  a 
stamp  (p).    A  written  paper,  signed  by  an  auctioneer,  and  delivered 
to  a  bidder,  to  whom  lands  were  let  by  auction,  containing  the  de- 
scription of  the  lands,  the  term  for  which  they  were  let  to  the  bidder, 
and  the  rent  payable,  was  held  necessary  to  be  stamped,  pursuant  to 
Stat  48  Geo.  III.  c.  149  (q)  :  but  a  similar  paper,  not  signed  by  the 
auctioneer  or  any  of  tlie  parties,  was  not  held  to  be  such  a  minute  of 
the  agreement  as  was  required  to  be  stamped  by  the  same  statute,  nor 
such  a  writing  as  would  exclude  parol  evidence  (r).    If  there  are  two 
parts  of  a  written  agreement,  both  executed  at  the  same  time,  but  the 
one  stamped  and  the  other  unstamped,  the  unstamped  part  is  receivable 
as  secondary  evidence  of  the  contents  of  the  stamped  part  (s).    So 
where  the  plaintiff  put  in  one  part  stamped,  signed  by  the  defendant 
only^  the  latter  may  put  in  the  other  part,  although  not  stamped  {t). 
An  examined  copy  produced  as  secondary  evidence  of  a  deed  does  not 

(A)  ZX^  d.  WaUrs  v.  Houghton,  1  Man.  & 

Ryl.208. 

(i)  Hall  r.  Chandless,  4  Bing.  123;  12 
Moore,  816. 

[h)  The  onus  of  showing  that  a  deed  has 
pot  been  duly  stamped  lies  on  the  party 
ioapeaching  it;  and  when  tlie  attestation 
cuiue  to  a  deed  suted  it  to  have  been 
**  duly  stamped,"  and  it  appeared  to  have 
^^  stamped,  but  the  stamp  itself  was 
oWiterated,  it  was  held  that  the  judge  might 
recdve  it  in  evidence;  Doe  d.  Fryer  v. 
^^M»i«.  8  Q.  B.  Rep.  687 :  3  Gale  &  Dav. 
198. 

(0  Wheldon  t.  Matihewt,  2  Chit.  399; 


Forsyth  v.  Jervis,  1  Stark.  437. 

(to)  Chadwicke  v.  Clarke,  1  C.  B.  Rep. 
700. 

(n)  Drant  v.  Browne,  3  Bam.  &  Cres. 
^^5 ;  5  Dowl.  &  Ryl.  582 ;  and  see  Edgar 
V.  BUcke,  1  Stark.  464. 

(o)  Marshall  v.  Powell,  11  Jar.  61. 

Ip)  Bethell  v.  Blencowe,  3  Scott,  N.  R. 
568;  3  Man.  8c  Gran.  119. 

(q)  Ramsbottom  v.  Mortley,  2  Maule  & 
Selw.  445. 

(r)  Ramsbottom  v.  Tunhridge,  5  Maule  & 
Selw.  434. 

(*)   Walker  v.  Horsrfall,  1  Camp.  601. 

(0  Turner  v.  Hardey,  1  Car.  &  Mar.  449. 
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Book  I.      require  a  stamp  («).     Where  there  was  a  parol  agreement  to  demise 
Sect^Io.      certain  premises  upon  the  terms  and  conditions  contained  in  a  lease  of 
the  same  premises,  granted  by  the  lessor  to  another  person ;  it  was 
held;  that  in  an  action  by  the  lessor  against  the  lessee  for  rent  and 
non-repairSy  the  lease  could  not  be  read  in  evidence  unless  it  was 
stamped  (t).     Where  an  instrument  stamped  with  a  lease  stamp  de- 
mised certain  premises  upon  the  conditions  contained  in  the  annexed 
lease,  which  was  not  stamped,  it  was  held  that  the  annexed  lease  was 
admissible  in  evidence  without  a  stamp  (^).     Where  premises  are  held 
under  an  unstamped  agreement,  the  landlord  cannot  prove  the  demise 
by  parol  evidence  (z) ;  although  in  general,  if  the  party  fail  on  an 
agreement  inadmissible  in  evidence  for  want  of  the  proper  stamp,  he 
may  succeed  notwithstanding  on  the  general  counts  (a).     Where  an 
agreement  between  several  parties  is  offered  in  evidence,  and  it  is 
objected  to,  on  the  ground  that  it  is  not  sufficiently  stamped,  proof  of 
that  lies  on  the  party  who  makes  the  objection,  it  being  a  fact(&). 
An  instrument  executed  during  the  period  that  the  statute  7  &  8  Vict 
c.  76,  s.  4,  was  in  force,  which,  but  for  that  enactment,  would  have 
been  a  lease,  requires  a  stamp  as  an  agreement  only  (c).     A  noemo- 
randum  which   merely  recognizes  a  previous   c^eement  does  not- 
require  a  stamp  (d).     It  may  be  questioned,  whether  an  instrument  of 
demise  in  writing  of  apartments  for  three  months   certain  requires 
either  an  agreement  or  lease  stamp  {e).    Though  a  parol  lease  for  three 
years  may  be  good,  yet  if  it  be  reduced  into  writing  it  must  be  stamped, 
or  it  will  not  be  receivable  in  evidence  (/).     If  an  interest  in  land  be 
of  the  value   of  20/.   an   agreement  for  it  requires   an   agreement 
stamp  (g) ;  but  where  the  subject-matter  of  an  agreement  is  a  limited 
interest  worth  less  than  20L  in  a  thing  worth  more  tlian  20Z.  the 
agreement  does  not  require  a  stamp. 
At  what  time         Agreements  within  the  7  &  8  Vict.  c.  21,  may,  by  sect  5,  be  stamped 
may"be*°**       within  fourteen  days  after  they  are  entered  into,  without  payment  of 
•tamped.  any  penalty;  but  after  that  time  10/.  penalty  must  be  paid.     Other 

agreements  may  be  stamped  within  twenty-one  days  after  being  entered 
into,  without  payment  of  any  penalty  (A).  The  37  Geo.  III.  c.  136 (i), 
authorizes  most  instruments  which  are  unstamped  or  improperly 
stamped  to  be  stamped  on  payment  of  the  legal  duty  and  a  penalty(A). 

(u)  Broithwaite  V.  Hitchcocke,  10  Mees.  807. 

&  WeU.  494  ;  2  Dowl.  N.  S.  444.  (H)  Marshall  v.  Powell,  11  Jur.  61. 

(x)  Turner  v.  Power,  7  Barn.  &  Cres.  625 ;  {e)  Doe  d.  Phillips  v.  Roe,  S  Barn,  ft  AM. 

1  Mood.  &  Malk.  131.  76$:  1  Dowl.  &  Ryl.  4:^3. 

(y)  Pearce  v.  Cheslyn,  4  Ad.  &  El.  225 ;  (/)  Prosser  v.  Phillips,  Bull.  N.  V.  269. 

1  Har.  &  Wol.  768 ;  5  Nev.  &  Man.  652;  {g)  Emmerson  v.  Heelis,  2  Taunt.  8& 

see  also  StruU  v.  Robinson,  S  Barn.  &  Ad.  (h)  23  Geo.  III.  c.  58,  s.  5 ;  and  see  13 

395.  &  14  Vict.  c.  97,  s.  12. 

(«)  Brewer  v.  Palmer,  3  Esp.  213.  (i)  See  also  44  Geo.  III.  c.  98;  48  Gea 

(a)  Harris  v.  Oke,  Bull.  N.  P.  140.  III.  c.  149 ;  and  55  Geo.  III.  c  1S4. 

(h)  Waddington  v.  Francis,  6  Esp.  182.  (k)  See  Chitty'a  Sump  Lawft. 

(c)  Burton  v.  Reevell,  16  Mees.  &  Wels. 
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The  37  Geo.  III.  c.  136,  and  44  Geo.  III.  c.  98,  also  allows  twelve  Book  I.  *^^ 
months  after  the  execution  of  some  instruments  for  them  to  be  stamped,  gg^x.  10. 
without  payment  of  any  penalty.  It  is  sufficient  though  the  instru- 
meat  be  executed  before  it  be  stamped,  provided  that  when  it  is  offered 
in  eyidence  it  be  stamped  with  the  proper  stamp  (/) :  and  if  an  instru- 
ment has  been  originally  unstamped,  but  has  been  stamped  on  payment 
of  the  penalty,  it  is  admissible  in  evidence,  though  the  receipt  for  the 
penalty  has  been  erased ;  provided  it  be  proved  that  such  receipt  has 
been  indorsed  on  it :  it  is  not  necessary  to  prove  the  commissioners' 
signatare  to  such  a  receipt  (m).  The  proper  stamp  to  be  applied  is 
that  which  is  necessary  at  the  time  the  stamp  is  actually  affixed  (n). 


Sect.  11. — Execution. 
Where  a  lease  is  by  deed,  the  respective  parties,  the  lessor  and  ^5*g^^^*"f^ 
lessee,  whose  deed  it  is,  should  seal,  and  now  in  almost  every  case  necessary, 
sign  it  also:  an  instrument  not  under  seal  is  no  deed,  for  a  seal  is 
essential  to  a  deed ;  and  a  mere  piece  of  wax  without  any  impression 
will  not  suffice,  for  wax  without  an  impression  is  not  a  seal  (o).    The 
use  of  seals  as  a  mark  of  authenticity  to  letters  and  other  instruments 
in  writing  is  extremely  ancient  {p).    One  piece  of  wax  may  be  the  seal 
of  several  persons,  but  it  must  appear  by  the  deed  and  profess  to  be 
the  seal  of  each  (g).    The  method  of  our  Saxon  ancestors  was  for  such 
as  could  write  to  subscribe  their  names,  and,  whether  they  could  write 
or  not,  to  affix  the  sign  of  the  cross,  which  custom  illiterate  persons 
do  for  the  most  part  to  this  day  keep  up  by  signing  a  cross  for  their  \ 

mark,  when  unable  to  write  their  names  (r).  This  neglect  of  signing, 
snd  custom  of  resting  only  on  the  authority  of  seals,  remained  very 
long  amongst  us ;  for  it  was  held  in  all  our  books  that  sealing  alone 
was  sufficient  to  authenticate  a  deed.  The  Statute  of  Frauds,  29 
Car.  II.  c.  3(*),  revives  the  Saxon  custom,  and  expressly  directs  the 
signing  of  many  species  of  instruments;  but  it  has  been  doubted 
wbeAer  the  first  section  of  that  statute  requires  leases  by  deed  to  be 
signed  (t).    Where  parties  to  an  indenture,  after  the  words  **  in  witness 

(<)  ktM  ▼.  EpiBcvpimt  1  Stnu  £24;  Ktx  (o)  2  Black.  Com.  297 ;  8  Inst.  169. 

▼•  iZevJbs,  2  Stra.  716.  Ip)  Bac  on  Eng.  Gov.  book  i.  c  xll. 

(»)  ApUhetctries*  Company  v,  Femyhough,  (q)  Cooch  v.  Goodman^  2  Queen's  B.  R. 

2  Car.  ft  Pay.  438.  580 ;  2  Gale  &  Dav.  159. 

(»)  Buekuwrlh  v.  Simpson,  1  C.  M.  &  R.  (r)  Lord  Hardwicke  calls  such  *'  marki- 
^;  1  Gale,  38;  5  Tyr.  344;  Deakbt  t.  men/' 3  Atk.  369.  A  deed  is  well  executed 
PimdaUt  17  Law  J.  (N.  S.)  Exch.  217.  by  an  illiterate  person,  if  it  be  signed  by  a 
Where  an  imtrament  is  not  required  by  third  person  at  his  request  and  in  his  pre- 
law to  ht  ataoiped  within  a  particular  time  sence.  It  is  not  necessary  that  the  deed 
•ftet  ill  execution,  the  court,  upon  its  being  should  have  been  previously  read  over  to 
o^^Bnvd  in  evidence,  will  not  inquire  when  hiui,  unless  he  had  required  it ;  Rex  v. 
^  sump  was  affixed,  nor,  if  a  penalty  was  Lwgnor  {Inhabitants),  1  Nev.  &  Man.  577. 
^■^wred,  whether  the  proper  penalty  was  (*)  Ante,  p.  58. 

ptt*  on  the  tumping;  Rex  v.  Preston  {In-  (t)  Cooch  v.  Goodman,  2  Queen's  B.  Rep. 

*«i«<aef),  S  Earn,  ft  Adol.  1028 ;  8  Nev.  ft  580;  2  Gale  &  Dav.  159  ;  AvHns  v.  WhU- 

V>a-81.  sont  4  Man.  ft  Gran.  801. 
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BXECUTION  OF  LEASES — REGISTRY. 


•>^,   Book  I. 

iiCHAPTER  IV, 
Sect.  11. 


Delivery  by  the 
LParty  execut- 
ling. 


Attestation  by 
Witnesses. 


whereof,"  insert  a  special  statement  of  the  execution  of  Ihe  two  parts 
of  such  deed  by  them  respectivelj,  queere,  whether  that  is  a  recital  in 
tlie  deed,  and  estops  a  party,  proved  to  have  executed,  from  denying 
the  execution  by  the  others  (w).  A  lessee  entering  and  holding  under 
a  lease  not  executed  by  his  landlord  is  not  estopped,  in  an  action  by 
the  assignee  of  the  lessor,  from  showing  such  want  of  execution  by  the 
lessor  (or).  Where  a  lease  for  a  term,  containing  a  covenant  to  rep^ 
during  the  term,  although  executed  by  the  lessee,  is  not  executed  by 
the  lessor,  the  lessee  is  not  bound  by  the  covenant,  for  the  lease  being 
void  he  has  not  had  the  consideration  for  his  covenant  (y).  And  it 
seems  that  such  lessee  would  not  be  bound  by  such  a  covenant  by  the 
fact  of  his  having  enjoyed  the  premises  for  a  period  of  years  equal  to 
those  which  the  term  would  have  comprised,  if  it  had  been  granted,  if 
he  was  not  bound  during  its  continuance  (z). 

The  lease  must  also  be  delivered  either  by  the  parties  themselves  or 
by  their  attorney  authorized  by  a  power,  for  merely  sealing  does  not 
make  a  deed :  the  delivery  is  also  expressed  in  their  attestation  '^  sealed 
and  delivered,'  for  delivery  makes  it  a  lease.  Almost  any  manifesta- 
tion, however,  of  the  party's  intention  to  deliver,  if  accompanied  by  an 
act  importing  the  same,  will  constitute  a  delivery.  If  another  person 
seal  the  deed,  yet  if  the  party  deliver  it  himself,  he  thereby  adopts  the 
sealing,  and  makes  it  his  own.  Every  deed  shall  be  intended  to  be 
delivered  on  the  day  it  bears  date,  unless  the  contrary  be  proved  (a); 
and  if  proved,  it  operates  only  from  the  time  of  execution  (6) :  but  if  the 
date  be  false  or  impossible,  the  delivery  ascertains  the  time  of  it(c). 

The  last  requisite  is  the  attestation  or  execution  of  the  lease  in  the 
presence  of  witnesses,  though  this  is  necessary  rather  for  the  preser- 
vation of  the  evidence,  than  to  constitute  the  essence  of  the  deed. 


Sect.  12. — Registry. 
Generally.  The  registry  of  deeds  has  been  rendered  necessary  in  particular  parts 

of  the  kingdom,  by  certain  statutes  passed  at  various  periods  of  time, 


(m)  Pearse  v.  Mwrrice^  2  Ad.  &  El.  84. 

(x)  Cardwell  v.  Lucas,  2  Mees.  &  Wels. 
Ill;  2  Gale,  203.  See  also  Soprani  v. 
Skurro,  Yelv.  18;  and  Rose  v.  Poulton,  2 
Barn.  &  Adol  822. 

{y)  Com.  Dig.  Covenant  (F);  Soprani  v. 
Skurro,  Yelv.  18;  Waller  v.  Dean  and  Chap- 
ter of  Norwich,  Owen,  136;  Knipe  v.  Pal- 
mer, 2  Wilo.  132;  PUman  v.  Woodbury,  3 
Exch.  Rep.  4. 

(«)  Pitman  v.  Woodbury,  3  Exch.  Rep. 
p.  13.  In  Cooch  V.  Goodman,  2  Queen's  B. 
Kep.  599,  the  Court  of  Queen's  Bench  ex- 
pressed a  different  opinion ;  but  that  opinion 
was  extra-jydicial,  as  is  stated  in  Pitman  v. 
Woodbury.  The  same  principle  also  applies 
where  tolls  have  been  claimed  by  an  inden- 
ture not  executed  by  the  lessor ;  the  lessee 


in  that  case,  although  he  has  entered,  not 
being  liable  to  be  sued  on  his  covenant  for 
payment  of  rent;  Swalman  ▼.  Ambler,  8 
Exch.  Rep.  72. 

(a)  Co.  LitL  36;  2  Black.  Com.  807. 

(b)  See  Cooper  v.  Robinson,  10  Mees.  & 
Wels.  694. 

(c)  See  ante,  Sect  3,  (c),  pp.  76, 77 ;  and 
see  further  as  to  the  delivery  of  deeds,  Mar- 
ray  V.  Stair  (Earl),  2  Bam.  &  Ores.  82;  3 
Dowl.  &  Ryl.  278 ;  Bowker  v.  Burdakin,  11 
Mees.  &  Wels.  128;  Doe  d.  Ganums  v. 
Knight,  5  Barn.  &  Cres.  671 ;  8  DowL  & 
Ryl.  348 ;  Hare  v.  Norton,  5  Bam.  &  Adol. 
7 Id;  2  Nev.  &  Man.  428;  Goodrigkt  v. 
Gregory,  Lofi^  339 ;  Goodright  d.  Carter  v. 
Straghan,  Cowp.  201 ;  Lofit,  763. 
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in  order  to  prevent  the  irauds  which  were  practised  by  means  of  secret      Book  I. 
transfers  and  prior  mortgages.    By  the  several  statutes  hereafter  men-  ^  sbct"2!^' 
tioned,  all  deeds,  conveyances  and  devises  by  will  shall  be  void  against 
sabseqaent  purchasers  and  mortgagees,  unless  registered  before  the 
conveyances  under  which  they  claim;  also  no  judgment,  statute  or 
recognizance  shall  bind  any  land  in  those  counties  but  from  the  time 
a  memorial  thereof  shall  be  entered  at  the  Register-office.     But  the 
acts  do  not  extend  to  copyhold  estates,  leases  at  a  rack-rent,  or  to  any 
leases,  not  exceeding  twenty-one  years,  where  the  possession  goes  with 
the  lease;  nor  to  any  chamber  in  Serjeants'  Inn,  or  the  Inns  of  Court 
or  Chancery.     But  all  other  leases  by  deed  for  a  valuable  considera- 
tion are  subject  to  the  provisions  of  the  above  acts ;  therefore,  where 
lands  within  a  register  county  are  demised  by  way  of  mortgage,  the 
lessor  to  enjoy  the  same  until  default  in  payment  of  the  principal  and 
interest,  the  lease  requires  registration  (e).     It  seems  advisable  to  re- 
gister all  such  leases  of  copyhold  lands  as  would  require  registration, 
IHX)vided  the  lands  were  freehold  (/).    The  mere  receipt  of  rent  would 
not,  it  seems,  be  deemed  an  actual  possession  and  occupation  within 
the  registry  acts  (g).     It  would  seem  that  a  lease  within  the  exception 
of  the  acts  will  so  continue,  notwithstanding  it  may  become  a  valuable 
and  saleable  interest  (A). 

The  statute  2  &  3  Ann.  c.  4,  enacts,  that  a  memorial  of  all  deeds  in  the  Wett 
and  conveyances  made  and  executed  in  the  West  Riding  of  the  county  yorlahire. 
of  York,  whereby  any  honours,  manors,  lands,  &c.  may  be  in  any  way 
affected  in  law  or  equity,  may,  at  the  election  of  the  party  or  parties 
concerned,  be  registered  in  an  office  to  be,  kept  at  Wakefield,  in  the 
said  riding,  for  that  purpose;  which  memorial  must  be  written  and 
directed  to  the  registrar  of  the  said  office;  and  must  be  under  the 
hand  and  seal  of  some  or  one  of  the  grantors  or  grantees,  his  or  their 
guardians  or  trustees,  attested  by  two  witnesses,  one  whereof  to  be 
one  of  the  witnesses  to  the  execution  of  such  deed  or  conveyance ; 
which  witness  shall,  upon  oath  before  the  said  registrar  or  his  deputy, 
prove  the  signing  and  sealing  of  the  said  memorial,  and  the  execution 
of  the  deed  or  conveyance  therein  mentioned ;  and  that  every  such 
memorial  shall  contain  the  date  of  such  deed  or  conveyance,  and  the 
names  and  additions  of  all  the  parties  thereto,  with  the  places  of  their 
abode;  and  shall  also  mention  the  honours,  manors,  lands.  Sec,  con- 
tained in  such  deed,  &c.  and  the  names  of  the  parishes,  &c.  wherein 
they  are  situated ;  every  deed  or  conveyance  that  shall,  at  any  time 
after  such  memorial  is  so  registered,  be  made  and  executed  of  the 
honours,  manors,  lands,  &c.  or  any  part  thereof  contained  in  such  me- 
morial, shall  be  adjudged  fraudulent  and  void  against  any  subsequent 

(e)  Rigge  on   Registration,  88,  n.  (o) ;  (g)  Fury  v.  Smith,  1  Huds.  &  Br.  735, 

WUion  on  Registration,  29 ;  Sugd.  Yen.  &  151. 

Pw.  11th  edit.  981.  (A)  Sugd.  Yen.  &  Pur.  11th  edit  980; 

(/)  Sugd.  Yen.  &  Pur.  11th  edit.  980.  Wilson  on  Registration,  29. 
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Book  I.      purchaser  or  mortgagee  for  valuable  consideration ;  unless  Buch  me- 

^^slct,\2^    morial  thereof  shall  be  registered  as  the  act  requires,  before  the  regis- 

tering  of  the  memorial  of  the  deed  or  conveyance  under  which  such 

subsequent  purchaser  or  mortgagee  shall  claim. 

In  the  East  The  statute  6  Ann.  c.  35,  contains  provisions  of  a  similar  nature 

YOTkshie         ^^^^  respect  to  the  East  Riding  of  the  same  county,  and  the  town  of 

Kingston-upon-Hull,  and  appoints  the  register-office  to  be  kept  at 

Beverley,  in  the  said  riding. 

In  the  North         The  statute  8  Geo.  II.  c.  6,  contains  provisions  of  a  similar  nature 

^  *"^'  with  respect  to  the  north  riding  of  the  same  county. 

Tn  the  County       The  statute  7  Ann.  c.  20,  contains  provisions  of  a  similar  nature 
of  Middlesex,    ^j^j^  respect  to  the  county  of  Middlesex.    The  Master  of  the  Kings 
Bench  is  the  registrar  and  he  may  appoint  a  deputy,  and  both  of  them 
are  to  be  under  the  control  of  the  Lord  Chancellor,  by  whom  rules  may 
be  made  for  the  management  of  the  office,  which  is  to  be  kept  in  or 
near  the  Inns  of  Court  or  Chancery.    The  registrars  are  to  indorse  a 
certificate  on  every  deed  so  registered,  which  certificate  shall  be  allowed 
as  evidence  of  such  registry  in  all  courts  of  record  whatsoever.    Upon 
certificate  and  proof  made  to  the  registrar,  that  money  due  on  a  mort- 
gage entered  in  the  registry  has  been  satisfied,  the  registrar  shall 
make  an  entry  thereof  in  the  margin  against  the  enrolment.     By  sta- 
tute 25  Geo.  II.  c.  4,  the  deputy  of  the  chief  clerk  of  the  King's  Bench 
is  appointed  a  registrar  for  Middlesex  instead  of  the  chief  clerk. 
In  the  Bedford      Leases  of  lands  in  the  Bedford  Level  are  required,  by  stat  16 
Car.  II.  c.  17,  to  be  registered,  and  they  have  force  only  from  the  time 
they  are  registered. 
Cases  decided        The  intention  of  these  acts  plainly  is  to  secure  subsequent  pn^ 
gStiy  A^cts.^"     chasers  and  mortgagees  against  secret  conveyances  and  fraudulent 
incumbrances.     It  has  been  held,  on  the  statute  15  Car.  II.  c.  17, 
that  a  lessee  of  land  in  the  Bedford  Level  cannot  object  to  an  action 
by  his  landlord  for  a  breach  of  covenant  in  not  repairing,  that  the 
lease  was  void  by  the  statute  for  want  of  being  registered ;  as  the  act 
does  not  avoid  it  as  between  the  parties  themselves,  but  only  post- 
pones its  priority  with  respect  to  subsequent  incumbrancers  register- 
ing their  titles  before  (t).     Registering  an  assignment  is  not  registering 
the  lease  :  therefore,  where  the  defendant  claimed  under  a  lease  made 
in  1730,  which  was  soon  after  mortgaged,  and  in  1731  sold  out  and 
out  to  the  defendant;  and  the  original  lease  was  not  registered,  but 
the  first  mortgage  of  it  and  the  defendant's  purchase  were  :  and  it  not 
being  a  lease  at  rack-rent,  the  question  was,  whether  this  was  a  registry 
within  the  meaning  of  the  7  Anne,  c.  20.     Chief  Justice  Holt  held  it 
not  to  be  sufficient ;  for  the  act  says,  the  deed  under  which  the  party 
claims,  with  the  witnesses*  names,  shall  be  registered ;  and  of  this  a 

(0  Hodson  t.  Sharpet  10  East,  350,    There  is  also  an  Irish  register  act,  6  Anne,  c  % 
containing  similar  regulations. 
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gobsequent  purchaser  can  have  no  notice  by  the  bare  registry  of  the      Book  I. 
assigomenty  and  it  is  also  required  that  the  original  be  produced  to  an      sg^T.  12. 
officer  (A).     Where  there  were  two  assignments  of  the  same  lease  of 
certain  premises  in  Middlesex,  and  the  last  executed  was  registered 
first:  it  was  held^  that  at  law  the  deed  last  registered  must  be  con- 
sidered as  fraudulent  and  void^  under  the  statute  7  Anne,  c.  20,  s.  I, 
although  the  party  claiming  under  the  second  assignment  knew,  when 
it  was  executed,  of  the  prior  execution  of  the  first  assignment  (/).     In 
registering  an  assignment  of  a  lease,  the  parcels  ought  to  be  inserted  in 
foil,  and  it  is  not  enough  to  refer  to  them  as  being  described  in  the 
lease  (m).     A  memorial  of  an  assignment  of  lease  indorsed  on  the 
lease  was  tendered  for  registration  to  the  registrar  for  Middlesex,  under 
statute  7  Anne,  c.  20,  in  the  following  form:    ''An   indenture  of 
assignment"    Then  followed  a  statement  of  the  date  and  parties  to 
the  assignment,  **  assigning  all  that  brick  messuage,"  kc.  (specifying 
the  premises  and  giving  a  full  description  of  them  as  to  locality  and 
occupation),  **  by  the  description  of  the  messuage  or  tenement,  out* 
offices  and  premises,  comprised  in  and  demised  by  the  within-written 
indenture  of  lease,  with  the  appurtenances."    The  memorial  did  not 
state  the  date  of  the  lease  itself  or  the  parties  to  it.     It  appeared  on 
affidavit,  in  support  of  a  rule  for  a  mandamus  to  the  Registrar  to 
raster  this  memorial,  that  the  full  description  of  the  premises  was 
taken  from  the  lease :  it  was  held,  that  the  memorial  did  not  comply 
with  the  requirements  of  statute  7  Anne,  c.  20,  s.  6,  as  it  did  not  show 
that  the  premises  were  described  in  such  manner  as  the  same  were 
expressed  in  the  deed  to  be  registered,  or  in  the  lease  thereby  referred 
to.    It  was  also  held,  that  where  the  deed,  of  which  a  memorial  is  to 
be  registered,  is  indorsed  on  an  earlier  deed,  it  is  not  sufficient  to 
describe  the  premises  by  such  memorial  in  the  terms  used  in  the  earlier 
deed,  without  express  reference  to  it,  if  the  deed  to  be  registered 
describes  the  premises  simply  by  reference  to  the  earlier  deed  (n).  The 
inrolment  of  a  lease  granted  by  the  Duke  of  Cornwall  is  evidence  in 
the  same  manner  as  if  it  had  been  granted  by  the  crown,  when  there 
is  no  Duke  of  Cornwall  (o). 

SfiCT.  13. — Inspection  of  Instruments. 
With  regard  to  private  instruments,  such  as  leases  and  other  writings  inspection  of 
between  private  parties,  where  there  is  only  one  part  in  existence,  and  ^^^^^  inetru- 

(I-)  Bmeye^mb  d.  Halpen  v.  Waldron,  2  (o)  Row€  v.  Brentont  8  Barn.  &  Cret.  755 ; 
Stnu  1064;  and  we  Fleming  y.  Nemlh,  2  Man.  &  Ryl.  200.  With  respect  to  en- 
Hayes,  23 ;  and  Fur^  v.  Smithj  1  Huds.  &  rolment  of  leases  of  lands  in  the  Duchy  of 
Br.  7ZS,  765.  Lancaster,  see  Kiimersley  v.  Orpe^  1  Dougl. 

(0  Doe  d.  Riohinson  v.  AUtop,  6  Bam.  ft  56.    See  also  as  to  registration  of  convey- 

Aid.  1*2.  ances,   Le  Neve  v.  Le  New,  8  Atk.  651  ; 

(»)  Sugd.  Yen.  ft  Pur.  llth  edit  973.  Ambl.  436  ;    Mine  ▼.  Dodd,  2  Atk.  275 ; 

(a)  Bmm. ▼.  MiddUMex BegUtrmr,  15  Queen*s  JoUand  ▼.  Stanridge,  3  Ves.  jun.  478 ;  More- 

B.  Rep.  796.  eoek  v.  Diekent,  Ambl.  678. 
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Book  I. 
Chapter  IV. 

Sect.  14. 


7  &  8  Vict, 
c.  76,  8.  2  ; 

8  &  9  Vict 
c.  106,  8.  2. 


To  whom 
Livery  of 
Seisin  may 
be  made. 


How  Livery 
of  Seisin  in 
Deed  is  made. 


it  has  been  even  held  to  be  a  forfeiture  of  the  power ;  but  Lord  HaU 
conceived  it  was  not  a  forfeiture^  because  a  lease  by  virtue  of  a  power 
takes  effect  out  of  the  settlement  that  gives  the  power,  and  by  sealing 
the  lease  the  power  is  executed,  and  then  the  livery  comes  too  late  to 
affect  it.     It  was  not  requisite,  nor  could  it  be  made,  whei-e  any  incor- 
poreal hereditaments  were  granted  for  life ;  nor  was  it  requisite  in  some 
cases,  where  an  estate  of  freehold  was  made  of  a  corporeal  thing;  as 
if  a  house  or  land  belonged  to  an  office,  and  the  office  were  granted 
by  deed,  the  house  or  land  passed  as  incident  thereunto ;  so  if  a  house 
or  chamber  belonged  to  a  corrody  :  neither  was  it  needful  in  a  grant 
of  trees  growing  on  the  grantor's  ground ;  for  they  would  pass  with- 
out livery  of  seisin  at  all.     If  a  man  make  a  lease  for  years,  the  lease 
is  perfect  by  the  delivery  of  the  deed  without  any  livery  of  seisin. 
Where  it  is  necessary  that  it  should  have  been  made,  the  Court  will 
presume  it  to  have  been  made  after  a  lapse  of  twenty  years  (^). 

The  law  as  to  livery  of  seisin,  although  not  abolished,  is  much 
altered  by  the  statutes  7  &  8  Vict.  c.  76,  s.  2,  and  8  &  9  Vict.  c.  106, 
8.  2.     By  the  first,  which  took  effect  from  the  31st  day  of  December, 
1844,  it  is  enacted,  "that  every  person  may  convey  by  any  deed 
without  livery  of  seisin  or  enrolment,  or  a  prior  lease,  all  such  freehold 
land  as  he  might  before  the  passing  of  this  act  have  conveyed  by  lease 
and  release ;  and  every  such  conveyance  shall  take  effect  as  if  it  had 
been  made  by  lease  and  release."     This  statute  is  repealed,  from  the 
1st  of  October,  1845,  by  the  statute  8  &  9  Vict.  c.  106,  which  enacts, 
8.  2,  that  after  that  day  "  all  corporeal  tenements  and  hereditaments 
shall,  as  regards  the  conveyance  of  the  immediate  freehold  thereof,  be 
deemed  to   lie   in   grant  as  well  as  in   livery."     A  learned  writer, 
Mr.  Archbold  (A),  appears  to  think  that  in  leases  for  lives  livery  of 
seisin  is  still  necessary,  on  the  ground  that  a  lease  for  life  does  not 
operate  as  a  "  conveyance  of  thp  immediate  freehold."    It  would  seem, 
however,  that  as  regards  the  conveyance  of  the  freehold,  a  lease  for 
life,  reserving  rent,  stands  on  the  same  footing  as  an  abs(4ute  grant 
for  life,  which  clearly  amounts  to  a  conveyance  of  the  immediate  free- 
hold. 

If  a  freehold  lease  be  made  to  two  lessees,  livery  of  seisin  to  one  is 
sufficient  (i).  Where  a  man  makes  a  lease  of  land  to  one  for  years, 
with  remainder  to  another  in  fee  or  in  tail,  or  for  life,  livery  of  seisin 
roust  be  made  to  the  lessee  for  years,  or  else  nothing  will  pass  to  him 
in  remainder,  and  yet  the  lease  for  years  will  be  good  (A). 

Livery  of  seisin  is  either  in  deed  or  in  law.  Livery  in  deed  is  thus 
performed :  the  lessor,  or  his  attorney  authorized  by  power  of  attorney, 
together  with  the  lessee  or  his  attorney,  come  to  the  land  or  to  the 


ig)  Reet  d.  Chamberlain  v.  Lloyds  Wight 
123. 
(h)  Land.  &  Ten.  28. 


(i)  Com.  Digr.  tit  Feoffment,  (B  1). 
(k)  Shep.  Touch.  210;    Com.  Dig.  tit 
Feoffment,  (B  1). 


'I 
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hoQfle,  and  there  in  the  presence  of  witnesses  declare  the  contents  of     Book  I. 
the  lease  on  which  livery  is  to  be  made  :  then  the  lessor,  if  it  be  of     sect.  li. 


land,  delivers  to  the  lessee,  all  other  persons  being  off  the  ground, 
a  clod,  or  turf,  or  a  twig,  or  bough  there  growing,  with  words  to  this 
effect :— '^  I  deliver  this  to  you  in  the  name  of  seisin  of  all  the  lands 
and  tenements  contained  in  this  deed"  (/) :  but  if  it  be  of  a  house,  the 
feasor  roust  take  the  ring  or  latch  of  the  door,  the  house  being  quite 
empty,  and  deliver  it  to  the  lessee  in  the  same  form ;  and  then  the 
lessee  must  enter  alone,  and  having  shut  the  door,  open  it,  and  let  in 
the  others.  If  the  conveyance  be  of  divers  lands  lying  scattered  in 
one  and  the  same  county,  and  then  in  the  lessor's  possession,  livery  of 
seisin  of  any  parcel  in  the  name  of  the  residue  is  suflBcient  for  all ;  but 
if  they  be  in  several  counties,  it  is  said  there  must  be  as  many  liveries 
as  there  are  counties ;  so  if  the  lands  be  out  on  lease,  though  all  lie  in 
the  same  county,  thei'e  must  be  as  many  liveries  as  there  are  tenants ; 
because  no  livery  can  be  made  in  this  case  but  by  the  consent  of  the 
particular  tenant,  and  the  consent  of  one  will  not  bind  the  rest  In  all 
these  cases  it  is  prudent  and  usual  to  indorse  the  livery  of  seisin  on  the 
back  of  the  deed,  specifying  the  manner,  place  and  time  of  making  it, 
togeiher  with  the  names  of  the  witnesses.  The  assent  of  a  tenant  at 
will  is  not  necessary  in  order  to  perfect  a  livery  of  seisin  (m). 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but  in  LWery  in  Law. 
sight  of  it  only ;  the  lessor  saying  to  the  lessee,  ''  I  demise,  grant,  and 
to  farm  let  such  land  unto  you,  enter  and  take  possession."  Here  if 
the  lessee  enter  during  the  life  of  the  lessor,  it  is  a  good  livery,  but  not 
otherwise.  This  livery  in  law  cannot,  however,  be  given  or  received 
by  attorney,  but  only  by  the  parties  themselves  (»). 

Although  in  leases  for  years,  or  other  chattel  interests,  livery  of  When  Entry  of 
seisin  was  never  necessary ;  yet  instead  thereof  an  actual  entry  is  re-  neceiaary. 
qaisite  to  vest  the  estate  in  the  lessee ;  for  to  many  purposes  he  is  not 
tenant  for  years  until  he  enters  (o).  This  entry  by  the  tenant  himself 
serves  the  purpose  of  notoriety  as  well  as  livery  of  seisin  from  the 
grantor  could  have  done,  which  it  would  have  been  improper  to  have 
given  in  this  case,  because  that  solemnity  is  appropriated  to  the  con- 
veyance of  a  freehold.  When  the  lessee  therefore  has  actually  so 
entered,  and  thereby  accepted  the  grant,  the  estate  is  then,  and  not 
before,  vested  in  him,  and  he  is  possessed,  not  properly  of  the  land, 

(/)  In  making  livery  of  seisin  no  parti-  though  such  child  were  the  descendant  of  a 

cular  form  of  words  need  he  observed ;  Doe  party  having  title,   unless  the  child  was 

1  Barnett  ▼.   Stock,  Oow,  178.     If  made  placed  there  for  the  purpose  of  representing 

Doder  a  power  of  attorney  contained  in  the  that  party ;  Doe  d.  Reed  v.  Taylor,  5  Barn, 

deed  itself,  it  is  not  necessary  that  it  should  &  Adol.  575 ;  2  Nev.  &  Man.  508. 

be  made  on  the  day  of  the  date  of  the  deed,  (m)  Doe  d.  Hindmarth  v.  Oliver,  1  Car.  & 

for  the  power  may  be  well  executed  after-  Kir.  543. 

wards ;  Roe  d.  Heale  v.  Rathleigk,  3  Barn.  (n)  2  Black.  Com.  316. 

&  Aid.  156.     Livery  of  seisin  is  not  ren-  (o)  2  Black.  Com.  Ii4,  814;   Co.  Litt. 

dered  void  by  the  fact  of  a  child  having  46  b. 
resMdned  on  the  premises  at  the  time,  even 
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but  of  the  term  of  years ;  the  possession  or  seisin  of  the  land  remaining 
still  in  him  who  has  the  freehold.  A  lessee  of  a  lease  in  reversion 
must  enter  when  his  lease  comes  into  possession,  for  if  he  enter  before 
it  will  be  a  disseisin ;  and  no  continuance  of  possession,  though  after 
the  term  actually  begins,  will  purge  the  disseisin,  or  alter  the  estate  of 
the  lessee  (p).  It  is  best  in  all  cases  for  the  lessee  to  enter  as  soon  as 
he  has  the  power  of  doing  so ;  for  if  the  lessor  levy  a  fine  before  the 
entry  of  the  lessee,  and  he  does  not  enter  until  after  five  years  ha?e 
elapsed  from  the  time  his  right  accrued,  the  term  will  be  barred  (5). 
Before  entry  the  lessee  clearly  cannot  maintain  any  possessory  action, 
as  trespass  or  ejectment. 

Before  entry  the  lessee  has  at  common  law  but  an  interesse  termini, 
an  interest  of  a  term,  and  no  possession ;  and  therefore  a  release  which 
enures  by  way  of  enlarging  an  estate,  cannot  work  without  a  possession, 
for  before  possession  there  is  no  reversion ;  but  if  a  lease  be  so  framed 
as  to  be  a  bargain  and  sale  under  the  Statute  of  Uses,  the  possession 
is  immediately  executed  in  the  lessee,  so  that  no  entry  is  necessary  (r). 
A  release  therefore  which  enures  by  enlargement  cannot  work  without 
a  possession ;  but  an  actual  estate  in  possession  is  not  necessary,  for  a 
vested  interest  suffices  for  such  a  release  to  operate  upon.     Premises 
were  demised  by  parol  for  a  year,  the  lessee  accepted  the  lease,  and 
by  virtue  of  the  demise  entered  upon  the  demised  land  ;  before  and  at 
the  time  of  the  demise,  eight  acres  included  in  it  had  been  demised  to 
a  third  party,  in  whose  possession  they  were,  so  that  the  lessee  could 
not,  and  did  not,  enter  upon  them  :  it  was  held  that  the  latter  demise 
was  wholly  void  as  to  the  eight  acres,  and  that  the  rent  was  not  appor- 
tionable,  and  could  not  be  distrained  for,  the  impediment  of  the  lessee 
taking  possession  not  being  analogous  to  an  eviction  by  an  elder 
title  (s).     So  where  the  tenant  could  not  obtain  possession  of  part  of 
the  premises  demised,  it  was  held  an  action  of  covenant  could  not  be 
maintained  by  the  lessor  against  the  lessee  for  the  rent,  as  in  such  an 
action  it  could  not  be  apportioned  (t),     A  lessor  may  release  the  rent 
reserved  before  entry,  in  respect  of  the  privity :  so  the  interest  which 
the  lessee  has  before  entry  is  gran  table  to  another ;  and  although  the 
lessor  die  before  the  lessee  enter,  yet  the  lessee  may  enter  into  the 
lands ;  so  if  the  lessee  die  before  he  enter,  yet  his  executors  or  admi- 
nistrators may  enter,  because  he  presently  by  the  lease  has  an  interest 
in  him  :  so  if  it  be  made  to  two,  and  one  die  before  entry,  his  interest 
shall  survive  (u).     This  interesse  termini  is  in  the  lessee,  whether  the 
lease  be  made  to  commence  immediately  or  at  a  future  day  (or). 


(  p)  Alexander  v.  Dyer,  Cro.  Eliz.  169. 
(q)  Saffyn's  cote,  5  Co.  Rep.  123. 
(rS  2  Black.  Com.  270. 
(«)  Neale  v.  Mackenzie,  1  Mees.  &  Wels. 
74;  2  Gale,  174;  in  error,  reversing  &  C. 


2  C.  M.  &  R.  84;  1  Gale,  1 19;  5  Tyr.  llOfi. 
(t)  Holgate  V.  Kay,  1  Car.  &  Kir.  341. 


(tt)  Co.  Liu.  46  b,  270  b. 

w       -       - 


xj  Com.  Dig.  tit  Estates,  (G  14). 
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Respecting  future  interests  as  to  their  being  barred  or  destroyed,  it      Book  I. 
has  already  appeared  that  all  leases  for  years  at  common  law^  when     'sb^t^\4.  * 
they  come  in  esse,  are  to  be  executed  by  the  entry  of  the  lessee ;  but  ~      ~ 
it  has  been  held,  that  after  the  period  of  expectancy  has  elapsed,  the  in  bamng 
lessee  before  entry  may  grant  his  term,  although  the  lessor  continues  J^^  ^°* 
in  possession^  because  such  lessee's  interesse  termini  was  not  divested 
or  turned  to  a  right,  but  continued  in  him  in  the  same  manner  as  it 
was  at  first  granted,  and  in  the  same  manner  he  transfers  it  over  to 
another,  who  by  his  entry  may  reduce  it  into  possession  whenever  he 
thinks  fit(y).     Where  one  made  a  lease  for  years  to  begin  after  the 
end  of  a  former  lease  for  years  then  in  being,  and  the  first  lease 
haying  ended  before  any  entry  of  the  second  lessee,  he  in  reversion 
entered  and  made  a  feoffment  in  fee,  and  levied  a  fine  with  pro- 
clamations, and  five  years  passed  without  entry  or  claim  of  the  second 
lessee;  it  was  held,   that  by  this  fine  and  nonclaim  his  term  was 
barred,  because  after  the  first   lease  expired,  the  second  lease  was 
actually  then  come  in  ess6>  and  reducible  into  possession  by  an  entry 
presently,  and  then  his  not  entering,  which  was  his  own  fault  and 
laches,  could  not  stop  the  operation  of  the  fine  from  running  against 
him  (2),  but  if  such  fine  had  been  levied  during  the  continuance  of 
the  first  lease,  it  was  agreed  that  the  operation  thereof  would  not 
begin  to  run  out  against  the  second  lessee  till  the  first  lease  were 
determined,  because  till  then  the  second  lease  was  only  an  interesse  ^ 
termini,  which  the  second  lessee  could  not  reduce  into  possession  by 
any  entry  till  the  first  lease  had  determined. 


Sect.  16. — WTien  void  or  voidable. 

A  lease  by  deed  requires,  1.  Proper  parties  and  a  proper  subject-  What  is  re- 
matter;   2.  To  be  written  or  printed  on  paper  or  parchment  duly  ieatcsby 
stamped ;  3.  Sufficient  and  legal  words  properly  disposed ;  4.  To  be  Deed, 
read,  if  desired,  before  the  execution;  for  not  reading  a  deed  to  a 
person  in  the  rough  draft,  nor  in  the  engrossment  before  execution,  is 
a  badge  of  fraud ;  6.  To  be  sealed,  and,  by  the  Statute  of  Frauds,  in 
many  cases,  signed  also ;  and  6.  To  be  delivered. 

It  may  be  avoided  by  matter  ex  post  facto,  as  1.  By  erasure,  inter-  What  avoids  • 
lineation,  or  other  alteration  in  any  material  part  (a).     If  a  deed  be    ®**®' 

(sp)  Bac  Abr.  tin  Leateg,  (P);  SandydaU  having  any  operation,  and  afterwards  filled 

V.  Cheyney,  Crow  Eliz.  157.  up  and  delivered  by  another  person,  in  the 

^')  S^fin'  ▼-  Adorns^  Cro.  Jac.  60;  Eoans  absence  of  the  party  who  has  executed,  and 

T.  Cncker,  8  Mod.  198;  Zouch  v.  Thompwn,  unauthorized  by  instrument  under  seal,  is 

1  Lofd  Raym.  179.  invalid;  Hibblewhite  v.  3PMorine,  6  Mees. 
(«)  2  Black.  Com.  308;  Bennett  v.  Vade,  &  Wels.  200.    The  addition  by  a  stranger 

2  AtL  327 ;  Oilier  v.  Maynwaring,  Cro.  Car.  of  a  seal  to  an  instrument  signed  only,  ren- 
399;  Bull.  N.  P.  267;  Hex  v.  Beck,  2  Stra.  ders  it  void;  Davidson  v.  Cooper,  11  Mees. 
1160.    A  deed  executed  with  blanks  in  &  Wels.  778;  1  Dow.  &  Low.  377. 
nsterial  porta,  whereby  it  is  incapable  of 
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altered  by  a  stranger  in  a  point  not  materia^  the  deed  is  not  avoided; 
but  it  is  otherwise  if  it  be  altered  by  a  stranger  in  a  point  material; 
for  the  witnesses  cannot  prove  it  to  be  the  act  of  the  party  where  there 
is  any  material  difference :  an  immaterial  alteration,  however,  does  not 
change  the  deed,  and  consequently  the  witnesses  may  attest  it  without 
danger  of  perjury ;  but  if  the  deed  be  altered  by  the  party  himself, 
though  in  a  point  not  material,  yet  it  avoids  it,  for  the  law  takes  every 
man's  act  most  strongly  against  himself.   If  there  be  several  coyenants 
in  a  deed,  and  one  of  them  be  aitered,  this  destroys  the  whole  deed, 
for  it  cannot  be  the  same,  unless  every  covenant  of  which  it  coosists 
be  the  same  also  (b).    2.  By  breaking  off  or  defacing  the  seal,  Bnksa 
indeed  it  be  done  by  accident ;  thus  on  an  indenture  to  lead  the  use  of 
a  common  recovery  being  offered  in  evidence  with  the  seals  tom  off, 
yet  it  being  proved  to  have  been  done  by  a  little  boy,  the  indenture 
was  allowed  to  be  read.    3.  By  delivering  it  up  to  be  cancelled.    4. 
By  the  disagreement  of  those  whose  concurrence  is  necessary  in  order 
for  the  deed  to  stand  ;  as  the  husband,  where  a  wife  is  concerned;  an 
jaahxit,  or  a  person  under  duress,  when  those  disabilities  are  removed, 
and  the  like.     6.  By  the  judgment  or  decree  of  a  court  of  judicature: 
— this  was  anciently  the  province  of  the  Court  of  Star  Chamber,  and 
naw  is  that  of  the  Court  of  Chancery,  and  is  exercised  when  it  appears 
that  the  deed  was  obtained  by  fraud,  force  or  other  foul  practice,  or 
is  proved  to  be  an  absolute  forgery  ;  in  any  of  which  cases  the  deed 
may  be  avoided  either  in  part  or  totally,  accordingly  as  the  cause  of 
avoidance  is  more  or  less  extensive  (c).     Where  a  lease  was  granted 
to  a  man  on  his  fraudulent  representation  that  he  intended  to  use  the 
premises  for  carrying  on  a  lawful  trade,  he  intending  at  the  time  to 
use  them,  and  afterwards  using  them,  as  a  brothel,  the  representation 
being  collateral  to  the  agreement,  was  held  not  to  avoid  the  lease  (rf)« 
In  covenant  for  rent  it  has  been  however  held  a  good  defence  that  the 
premises  were  demised  by  the  plaintiff  to  the  defendant  for  the  express 
purpose  of  being  used  for  boiling  oil  and  tar,  coiitrary  to  the  provisiaDS 
of  the  building  act  (e). 


Sect.  16. — Operation  as  a  Lease  m  an  Agreement  only. 

General  Rule.        Whether  an  instrument  (/)  shall  operate  as  an  actual  lease,  or  only 
as  an  agreement  for  a  future  lease  to  be  granted,  has  always  been  a 


(6)  Where  by  agfreement  between  plain- 
tiff and  defendant,  a  bouse,  No.  88,  was  let 
to  the  plaintiff,  and  after  the  agreement  was 
executed  and  delivered  to  the  plaintiff  the 
number  was  altered  to  85,  but  it  did  not 
appear  by  whom,  No.  35  being  in  fact  the 
house  let ;  it  was  held  that  the  agreement 
might  be  given  in  evidence  in  an  action  for 
an  excessive  distress,  in  which  the  demise 
was  admitted,  to  show  the  terms  of  the 


holding ;  Hutehins  v.  Scott,  2  Mees.  &  "VTels. 
809;  Mur.  &  Hurl.  194. 

(c)  2  Black.  Com.  808. 

(rf)  Ferret  v.  Hill,  28  Law  J^  C.  P,  185. 

(e)  Gas  Light  Company  t.  Twrmery  7  Scott, 
779;  8  Scott,  609;  5  Bing.  N.  a  666;  6 
Bing.  N.  C.  324. 

(/)  Instruments  made  on  or  after  the  1st 
of  January,  1845,  and  previous  to  the  Sod 
of  October  in  the  same  year,  are  aflfected  by 


OIPERATION  AS  A  LEASE  OB  AN  AOBBSMENT  ONLY. 


131 


fnii^l  subject  of  litigation,  and  it  is  impossible  to  reconcile  all  tlie 
dedsioDSon  the  point  (^).  The  general  rule  laid  down  in  the  cases 
is,  that  it  depends  upon  the  intention  of  the  parties,  as  it  is  to  be 
collected  firom  the  instrument  (A),  and  from  the  nature  and  condition 
of  the  subject-matter  (i):  but  the  courts  have  also  in  some  cases  looked 
at  the  acts  of  the  parties  to  assist  in  the  construction,  where  the  words 
of  the  instrument  were  ambiguous  (J).  An  express  proviso  that  the 
mstrament  is  not  to  operate  as  a  present  lease,  but  only  as  an  agree- 
ment for  a  future  lease,  shows  clearly  the  intention  of  the  parties, 
notwithstanding  the  inference  which  might  be  drawn  from  other  clauses 
in  the  instrument  (*) :  but  the  mere  use  of  the  word  "  agreement"  will 
not  make  an  instrument  to  agreement  for  a  lease  only  {I). 

Words  of  present  demise,  as  "  doth  let"  (»»),  **  agrees  to  let"  (n), 
"agrees  to  pay  for,  &c."  (o),  "doth  demise" (jp),  "shall  enjoy"  (j), 
will  make  an  actual  lease  ;  but  the  use  of  such  words,  however  strong, 


Book  I. 
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Sect.  15. 
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the  Parties. 

Acts  of  the 
Parties. 

ExpreM  Pro- 
viso. 


Words  of  pre- 
sent Demise. 


the  statute  7  &  8  Vict  c  76,  s.  4,  (repealed 
by  the  8  &  9  Vkt.  c.  106,  s.  8,  see  ante, 
P'  6,)  which  enacted,  ''that  no  lease  in 
writing  shall  be  valid  unless  made  by  deed, 
and  that  any  agreement  in  writing  to  let 
■hall  be  valid  and  take  effect  as  an  agree- 
nent  to  execute  a  lease."  The  effect  of 
this  enactment  is  to  render  an  instrument 
in  writing,  which  is  not  a  deed,  though  in  its 
terms  an  actual  present  lease,  valid  as  an 
agreement  lor  a  future  lease  to  be  granted ; 
and  it  requires  a  stamp  as  an  agreement 
only;  Burton  v.  Reevell,  16  Mees.  &  Wels. 
107. 

(;)  An  agreement  to  make  a  lease  is  a 
good  lease  in  equity,  and  a  confirmation  of 
«acli  lease  by  him  in  remainder  is  a  good 
kaae;  Hamilton  v.  Cardress  {Lady),  2  Bro. 
Pari.  Gas.  125.  But  still  agreemente  should 
in  DO  case  be  relied  on,  for  it  has  been  held 
that  die  trustee  of  a  term,  for  the  benefit  of 
creditors,  not  haying  notice  of  an  agreement 
for  a  lease  made  previous  to  the  grant  of  the 
term,  may  maintain  ejectment  against  the 
tenant  in  possession  under  the  agreement, 
on  die  ground  that  the  title  of  the  tenant 
^ng  oidy  a  doubtful  equity,  could  not  be 
Kt  up  against  the  legal  title  of  the  trustee ; 
Gwdtiiie  d.  Estwick  v.  Way,  1  Term.  Rep. 
735-  If  the  instrument  do  not  amount  to 
an  actual  demise,  the  lessor  cannot  enforce 
the  payment  of  his  rent  by  the  summary 
'wnedy  of  distress,  but  is  left  to  his  action 
fcr  we  and  occupation ;  Dunk  v.  Hunter,  5 
Bam.  &  Aid.  322.  See  post.  Book  11., 
Chap.  II,  Sect.  2,  (a). 

(*)  See  particularly  Poole  v.  Bentley,  12 
East,  168;  2  Campb.  286;  Pernng  v.  Brooke, 
I  M. k  Rob.  610;  7  Car.  &  P.  360;  Mor- 
ir«  d.  Ihtedimg  t.  BU$ell,  3  Taunt.  65;  Doe 
i  Jack$on  v.  Ashhumer,  5  Term  Rep.  168 ; 
J«pww  V.  Bluck,  5  Scott,  515;  4  Bing. 
"•C.  187;  1  Am.  27.  See  also  cases,  Nos. 
25. 27,  38,  30,  31,  87,  21,  48,  post,  p.  139, 

(0  Doe  d.  MorgM  v.  Potveilt  7  Man.  & 
Gn»a.  980;  8  Scott,  N.  R.  687. 


{j)  In  Doe  d.  Pearson  v.  lUet,  8  Bing. 
181 ;  1  M.  &  Scott,  264;  Oimpman  v.Btuck, 
4  Bing.  N.  C.  195;  1  Am.  35.  See  also  Z>oe 
d.  Jackson  v.  Askhumer,  5  Term  Rep.  168, 
per  Ashurst,  J.  But  see  contra.  Doe  d. 
Morgan  v.  Powell^  7  Man.  &  Gran.  980 ;  8 
Scott,  N.  R.  687,  and  Alderman  v.  Neate,  4 
Mees.  &  Wels.  716,  per  Lord  Abinger,  C.  B. 
The  acts  of  the  parties  seem  to  have  had 
some  effect  on  the  decisions  in  Baxter  d. 
Ahrahall  v.  Brown,  2  W.  Black.  973;  Alex- 
ander v.  Bomiin,  4  Bing.  N.  C.  799 ;  6  Scott, 
61 1 ;  1  Am.  337 ;  and  Sturgion  v.  Painter, 
Bac.  Abr.  tit.  Leases,  (K);  Noy,  128. 

(k)  Pernng  v.  Brooke,  1  M.  &  Rob.  510; 

7  Car.  &  Pay.  360. 

(I)  John  V.  Jenkhu,  1  Cr.  &  Mees.  233; 

8  Tyr.  177;  Browne  v.  Warner,  14  Ves.  156; 
Doe  d.  Morgan  v.  Powell,  7  Man.  &  Gran. 
980;  8  Scott,  N.  R.  687. 

(m)  Harrington  v.  Wise,  Cro.  Eliz.  486; 
Noy,  67  ;  Moore,  459  ;  Baxter  d.  Ahrahall 
V.  Brown,  2  W.  Black.  973;  John  v.  Jenkins, 
1  Cromp.  &  Mees,  227  ;  3  Tyr.  170. 

(n)  Stanifortk  v.  Fox,  7  Bing.  690;  6 
Moore  &  Pay,  689 :  Doe  d.  Pearson  v.  Ries, 
8  Bing.  178 ;  1  Moore  &  Scott,  259 ;  Doe 
d.  Walker  v.  Groves,  16  East,  244;  Doe  d. 
Phillip  V.  Benjamin,  9  Ad.  &  El.  6^;  1  Per. 
&  Dav.  440;  2  Will.  Wol.  &  Hod.  96;  Mor- 
gan  d.  Dowding  v.  Bissell,  8  Taunt.  65 ;  Colley 
V.  Streeton,  3  Dow.  &  Ryl.  522.  But  «*  agrees 
to  let  and  grant  a  lease,"  coupled  with  other 
words  of  agreement  merely,  are  at  least 
doubtful ;  Doe  d.  Morgan  v.  Powell,  7  Man. 
&  Gran.  980 ;  8  Scott,  N.  R.  687.  See  also 
cases,  Nos.  21,  22,  26, 32a,  87, 40, 48,  post, 
p.  139,  &c. 

(o)  Wright  V.  Trevezant,  8  Car.  &  Pay. 
441 ;  Mood.  &  Malk.  231. 

( p)  Barry  v.  Nugent,  5  Term  Rep.  166,  n. ; 
8  Dougl.  179. 

{q)  Drake  v.  Munday,  Cro.  Car.  207 ;  W. 
Jones,  231.  But  those  words  are  qualified 
by  the  addition  of  such  words  as — "  and  I 
engage  to  give  him  a  lease;*'  Doe  d.  Jackson 
V.  Ashbumer,  6  Term  Rep.  168. 
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will  not  constitute  the  instrament  a  lease,  if  it  can  be  inferred  bm 
the  language  of  the  rest  of  the  instrument  that  the  parties  had  it  in 
contemplation  to  enter  into  a  future  lease  (r). 

Even  a  clause  for  the  future  execution  of  a  formal  lease  doesDotof 
itself  necessarily  imply  that  the  instrument  must  be  only  aQ  agreement 
for  a  lease,  if  the  intention  of  the  parties  appear  to  be  otherwise  (i)- 

Certainty  as  to  the  time  when  the  term  and  rent  are  to  com- 
mence (0,  as  to  the  length  of  the  term  (m),  and  as  to  the  amount  of 
the  rent(ar),  is  necessary  in  order  to  make  the  instrument  operate  w 
an  actual  demise. 

Uncertainty  as  to  who  were  to  be  lessors  is  a  ground  for  constnun; 
an  instrument  an  agreement  only  (y).  Uncertainty  as  to  the  terms  of 
the  holding  will  generally  induce  the  courts  to  construe  the  instrome&t 
as  a  mere  agreement  for  a  lease  (z). 

Therefore  a  document  relating  to  the  demise  of  some  mines  was  held 
to  require  a  more  definite  statement  of  the  terms  between  the  parties 
in  order  to  constitute  it  an  actual  demise :  and  in  the  same  case  the 
convenience  of  the  parties  was  made  partly  a  ground  for  coDstroiog 
the  document  as  an  agreement  only  (a). 

It  was  formerly  held,  that  where  the  holding  was  to  be  under ''^ 


(r)  See  cases,  Nos.  9,  16,  23,  83,  35,  46, 
54,  post,  p.  136,  ficc,  where  the  instruments 
were  held  to  be  agreements  only. 

(«)  Poole  V.  Bentley,  12  East,  168  ;  2 
Campb.  286 ;  Baxter  d.  Ahrahall  v.  Browne 
2  W.  Black.  973 ;  Barry  T.  Nugent,  6  Term 
Rep.  165,  n.;  8  Doug.  179;  Doe  d.  Walker 
V.  Grovet,  15  East,  244;  Doe  d.  Phillip  v. 
Bet^amin,  9  Ad.  &  El.  644;  1  Per.  &  Dav. 
440;  2  Will.  Wol.  &  Hod.  96;  Alderman  v, 
Neate,  4  Mees.  &  Wels.  704;  1  Horn.  & 
HurL  369;  Chapman  v.  Bluck,  4  Bing.  N.  C. 
187;  5  Scott,  515;  1  Arn.  27;  Warman  v. 
Faithful,  5  Bam.  &  Adol.  1042 ;  3  Nev.  & 
Man.  137.  See  also  cases,  Nos.  4,  25,  38, 
27i  28,  52,  41,  40,  post,  p.  136,  &€.,  where, 
notwithstanding  such  a  clause,  the  instru- 
ments were  held  to  be  present  leases ;  and 
Nos.  23,  33,  1, 10, 15, 16, 18,  20,  24,  28,  29, 
34,  35,  36,  42,  43,  post,  p.  139,  &c.,  where 
instruments  containing  such  a  clause  were 
held  agreements  only. 

(/)  Wright  V.  Trevetant,  3  Car.  &  Pay. 
441 ;  Mood.  &  Malk.  2Z\  ;  Doe  d.  Pearson  y. 
Riet,  8  Bing.  178;  1  Moore  &  Scott,  259  ; 
Staniforth  v.  Fox,  7  Bing.  590 ;  5  Moore  & 
Pay.  589 ;  Doe  d.  Phillip  v.  Benjamin,  9  Ad. 
&  El.  644;  1  Per.  &  Dav.  440;  2  Will.  Woll. 
&  Hod.  96 ;  Chapman  v.  Bluck,  4  Bing.  N. 
C.  187;  5  Scott,  515;  1  Am.  27;  War^ 
man  v.  Faithful,  5  Barn.  &  Ad.  1042  ;  3  Nev. 
&  Man.  137  ;  Dunk  v.  Hunter,  5  Bam.  & 
Aid.  322;  Clayton  v.  Burtenthaw,  5  Barn.  & 
Cress.  41  ;  7  Dowl.  &  Ryl.  800  ;  Doe  d. 
Morgan  v.  Powell,  8  Scott,  N.  R.  687 ;  7 
Man.  &  Gran.  980;  Gore  v.  Lloyd,  12  Mees. 
&  Wels.  463 ;  Doe  d.  Wood  v.  Clarke,  7 
Queen's  B.  Rep.  211.    See  also  cases,  Nos. 


9,  19,  post,  p.  136,  &C. 

(«)  Clayton  v.  BwrtenOutw,  5  Barn.  &  Gre& 
41  ;  7  Dow.&  Ryl.800;  Warmami.FaOifBl. 

5  Bam.  &  Adol.  1042 ;  3  Nev.  &  Maa.  1ST  \ 
Wright  V.  Trevezant,  3  Car.  &  Pay.  4*1; 
Mood.  &  Malk.  231 ;  Gore  v.  Lloyd,  12  Mees. 

6  Wels.  463.  See  also  OoodtUle  d.  EstmAt 
v.  Way,  I  Term  Rep.  735  ;  Dumk  v.  if«t<ff. 

5  Bam.  &  Aid.  322 ;  and  Brottme  v.  Waner, 
14  Ves.  156. 

(x)  /oAn  v.  Jenkins,  1  Cr.  &  Mees,  237; 

3  Tyr.  170  ;  Morgan  d.  Dowding  v.  Bissell,  S 
Taunt.  65 ;  Cht^man  v.  Toumer,  6  Mees.  & 
Wels.  100. 

(  y)  Doe  d.  Bailey  v.  Foster,  3  Com.  B.  R- 
215. 

(«)  Doe  d.  Pearson  v.  Ries,  8  Bing.  17S; 
1  Moore  fit  Sc.  259;  Alderman  v.  Stek, 

4  Mees.  &  Wels.  704 ;  1  Honi.  &  Hurl.  369; 
Doe  d.  Phillip  v.  Benjamin,  9  Ad.  &  EL  644; 
1  Per.  &  Dav.  440 ;  2  Will.  WoL  &  Hod. 
96 ;  Morgan  d.  Dowding  v.  Bissell,  3  Taaat 
65 ;  Doe  d.  Green  v.  Fidler,  Peake,  Ad.  Ca. 
33 ;  Browne  v.  Warner,  14  Ves.  35 ;  O^ 
man  v.  Toumer,  6  Mees.  St  Wels.  100 ;  Joan 
V.  Reynolds,  1  Queen's  B.  Rep.  506 ;  1  Gale 

6  Dav.  62 ;  Doe  d.  Morgan  ▼.  P^neeU,  8 
Scott,  N.  R.  687 ;  7  Man.  &  Gran.  9JS0. 
See  also  cases,  Nos.  4,  17,  19,  22,  25,  39, 
40,  41,  48,  52,  post,  p.  136,  &c.,  where  the 
instruments  were  held  to  be  present  leases, 
and  Nos.  1,  9,  16,  20,  29,  33,  34,  35,  42, 50, 
post,  p.  135,  &c.,  where  they  were  held  to  be 
merely  agreements,  the  terms  of  holding  in 
all  of  which  were  mentioned. 

(a)  Doe  d.  Morgan  v.  Powell,  8  Scott,  N.  R. 
687  i  7  Man.  &  Gran.  980. 
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usual  covenants,"  the  instrument  must  be  an  ascreement  for  a  lease  Book  I. 

.               .  Chapter  IV 

merely  {b) ;  but  it  has  been  since  held,  that,  notwithstanding  such  a  sect.  16. 

clause,  the  instrument  may  be  sufficiently  certain   to  be  an  actual 

(c). 


Where  the  instrument  has  contained  a  clause  to  the  effect  that  the  inttniment  to 
instrument  shall  be  binding  until  a  lease  is  executed,  it  has  in  general  ^  binding, 
been  held  to  be  an  actual  lease  {d),    A  proviso,  giving  a  right  of  Right  of 
entry  for  breach  of  the  terms  of  holding,  seems  also  to  be  some  slight  ^"*^' 
ground  for  construing  the  instrument  containing  it  to  be  an  actual 
lease  (e).    A  clause,  giving  the  landlord  power,  until  a  regular  lease  Distrew. 
was  executed,  to  distrain  for  rent,  has  been  held  to  be  a  ground  for 
construing  the  instrument  containing  it  to  be  merely  an  agreement  {f). 
Clauses  for  the  tenant  to  paint  every  three  years,  to  put  the  premises  Reptin. 
into  repair  (^),  and  to  insure  the  premises  (A),  have  been  held  material  Insurance, 
to  show  that  the  instruments  containing  them  were  actual  leases.     A 
clause  not  to  commit  waste  (t)  does  not  show  an  instrument  to  be  a  Waste. 
lease,  the  intention  from  the  other  clauses  appearing  to  be  to  create  a 
mortgage.     A  clause  to  enable  the  tenant  to  purchase  the  property.  Purchase, 
does  not  appear  very  material  to  show  the  intention  of  the  parties  (A). 
An  expression  that  a  clause  shall  be  added  in  the  lease  for  a  certain  Clause  to  he 
purpose,  was  held  material  to  show  that  the  instrument  was  an  agree- 
ment only  (/). 

Clauses  by  which  certain  acts,  as  procuring  additional  land,  building  Acts  to  he 
part  of  the  premises,  Sec,  are  to  be  done  by  the  landlord  previous  to  i^  ^ 
the  commencement  of  the  term,  seem  material  to  show  the  intention 
of  the  parties  to  be  to  make  an  agreement  for  a  lease  merely  (m).   But  By  Tenant, 
clauses  by  which  the  tenant  is  bound  to  lay  out  money  on  the  premises 

(b)  In  Morgan  d.  Dowding  ▼.  Bistell,  8  104;  2  Horn,  ft  Hurl.  86;  Doe  d.  Bailey  v. 

Taont  65;  and  per  Best,  C.  J.,  in  Wrighi  t.  Foster,  8  Com.  B.  Rep.  215.     But  see  Han- 

Trtvezami,  8  Car.  &  P.  446.     See  also  cases,  cock  t.  Cqg^,  8  Bing.  858 ;  1  Moore  ft  Scott, 

Nos.  18,  16,  10,  20,  38.  34,  post,  p.  188,  ftc.,  621. 

where  in&tnimenu  containing  such  a  clause  (g)  Pinero  f,Jud$ony  6  Bing.  206 ;  8  Moore 

were  held  to  be  agreements  only,  though  not  ft  Pay.  497 ;  Doe  d.  Pearton  v.  RUt,  8  Bing. 

on  that  account  178  ;  1  Moore  ft  Scott,  259. 

(t)  Doe  d.  Pkillip  v.  Benjaauu,  9  Ad.  ft  (A)  Doe  d.  Pearson  Y.Riet,  8  Bing.  178; 

£1.  644 ;  1  Per.  &  DaT.  440  ;  2  Will.  Wol.  1  Moore  ft  Scott,  259. 

6  Hod.  96  ;  Alderman  v.  Neaie^  4  Mees.  ft  (i)  Evans  v.  Thomas,  Cro.  Jac.  172. 
Well.  704;  1  Horn,  ft  Hurl.  369.   See  also  (k)  Dankv,  Hunter,  5  Bam.  ft  Aid.  822; 
cues,  No8L  17,  19,  22,  89,  41,  post,  p.  188,  Alderman  v.  Neate,  4  Mees.  ft  Wels.  704 ; 
&&,  where  sucb  clauses  were  not  objected  1  Horn,  ft  Hurl.  869  ;  Chapman  t.  Toumer, 
ta  6  Mees.  ft  Wels.  100. 

(<0  Doe d.  Walker  V,  Groves,  16  East,  2^;  (I)  Doe  d.  Bromfield  v.  Smith,  6  EbbI,  5S0 ; 

^Wro  T.  Judsam^  6  Bing.  206 ;  8  Moore  ft  2  Smith,  570.     See  also  Dunk  t.  Hunter,  6 

Piy.  497 ;  PooU  ▼.  Beniley,  12  East,  168 ;  Bam.  ft  Aid.  827  ;  and  Curling  v.  Mills,  6 

2  Campb.  286  ;  Haacoek  v.  Cqffyn,  8  Bing.  Man.  ft  Gran.  178  ;  7  Scott,  N.  R.  709. 
'58 ;  1  Moore  ft  Scott,  521 ;  Wilson  v.  Chis-  (m)  Doe  d.  Jackson  v.  Ashbumer,  6  Term 

Ml,  4  Car.  ft  Pay.  474.    Contri,  Pernng  Rep.  168 ;  Staniforth  v.  Fox,  7  Bing.  590 ; 

yr.Broek,  I  Mood,  ft  Rob.  510;  7  Car.  ft  5  Moore  ft  Pay.  589;  Hayward  v.  Haswell, 

Par.  860.  6  Ad.  ft  EI.  265 ;  1  Nev.  ft  Per.  411 ;  Will. 

(s)  Doe  d.  Green  ▼.  Fidier,  Peake,  Ad.  Ca.  Wol.  ft  DaT.  158  ;  Rawson  v.  Eicke,  7  Ad. 

S8 ;  Perring  ▼.  Brook,  1  Mood,  ft  Rob.  510 ;  ft  El.  451 ;  2  Nev.  ft  Per.  428 ;  WiU.  Wol. 

7  Car.  ft  Pay.  860  ;  Doe  d.  WaUcer  v.  Groves,  ft  Dav.  675 ;  John  v.  Jenkins,  1  Cr.  ft  Mees. 
15  £art,  244 ;  Pinero r.Judsou,  6  Bing.  206;  227 ;  8  Tyr.  170  ;  Gore  ▼.  Lloyd,  12  Mees. 

8  Moore  ft  Pay.  497.    See  also  cases,  Nos.  ft  Wels.  468 ;  Z)m?  d.    Wood  v.  Clarke,  7 
17,  19,  20,  post,  p.  188.  Queen's  B.  Rep.  211. 

(/)  Bieknell  w.  Hood,  5  Mees.  ft  Wels. 
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Book  I. 

Chapter  TV. 

Sect.  16. 


Payment  of 
Money. 

Condition. 


Immediate 
Possession. 


Interval  be- 
fore Term 
commences. 


Power  to  de- 
mise. 


Forfeiture. 


immediately,  tend  to  show  the  intention  to  have  been  to  make  aa 
actual  lease  (n)«  But  notwithstanding  a  clause  binding  the  teuant  to 
commence  sinking  a  pit  before  a  certain  day,  the  instrument  was  held 
to  be  an  agreement  only  (o).  So  notwithstanding  a  clause  that  upon 
the  tenant  putting  the  premises  in  repair  a  lease  would  be  granted,  it 
was  held  an  agreement  merely  (|?).  A  clause  that  the  tenant  on 
entry  is  to  pay  a  sum  of  money,  seems  inconsistent  with  aa  actual 
demise  (q).  An  unperformed  condition  annexed  to  the  agreement  will 
prevent  the  instrument  from  being  an  actual  demise  (r).  So  a  proviso 
that  certain  things  be  done  on  a  plan  to  be  settled  («). 

If  it  appears  that  the  tenant  is  to  have  immediate  possession  of  the 
premises,  it  will  be  a  ground,  though  not  a  conclusive  one,  for  sup- 
posing the  intention  of  the  parties  to  have  been  to  create  an  actual 
lease  (t).     A  considerable  interval  between  the  time  of  making  the 
instrument  and  the  time  when  it  is  to  commence  taking  effect,  is  a 
ground  for  construing  it  to  be  an  agreement  for  a  lease  only  (it) :  even 
though  the  tenant  is  to  have  immediate  possession  (or).    The  mere  fact 
of  the  tenant  being  in  possession  at  the  time  of  the  execution  of  the 
instrument  does  not  appear  ever  to  have  been  relied  on  as  a  means  of 
arriving  at  the  intention  of  the  parties  (y).     The  landlord  not  having 
power  at  the  time  of  the  execution  of  the  instrument  to  create  a  lease 
has  been  alone  held  sufficient  ground  for  deciding  it  to  be  an  agree- 
ment merely  (z).     Where  the  effect  of  holding  an  instrument  relating 
to  some  copyhokl  land  to  be  an  actual  lease,  would  have  been  to  cause 
a  forfeiture,  against  which  the  parties  had  provided  by  a  particukur 


(n)  Poole  V.  BentUy,  12  East,  168;  2 
Campb.  286  ;  PiTiero  v.  Judson,  3  M.  &  Pay. 
497  ;  6  Bing.  206 ;  Doe  d.  Pearson  v.  Ries,  1 
M.  &  Scott,  259;  8  Bing.  178;  but  see 
Alexander  v.  Bormin,  4  Bing.  N.  C.  799 ;  6 
Scott,  611 ;  1  Arn.  337 ;  Chajman  v.  Towner, 
6  Mees.  &  Wels.  100 ;  Curling  v.  MilU,  6 
Man.  &  Gran.  173;  7  Scott,  N.  R.  709; 
TarU  y.  Darby,  15  Mees.  &  Wels.  601. 

(o)  Doe  d.  Morgan  v.  Powell,  8  Scott, 
N.  R.  687 ;  7  Man.  &  Gran.  980. 

^p)  Doe  d.  Bwley  v.  Foster,  3  Com.  B. 
Rep.  215. 

(9)  Dunk  V.  Hunter,  5  Barn.  &  Aid.  322; 
Chapman  v.  Bluck,  4  Bing.  N.  C.  187;  5 
Scott,  515  ;  1  Arn.  27.  And  see  Brasher  v. 
Jackson,  6  Mees.  &  Wels.  549. 

(r)  Chapman  v.  Bluck,  4  Bing.  N.  C.  187  ; 
5  Scott,  515;  1  Arn.  27.  See  also  Doe 
d.  Bailey  v.  Foster,  3  Com.  B.  Rep.  215 ; 
but  see  Doe  d.  Green  v.  Fidler,  PeaKe,  Ad. 
Ca.88. 

(«)  Doe  d.  Wood  v.  Clarke,  7  Queen's  B. 
Rep.  211. 

(0  Ten^st  V.  Ratoiing,  13  East,  18 ; 
Colley  y.  Streeton,  3  Dowl.  &  Ryl.  522; 
Poole  V.  Bentley,  12  East,  168 ;  2  Campb. 
286;  Hancock  v.  Cqfyn,  1  M.  &  Scott,  521; 
8  Bing.  358 ;  GoodiitLe  d.  Estwick  v.  Way, 
1  Term  Rep.  735 ;  Bicknell  y.  Hood,  5  Mees. 


&  Wels.  104;  2  Horn.  &  HurL  86;  Met- 
ander  v.  Bonnin,  4  Bing.  N.  C.  799 ;  6  Scott, 
311 ;  1  Arn.  337 ;  Dunk  y.  Hunter,  5  B.  & 
Aid.  322 ;  TUdaU  y.  Essex,  3  Bulst.  204; 
Hob.  34;  Moor,  861;  1  RoU.  Rep.  397;  1 
Brown.  &  G.  23 ;  Dse  d.  Walker  v.  Grom, 
15  East,  244;  Brashier  y.  Jackson,  6  Meet. 
&  Wels.  549 ;  Doe  d.  Pierson  y.  Hies,  8  Bing. 
178;  1  M.  &  Scott,  259;  Cht^mum  y.  Black, 
4  Bing.  N.  C.  187;  5  Scott,  515;  1  Am.  27; 
Curling  y.  MiUs,  7  Scott,  N.  R.  709 ;  6  Man. 
&  G.  1 73 ;  Tarte  y.  Darby,  15  Mees.  &  Wels. 
601 ;  Doe  d.  Morgan  v.  Powell,  7  Man.  &  6. 
980;  8  Scott,  N.  R.687. 

(a)  Doe  d.  Jackson  y.  Ashbumer,  5  Term 
Rep.  163;  Tempest  v,  Rowling,  13  East,  18; 
Jones  y.  Reynolds,  1  Queen's  B.  Rep.  506; 
1  Gale  &  Day.  62.  See  also  cases,  No&  11, 
19,  49,  50,  post,  p.  137,  &c. 

(x)  Colley  V.  Streeton^  3  Dowl.  &  Ry.  522. 

(y)  See  cases,  Nos.  81,  20,  24^  50»  post, 
p.  141,  &c. 

{z)  Hayward  y.  HasweU,  6  Ad.  ft  SIL 
265 ;  1  Ney.  &  Per.  411 ,  Will.  Wol.  &  Dav. 
158;  Tisdale  y.  Essex,  3  Bulst.  204;  Dee  d. 
Jackson  y.  Ashbumer,  5  Term  Rep.  163. 
See  also  Doe  d.  Coore  y.  Clare,  2  Term  Repi 
739 ;  but  see  Barry  y.  Nugmi,  5  Ten  Rep. 
165,  n.;  3  Dougl.  179. 
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clause,  it  was  held  to  be  an  agreement  merely  (a) ;  but  in  another      Boob  L 
case  the  court  was  inclined  to  hold  an  instrument  relating  to  copyhold     ^Vc^^'ie. 


land  to  be  an  actual  lease,  though  it  would  cause  a  forfeiture  (6).     If  *"■; 
the  instrument  is  signed  by  the  tenant  only,  it  cannot  be  held  to  be  an 
actual  lease  (c) ;  but  the  mere  absence  of  words  binding  the  landlord 
io  the  body  of  the  instrument,  seems  immaterial,  if  it  is  signed  by 
him  {d).    An  instrument  by  way  of  mortgage  has  been  held  not  to  be  Mortgage; 
aa  actual  lease  («).    The  absence  of  the  general  forms  of  a  lease  was  General 
in  one  case  relied  on  partly  as  showing  that  the  instrument  was  an  '^^"°^ 
agreement  merely  (/).     An  instrument  purporting  to  be  a  lease  of  an  incorporeal 
incorporeal  hereditament,  but  without  seal,  has  been  held  not  to  be  a  JJ*^*^' 
lease  (^).    The  amount  of  stamp  imposed  on  the  instrument  at  the  stamp, 
tnoe  of  executing  has  been  held  to  be  some  indication  of  the  intention 
of  the  parties  (A)« 

To  enable  the  reader  to  form  a  more  correct  judgment  in  the  appli-  Cases  of  the 
cation  of  the  rules  above  laid  down,  it  will  be  best  to  state  briefly  the  ^ni^entH  ""^ 
substance  of  the  cases  on  the  point  (t). 

(1.)  An  instrument  containing  a  proviso  that  it  shall  not  operate  as 
a  lease  or  actaal  demise,  is  an  agreement  only,  though  it  ieems  to 
contain  words  of  present  demise,  with  clauses  to  show  an  actual  de- 
mise (i). 

(2.)  A  lease  made  before  the  passing  of  the  Statute  of  Frauds,  in 
these  words,  **  I  will  you  shall  have  a  lease  for  twenty-one  years  of 
my  lands  in  2>.,  paying  ten  shillings  yearly  rent ;  make  a  lease  in 
writing,  and  I  will  sign  it ;"  was  held  to  be  a  perfect  demise,  as  the 
iotention  of  the  parties  was  sufficiently  expressed  (/)• 

(3.)  Where  by  articles  indented  and  under  seal,  it  was  covenanted 
between  the  parties  that  A.  '*  doth  let"  certain  lands  for  a  certain  term, 
to  begin  at  the  feast  of  St  Michael  next  following,  provided  that  S. 
paid  a  certain  rent ;  and  idso  the  said  parties  covenanted  that  a  lease 
ahould  be  made  and  sealed  according  to  the  effect  of  the  articles  upon 

(a)  Doe  d.  Caore  v.  Clare,  2  Term  Rep.  822 ;  but  see  Doe  d.  Oreen  v.  Fidler,  Peake, 

739.    See  also  Lady  Sfontague'i  case,  Cro.  Ad.  Ca.  8S. 

Jac  SOI ;   and  Doe  d.  BaUey  v.  Foster,  3  {g)  Mayfield  v.  Robinson,  7  Queen's  B. 

Com.  B.  Rep.  215.  Rep.  486 ;  Doe  d.  Morgan  v.  Powell,  7  Man. 

{h)  MiehardM  ▼.  Sely,  3  Keb.  S38;  2  Mod.  &  G.  980. 

80;   Rose  T.  Pmdton,  2  B.  &  AdoL  828;  (A)  Doe  d.  Coore  v.  Clare,  2  Terra  Rep. 

Con.  Dig.  Covenant,  (F).  739;  Doe  d.  Green  v.  Pidler,  Peake,  Ad.  Ca. 

(c)  e£ylmi  ▼.    Burtenskam,   6   Bam.   Si  38 ;  but  see  Morgan  d.  Dowding  y.  Bissely  3 

CreiB.  41 ;  7  Dowl.  &  Ry.  800;  Eagleton  ▼.  Taunt.  71.     It  is,  however,  on  an  objection 

Gvtteridge,  II  Bfees.  ft  Wels.  465 ;  2  Dowl.  to  the  sufficiency  of  the  stamp  that  many  of 

N.  S.  1053 ;  Dee  d.  Marlow  v.  WtgginSy  4  the  cases  on  this  point  have  arisen. 

Queen's  B.  Rep.  367 ;  3  Gale  &  Dav.  504.  (t )  It  is  impossible  to  make  a  good  ar- 

{d)  Wright  y.  Tmesamt,  3  Car.  ft  Pay.  ranprement  of  these  cases,  owing  to  the 

441  i  Mood.  &  Malk.  231.    See  also  Chap-  vanety  of  the  precise  grounds  on  which 

nen  v.  Biuek,  4  Bing.  N.  C.  187 ;  5  Scott,  some  have  been  decided,  and  the  absence 

615;  1  Aro.  27 ;  and  Doe  d.  Marlow  v.  Wig-  of  statement  of  any  ground  for  the  decision 

gms,  4  Queen's  B.  Rep.  367 ;  3  Gale  ft  Dav.  of  others. 

504i  (k)  Perring  v.  Brook,  1  Mood.  &  Rob. 

(«)  Amm  ▼.  Thamasy  Cxo.  Jac.  172  ;  but  510;  7  Car.  &  Pay.  360. 

aee Bkhards  ▼.  Sely,  3  Keb.  638 ;  2  Mod.  80;  (i)  Middan's  ease,  Cro.  Eliz.  33. 

(/)  In  Dwk  ▼.  Hunter,  5  Bar.  ft  Aid. 
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Book  I.      the  feast  of  All  Saints :  it  was  held  to  be  a  good  present  demise,  and 

'sECT^le.      ^^^*  what  followed  was  only  for  further  assurance  (m). 

■  (4.)  Where  there  was  a  covenant  that  A.  should  hold  and  enjoy 

certain  lands,  it  was  held  to  be  a  lease,  though  there  was  also  a  coTe- 

nant  to  make  a  good  and  perfect  demise  of  the  premises,  as  security 

for  the  quiet  enjoyment  thereof,  as  his  counsel  should  think  fit  (n). 

(5.)  Where  one  made  a  lease  for  life,  and  it  was  provided,  that  if 
the  lessee  died  within  sixty  years,  then  his  executors  and  assigns 
should  enjoy  the  land  in  his  right  for  so  many  years  as  should  be 
behind  of  the  sixty  years  from  the  date  of  the  lease :  it  was  held  to  be 
only  a  covenant,  and  no  lease  (o). 

(6.)  A.  covenanted  to  convey  lands  by  fine  or  other  assurance  to 
B,,  with  a  proviso  that  if  A,  payed  lOOZ.  at  the  end  of  thirteen  years, 
then  he  might  re-enter,  and  that  B.  should  enjoy  the  land  until  the 
end  of  the  thirteen  years,  and  after,  for  ever,  if  the  lOOZ.  were  unpaid. 
JB.  covenanted  to  pay  an  annual  rent,  and  that  he  would  not  commit 
waste  during  the  thirteen  years :  held,  that  this  was  not  a  lease,  but 
merely  a  covenant  ( jp). 

(7.)  Where  there  was  a  deed  that  a  person  should  "  hold  and  enjoy 
some  copyhold  premises  from  seven  years  to  seven  years  for  and 
during  the  term  of  forty-nine  years,"  with  a  proviso  "  that  it  should 
be  void  on  payment  of  so  much  money,"  though  intended  only  as  a 
collateral  security,  the  court  inclined  to  hold  it  a  present  lease,  though 
it  made  a  forfeiture  (y). 

(8.)  A  lease  of  a  copyhold  for  a  year,  warranted  by  the  custom,  and 
so  on  from  year  to  year  during  ten  years,  is  a  good  lease  for  ten  years; 
but  a  lease  for  a  year,  with  a  covenant  that  the  lessee  shall  enjoy  the 
land  from  year  to  year  during  ten  years,  is  not  (r). 

(9.)  An  instrument  in  respect  to  copyhold  premises,  on  an  agree- 
ment stamp,  reciting  that  A,,  in  case  he  should  be  entitled  to  certain 
copyhold  premises  on  the  death  of  jB.,  would  immediately  demise  the 
same  to  C,  declaring  '*  that  he  did  agree  to  demise  and  let  the  same'' 
for  twenty-one  years,  with  a  subsequent  covenant  to  procure  a  licence 
to  let  from  the  lord,  operates  only  as  an  agreement  for  a  lease  («). 

(lO.*)  An  instrument  made  on  the  23rd  of  June,  between  A.  the 
agent  of  the  churchwardens  of  a  parish,  and  B,,  whereby  A.  agreed, 
provided  the  licence  of  the  lord  of  the  manor  could  be  obtained,  and 
upon  B.  putting  the  premises  in  repair,  that  the  churchwardens  shall 
grant  and  execute  a  lease  of  copyhold  premises,  to  hold  for  twenty-one 
years  from  Midsummer  next,  under  certain  covenants,  and  all  other 

(m)  Harrington  v.  Wise,  Cro.  Eliz.  486 ;  (p)  Evant  v.  Th<mas,  Cro.  Jac  1 72.  * 

Noy,  67  ;  Moor,  459.  (q)  Richards  v.  Sely,  3  Keb.  638 ;  2  Mod. 

(n)  TisdaU  v.  Essex,  8  Bulst  204:  Hob.  80. 

34;  Moor,  861 ;  1  Rol.  Rep.  397 ;  1  Brownl.  (r)  Lady  Montague's  case,  Cro.  Jac.  301. 

&  G.  23.  (()  Doe  d.  Coore  ▼.  Clare,  2  Term  Rep. 

{o)  Parker  ▼.  Graoenor,  Dyer,  160a;  Bac.  739. 
Abr.  tit  Leases,  (K). 
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usoal  covenants^  and  whereby  B.  agreed  to  execute  a  lease,  and  that      Book  I. 

until  granted  the  rent  should  be  recoverable  by  distress  or  otherwise,      Sect?  16. 

as  if  it  had  been  executed,  is  an  agreement  only  {t). 
(11,)  Where  the  lessor  by  articles  covenanted,  granted  and  agreed 

with  the  lessee  that  he  should  have  and  enjoy  lands  for  so  many  years ; 

these  words  were  held  to  amount  to  a  lease  («)• 
(12.)  An  agreement  made  in  March,  1783,  '^  that  B.  shall  enjoy^ 

and  I  engage  to  give  him  a  lease  of,  &c.,  from  Whitsuntide,  1784,'^  at 

a  fixed  rent,  with  an  engagement  on  the  part  of  the  landlord  to  buy 

an  additional  piece  of  land  to  be  joined  to  the  premises,  is  merely  an 

agreement  (x). 

(13.)  An  instrument  in  this  form — ^*  B.  agrees  to  become  the  tenant 
of  6.  farm,  at  the  customary  time  of  entry ^  under  the  following  con- 
ditions, viz.  that  the  sum  of  260/.  annual  rent  shall  be  paid  at  the  usual 
time  for  the  farm  as  agreed  upoUy  and  A.  agrees  to  lay  out  in  im- 
provements and  alterations,  agreeably  to  a  plan  produced,  a  sum  not 
exceeding  200/.,  with  the  understanding  that  spars  for  rafters  shall  be 
found  from  the  estate,  cartage  of  all  materials  to  be  done  by  J8.,"  and 
signed  by  both,  is  an  agreement  only  (y). 

(14.)  An  instrument  with  a  date,  commencing — "Proposals  for 
letting  the  farms  M.  and  6r.,"  then  stating  generally  the  terms,  but 
not  naming  the  time  when  the  lease  was  to  commence,  and  concluding — 
"agreed  to  the  above  rent,  provided  the  house  and  buildings  are  put 
Bito  tenantable  repair  on  a  plan  to  be  mutually  determined  upon  and 
finally  settled  within  one  month  from  the  above  date,"  and  signed 
by  both  parties,  after  which  the  tenant  entered,  is  not  a  present  de- 
mise (z). 

(15.)  Where  articles  were  drawn  between  A,  and  B.  in  this  manner : 
Imprimis,  A.  doth  demise  such  a  dose  to  B.  to  have  it  for  forty  years, 
and  a  rent  reserved,  with  a  clause  of  distress,  &c. ;  and  afterwards 
there  was  written  on  the  same  paper  a  memorandum  that  the  articles 
were  to  be  ordered  by  counsel  of  both  parties,  according  to  the  due 
form  of  law  :  here,  because  the  intent  of  both  parties  appeared  by  that 
memorandum,  and  by  a  lease  actually  drawn  by  counsel,  but  never 
sealed  (upon  some  disagreement  between  the  parties),  it  was  held  that 
the  articles  were  not  a  sufficient  lease  (a). 

(16.)  A  paper  containing  words  of  present  contract,  with  an  agree- 
ment that  the  lessee  shall  take  possession  immediately,  and  that  a 
lease  shall  be  executed  before  a  certain  day,  was  held,  on  the  autho- 
nty  of  the  previous  case,  to  be  an  agreement  for  a  lease  only  (6). 

(0  Do€  d.  Bailey  ▼.  Fotter,  3  Com.  B.  («)  Doe  d.  Wood  v.  Clarke,  7  Queen's  B. 

^215.  Rep.  211. 

(ft)  Drake  Y.  Mitnday,  Cro,  Car.  207  i  W.  (a)  Sturgion  v.  Painter,  Bac.  Abr.  tit 

Jones,  231.  Leases,  ( K ) ;  Noy,  1 28. 

(')  Doe  d.  Jackson  ▼.  Jsblmmer,  5  Term  (b)  Goodtitk  d.  Estwicke  v.  Way,  1  Term 

%  168.  Rep.  735. 

Cy)  Qore  V.  Lloyd,  12  Mees.  &  Wels.  463. 
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adKl  c^i  CKTz^  **  ^  acMi  aef"  va  B.tZ  irac  At.,  t^  ^:«i  far  twatr- 
oui  jeat%  at  a  o^rtua.  aan^^  ?e=i :  pr^wiied  das  dbe  Ibhc  shoaU 
be  fTAd  far  BOft-pajiBcat  ot  rooc  aZaesiinu  Jdt-,  and  tkai  k  shookl 
eoDtaia  osaai  coTeoants  azad  cerarn  ^eczL  sbes^  zi  oae  of  vWi  die 
words  **  thk  denJae'  oocarred :  it  «*s  he^i,  a&er  fcmMlum  tbus*  og- 
cvpatioii  and  acc«f  tai^oe  of  rent,  to  be  a  prcscot  deoiise,  with  »n 
agreeme&t  to  eierate  a  more  perfect  lease  ia  ft:sn  ^c\ 

M%.>  Bt  a  docwDent,  not  beicg  a  deed,  cbted  Cud  Fefanmr,  i. 
agreed  to  let  and  grant  a  lease  to  B,  of  tike  coak.  loc.  mder  eertim 
land,  with  aU  amines  thereimder,  at  certahi  roTahies  per  ton,  far  tbe 
term  of  weweatr  jears  from  the  day  of  the  date  of  &e  docament;  so 
much  rojnJtia  as  wOi  amonnt  to  50L  a  Tear  to  be  paid  dming  the 
term,  which  rent  is  to  commence  in  a  jear  from  the  tisae  the  pit  is       ] 
sank  through  the  foor-foot  coal ;   with  power  to  work  the  nuaenb 
and  to  deposit  rubbish,  as  is  usoaliT  granted  in  leases  of  a  simihr       I 
natme ;  nevertheless  B^  oo  giving  six  moodis*  notice,  may  absadoa       j 
and  quit  the  same :  and  B.  binds  himself  tt>  commence  sinking  a  pit      i 
before  the  24th  Jane  next :  A.  engages  that  he  has  not  cncambefed      ^ 
the  estate  to  prcTent  him  entering  into  a  lease  on  &e  ^lore  terms  and 
agreement,  which   lease  is  to  contain  the  nsoal  coTenants»  and  a3      | 
entered  into  by  a  third  party :    J.  engages  to  sign  a  lease  opoa  the 
said  terms  as  soon  as  it  can  be  prepared.      There  was  no  danse 
directly  giving  B.  the  right  of  access^  nor  oompeOii^  him  to  sink  the 
pit;  and  in  a  sobseqaent  letter  A.  treated  the  doounent  as  a  lease:      | 
held  to  be  an  agreement  only  {d), 

(19.)  A,y  being  wrongfully  dispossessed  of  premises,  executed  a 
deed  to  the  following  effect :  '^  Be  it  remembered  that  A.  hath  let  and 
by,  &c.  doth  demise  to  B.  (the  premises)  as  now  held  by  W.  F.  for 
twenty-one  years,  to  commence  on  1st  May  or  1st  November,  which- 
erer  first  happens  after  A.  recovers  the  said  lands  from,  &c.,  the  said 
B.  covenanting  on  the  foregoing  conditions  to  pay  to  A.  yeariy  the 
sum,  &c. ;  leases  with  powers  of  distress,  and  clauses  of  re-entry,  and 
all  other  clauses  usual  between  landlord  and  tenant,  to  be  drawn  and 
signed  at  the  request  of  either  party  as  soon  as  the  said  A.  recovers  the 
lands,''  &c. :  it  was  held  that  this  operated  as  a  present  demise  («). 

(20.)  An  instrument  whereby  a  person  agrees  to  let  certain  premises 
from  a  day  past  at  a  specified  rent,  containing  the  terms  of  the  tenancy, 
and  stipulating  that  the  lease  should  be  granted  immediately  after  the 
supposed  lessor  should  obtain  his  lease  of  the  same  premises,  under 
an  agreement  previously  entered  into  for  that  purpose,  is  only  an 
agreement  for  a  lease  (/). 

(c)  Baxter  d.  Abrahall  v.  Brown,  2  W.      3  DougL  179. 
Black,  078.  (/)  Hayward  ▼.  HasweU,  6  Ad.  &  KL 

(d)  Doe  d.  Morgan  v.  PouhsU,  8  Scott,      265;  WiU.  Wol.  &  Dav.l58i  1  Nev.&Per. 
N.  R.  687 ;  7  Man.  &  G.  980.  411. 

(e)  Barry  t.  Nugent,  5  Term  Rep.  165|  n. ; 
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(21.)  An  agreement  on  a  lease  stamp,  whereby  A.  agreed  to  let  to      Book  I. 

jB.  certain  premises  from  Michaelmas  next,  upon  condition  that  B.      ^^^t.  16.  ' 

shoold  paint  and  whitewash  the  premises,  repair  the  plastering,  and 
glaze  the  windows,  was  held  to  be  an  actnal  demise  (^). 
(22.)  JB.,  in  February,  wrote  to  A.  saying,  *'  You  having  this  day 

agreed  to  let,  I  beg  to  say  that  I  will  take  S farm  for  1002.  th^ 

6rst  year,  and  after  for  llOl^  per  annum,  payable  quarterly,  the  rent 
to  commence  from  Michaelmas  last,  and  to  be  free,  &c;  I  will  engage 
to  take  it  in  the  usual  way,  and  to  pay  the  amount  of  yaluatbn  on 
taking  possession,  and  I  will  take  a  lease  of  twenty-one  years  at  my 
expense,  &c. ;  to  contain  the  usual  covenants,  and  to  be  farmed  on  the 
four  eonrse  system,  and  in  the  best  manner ;  and  the  whole  subject  to 
your  being  satisfied  as  to  my  responsibility,  to  ascertain  which  I  refer 
you  to  M*'  A»  wrote  in  answer,  **  M,*b  letter  being  satisfactory,  I 
hereby  engage  to  accept  you  as  my  tenant,  agreeably  to  the  terms  of 
your'g."  Possession  was  afterwards  given  to  S,  on  payment  of  a 
sum  on  account  of  the  valuation,  and  he  subsequently  consented  to 
pay  his  rent  and  to  a  distress  put  in ;  held  there  was  an  actual  de- 
mise (A). 

(23.)  An  a^eement,  by  which  A.  agreed  to  let  her  house  to  B. 
"  during  her  life,  supposing  it  to  be  occupied  by  B.,  or  a  tenant  agree- 
able to  ^.,"  and  containing  a  stipulation  that  ''  a  clause  was  to  be 
added  in  the  lease"  for  a  particular  purpose :  was  held  to  be  only 
an  agreement  for  a  lease,  the  stipulation  clearly  showing  it  to  be  ex- 
ecutory (i). 

(24.)  Where  A.  agreed  '^  that  he  would  by  indenture  demise  to  B.  - 
a  boose  for  fourteen  years  from  the  25th  day  of  December  then  last 
past,  at  the  yearly  rent  of  40/.  payable  quarterly ;  but  if  B.  should 
pay  A,  the  sum  of  40L  before  the  expiration  of  the  first  quarter,  which 
vould  be  at  Lady-day  then  next,  in  that  case  the  rent  should  be 
reduced  to  the  rate  of  33/.  pev  tmnum,  payable  quarterly,"  it  was  held, 
that  this  was  no  demise  (A). 

(2S.)  An  instrument  under  sesd,  containing  no  words  of  present 
demise,  by  which  A.  in  consideration  of  the  rents,  covenants  and 
agreements  therein  reserved  and  contained,  covenanted  to  grant  and 
execute  a  lease  of  a  house,  on  request  of  B^y  habendum  for  a  term  of 
twenty-one  years,  from  a  day  past,  containing  a  coveimnt  for  jB.  to 
lay  out  a  certain  sum  of  money  witiiin  the  first  year,  and  that  the 
lease  should  contain  a  covenant  for  payment  of  rent  and  other  cove- 
TaaaiA,;  and  also  a  covenant  on  the  part  of  A.  for  the  quiet  enjoynaent 
of  the  iHTemises  thereby  demised ;  and  also  in  the  event  of  a  lease 

ig)  Dot  d.  Oreen,  ▼.  Fidler,  Peidie,  Ad.  (s)  Doe  d.  Bron^ld  ▼.  Smith,  6  East,  iS30; 

^  S3.  2  Smith,  570 ;  and  see  2  Term  Bep.  4^S. 

(A)  CA^Mon  ▼.  Bhtck^  i  Bing.  N.  C.  187 ;  {k)  Hegan  v.  Joktuouy  2  Taunt.  148. 
5Seoit,M5;  1  Ani.27. 
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Book  I.      being  executed,  that  there  should  be  a  proviso  empowering  B,  to  de- 
"  KJT?*6.  *   termine  the  said  tenancy,  or  the  said  lease,  is  a  present  demise  (I), 

(26.)  Where  the  terms  of  an  instrument  were,  that  one  thereby 
agreed  to  let,  and  the  other  agreed  to  take  lands  for  sixty-one  years, 
at  a  certain  rent,  for  building,  and  the  tenant  agreed  to  lay  out  2,0001., 
within  four  years,  in  building  five  or  more  houses,  and  when  five  houses 
were  covered  in,  the  landlord  agreed  to  grant  a  lease  or  leases  (which 
might  be  for  the  more  convenient  underletting  or  assignment  of  the 
leases),  but  that  agreement  was  to  be  considered  binding  till  one  folly 
prepared  could  be  produced ;  the  instrument  was  held  to  operate  as  a 
present  lease  (m). 

(27.)  An  agreement,  entered  into  on  the  21st  of  September,  in  these 
words — '^  A,  agrees  to  let  and  B.  to  take  a  house  in  its  unfinished 
state  for  the  term  of  sixty  years,  being  the  whole  term  that  A.  has  the 
same  leased  to  him,  at  the  rent  of  525/.  payable  quarterly,  the  first 
payment  to  be  made  for  the  half-quarter  at  Christmas  next,  B,  to 
insure  the  premises,  and  to  have  the  benefit  of  the  insurance  lately 
paid ;  a  lease  and  counterpart  to  be  prepared  at  the  expense  of  J8 ,  and 
to  contain  all  the  clauses,  covenants  and  agreements  A.  entered  into 
in  the  lease  granted  to  him ;"  where  possession  was  given  immediately 
afterwards  to  the  tenant,  was  held  to  be  a  lease  (n). 

(28.)  The  proprietor  of  a  piece  of  land  agreed  to  grant  leases  to 
the  defendant  of  certain  houses  he  was  about  to  build  on  the  land; 
defendant  to  hold  the  land  for  eighty  years ;  reserving  to  the  landlord 
a  right  of  way  over  the  streets  between  the  houses ;  defendant  entered, 
paid  rent  and  built  some  houses,  and  obtained  the  leases  as  they  were 
built :  held  that  there  was  only  a  coven^t  to  demise  as  to  the  part  to 
be  built  upon,  but  that  after  entering  and  payment  of  rent,  the  defend- 
ant, as  to  the  streets,  was  tenant  from  year  to  year  (o). 

(29.)  A.  by  an  instrument  agreed  to  execute  to  B.  a  lease  of  pre- 
mises for  seven  years  from  the  24th  of  June  next,  at  a  yearly  rent  of 
105/.,  payable  half-yearly,  the  lease  to  contain  covenants  to  pay  rent 
and  repair ;  and  B.  agreed  to  accept  the  lease  and  execute  a  counter- 
part, and  when  a  certain  part  of  the  premises  was  tenanted  to  pay  an 
additional  rent  of  15/. ;  A,  also  agreed  to  do  certain  work  before  the 
24th  of  June ;  and  it  was  further  agreed  that  by  the  lease  to  be  granted 
the  rent  should  be  120/.,  and  that  by  a  separate  deed  A.  should  return 
to  jB.  15/.  out  of  that  rent,  and  that  B.  should  prepare  the  agreement 
at  his  own  cost,  to  be  approved  by  A.'s  solicitor :  held,  that  this  in- 
strument was  an  agreement  for  a  lease  merely  (/?). 

(30.)  An  agreement  in  the  following  words  was  considered  an  actual 

(/)  Curling  v.  Mills,  6  Man.  &  Gran.  17S;  1  Moore  &  Scott,  259. 
7  Scott,  N.  R,  709.  (o)  Alexander  v.  Bonnin,  4  Bing.  N.  C. 

(m)  Poole  V.  Bentley,   12  East,   168;    2  799  ;  6  Scott,  611  ;  1  Arn.  337. 
Campb.  286.  (  p)  Rawson  ▼.  Eicke,  7  Ad.  &  £1.  451 ;  2 

(»)  Doe  d.  Pearson  v.  BUs,  8  Bing.  178;  Nev.  &  Per.  428  ;  WiU.  Wol.  &  Dav.  675. 


OPERATION  AB  A  LBABE  OR  AN  AGREEMENT  ONLY.  141 

demise: — "  A.  does  this  day  agree  to  let  to  S.  three  cottages  for  ten      Book  I. 
years;  he  further  agrees  to  build  a  brewhouse  and  make  a  cellar,  at     'sECT^'ie.  * 
the  rent  of  36/. ;  he  agrees  to  pay  the  ground  rent,  and  has  this  day 
received  4/.  from  B.  in  earnest"  (y). 

(31.)  B,,  being  yearly  tenant  in  possession,  in  the  middle  of  a  half- 
year,  entered  into  the  following  memorandum  of  agreement  with  A., 

his  landlord  ;  "  A.  agrees  to  let  the  farm  of to  B.  for  the  term  of 

fourteen  years,  determinable  at  the  end  of  seven  years,  at  the  option 
of  either  party,  upon  giving  twelve  months'  previous  notice,  at  and 
for  the  yearly  rent  or  sum  of  20/.,  payable  half-yearly,  without  any 
deduction  whatever;  a  lease  to  be  drawn  up  on  the  usual  terms;  and 
B,  agrees  to  take  it  upon  the  said  terms :"  held,  that  this  was  an 
actual  lease  (r). 

(32.)  An  instrument,  whereby  A.  "  agrees  to  let"  to  B.  certain  pre- 
mises, excepting  three  pieces  of  land,  to  hold  from  a  day  past  at  a 
specific  rent,  under  all  usual  covenants  and  agreements  as  between 
landlord  and  tenant  where  the  premises  are  situate,  with  a  stipulation 
for  certain  acts  to  be  done  by  both  parties,  and  a  clause  to  allow  a 
proportionate  part  of  rent  for  the  pieces  of  land  excepted,  is  an  agree- 
ment only  («). 

(32a).  An  instrument  not  under  seal,  whereby  A.  ''agrees  to  hire" 
of  B,  cottages  from  a  certain  day,  at  a  yearly  rent,  payable  quarterly, 
free  from  all  deductions,  or  if  a  quarter's  rent  be  in  arrear  for  fourteen 
days  to  quit  on  notice,  and  on  non-compliance  with  such  notice  BJs 
agent  to  resume  possession.  A,  to  preserve  the  cottages  from  damage, 
and  to  deliver  them  up  in  good  condition,  together  with  all  fixtures,  is 
an  agreement,  and  not  a  lease  (0- 

(33.)  An  agreement  executed  on  the  24th  November,  1807,  setting 
forth  the  conditions  of  letting  a  farm,  and  the  regulations  to  be  ob- 
serred  by  the  tenant,  that  the  term  was  to  be  from  year  to  year,  the 
lands  to  be  entered  upon  on  the  3rd  February,  1808,  and  the  housing 
on  the  12th  May,  and  that  a  lease  was  to  be  made  upon  these  condi- 
tions, with  all  the  usual  covenants ;  at  the  foot  of  which  the  tenant 
wrote, ''  I  agree  to  take  lot  1  (the  premises  in  question),  at  the  rent,  &c., 
subject  to  the  covenants,"  is  an  agreement  for  a  lease  merely  (u). 

(34.)  An  instrument,  not  under  seal,  whereby  A.  agreed  to  let,  and 
B,  to  take  and  rent  certain  premises,  to  hold  thenceforth  for  a  term 
of  thirty-four  years,  determinable  by  either  party,  on  giving  twelve 
months'  notice,  at  the  end  of  the  fiirst  seven,  fourteen  or  twenty-eight 
years,  at  a  certain  yearly  rent,  clear  of  all  taxes ;  and  B.  bound  him- 
self to  keep  the  premises  in  tenantable  repair  during  the  term;  with  a 

(9)  SUmiforih  ▼.   Fox,  7  Bing.   590  ;    5  {s)  Morgan  d.  Dowding  v.  BisseU,  8  Taunt 

Moore  &  Pay.  589.  ^5- 

(0  Doe  d.  PhiUip  ▼.  Benjamin,  9  Ad.  &  (Jt)  Olen  v.  Dungly,  4  Exch.  Rep.  61. 

^  644;  1  Per.  Se  Dav.  440;  2  Will.  Wol.  (u)  Tempett  ▼.  Rowling,  13  East,  18. 
&Hod.96. 
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Book  I.      further  agreement  on  the  part  of  J.,  to  grant  a  lease  thereof  on  the 
^^BCT?%!  *  ^^^^  terms,  with  the  usual  covenants,  within  three  months,  was  held 
not  to  be  a  lease  (x). 

(35.)  An  instrument,  made  on  the  2nd  of  May,  whereby  A»  agreed 
that  he  would  make  a  good  and  sufficient  lease  by  indenture  of  certain 
premises  to  B,  for  the  term  of  twenty-one  years,  to  commence  the 
following  Michaelmas,  to  hold  at  the  yearly  rent  of  452.,  payable 
quarterly,  on  the  four  most  usual  days,  the  first  payment  to  be  on  the 
29th  of  September  next,  to  be  entered  on  immediately  by  B,,  he 
paying  on  the  day  of  the  agreement  251,  to  A.;  and  whereby  it  was 
^reed  that  there  should  be  in  the  lease  covenants  for,  &c.,  and  that 
B.  would  accept  such  lease  and  execute  a  counterpart,  is  an  agreement 
for  a  lease  only  (y). 

(36.)  An  instrument,  made  on  the  S4th  of  April,  by  which  A.  agrees 
to  let  and  B.  to  take  a  house  from  the  24th  of  June  next,  for  twenty- 
one  years,  determinable  at  seven  and  fourteen  years ;  that  the  lease  to 
be  granted  is  to  contain  a  covenant  by  B,  for  the  payment  of  the  rent 
of  351.  payable  quarterly,  to  lay  ont  100/.  within  twelve  months  on  the 
premises,  to  keep  them  in  repair,  and  all  other  usual  covenants  in 
leases  of  houses  in  the  same  town,  and  that  B,  shall  execute  a  counter- 
part  of  lease  when  tendered  to  him,  is  an  agreement  for  a  lease  only  (z). 

(37.)  A  written  instrument,  dated  on  the  25th  of  February,  by 
which  a  person  agreed  to  let  premises,  to  hold  them  from  the  25th  of 
March  next  for  ninety-nine  years,  at  a  certain  yearly  rent,  payable 
half-yearly,  containing  a  stipulation  for  the  execution  of  a  lease  before 
a  certain  day,  and  also  specific  agreements  for  payment  of  the  rent 
and  for  repairing,  operates  as  a  present  demise  (a). 

(38.)  An  agreement  for  a  lease,  with  stipulations  for  the  lessee  to 
commence  with  laying  out  a  considerable  sum  on  the  premises,  the 
lease  to  contain  certain  specified  covenants,  *'  and  in  the  meantime, 
and  until  such  lease  shall  be  executed,  to  pay  rent,  and  tp  hold  the 
same  premises,  subject  to  the  covenants  above  mentioned,''  was  held  to 
amount  to  an  actual  demise  (6). 

(39.)  An  instrument,  dated  in  March,  1798,  whereby  the  landlord 
agreed  to  let,  and  also  upon  demand  to  execute  to  the  tenant  a  lease, 
of  a  farm ;  and  the  tenant  agreed  to  take,  and  upon  demand  to  execute 
a  counterpart  of,  a  lease  of  the  said  farm,  from  the  6th  of  April,  1798, 
'  for  fifteen  years,  under  a  certain  yearly  rent;  which  said  lease  vras  to 
contain  the  usual  covenants,  and  an  agreement  for  re-entry  in  case  of 
non-payment  of  rent,  and  also  the  further  covenants,  &c. ;  and  that 

(x)  Colley  V.  Streettm^  2  Bam.  &  Cress.  (z)  Chapman  v.  Tottmer,  6  Mees.  &  Wels. 

273;  3  Dowl.  &  Ryl.  622,  S,  C.  (not  S,  P.) ;  100. 

and  see  Hamerton  v.  Steady  8  Barn.  &  Cres.  (a)  Alderman  v.  Neatet  4  Mees.  &  Wels. 

478 ;  6  Dowl.  &  Ryl.  206.  704  ;  1  Horn.  &  Hurl.  369. 

( y)  Brashier  v.  Jackamy  6  Mees.  &  Wels.  (6)  Pinero  v.  Judscn,  6  Bing.  206 ;  3  Moore 

£149.  &  Pay.  497. 
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tbe  agreement  was  to  bind  antil  the  said  lease  was  made  and  execnted,      Book  L 

fcc.;  under  wUch  agreement  the  tenant  entered  on  the  6th  of  April,      8bc"^6. 

1798;  was  held  to  be  a  present  demise  (c). 

(40.)  An  agreement  by  which  A,  agrees  to  let  prenuses  to  JB,  on 
lease  for  a  certain  term,  at  a  certain  rent,  ^'  subject  to  the  stipulations 
and  covenants  in  the  original  lease  under  which  he  holds/'  and  ^^  to 
keep  the  stipulations  in  every  respect  until  the  said  lease  shall  be 
granted,  which  lease,  when  required  by  JS.,  is  to  be  prepared  by  A'% 
solicitor  at  £'s  expense/'  is  an  actual  lease  (d). 

(41.)  Defendant  held  premises  under  a  lease  from  J.  at  a  certain 
rent,  and  entered  into  an  agreement  with  another  person  for  the  sale 
of  thehousdiold  furniture  for  a  certain  sum,  to  be  paid  by  instalments, 
corenaotiDg,  on  payment  of  the  whole,  to  demise  the  premises  for 
twenty*five  years,  tbe  lease  to  contain  the  like  covenants  on  the 
lessee's  part  as  were  contained  in  the  lease  from  J, :  and  the  agree* 
iDeDt  also  contained  a  covenant  that  the  lessee  should  in  tbe  meantime, 
and  until  such  lease  should  be  granted,  pay  the  rent  and  perform  all 
tile  covenants  which  would  be  to  be  performed  by  him  in  case  the 
lease  were  actually  granted,  with  a  power  of  distress  for  non-payment 
of  the  rent:  and  the  lessee  was  to  be  let  into  immediate  possession ; 
the  coort  inclined  to  hold  there  was  an  actual  demise  («). 

(42.)  An  instrument  by  which  it  was  agreed  to  grant  a  lease  of 
premises,  to  hold  them  for  a  term  from  a  future  day,  yielding  certain 
rent,  payable  quarteriy,  and  which  indenture  of  lease  was  to  contain 
certain  covenants,  and  that  until  the  lease  was  granted  the  lessor 
might  distrain  for  any  part  of  the  rent  which  might  become  due,  is  an 
agreement  only  (/). 

(43.)  Where  there  was  a  memorandum  of  agreement  whereby  A. 
agreed  to  let  a  house  on  lease,  with  a  purchasing  clause,  for  twenty- 
one  years,  at  the  net  clear  rent  of  63/.  per  annum ;  jB.  to  enter  at 
any  time  on  or  before  a  particular  day,  paying  the  sum  of  60/.  on 
^try;  it  was  held  only  to  amount  to  an  agreement  for  a  future 
leasee,). 

(44.)  An  instrument  without  seal,  purporting  to  lease  an  incorpo- 
real hereditameHt,  a  ferry,  which  can  only  pass  by  deed,  was  held  not 
to  reqaire  a  lease  stamp  (A). 

(45.)  An  instrument,  by  which  B.  agreed  to  take  of  A.  certain  land 
on  certain  terms,  signed  by  B.  alone,  there  being  nothing  in  it  in  terms 
to  kind  A.,  is  not  a  lease  (i). 

(46.)  Where  B.  by  an  agreement  under  seal,  signed  by  B.  only, 

(c)  Doe  d.  Waiker  v.  Groves,  15  East,  244.  (g)  Dunk  v.  Hunter,  5  Barn.  &  Aid.  322. 

{i)  »l/<mv.C%M^/m,4Car.&Pay.474.  (A)  Matgfield  v.  Robinson,  7  Queen's   B. 

(e)  Hancock  v.    C^fyn,  8   fiing.  358;    1  Hep.  486;  see  also  Doe  d.  Morgan  y,  Powell, 

Moore  k  Scott,  521.  8  Scott,  N.  R.  687  ;  7  Man.  &  Gran.  980. 

(/)  BkkneU  ▼.  Hood,  6  Mees.  &  Wels.  (t)  Doe  d.  Marl<m  t.  Wiggins,  4  Queen's 

1<H ;  2  Uonu  &  Hurl.  86.  B.  Rep.  367 ;  3  Gale  &  Dar.  604. 
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Book  I.      agreed  to  take  and  hire  of  ^.  a  certain  house  and  premises  at  a  certain 
Sect?^6.      annual  rent;  but  the  instrument  contained  no  words  of  demise,  and 

there  was  nothing  to  show  when  the  instrument  was  to  commence  or 

determine :    it  was  held  to  be   no  more  than  an  agreement  for  a 
lease  (A). 

(47.)  An  agreement  signed  by  A.  and  S.y  by  which  the  latter 
"  agreed  to  pay"  to  the  former  "  140Z.  a  year,  in  quarterly  payments," 
for  a  house,  garden,  &c.,  for  the  term  of  seven,  fourteen  or  twenty-one 
years,  at  the  option  of  the  tenant,  the  rent  to  commence  from  the  Ut 
of  January,  &c.,  was  held  to  be  an  actual  lease  (/). 

(48.)  An  instrument  whereby  A,  agreed  to  let  premises  to  JB.  for 
seven,  fourteen  or  twenty-one  years  (commencing  at  Christmas-day 
then  next),  at  the  option  of  jB.,  at  the  yearly  rent  of  24/.,  payable 
quarterly,  the  first  payment  to  be  made  at  the  ensuing  Lady-day,  and 
whereby  JB.  stipulated,  if  he  should  be  desirous  of  putting  an  end  to 
the  agreement  at  either  of  the  terms  before  specified,  to  give  six 
months'  notice,  and  that  he  jB.  should  pay  all  the  expenses  of  pre- 
paring a  lease  for  either  of  the  terms  above  stated,  is  an  actual  lease  (m). 

(49.)  A  document  by  which  A.  agreed  to  grant,  and  JB,  to  take  a 
lease  of  certain  premises  for  a  certain  term,  at  a  certain  yearly  rent, 
was  considered  merely  as  an  agreement  for  a  lease,  although  no  lease 
was  ever  prepared,  and  B.  occupied  during  the  whole  term  under  such 
document,  and  paid  the  rent  therein  specified  (n). 

(60.)  Where  a  landlord  and  tenant,  between  whom  there  was  a 
subsisting  tenancy,  agreed  in,  writing  for  a  letting  upon  different  terms, 
the  amount  of  rent  to  be  settled  by  valuation,  and  the  tenant  to  find 
sureties;  and  the  amount  was  not  settled,  nor  were  the  sureties  given; 
it  was  held  that  the  instrument,  although  it  contained  words  of  present 
demise,  did  not  operate  as  a  lease,  nor  alter  the  terms  of  the  existing 
tenancy  (o).  Where  on  the  letting  of  land  to  a  tenant  a  memorandum 
was  drawn  up,  the  terms  of  which  were,  that  he  should  on  a  fixture 
day  bring  a  surety  and  sign  the  agreement,  neither  of  which  he  ever 
did ;  it  was  held,  that  the  memorandum  was  a  mere  unaccepted  pro- 
posal, and  did  not  operate  as  a  lease  (p). 

(61.)  An  instrument  in  these  terms,  "  I  do  hereby  acknowledge  that 
I  am  indebted  to  A.,  my  landlord,  in  the  sum  of  22/.  for  arrears  of 
rent  for  the  cottage  now  in  my  occupation,  and  do  hereby  undertake 
to  pay  to  the  said  A.  the  sum  of  8/.  per  annum  for  the  said  cottage 
and  premises,  by  quarterly  payments,  from  Michaelmas  last,"  signed 
by  J?,  alone,  is  not  a  lease,  but  is  an  acknowledgment  of  tenancy  (q)- 

(k)  Clayton   y.  Burtetuhawt   6  Barn.   &  (o)  John  ▼.  Jenkins,  1  Cromp.  &  Mec& 

Cress.  41 ;  7  Dowl.  &  Ryl.  800.  227 ;  3  Tyr.  170. 

(/)   Wrigfit  V.   Trevezant,  S  Car.  &  Pay.  (p)  Doe  d.  Bingham  ▼.  Cariwrigki,  3  B. 

441 ;  Mood.  &  Malk.  231.  &  Aid.  326. 

(m)  Warman  V,  Faithful,  5  Bam.  8c  Adol  (q)  Eagleton  v.  Gutteridge,  II  Mees.  & 

1042  ;  3  Nev.  &  Man.  137.  Wels.  465  ;  2  Dowl.  N.  S.  1053. 

(n)  Phillipt  v.  Hartley,  3  Car.  &  Pay.  121. 
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(52.)  A.  by  a  lease  demised  certain  premises  to  J.  TF".,  and  then  by  Book  I. 
another  instrument,  which  referred  to  the  lease,  and  recited  that  it  sect!i6. 
was  abandoned,  let  the  same  premises  to  JB.  at  a  certain  rent,  upon  ' 

the  conditions  contained  in  the  lease,  and  they  bound  themselves  to 
execute  a  similar  agreement  to  the  one  recited  and  referred  to ;  it  was 
held  that  the  two  together  amounted  to  a  lease,  on  which  A.  might 
distrain  (r). 

(53.)  In  October  A.y  B.  and  C.  entered  into  an  agreement,  reciting 
that  C.  was  tenant  to  il.  of  a  house  at  25/.  a  year  rent,  and  had 
agreed  to  underlet  it  to  B.  immediately  for  20/.  a  year  until  the  fol- 
Jowing  Midsummer,  at  which  time  A.  agreed  to  exonerate  C  from  his 
tenancy,  on  his  paying  all  rent  up  to  that  time,  and  to  accept  B,  as 
tenant  from  that  time ;  it  was  then  agreed  that  C  should  let,  and  B. 
take  the  premises  immediately  until  the  following  Midsummer,  and 
that  A  should  do  certain  repairs,  and  that  B.  agreed  to  take  of  ^. 
die  premises  from  the  Midsummer  next  at  the  rent  of  20/.,  and  to  give 
or  take  six  months'  notice  of  giving  up  the  premises :  held,  that  this 
was  a  lease  by  A.  to  B,  («). 

(64.)  Where  an  instrument  was  intituled  "  A  memorandum  of 
agreement,"  and  stated  that  "  A.  doth  agree  to  let,  and  B.  doth  agree 
to  take,"  certain  premises  at  40/.  rent,  and  it  was  further  agreed  that 
A.  should  not  raise  the  rent  or  turn  out  B.  so  long  as  the  rent  was 
duly  paid,  and  he  did  not  expose  to  sale  any  article  that  should  be 
injurious  to  ^.  in  his  business,  and  that  in  case  of  removal  B.  should 
be  at  liberty  to  receive  the  aforesaid  sum  of  40/.  of  the  next  tenant  A, 
should  accept ;  it  was  held  in  equity  by  Lord  Eldon,  that  the  document 
was  an  agreement  for  a  lease  only  if). 

(55.)  A  letter  dated  the  21st  of  February,  stating,  "I  shall  be 
happy  to  take  a  lease  of  your  iron  ore  at  a  royalty  of  1«.  per  ton,  and 
I  will  engage  to  work  the  veins  of  ironstone,  limestone,  ore  and  man- 
ganese, in  such  proportions  that  the  average  produce  of  iron  shall 
not  exceed  the  usual  average  of  the  common  ores,  which  I  believe  to 
be  about  40  per  cent.,  the  term  to  be  forty  years  from  the  24th  of  June 
next,  and  the  sleeping  rent  150/.  per  annum:  the  relative  proportion 
of  the  iron  ores  to  be  ascertained  by  a  competent  person :"  to  which  an 
answer  was  returned,  "  I  agree  to  the  terms  contained  in  your  letter, 
and  shaU  be  ready  to  grant  a  lease  confoimable  thereto,"  the  letter 
and  answer  together  constitute  an  agreement  for  a  lease  only  {u). 

By  an  instrument  between  two  parties  it  was  agreed  that  the  one 
should  let  certain  premises  to  the  other  for  ten  years,  and  the  grantor 
agreed  that  his  mother,  who  was  the  tenant  for  life  in  possession  (he 
himself  being  a  remainderman),  should  make  the  agreement  binding  ; 

(r)  Pearct  V.  Cheslyn,  4  Ad.  &  £1.  225 ;  5  see  Doe  d.  Warner  v.  Browne,  8  East,  164. 
Nev.  &  Man.  652  ;  1  Har.  &  Wol.  768.  (u)  Jonet  v.  Reynolds,  1  Queen's  B.  Rep. 

(f)  Tarie  v.  Darby,  15  Mees.  &  Wels.  601.  506 ;  1  Gale  &  Dav.  62. 
(0  Browne  v.  Warner,  14  Ves.  156;  and 
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Book  I.  but  with  a  proviso  that  if  she  could  not,  tlien  the  agreement  should 
^  stcT?  le!^  commence  and  continue  in  full  force  for  ten  years,  commencing  from 
the  decease  of  the  tenant  for  life.     This  instrument  is  merely  an 

agreement,  and  not  a  lease  either  of  a  present  or  of  a  reversionary 

interest  (v). 


Construction  of 
Powers. 


Requisites  of 
leases  under 
powers. 


Sect.  17. — Leases  under  Powers. 
(a)  Generally. 

A  power  to  make  leases  for  years  is  to  be  liberally  construed  (jt). 
Every  power,  in  the  construction  of  it,  is  to  be  taken  with  such  a 
restriction,  that  the  estate  itself,  which  is  subjected  to  the  power,  shall 
not  be  destroyed  by  the  exercise  of  it(y).  The  rules  for  the  construc- 
tion of  powers  of  leasing  have  been  variously  laid  down  by  different 
judges,  who  have  severally  declared  that  they  must  be  construed 
strictly  {z),  liberally  (a),  indifferently,  without  leaning  to  either  side(&); 
equitably  in  favour  of  the  donee  (c),  favourably  for  the  donee  (d);  strictly 
for  the  tenant  for  life,  and  liberally  for  the  remainderman  {e).  It 
seems,  however,  to  be  agreed  that  powers  must  be  construed  according 
to  the  intention  of  the  parties  (/). 

When  powers  to  lease  are  given,  it  is  usually  required  that  the  best 
rent  shall  be  reserved  which  can  be  obtained ;  that  the  leases  shall 
be  in  possession  and  not  in  reversion ;  that  all  the  usual  and  proper 
covenants  shall  be  inserted  in  the  leases ;  and  lastly,  that  there  shall 
be  a  proviso  for  re-entry,  in  case  of  forfeiture  for  any  breach  of  the 
covenants.  The  first  of  these  requisites  will  be  considered  in  the 
subject  of  reservation  of  Teni(g).  The  others,  in  their  order,  will 
constitute  the  subject  of  this  section,  after  first  premising  a  few 
observations  on  leases  granted  under  powers  generally ;  with  respect 
to  the  sort  of  lease  which  may  be  granted ;  the  persons  by  whom  the 
power  may  be  executed ;  and  the  mode  of  execution  (A).  Powers  to 
lease  for  lives  or  years  may  be  executed  by  a  lease,  either  absolutely 
for  certain  lives,  or  a  certain  number  of  years ;  or  conditionally  for  a 


(9)  Doe  d.  Hastings  y.  Waters,  16  Law 
Times,  Q.  B.,  213. 

(x)  Right  d.  Bassett  d.  Thomas,  3  Burr. 
1441 ;  1  Black.  446. 

(y)  Powell  on  Powers,  407. 

(z)  Fitzwilliam's  ease,  6  Rep.  82. 

(a)  Bight  d.  Bassett  v.  Thimas,  1  Black. 
446 ;  Berry  v.  White,  or  Bridgm.  by  Bann. 
90. 

(6)  GoodtitU  d.  Clarges  v.  Funucan,  2 
Dougl.  572 :  Doe  d.  Earl  rf  Jersey  v.  Smith, 
7  Price,  3 IS,  per  Park,  J. 

(c)  Ward  V.  Hartpole,  3  Bligh,  P.  C.  470, 
485. 

(d)  Or.  Bridgm.  by  Bann.  90,  98. 

(p)  Orby  V.  Mohun,  Giib.  Eq.  Rep.  58; 
and  see  Taylor  d.  Atkyns  v.  Horde,  4  Burr. 


60,  125. 

(/)  1  Piatt  on  Leases,  397,  398,  ed.  m7. 

{g)  See  post.  Book  IL,  Chap.  L,  Sect 
2,  (e). 

(h)  It  may  be  necessary  to  state,  tbat  tbe 
rules  of  law  adopted  in  cases  of  ecclesias- 
tical leases  (ante,  p.  14,  and  post,  p.  159), 
and  of  leases  made  by  virtue  of  the  statute 
32  Hen.  VIIL  c.  28,  as  to  leases  made  by 
tenant  in  tail  (ante,  p.  2,  and  post,  p.  160), 
apply  equally  to  leases  made  by  virtue  of 
powers  in  settlements ;  the  authorities  there- 
lore  decided  on  the  former  equally  apply  to 
the  latter;  Powell  on  Powers,  544;  .Good- 
title  d.  Clarges  v.  Funucan^  2  DougL  565. 
See  also  ante,  Chap.  I.,  Sect.  23,  p.  38. 
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number  of  years  determinable  upon  a  life  or  lives  (t) ;  thus  where  one      Book  I. 

had  power  to  make  leases  for  the  lives  of  three  persons,  and  he  made      sect.  17.  * 

a  lease  to  them  for  their  three  lives,  and  the  life  of  the  longer  liver  of 

them,  it  was  held  to  be  sufficient  within  the  power ;  because  for  three 

Byes  generally,  and  for  three  lives  and  the  longer  liver  of  them,  is  all 

one,  since  without  such  words  it  would  have  gone  to  the  survivor  (A) : 

so,  a  lease  to  one  for  three  lives,  or  to  three  for  their  lives,  is  all  one ; 

but  a  power  to  make  a  lease  for  three  lives  was  held  not  to  be  well 

executed  by  a  lease  for  ninety-nine  years,  determinable  upon  three 

fives :  the  reason  seems  to  be,  that  the  estates  are  different,  one  being 

a  freehold  and  the  other  a  chattel  (Z).     Where  an  estate,  the  greater 

part  of  which  was  in  lease,  either  for  years  certain  not  exceeding 

twenty-one,  or  for  longer  terms  of  years  determinable  on  lives,  was 

settled  on  several  tenants  for  life  in  succession,  with  remainders  in 

tail;  with  power  to  every  tenant  for  life  "  who  should  be  entitled  to 

the  freehold  of  the  premises  or  any  part  thereof,  when  he  should  be 

in  the  actual  possession  of  the  same,  or  any  part  thereof,  firom  time 

to  time,  by  indenture  to  make  leases  of  all  or  any  part  or  parts  of 

the  demesne  lands,  whereof  he  should  be  in  the  actual  possession  as 

aforesaid,  for  any  term  or  number  of  years,  not  exceeding  twenty-one 

years,  or  for  the  life  or  lives  of  any  one,  two  or  three  person  or  persons ; 

so  as  no  greater  estate  than  for  three  lives  should  be  at  any  one  time 

in  being  in  any  part  of  the  premises ;  and  so  as  tlie  ancient  yearly 

ittit,  tc,  was   reserved;   it   was   held,   first,  that  the  power  only 

authorized  either  a  chattel  lease  not  exceeding  twenty-one  years,  or  a 

freehold  lease  not  exceeding  three  lives :  and  that  a  lease  by  a  tenant 

for  life  for  ninety-nine  years  determinable  on  lives,  as  it  might  exceed 

twenty-one  years,  was  void  at  law,  and  was  not  even  good  pro  tanto 

for  the  twenty-one  years  (m).    Where  by  a  marriage  settlement  the 

husband  had  the  wife's  estate  for  life,  with  a  power  to  grant  leases 

for  twenty-one  years,  but  no  longer ;  and  in  breach  of  the  power,  he 

gf^ted  a  lease  to  A.  for  ninety-nine  years,  determinable  upon  lives ; 

and  the  wife  survived  him,  and  conveyed  the  fee  to  B, ;  and  in  the 

coaveyance  was  recited  the  lease  to  A,,  who  was  recognized  as  being 

then  tenant  in  possession  of  the  estate,  at  the  yearly  rent  reserved ;  on 

^  action  of  ejectment  brought  by  J5.  against  the  assignee  of  the 

Jfiase,  it  was  held  that  the  lease  was  void,  and  the  recital  only  matter 

of  description  (n).     Where  by  a  marriage  settlement  a  power  was 

given  to  the  wife,  after  the  death  of  her  husband,  to  grant  leases  for 

twenty-one  years,  reserving  the  best  rent,  &c.,  it  was  held  that  a  lease 

by  the  wife  to  a  second  husband  was  not  a  good  execution  of  the 

(0  Commons  v.  MarshaU  (in  error),  6  Bro.  tit.  Leases,  (I  11). 

rm.  Cii.  168.  (to)  Roe  d.  Brune  v.  Prideawc,  10  East, 

(t)  B«c.  Abr.  tit.  Uases,  (I  11).  158. 

(0  Pantos  ease,  8  Co.  Rep.  69, 70b;  S.  P.  (n)  Doe  d.  Biggt  v.  Wkitr,  2  Dowl.  &  Byl 

«'*  ▼.  Popham,  2  Stra.  992;  Bac  Abr.  716. 

h2 
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Book  I.       power  (o).     A  tenant  for  life,  having  power  to  grant  building  leases 
Sect.  17.      for  sixty-one  years,  reserving  the  best  improved  ground  rent,  granted 
a  lease  for  that  term,  which  was  not  expressed  to  be  a  building  lease, 
but  which  contained  a  covenant  by  the  lessee  to  keep  in  repair  the 
premises  demised  (old  houses)  or  such  other  '^  house  as  should  be 
built  during  the  term :"  it  was  held  that  this  was  not  a  building  lease 
within  the  power  :  such  a  lease  being  granted  by  tenant  for  life,  who 
had  a  bare   naked   power  without  any  legal   interest,  is  void,  and 
consequently  not  capable  of  being  confirmed  by  the  remainderman 
accepting  rent  (j^) ;  but  by  12  &  13  Vict.  c.  26,  such  acceptance  would 
amount  to  a  confirmation  as  against  the  remainderman.     So  a  power 
to  grant  leases  "  for  the  purpose  of  new  building  or  effectually  repairing 
a  messuage,  is  not  well  executed  by  a  lease  containing  a  covenant 
effectually  to  repair,  as  it  is  not  equivalent  to  a  covenant  effectmlly  to 
rebuild  and  repair  {q).     Lands  held  on  a  lease  for  lives,  renewable  for 
ever,  were  settled  on  one  for  life,  with  a  power  for  him  and  all  other 
persons  to  whom  any  use  was  limited,  when  in  actual  possession,  to 
demise  for  any  number  of  lives  or  years  consistent  with  their  respective 
interests  therein,  to  commence  in  possession  and  not  in  reversion, 
reserving  the  best  rents  without  taking  any  fine :  the  tenant  for  life 
granted  a  lease  at  a  farm  rent  for  the  lives  of  diree  persons  named, 
with  a  covenant  that  on  the  failure  of  any  of  the  lives,  the  lessor,  his 
heirs  and  assigns,  would,  on  payment  of  five  pounds  as  a  fine,  add 
to  tlie  time  and  term  of  the  lease  another  life  from  time  to  time  for 
ever ;  held  that  this  lease  was  not  warranted  by  the  power  (r).     Under 
^  a  power  to  a  tenant  in  possession  to  let  all  or  any  part  of  the  premises, 
so  as  the  usual  rents  be  reserved,  a  lease  of  tithes,  which  had  never 
been  let  before,  was  held  void  (s).     A  lease  under  a  power  to  lease  in 
possession  or  reversion,  for  one  life  or  for  two  or  three  lives,  or  for 
any  term  or  number  of  years  determinable  upon  one  life  or  two  or 
three  lives,   any  part  of  the   premises   usually  so  letten,   does  not 
authorize  a  lease  at  a  single  rent  of  premises  under  the  power,  together 
with  other  premises  to  which  the  power  does  not  extend ;  but  joining 
different  lands  in  one  lease  which  are  all  under  the  power,  though  they 
had  never  before  been  let  by  a  single  demise,  is  not  objectionable  (0- 
A  power  to  demise  lands  or  any  part  of  them  is  not  well  executed  by 
a  demise  of  part  with  liberty  of  shooting  over  the  whole  («).     If  a 
tenant  for  life  make  a  lease  without  taking  notice  of  his  power,  it  shall 
be  an  execution  of  his  power  to  make  leases ;  for  otherwise  the  lease 

(o)  Doe  d.  Hartridge  v.  Gilbert,  5  Queen's  Q^5, 

B.  Rep.  423 ;  1  Gale  &  Mer.  429.  {t)  Doe  d.  Egremont  (Earl)  v.  SiephenSf  6 

(p)  Jones  d.  Cotojjer   v.   Verneyj  Willes,  Queen's  B.  Rep.  208;  see  also  Doe  d.  Egrt- 

169.  mont  {Earl)  v.  WHliams,  11  Queen's  B.  Uep. 

(q)  Doe  d.  Dymoke  v.  Wiiherst  2  Barn.  &  688. 

Adol.  896.  (u)  Dayrell  y.  Hoare,  12  Ad.  &  £1.  3S6; 

(r)  Clarhe  v.  Smith,  9  CI.  &  Fin.  126.  4  Per.  fir  Dav.  114. 

(.?)  Pomeroy  v.  Partington^  3  Term  Rep. 


LEASES  UNDER  POWERS.  149 

shall  not  have  an  effectual  continuance  (x).     A  man  having  a  power      Book  I. 
may  do  less  than  such  power  enables  him  to  do ;  or,  if  he  do  more,  it      sect.  17. 


shall  be  good  to  the  extent  of  his  power  :  thus,  if  a  man  have  power 
to  lease  for  ten  years,  and  he  lease  for  twenty  years,  the  lease  for 
twenty  years  shall  be  good  for  ten  years  of  the  twenty  in  equity  (y). 
A  lease  for  fourteen  years  is  warranted  by  a  power  to  lease  for  twenty- 
one  years  (jzr). 

If  a  power  be  to  a  man  or  his  assigns  to  make  leases,  &c.,  it  runs  in  whom 
with  the  estate  to  the  assignee  in  deed  or  in  law.  If,  therefore,  a  vest^'^  '"^^ 
power  be  given  to  a  lessee  for  years  and  his  assigns  to  make  leases 
for  lives,  such  power  goes  to  his  executor,  though  only  an  assignee  in 
law,  or  to  the  assignee  of  the  executor  :  but  a  power  to  an  executor  to 
make  leases  does  not  extend  to  the  executor  of  his  executor  (a).  It 
is  no  objection  to  a  lease  under  a  power,  that  "  it  is  in  trust  for  him 
who  executes  the  power ;  provided  the  legal  tenant  be  bound  during 
the  term  in  all  requisite  covenants  and  conditions  (ft)  (c). 

In  general  there  must  be  a  covenant  for  payment  of  rent  as  well  as  Execution  of 
a  reservation  of  the  rent ;  for  under  a  mere  reservation  it  cannot  be  raUy!"  ^*°^" 
payable  till  entry,  and  therefore,  in  fact,  may  never  be  payable  during 
the  term ;  besides,  if  there  be  no  covenant  to  pay  the  rent,  the  lease 
may  be  assigned  to  a  succession  of  beggars  (d).  There  must  also  be 
a  clause  of  re-entry ;  else  the  ground  may  be  unoccupied  without  any 
or  at  least  a  sufficient  distress  upon  it,  so  that  the  remainderman  can 
neither  have  his  rent  nor  his  land  (e).  The  want  of  a  counterpart  too 
is  unusual,  and  very  prejudicial.  If  a  man,  having  a  power  annexed 
to  his  estate,  chaise  his  estate,  and  afterwards  execute  his  power,  the 
estate  which  rises  by  the  execution  of  the  power  shall  be  subject  to 
the  charge  during  the  estate  :  as  if  a  tenant  for  life,  with  power  to 
make  leases,  grant  a  rent-charge,  and  afterwards  make  a  lease,  the 
lessee  shall  take  subject  to  the  rent-charge  during  the  life  of  the 
lessor  (/). 

(b)  In  Possession  or  Reversion. 
Upon  a  general  power  to  make  leases,  without  saying  more,  the  law  Construction  of 
adjudges  that  the  leases  ought  to  be  leases  in  possession,  and  not  leases  g^^  ^^  Leases  in 
in  reversion,  or  in  futuro ;  for  if  upon  such  power  a  lease  might  be  Possession  or 

1  ,  1  .11  I'-n-i  j«      Reversion. 

made  upon  a  lease,  the  party  might,  by  making  innnite  leases,  detain 
those  in  remainder  out  of  possession  for  ever ;  which  would  be  con- 

(')  1  Ventr.  228.  leases  under  the  particular  words  of  a  will, 

(jf)  London  (Mayor)  v.  TencA,   7   Mod.  see  Leigh  v.  Earl  qf  Balcarres,  6  C.  B.  Rep. 

ns.  847. 

(<)  hherwood  v.  Oldknow,  8  Maule  &  Sel.  {d  )  Taylor  d.  Atkiftu  v.  Horde,  I  Burr. 

38^  125. 

{a)  Huw  V.  Whi^ld,  I  Vent  3K);  Sir  T.  (e)  Doe  d.  Douglas  v.  Lock,  2  Ad.  &  El. 

Jooet,  no.  705 ;  4r  Nev.  &  M.  807. 

(4J  Taylor  d.  Jfkym  v.  Horde,  1   Burr.  (/)  Sabbarion  v.  Sabbarton,  Ca.   temp. 

124.  Hard.  415. 

U)  As  to  the  power  of  trustees  to  grant 
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trary  to  the  intent  of  the  parties  and  against  reason  {g) :  so  a  { 
power  to  make  leases  for  one-and-twenty  years  does  not  enable  the 
party  to  make  such  a  lease  in  reversion  (A).     So  with  respect  to  leases 
granted  under  powers  (i),  the  lessee  must^  it  should  seem,  be  a  person 
in  being  at  the  time  when  the  lease  is  made ;  and  therefore  it  has 
been  held,  that  under  a  power  to  make  leases  to  one,  two  or  three 
persons,  the  donee  of  the  power  cannot  make  a  lease  for  the  life  of  the 
first  son  oiJ.  S.,  because  the  person  to  take  under  the  power  ought  to 
be  in  existence  (A).     A  power  to  trustees  "  to  lease  premises  for  a 
term  not  exceeding  twenty-one  years,  and  determinable  as  a  former 
term  of  ninety-nine  years  was  determinable,"  was  held  to  authorize  a 
lease  in  possession  only,  and  not  in  futuro ;  and  as  the  trustees  had  let 
the  premises  for  ten  years  determinable  as  in  the  original  lease,  and 
afterwards  relet  them  for  the  term  of  eleven  years,  before  the  expira- 
tion of  the  ten  years'  lease,  the  second  lease  was  held  void,  and  a  bad 
execution  of  the  power  (Z).    A  tenant  for  life,  having  power  to  lease  for 
ninety-nine  years  from  the  time  of  executing,  so  as  that  such  lease  or 
leases  be  made  to  take  effect  in  possession,  or  immediately  after  tbe 
determination  of  the  leases  then  shbsisting,  reserving  the  best  and 
most  beneficial  yearly  rents  to  be  incident  to  the  immediate  reversion, 
in  pursuance  of  one  entire  bargain,  granted,  at  the  same  time,  in  1787, 
two  leases,  one  for  thirty  years,  to  commence  from  October,  1791,  on 
the  expiration  of  an  existing  lease,  and  the  other  for  sixty-three  years 
from  October,  1821 ;  it  was  held  that  the  second  lease  was  void  (m). 

If  there  be  a  power  to  make  leases  expressly  stated  to  be  in  posses- 
sion, which  attaches  upon  an  estate,  part  of  which  is  in  possession 
and  part  in  reversion  at  the  creation  of  the  power ;  the  donee  of  the 
power  may  immediately  make  leases  in  possession  of  the  estate  in 
reversion,  as  well  as  of  that  in  possession ;  for  in  such  case  the  word 


(g)  Sheeeomh  v.  Hawkins^  Cro.  Jac  318; 
Yelv.  222;  Brownl.  148.  The  nature  of  a 
lease  in  reversion  is  this.  In  the  most 
ample ^  sense,  that  is  said  to  be  a  lease  in 
reversion,  which  has  its  commencement  at 
a  future  day,  and  then  it  is  opposed  to  a 
lease  in  possession,  for  ever^  lease  which  is 
not  a  lease  in  possession,  in  this  sense  is 
said  to  be  a  lease  in  reversion.  Where 
mention  is  made  of  leases  in  reversion  in  a 
power,  it  shall  be  intended  of  leases  to  com- 
mence after  the  end  of  a  present  interest  in 
being;  which  is  the  second  notion  of  a  lease 
in  reversion.  But  as  a  lease  for  life  cannot 
be  made  to  commence  at  a  future  day,  where 
a  power  is  given  to  make  leases  for  lives  or 
years  in  reversion,  the  expression  •'  lease  in 
reversion"  will  have  a  different  signification 
in  the  same  conveyance.  Being  applied  to 
a  lease  for  life,  it  shall  be  intended  of  a 
concurrent  lease,  or  a  lease  of  the  reversion, 
viz.  a  lease  of  that  land  which  is  at  the  same 
time  under  a  demise ;  and  then  it  is  not  to 
cowmencc  after  the  end  of  a  demise ;  but 


has  a  present  commencement,  and  is  co&< 
current  with  the  prior  demise;  but  being 
applied  to  a  lease  for  years,  it  shall  be  in* 
tended  of  a  lease  which  shall  take  its  effect 
after  the  expiration  or  determination  of  a 
lease  in  being ;  Loveday  v.  Winter,  5  Mod. 
245,  378;  12  Mod.  148;  1  Comb.  37;  1 U 
Raym.  267;  2  Salk.  537.  The  law,  there- 
fore, which  is  founded  in  reason  and  com- 
mon sense,  considers  '*  possessory "  and 
"  reversionary,"  according  to  the  natural 
and  ordinary  import  of  those  terms  (without 
annexing  any  artificial  idea  to  them),  u 
including  the  simple  ideas  of  time  present, 
and  time  to  come ;  and,  coDsequeotly,  tbit 
every  subsisting  interest,  or  time  not  pre- 
sent, is  an  interest  or  time  to  come ;  Powell 
on  Powers,  434. 

(h)  Sussex  {Countess)  v.  Wroth,  Cro.  Elii.$. 

(0  See  ante.  Chap.  L,  Sect.  23,  p.  38. 

(k)  Snow  V.  Cutler,  Sir  T.  Raym.  16& 

(l)  Shaw  V.  Summers,  3  Moore,  196. 

(m)  Doe  d.  Sutton  (Bart.)   v.   Harvey,  1 
Bam.  &  Cress.  426 ;  2  Dowl.  &  Ryl.  599. 
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"  possession"  in  the  power  refers  to  the  lease,  and  not  to  the  land  (n)  :  Book  I. 
but  it  seems,  that  if  a  power  enable  any  one  to  make  leases  in  rever-  ^  sect?  u^.^* 
sion  as  well  as  in  possession,  and  some  parts  of  the  land  subject  to 
the  power  be  in  possession,  and  other  part  of  it  in  reversion,  he  can- 
not make  a  lease  in  possession  and  another  lease  in  reversion  of  the 
same  land ;  but  his  power  to  make  leases  in  reversion  will  be  confined 
to  such  land  as  was  not  then  in  possession  (o). 

Where  there  is  a  power  to  grant  leases  in  possession  only,  a  lease  in  What  is  a 
possession  is  not  contrary  to  the  power,  although  the  estate  at  the  y^^^n**  ^®' 
time  of  granting  the  lease  was  held  by  tenants  at  will,  or  from  year 
to  year,  if,  at  the  time,  they  receive  directions  from  the  grantor  of  the 
lease  to  pay  their  rent  to  the  lessee  (p) :  so  where  one  under  a  power 
to  lease  for  twenty-one  years  in  possession,  but  not  in  reversion, 
granted  a  lease  to  his  only  daughter  for  twenty-one  years,  "  to  com- 
mence Jrom  the  day  of  the  date ;"  it  was  adjudged  a  good  lease,  as 
the  word  "  from"  may  mean  either  inclusive  or  exclusive,  according 
to  the  context  and  subject-matter,  and  the  court  will  construe  it  so  as 
to  effectuate  the  deeds  of  parties,  and  not  to  destroy  them  (q).  Under 
a  power  to  demise  for  twenty-one  years  in  possession,  and  not  in 
reversion,  a  lease  dated  in  fact  on  the  17th  of  February,  1802,  to  hold 
irom  the  26th  of  March  next  ensuing  the  date  thereof,  is  good,  if  not 
executed  and  delivered  till  after  the  25th  of  March,  for  it  then  takes 
effect  as  a  lease  in  possession,  with  reference  back  to  the  date  actually 
expressed  (r) :  but  in  another  case  it  was  held,  that  under  a  power  to 
lease  in  possession  and  not  in  reversion,  a  lease  for  years  executed  the 
29th  of  March  to  the  then  tenant  in  possession,  to  hold  as  to  the 
arable  land  from  the  13th  of  February  preceding,  and  as  to  the  pasture 
from  the  5th  of  April  then  next,  &c.,  under  a  yearly  rent  payable 
quarterly  on  the  10th  of  July,  10th  of  October,  10th  of  January  and 
10th  of  April,  is  void  for  the  whole ;  though  such  lease  were  according 
to  the  custom  of  the  country,  and  the  same  had  been  before  granted 
by  the  person  creating  the  power  (s). 

The  circumstance  of  a  second  lease  for  years  being  granted  to  the  EffectofLeases 
same  lessee  who  holds  under  a  former  lease  (0,  to  commence  after  ximc^of  thV*** 
tht  expiration  of  such  former  lease,  does  not  operate  to  make  the  Execution  of 
latter  a  continuation  of  the  former  lease,  where  the  terms  are  granted 
by  difierait  deeds;  although  the  residue  of  the  time  to  come  after  the 
former  lease,  together  with  the  period  for  which  the  latter  lease  is 

{n)  PoweU  on   Powers,  425;    Bac.  Abr.  Wils.  165.    But  see  Dae  d,  Bayntum  y.  Wat- 

^  Leases,  (1);  Fox  y.  Frickwoodj  Cro,  J ac  ten^  Cowp.  189.     Mr.  Powell,  with   grreat 

^7.  insrenuity,  and,  as  some  may  perhaps  con- 

(•)  Bac  Abr.  tit.  Leases,  (I  11).  ceive,  with  success,  attempts  to  controvert 

{p)  Goodtitle  d.  darges  ▼.  Funucan^  2  the  legal  propriety  of  the  above  acUudica- 

Dwi^I.  5^5  \  Bac.  Abr.  tit.  Leasee,  (I  11).  tion. 

Qotfre,  if  a  lease  made  under  such  a  power,  (r)  Doe  d.  Coxe  v.  Day,  10  East,  427. 

rfserving  the  old  rent,  but  with  covenants  («)  Doe  d.  Allan  v.  Calvert,  2  East,  376. 

^  advantageous  to  the  reversion  than  for-  (t)  As  to  the  effect  of  a  new  lease  ope- 

wfrly,  would  not  be  a  fraud  on  the  power,  rating  as  a  surrender  of  a  former  lease,  see 

and  void.  post,  Chap.  V 1 1.,  Sect.  3,  (c). 

(f)  Pitgh  V.  Leeds  (Duke),  Cowp.  711;  2 
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granted,  do  not  in  length  of  time  exceed  the  limits  fixed  by  the  power; 
for  the  latter  will  notwithstanding  be  considered  as  a  reversionary 
lease,  as  much  as  if  it  had  been  granted  to  a  reversionary  lessee  (u). 
If,  however,  under  a  power  to  demise  for  fourteen  years,  a  lease  be 
made  to  hold  for  seven  years,  and  so  from  seven  years  to  seven  years, 
it  would,  it  seemsj  be  but  a  continuance  of  the  former  term,  and  an 
addition  to  it,  and  not  a  remainder  or  future  interest  {x). 

If  a  man  have  power  to  make  leases  in  possession  or  reversion,  and 
he  make  a  lease  in  possession  once,  he  shall  never  afterwards  make  a 
lease  in  reversion,  for  he  has  an  election  to  do  the  one  or  the  other, 
but  not  both.     Under  a  power  to  lease  in  possession  for  lives,  or  for 
years  determinable  on  lives,  a  man  cannot  make  an  absolute  lease  in 
possession  for  years ;  but  he  may  make  an  absolute  lease  in  reversion 
for  years  (y).     Where  powers  were  given  to  make  leases  of  present 
but  not  of  future  interest,  and  so  as  the  same  should  go  with  and  be 
incident  to  the  remainder  and  reversion ;  a  lease  with  a  reversion  in 
execution  of  those  powers  to  the  tenant  in  possession  of  the  freehold, 
his  heirs  and  assigns,  was  held  good,  because  ^' heirs  and  assigns" 
meant  those  to  whom  the   remainder  and  reversion   would  go{z)» 
Where  one  having  power  to  make  leases  for  twenty-one  years  in  pos- 
session made  a  lease  to  A.  for  twenty-one  years  in  trust  for  the  pay- 
ment of  debts,  but  the  lease  was  made  to  commence  from  a  time  to 
come,  and  so  not  pursuant  to  the  power,  yet  being  made  for  the  pay- 
ment of  debts,  it  was  supported  in  equity  (a). 

(c)  Ustial  Covenants, 
It  has  been  held,  that  the  question,  what  are  ttsual  covenants  in  a 
lease  under  a  power  requiring  them  to  be  inserted,  is  a  question  of  fact 
for  the  jury,  and  not  a  question  for  the  coastruction  of  the  court  (6): 
thus  Bullevy  J.,  in  the  case  of  Goodtitle  d.  Clarges  v.  Funucan{c\ 
observed,  that  "  the  Court  were  relieved  from  determining  whether  the 
covenant  was  usual  or  not :  because  the  jury  had  expressly  found  that 
it  was  unusual.'*  It  has  been  held,  that  what  are  '^  usual  covenants'* 
depends  on  what  are  the  usual  and  customary  covenants  of  the  neigh- 
bourhood {d) :  but  in  another  case  it  was  held,  that  what  are  the 
*' usual  and  reasonable  covenants"  must  depend  on  the  leases  of  the 
same  land  in  existence  at  the  time  of  the  creation  of  the  power;  and 
therefore  where  there  was  a  leasQ  of  lands  by  a  tenant  for  life  under  a 
power  requiring  the  usual  and  reasonable  covenants  to  be  contained  in 
the  lease,  and  as  to  one  portion  of  the  lands,  the  lease  in  existence  at 

(u)  Doe  d.  Pulteney  v.  Cavan  (Lady),  5 
Terra  Rep.  567. 

(x)  Goodright  d.  Hall  ▼.  Richardson^  3 
Term  Rep.  462.  As  to  concurrent  leases, 
see  post,  Sect  18)  (i),  p.  lo2. 

(y)  Winter  v.  Lovedayt  1  Lord  Raym. 
267. 

(«)  Holley  V.  ScoU,  Lofl\,  316. 

(a)  Pollard  v.  Grenville,  2  Bro.  Cha.  Ca. 


10. 

(6)  Bennett  v.  Womack,  3  Car.  &  Pay.  96! 
&  C.  not  S,  P.  7  Barn.  &  Cres.  627;  1  Man. 
&  Ry.  644;  Powell  on  Powers,  578. 

(c)  2  Dougl.  565. 

{d)  Boardman  v.  Mostyn,  6  Ves.  467, 471 ; 
and  see  the  cases  collected  in  4  Jar.  Prec. 
297,  3rd  ed. 
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the  time  of  the  creation  of  the  power,  contained  no  clause  as  to  doing      Book  I. 
suit  by  grinding  at  a  milt,  but  a  prior  expired  lease  did  contain  a  reser-      3^^^.  17. 


vation  to  that  effect;  and  as  to  another  portion,  there  were  two  leases 
in  existence  at  the  time  of  the  creation  of  the  power,  the  last  executed 
of  which  was  lost,  but  the  previous  one  contained  such  a  reservation;  it 
was  held,  that  a  lease  by  the  tenant  for  life  containing  no  such  covenant 
or  reservation,  was  altogether  void,  on  account  of  the  omission  as  to 
the  latter  portion  of  the  land,  though  it  was  not  affected  by  the  omission 
as  to  the  former  portion  (e).  If  the  covenants  in  a  lease  under  such  a 
power  be  upon  the  whole  such  as  leave  the  parties  upon  the  same 
footing  as  under  former  leases  (as  where  it  appeared  that  what  was 
thrown  on  the  landlord  was  compensated  by  what  was  paid  by  the 
tenant),  their  differing  in  trivial  circumstances  will  not  be  material. 
Where  there  was  a  power  to  tenant  for  life  to  lease  for  years,  with  the 
usual  covenants,  &c.,  it  was  held  that  a  lease  made  by  him,  containing 
a  proviso,  that  in  case  the  premises  were  blown  down,  or  burned,  the 
lessor  should  rebuild,  otherwise  the  rent  should  cease,  is  void,  the  jury 
finding  that  such  covenant  is  unusual  (/) ;  so,  a  covenant  not  to  assign 
without  licence  was  held  by  Thurlow,  L.  C,  not  to  come  within  a  con- 
tract to  grant  a  lease  with  common  and  usual  covenants.  '^  Common 
and  usual''  covenants,  his  lordship  observed,  must  mean  covenants 
incidental  to  the  lease ;  and  that  though  the  covenant  not  to  assign 
without  licence  might  be  a  very  useful  one  where  a  brewer  or  a  vintner 
let  a  public  house  (as  was  the  case),  that  would  not  make  it  a  com- 
mon covenant  (^).  Where  the  pd^er  required  that  all  usual  and  rea- 
sonable covenants  should  be  inserted,  and  an  old  lease  contained  a 
covenant  to  do  suit  and  service  in  the  courts  of  the  manor  of  W.,  and 
to  pay  all  usual  iines  and  amerciaments ;  and  in  the  new  lease  there 
was  a  covenant  to  do  suit  and  service,  but  not  a  covenant  to  pay  the 
fines  and  amerciaments,  and  it  appeared  that  no  courts  baron  or  cus- 
tomary courts  had  been  held  in  the  manor  for  above  a  century,  and 
that  there  had  been  no  freeholders  or  copyholders  within  the  manor 
within  living  memory ;  it  was  held,  that  the  omission  in  the  covenant 
was  reasonable  (A).  Where  a  power  to  lease  was  given  upon  reserving 
the  ancient,  usual  and  accustomed  rents,  heriots,  boons  and  services ; 
a  covenant  "  to  keep  in  repair"  was  held  to  be  "  an  ancient  boon,"  and 
the  omission  of  it  was  deemed  fatal  (t) 

(d)  Proviso  for  Re-entry. 
A  power  to  tenants  for  life  to  grant  or  renew  leases  for  lives,  pro-  Construction 
vided  that  a  right  of  re-entry  is  reserved  upon  such  leases  for  non-  and  Execution 

o  J  r  of  Powers  to 

(r)  Dae  d,  Egremimt  {Earl)  v.  Stephem,  6  (g)  3  Bro.  Cha.  Ca.  632.  wUhV^ProvL 

Queen*!  B.  Rep.  208;  and  sec  Smith  v.  Doe  (h)  Doe  d.  Egremont  (Earl)  v.  Williams^  Tnrnl  nntrv 

d.  Jersey  (Earl),  7  Price,  281 ;  3  Bligh,  290;  11  Queen's  B.  Rep.  688.  ite-eniry. 

2  Brod-  &  Binpr.  474;  3  Moore,  33 J).  (i)  Earl  of  Cardigan  v.  Montague^  Sugd. 

(/)  Doe  d-  EUis  v.  Sandham,  1  Terni  Rep.  on  Powers,  App.  3,  cited  in  Atkyns  v.  Ilordcj 

705.  1  Burr.  122. 
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Book  I.      payment  of  rent,  is  well  executed  by  a  lease  for  lives,  providing  a  re- 
"sect?  17.  *  entry  in  case  the  rent  remains  in  arrear  fifteen  days,  and  there  is  no 
sufficient  distress  upon  the  premises,  the  conditional  proviso  being  the 
usual  form  in  leases :  thus  such  a  lease  was  held  valid  in  an  action  of 
ejectment  by  the  reversioner  against  the  lessees,  on  the  ground  that 
the  proviso  for  re-entry  was  conformable  with  the  power  to  demise, 
and  satisfied  the  particular  condition  in  question,  on  which  it  was  to 
be  exercised ;  and  that  the  lease  was  therefore  a  good  execution  of 
the  power  to  demise,  which  was  held  to  be  general,  and  such  as  au- 
thorized the  lessor  to  annex,  in  the  fair  and  bon&  fide  exercise  of  a 
due  discretion,  reasonable  and  legal  qualifications  to  the  power  of  re- 
entry for  non-payment  of  the  rent  reserved ;  and  did  not  require  the 
tenant  for  life  to  exact  an  absolute  unqualified  right  to  have  an  imme- 
diate power  to  re-enter  on  the  expiration  of  the  day  on  which  the  rent 
reserved  should  be  made  payable  (i).    Both  the  above  qualifications 
are  legal  and  reasonable,  and  may  be  annexed  to  a  power  of  re-entry 
for  non-payment  of  rent,  required  by  an  indefinite  leasing  power  to 
be  contained  in  leases  to  be  made  under  it,  to  temper  the  rigour  of 
such  a  right,  where  the  requisition  in  such  leasing  power  is  general  in 
its  terms,  or  does  not  expressly  prohibit  their  introduction  without 
being  a  departure  from  the  exigency  of  the  power.     Where  a  power 
of  leasing  required  the  insertion  in  the  leases  of  a  clause  of  re-entry 
for  non-payment  of  rent,  and  a  lease  was  made  with  a  proviso  for  re- 
entry if  the  rent  should  be  forty-two  days  in  arrear,  it  was  held  such 
a  lease  was  valid  (Z).     So  where  a  power  required  the  insertion  of  a 
clause  of  re-entry,  if  rent  should  be  behind  for  twenty-one  days; 
leases  with  a  power  of  re-entry,  if  the  rent  should  be  behind  or  unpaid 
for  twenty-one  days,  and  no  sufficient  distress  could  be  had,  were 
held  valid  (m).     But  a  lease  with  a  proviso  for  re-entry,  if  the  tenant 
should  suffer  the  premises  to  be  out  of  repair,  and  should  not  repair 
the  same  within  six  months  next  after  notice^  was  held  bad,  the  clause 
as  to  notice  not  being  usual  (n). 

(e)  Lands  usually  Let, 
What  Lands         With  respcct  to  the  subject-matter  upon  which  a  power  to  lease  is 
as^having  been  ^  Operate,— leasing  powers  are  to  be  liberally  construed;  therefore, 
usually  let        where  the  power  was  to  extend  to  land  usually  demised,  it  was  held, 
that  land  settled  for  years,  determinable  on  lives,  by  a  family  settle- 
ment, came  within  that  description  (o) ;  so  are  lands  which  have  been 

{k)  Smith  V.  Doe  d.  Jersey  (Earl),  7  Price,  (to)    Tankerwlle  {Lord)   v.    Wingfieid,  7 

281;  3  Bligh,  290;  2  Brod.  &  Bing.  473 ;  Price,  343;  5  Moore,  346,  n.;  2  Brod.  & 

3  Moore,  339 ;  and  see  5  Moore,  332 ;  5  Bing.  498,  n. ;  but  see  contra,  Coxe  ▼.  Dajf, 

Maule  &  Selw.  467 ;  1  Brod.  &  Bing.  97.  13  East,  118. 

(0  Rutland  v.  Doe  d.  WytJie,  5  Mees.  &  (n)  Doe  d.  Egrenumt  {Eart)  v.  Burroughs  6 

Wels.  688 ;  2  Mees.  &  Wcls.  661 ;  Mur.  &  Queen's  B.  Rep.  229. 

Hurl.  245 ;  S,  C.  in  error,  10  CI.  &  Fin.  419;  (o)  Right  d.  Basset  v.  Thomas^  1  W.  Black. 

12  Mees.  &  Wels.  355.  446;  3  Burr.  1441,  1448. 
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twice  previously  ]ei(p).  But  lands  not  demised  for  the  space  of  Book  I. 
twenty  years  before  the  execution  of  a  power  to  demise  at  the  rent  sect^  17.  * 
then  usually  reserved  and  paid,  cannot  be  leased  under  such  a 
power(9) :  nor  can  lands  which  have  been  only  once  previously  let(r): 
nor  if  lands  have  been  leased  by  virtue  of  a  contract  only  from  year 
to  year  for  three  years,  can  they  be  said  to  have  been  usually  let, 
because  it  is  but  one  lease,  though  renewable  every  year.  Any  kind 
of  demise  is  suflScient  to  support  such  a  power,  there  being  no  necessity 
that  the  land  should  have  been  demised  by  indenture ;  a  demise  at 
will,  or  by  copy,  is  sufficient  to  make  land  to  be  accounted  usually 
demisable  (s) ;  and  a  covenant  to  stand  seised,  as  it  is  a  lease  if  made 
by  the  owner,  is  also  evidence  of  the  usual  manner  of  demising  (t). 
Under  a  power  in  a  will,  '^  to  demise  and  lease  such  parts  of  the  tes- 
tator's premises  as  had  been  usually  granted  or  demised,  and  were 
then  in  lease,  for  any  term  of  years  determinable  on  lives,  to  any 
persons,  for  the  like  terms,  and  in  like  manner,  and  under  the  like 
.rents,  services  and  conditions  as  the  same  had  been  usually  granted ; 
aud  the  residue  of  the  same  premises,  unto  any  persons,  for  any  term 
of  years  not  exceeding  twenty-one  years  in  possession,  at  the  best  and 
most  improved  rent  tiiat  could  be  reasonably  gotten  for  the  same,  so 
as  that  no  such  demise  or  lease  should  be  made  dispunishable  for 
waste,  nor  without  a  condition  of  re-entry  on  non-payment  of  the  rent 
or  services  thereby  reserved,  and  so  as  each  lessee  should  execute  a 
counterpart  of  his  lease :"  it  was  held  that  the  word  "  such"  could  not 
be  thrown  back,  so  as  to  apply  to  or  govern  the  first  class  of  the 
testator's  premises,  which  had  been  usually  let  and  were  then  in  lease, 
but  must  be  confined  to  the  latter  class  of  property,  viz.  the  residue  of 
the  premises,  as  to  the  terms  of  leasing  which  the  testator  had  given 
separate  and  specific  directions.  It  was  also  held  in  the  above  case, 
that  a  lease  under  the  power  of  lands  which  were  in  lease  at  the  time 
of  the  creation  of  the  power  (the  second  lease  accurately  following  the 
terms  of  the  former  lease  of  the  same  lands)  was  well  executed  under 
such  power,  although  the  second  lease  did  not  contain  a  clause  of 
re-entry  on  non-payment  of  40s.  reserved  in  lieu  of  a  heriot ;  the  first 
lease  containing  no  clause  of  re-entry  on  non-payment  of  a  like  reser- 
vation (w).  Under  a  power  of  leasing  "  for  one,  two  or  three  lives, 
or  for  any  term  of  years  determinable  on  one,  two  or  three  lives, 
such  lands  as  were  then  demised  for  any  such  term,"  lands  are  not 
included  which  were  then  held  under  a  demise  to  "  W.  and  G,  for 
ninety-nine  years,  if  W.  and  his  widow,  and  any  eldest  son  living,  or 
in  ventre  sa  mere  at  the  time  of  his  (W.'s)  death,  or  if  no  son,  any 
eldest  daughter  then  living  or  in  ventre  sa  mere,  or  any  or  either  of 

[p)  2  Roll.  Abr.  261.  (*)  Powell  on  Powers,  392. 

[q)  PoweU  on   Powers,  397;    Tristan  v.  (/)  Right  d.  Basset  v.   Thomas,  3  Burr. 

f^'ore  T.  Baltinglas,  Vaugh.  31 ;  Sir  T.  Jones,  1441,  144-7  ;  1  W.  Black.  446. 

27.  (m)  Doe  d.  Bligh  v.  Colman^  1  Bing.  28; 

(r)  2  RoU.  Abr.  261.  7  Moore,  271. 
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Whether 
Lands  not  be- 
fore in  Lease 
may  be  de- 
mised. 


those  three,  viz.  of  the  said  W,  and  his  such  wife,  son  or  daughter, 
should  so  long  live,  remainder  to  the  said  G.  and  his  widow,  son  or 
daughter,  in  the  same  manner,''  of  which  description  of  persons  five 
were  in  fact  living  at  the  time  of  the  power  reserved,  who  were  all 
entitled  in  succession,  three  at  a  time,  to  come  in  under  the  lease : 
under  such  a  general  power  the  three  lives  must  be  certain  and  co- 
existing {x). 

It  seems  now  to  be  settled  that  the  question — whether  lands  not 
before  in  lease  may  be  demised  under  a  power  to  lease  lands  and  other 
hereditaments,  provided  that  such  rent  or  more  be  reserved  upon  every 
lease  as  has  been  reserved,  or  paid  for  it,  within  a  given  time  previons 
to  the  creation  of  the  power, — is  a  question  of  construction  on  the 
intention  of  the  author  of  the  power,  to  be  collected  from  the  in- 
strument creating  the  power,  or  the  circumstances  of  the  estate  (jf). 
Thus,  where  there  was  a  power  to  lease  a  manor,  except  the  demesne 
lands,  it  was  held,  that  copyholds,  though  within  the  description, 
could  not  be  demised ;  yet  that  the  rents  and  services  of  the  manor 
might,  notwithstanding  a  qualification  annexed  to  the  power,  which 
said  that  the  ancient  rent  should  be  reserved,  and  there  could  be  no 
reservation  of  rent  upon  a  lease  of  rents  and  services  out  of  which  no 
rent  issues :  for  it  appeared  to  be  the  intent  of  the  settlement,  that 
part  of  the  manor  should  be  demisable.     Again,  the  rents  and  services 
were  considered  demisable,  because  it  appeared  that  part  of  the  manor 
was  intended  to  be  within  that  power,  but  that  the  demesne  lands 
were  not  to  be  comprised ;  and  if  so,  the  rents  and  services  must  be 
included,  for  the  whole  of  the  manor  consists  in  demesnes,  rents  and 
services;  and  if  a  man  have  a  power  reserved  to  him  of  making  a  lease 
of  two  things,  and  a  qualification  is  annexed  to  the  power,  which 
cannot  extend  to  one  of  these  things,  he  may  make  .a  lease  of  that 
thing  without  any  regard  to  the  qualification  {z).      Under  a  power  in 
a  family  settlement  to  make  leases  of  all  or  any  part  of  the  premises, 
reserving  the  ancient  rent,  lands  always  occupied  with  the  family  seat 
cannot  be  demised ;  for  in  such  case  the  qualification  annexed  to  the 
power,  "  that  the  ancient  rent  must  be  reserved,"  manifestly  excludes 
the  mansion-house  and  lands  about  it  never  let :  the  nature  of  the 
thing  in  such  case  speaks  the  intent  (a).     So,  under  the  settlement  of 
an  estate,  with  a  power  to  the  .tenant  in  possession  to  let  all  or  any 
part  of  the  premises,  so  as  the  usual  covenants  be  reserved,  a  lease  of 


(x)  Doe  d.  Wyndham  v.  Halcombet  7  Term 
Rep.  713. 

(y)  PoweU  on  Powers,  402;  2  Roll.  Abr. 
262;  Wakeman  v.  ^a/*pr,  3  Keb.  597;  nom. 
Walker  v.  Wakeman,  1  Vent  294 ;  2  Lev. 
150. 

♦  (2)  Loveday  t.  Winter,  5  Mod.  245,  378  ; 
12  Mod.  148;  1  Comb.  37;  1  Lord  Raym. 
267 ;  2  Salk.  537.  It  w.'is  held  by  Rokeby, 
J.,  in  this  case  that  even  had  the  cxprc&s 


words  used  in  the  power,  **  so  as  it  be  not  of 
the  demesne  lands,*'  been  left  out,  yet  there 
would  have  been  a  restraint  by  implication 
from  making  leases  of  customary  land  held 
of  the  manor;  for  if  the  customary  land 
might  be  demised,  the  manor  would  be  de- 
stroyed, which  it  must  be  presumed  was  not 
the  intent  of  the  parties. 

(a)  Bdiiol  v.  Orton,  8  Mod.  249;    Fort. 
332. 
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tithes  which  had  never  been  let  before  was  held  void.  In  all  these  Book  I. 
cases  the  intention  of  the  parties  is  to  govern  the  court  in  construing  sect?%. 
the  powers  (6). 

Where  there  was  a  devise  of  lands  to  trustees  and  their  heirs,  in  Whether  such 
trust  to  the  use  of  a  man  and  his  first  and  other  sons  in  strict  settlement,  ^^^7or  Part 
remainder  to  another  and  his  first  and  other  sons  in  strict  settlement,  only, 
with  power  to  the  trustees  from  time  to  time,  during  the  minorities  of 
the  persons  to  whom  the  premises  should  descend,  and  to  any  tenant 
for  life,  to  grant  any  lease  of  all  or  any  part  of  the  lands  so  limited,  so 
08  there  be  reserved  the  ancient  and  accustomed  yearly  renty  S^c:  a 
lease  of  part  of  the  lands  devised,  in  several  parcels,  in  one  of  which 
parcels  were  included,  together  with  lands  anciently  demised,  two 
closes  never  before  demised,  at  one  entire  rent,  viz.  the  ancient  rent 
for  that  part  which  had  been  anciently  demised,  was  held  to  be  void 
for  the  whole  of  the  lands  included  in  that  parcel,  as  well  as  the  lands 
never  before  let  as  those  anciently  let;  but.it  was  considered  good  as 
to  the  other  parcels,  which  contained  only  lands  anciently  demised, 
and  on  each  of  which  there  was  a  separate  reservation  of  the  ancient 
rent(c).  Where  lands  were  demised  to  a  pei-son  for  life,  with  power 
to  lease  for  lives  all  but  a  certain  excepted  portion,  reserving  the  like 
rents  as  were  then  reserved,  or  more,  the  rents  then  being  29Z. ;  and 
the  devisee  made  a  lease  for  three  lives  at  the  yearly  rent  of  40Z.  of 
the  lands  within  the  power  and  part  of  the  excepted  lands,  it  was  held 
that  the  rent  could  not  be  apportioned,  and  that  the  lease  being  void 
for  the  excepted  lands  was  void  as  to  all  (d).  But  where  a  lease  was 
held  void  because  lands  under  a  power  were  let  together  with  other 
lands  not  under  the  power,  it  was  held  that  the  lease  was  good  as  to 
the  latter  lands  against  the  heir  of  the  lessor  («). 

(f)  Mode  of  Execution, 
Where  the  power  directs  the  particular  manner  in  which  the  lease  What  is  re- 
is  to  be  executed,  the  direction  must  appear  to  have  been  exactly  pur-  ancndedTtor 
sued ;  as  if  tlie  deed  be  required  to  be  executed  under  the  hands  and 
feak  of  the  parties,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  it  must  be  actually  so  executed,  in  the  presence  of 
the  requisite  number  of  witnesses.     It  has  been  held  that  where  the 
attestation  stated  that  some  of  the  necessary  formalities  had  been 
observed,  but  omitted  to  state  anything  as  to  the  others,  the  power 
^'as  not  well  executed ;  and  that  an  attestation  made  subsequently  to 
the  execution  of  the  deed,  which  certified  that  the  formality  omitted 
wag  in  fact  performed,  would  not  remedy  the  defect;  for  that  the 

(*)  Pmeroy  ▼.  ParimgUm,  3  Term  Rep.  (d )  Doe  d.  WiUiamt  v.  Matthews ^  5  Barn. 

665.  Sc  Adol.  298 ;  2  Nev.  &  Man.  264. 

(c)  Dot  d.  Barleit  ▼.  Rendle,  3  Maule  &  (e)  Doe  d.  Lord  Egremont  ▼.  StephenSt  6 

Selv.  99.     See  aUo  Fuller  ▼.  Abbott,  4  Queen's  B.  Rep.  208. 
Taunt  105. 
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attestation  must  be  considered  as  part  of  the  same  transaction  with 
the  execution  of  the  deed  (/).     In  a  late  case  in  error,  however,  it  has 
been  held,  where  the  attestation  was  general,  "  witness  C.  D.,  E.  F., 
G.  H.,"  and  the  concluding  testimonium  clause  of  a  document  men- 
tioned all  the  formalities  required,  that  the  power  was  well  executed  (j). 
A  power  to  demise  with  the  consent  of  a  person  in  writing  duly  attested, 
is  not  well  executed  by  a  demise  professing  to  be  made  with  his  con- 
sent, "  testified  by  his  being  a  party  to  these  presents  :"  the  written 
consent  should  be  signed  in  the  presence  of  a  witness  (A).    If  the 
power  requires  that  the  lessee  should  execute  a  counterpart,  it  seems 
that  it  is  not  necessary  that  the  execution  of  the  lease  and  counterpart 
should  be  contemporaneous  (i)  (A). 


(/)  Wright  V.  Wakeford,  4  Taunt  213; 
Doe  d.  Mani/kld  v.  Peach,  2  Maule  &  Selw. 
576 ;  Wright  v.  Barlow,  3  Maule  &  Selw. 
512 ;  Doe  d.  Hotchkiss  ▼.  Pearce,  6  Taunt. 
402 ;  2  Marsh.  102 ;  Symonds  ▼.  Symonds,  6 
Mad.  &  Oeld.  207. 

(g)  Burdett  v.  Doe  d.  Spilsbury,  6  Man. 
&  Gran.  386;  4  Ad.  &  EU.  1 ;  6  Nev.  & 
Man.  259. 

(A)  FresJ^/ield  y.  Reed,  9  Mees.  &  Wela. 
404. 

(t)  Fryer  v.  Coombs,  11  Ad..&  £U.  403. 

(k)  An  important  statute,  12  &  13  Vict. 
c.  26|  was  passed  in  the  year  1849^  and 
came  into  operation  on  the  Ist  of  June, 
1850  (see  12  &  13  Vict  c.  110).  It  is  in- 
tituled "  An  Act  for  granting  Relief  against 
Defects  in  Leases  made  under  Powers  of 
leasing  in  certain  Cases."  It  recites  as  fol- 
lows the  grievances  and  inconveniences  for 
which  it  provides  remedies:— 

"  Whereas,  through  mistake  or  inadvert- 
ence on  the  part  of  persons  granting  leases, 
and  through  ignorance  on  the  part  of  lessees 
of  the  titles  of  persons  from  whom  leases 
are  accepted,  leases  granted  by  persons 
having  valid  powers  of  leasing  are  frequently 
invalid  as  against  the  successors  in  estate  of 
such  persons,  by  reason  of  the  non-observ- 
ance or  omission  of  some  condition  or  re- 
striction, or  by  reason  of  some  other  devia- 
tion from  the  terms  of  such  powers :  and 
whereas  leases  granted  in  the  intended 
exercise  of  such  powers  are  sometimes  in- 
valid as  against  the  successors  in  estate  of 
the  persons  granting  the  same,  by  reason 
that  at  the  time  of  granting  the  same,  the 
person  granting  the  Tease  could  not  lawfully 
grant  such  lease,  although  at  a  subsequent 
time,  and  during  the  continuance  of  his 
estate  in  the  hereditaments  comprised  in 
such  lease,  he  might  have  granted  the  same 
in  the  lawful  exercise  of  such  power ;  and 
whereas  it  is  expedient  that  provision  should 
be  made  for  granting  relief  in  the  cases 
aforesaid  in  manner  after  mentioned." 

Sect  2.  **  That  when,  in  the  intended 
exercise  of  any  such  power  of  leasing  as 
aforesaid,  whether  derived  under  an  act  of 
parliament,  or  under  any  instrument  law- 
fully creating  such  power,  a  lease  has  been 


or  shall  hereafter  be  granted,  which  is  hj 
reason  of  die  non-observance  or  omissioo  of 
some  condition  or  restriction,  or  by  reuon 
of  any  other  deviation  from  the  terms  of 
such  power,  invalid  as  against  the  persoa 
entitled  after  the  determination  of  the  inte- 
rest  of  the  person  granting  such  lease  to  the 
reversion,  or  against  other  the  person  who, 
subject  to  any  lease  lawfully  granted  under 
such  power,  would  have  been  entitled  to  the 
hereditaments  comprised  in  such  lease, such 
lease,  in  case  the  same  have  been  made 
honk  fide,  and  the  lessee  named  therein,  his 
heirs,  executors,  administrators  or  assigns 
(as  the  case  may  require),  have  entered 
thereunder,  shall  be  considered  in  equity  as 
a  contract  for  a  grant,  at  the  request  of  the 
lessee,  his  heirs,  executors,  administrators 
or  assigns  (as  the  case  may  require),  of  a 
valid  lease  under  such  power,  to  the  tike 
purport  and  effect  as  such  invalid  lease  as 
aforesaid,  save  so  far  as  any  variation  may 
be  necessary  in  order  to  comply  with  the 
terms  of  such  power ;  and  all  persons  who 
would  have  been  bound  by  a  lease  lawfully 
granted  under  such  power  shall  be  bound  in 
equity  by  such  contract:  provided  always, 
that  no  lessee  under  any  such  invalid  lease 
as  aforesaid,  his  heirs,  executors,  adminis- 
trators or  assigns,  shall  be  entitled  by  virtue 
of  any  such  equitable  contract  as  aforesaid 
to  obtain  any  variation  of  such  lease,  when 
the  persons  who  would  have  been  bound  by 
such  contract  are  willing  to  confirm  such 
lease  without  variation." 

Sect  3.  "  That  the  acceptance  tffrenf  tmder 
any  such  invalid  lease  as  aforeMoid  shaUj  as 
against  the  person  so  accepting  the  tame,  he 
deemed  a  confirmation  of  such  Hose,* 

The  13  Vict  c.  17,  repeals  this  section, 
and  enacts  as  follows : — 

Sect  2.  "  That  when,  upon  or  before  the 
acceptance  of  rent  under  any  such  invalid 
lease,  aA  in  the  said  first-recited  act  men- 
tioned, any  receipt,  memorandum  or  note 
in  writing,  confirming  such  lease  is  signed 
by  the  person  accepting  such  rent,  or  some 
other  person  by  him  thereunto  lawfully  au- 
thorized, such  acceptance  shall,  as  against 
the  person  so  accepting  such  rent,  be  deemed 
a  confirmation  of  such  lease." 
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Leases  by  the  Crown  are  regulated  by  the  statutes  10  Geo.  IV.  statutes.regu- 
c.  60;  2  &  3  Will.  IV.  c.  1 ;  and  8  &  9  Vict.  c.  99,  which  must  be  lcmw!^'*''"' 
refen'ed  to.   Leases  by  the  Crown  of  lands  which  belong  to  the  Duchy 
of  Cornwall  are  regulated  by  statute  1  &  2  Will.  IV.  c.  6(/). 

(b)  By  Ecclesiastical  Persons. 
Leases  by  ecclesiastical  persons  (m),  made  by  virtue  of  the  statutes  Statutes, 
of  1  Eliz.  c.  19,  13  Eliz.  c.  10,  or  32  Hen.  VIII.  c.  28,  must  be  made 
by  indenture,  whether  of  lands,  of  which  they  are  seised  in  right  of 


Sect  3.  <'  That  when,  during  the  conti- 
noance  of  the  possession  taken  under  any 
SDch  invaJid  lease,  as  in  the  said  first-recited 
tot  mentioned,  the  person  for  the  time  being 
entitled  (subject  to  such  provision  as  afore- 
fiid)to  the  hereditaments  comprised  in  such 
lease,  or  to  the  possession  or  the  receipt  of 
the  rents  and  profits  thereof,  is  able  to  con- 
finn  such  lease  without  variation,  the  lessee, 
bis  heirs,  executors  or  administrators  (as  the 
case  may  require),  or  any  person  who  would 
liave  been  hound  by  the  lease  if  the  same 
had  been  valid,  shall,  upon  the  request  of 
the  person  so  able  to  confirm  the  same,  be 
boaod  to  accept  a  confirmation  accordingly ; 
and  such  confirmation  may  be  by  memo- 
nndam  or  note  in  writing,  signed  by  the 
pecBons  confirming  and  accepting  respec- 
tively, or  by  some  other  persons  by  them 
respectively  thereunto  lawfully  authorized ; 
and  after  confirmation  and  acceptance  of 
nnfirmation,  such  lease  shall  be  valid,  and 
shall  be  deemed  to  have  had  from  the  grant- 
iitg  thereof  the  same  effect  as  if  the  same 
had  been  originally  valid." 

Sect  4.  **  That  when  a  lease  granted  in 
the  intended  exercise  of  any  such  power  of 
leasing  as  aforesaid  is  invalid,  by  reason  that 
at  the  time  of  the  granting  thereof  the  person 
Seating  the  same  could  not  lawfully  grant 
■seh  lease,  but  the  estate  of  such  person  in 
^  hereditaments  comprised  in  such  lease 
ahall  have  continued  after  the  time  when 
s^  or  the  like  lease  might  have  been 
grmted  by  him  in  £he  lawful  exercise  of 
nch  power,  then  and  in  every  such  case 
"Kh  lease  shall  take  effect  and  be  as  valid 
as  if  the  same  had  been  granted  at  such 
last-mendoned  time,  and  all  the  provisions 
herein  contained  shall  apply  to  every  such 
Icaie/' 

Sect  5.  "That  when  a  valid  power  of 
leasmg  ii  vested  in  or  may  be  exercised  by 
a  person  granting  a  lease,  and  such  lease 
(by  reason  of  the  determination  of  the  estate 
or  interest  of  such  peraon  or  otherwise)  can- 
BM  have  effect  and  continuance  according 
to  the  terms  thereof,  independently  of  such 
P<>ver,  such  lease  shaU,  for  the  purposes  of 


this  act,  be  deemed  to  be  granted  in  the 
intended  exercise  of  such  power,  although 
such  power  be  not  referred  to  in  such  lease." 

Sect  6.  "  Provided,  that  nothing  in  this 
act  contained  shall  extend  or  be  construed 
to  prejudice  or  take  away  any  right  of  action, 
or  other  right  or  remedy  to  which,  but  for 
the  passing  of  this  act,  the  lessee  named  in 
any  such  lease  as  aforesaid,  his  heirs,  exe- 
cutors, administrators  or  assigns,  would  or 
might  have  been  entitled  under  or  by  virtue 
of  any  covenant  for  title  or  quiet  enjoyment 
contained  in  such  lease  on  the  part  of  tho 
person  granting  the  same,  or  to  prejudice  or 
take  away  any  right  of  re-entry,  or  other 
right  or  remedy  to  which,  but  for  the  pass- 
ing of  this  act,  the  person  granting  such 
lease,  his  heirs,  executors,  administrators  or 
assigns,  or  other  the  person  for  the  time 
being  entitled  to  the  reversion  expectant  on 
the  determination  of  such  lease,  would  or 
might  have  been  entitled,  for  or  by  reason  of 
any  breach  of  the  covenants,  conditions  or 
provisoes  contained  in  such  lease,  and  on 
the  part  of  the  lessee,  his  heirs,  executors, 
admmistrators  or  assigns,  to  be  observed 
and  performed." 

Sect  7.  "  That  this  act  shall  not  extend 
to  any  lease  by  an  ecclesiastical  corporation 
or  spiritual  person,  or  to  any  lease  of  the 
ptossessions  of  any  college,  hospital  or  cha- 
ritable foundation,  or  to  any  lease  where, 
before  the  passing  of  this  act,  the  heredita- 
ments comprised  in  such  lease  have  been 
surrendered  or  relinquished,  or  recovered 
adversely,  by  reason  of  the  invalidity  there- 
of, or  there  has  been  any  judgment  or  decree 
in  any  action  or  suit  concerning  the  validity 
of  such  lease,  and  shall  not  prejudice  or 
affect  any  action  or  suit  already  commenced 
and  now  pending  in  any  court  of  law  or 
equity,  but  every  such  action  and  suit  may 
be  proceeded  with,  and  such  relief  had 
therein  as  if  this  act  had  not  passed." 

Sect  8.  <*  That  this  act  shall  not  extend 
to  Scotland." 

(0  See  ante,  Chap.  I.,  Sect  9,  p.  11. 

(m)  See  ante,  Chap.  T.,  Sect  11,  p.  14, 
and  ante,  146,  n.  (A). 
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.      Book  I.      their  churches,  or  of  tithes ;  unless  indeed  in  the  latter  case  the  ia- 

C^  H  A  1*T  F  ft     I  Ir 

Sect.  18.      strument  be  merely  an  agreement  with  the  party  who  ought  to  pay 
,  the  tithes  to  retain  them.     With  respect  to  the  form  of  leases  by 

ecclesiastical  persons,  the  provisions  of  the  stat  32  Hen.  VIII.  c.  28, 
are  applicable  (n).  The  stat,  6  Will.  IV.  c.  20,  explained  and  amended 
by  6  &  7  WilL  IV,  c.  64,  imposes  on  ecclesiastical  persons  certain 
restrictions  in  respect  of  the  renewal  of  leases  for  lives,  for  forty, 
thirty  and  twenty-one  years  respectively,  and  for  years  generally. 
5  &  6  Vict.  With  regard  to  leases  granted  under  the  stat.  6  &  6  Vict.  c.  27  (o), 

cc.  27, 108.       ^j^^  following  is  an  outline  of  what  is  requisite  to  make  a  lease  binding 
on  the  successor  of  the  incumbent  who  grants  it.     It  must  be  (sect  \) 
by  deed  to  be  executed  by  the  lessee,  and  must  be  made  with  the 
consent  of  the  bishop  of  the  diocese  and  of  the  patron,  and,  where  the 
land  is  copyhold,  of  the  lord  of  the  manor,  if  necessary ;  such  consents 
to  be  testified  by  their  executing  the  lease  before  execution  by  the 
incumbent.     It  must  be  in  possession  and  not  in  reversion;  there  must 
be  reserved,  payable  to  the  incumbent  for  the  time  being,  quarterly, 
the  best  and  most  improved  yearly  rent,  without  any  fine.    The  lessee 
must  not  be  made  dispunishable  for  waste;  and  he  must  covenant  with 
the  incumbent  and  his  successors  for  due  payment  of  the  rent,  and  of 
all  taxes,  &c. ;  not  to  assign*  or  underlet  without  the  consent  of  the 
bishop  and  patron;  to  cultivate  according  to  the  most  improved  system 
of  husbandry ;  to  keep  and  leave  the  lands  and  every  thing  in  good 
repair  and  condition ;  to  keep  the  buildings  insured  against  fire,  and 
to  lay  out  all  money  received  under  any  insurance  in  rebuildbg.    The 
lease  must  contain  a  reservation  of  all  timber  and  underwood  and  of 
all  mines ;  and  also  a  power  of  re-entry  for  non-payment  of  rent,  or    j 
in  case  the  lessee  is  convicted  of  felony,  or  becomes  a  bankrupt  or 
insolvent,  or  compounds  his  debts,  or  assigns  his  estate  for  payment 
of  his  debts,  or  in  case  execution  issues  against  him  or  his  eflFects,  or 
in  case  he  does  not  perform  all  his  covenants.     Provision  may  be 
made  in  it  for  any  special  mode  of  cultivation  or  improvement.    The 
execution  of  the  lease  by  the  bishop  and  patron  is  made  (sect.  4) 
conclusive  evidence  that  all  the  covenants  contained  in  it  are  proper 
covenants.     The  statute  6  &  6  Vict.  c.  108,  empowering  ecclesiastical 
corporations  to  grant  leases  for  long  terms  of  years  (j^;,  must  itself  be 
referred  to  for  the  form  of  leases  required  in  cases  arising  under  it 

(c)  By  Tenants  in  Tail. 
Form  of  Lewes      By  statute  32  Hen.  VIII.  c.  28,  called  The  Enabling  Stainie,  any 
T^under*3'2    Person  whatsoever  of  full  age  who  has  any  estate  of  inheritance  in  fee 
lien.  VIU.      tail  in  his  own  right  of  any  lands,  tenements  or  hereditannents,  may, 

(n)  These  are  fully  stated,  in  speaking  of  (o)  Ante,  22. 

leases  by  tenants  in  tail,  in  the  next  divi-  (p)  Ante,  23. 

si  on. 


at, 
4^ 
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without  fine  or  recovery^  make  leases  of  such  lands  for  lives  or  years,      Book  I. 
and  such  leases  shall  be  good  to  bind  the  issue  in  tail^  but  not  the      sect.  18. 
remainder-man  or  reversioner,  so  as  these  conditions  following  be 
therein  observed  and  kept : — 

1.  Such  lease  must  be  by  indenture,  and  not  by  deed-poll  or  by  Must  be  by  in- 
I ,  .  ^  '  J  r  J  denture. 

parol  (9). 

2.  It  must  be  made  to  begin  from  the  day  of  the  making  thereof,  Must  be  in 
or  from  the  making  thereof  (r);  therefore  a  lease  made  to  begin  from  P''"®'* 
Michaelmas,  which  shall  be  three  years  afterwards,  for  twenty-one 
years,  or  a  lease  made  to  b^n  after  the  death  of  the  tenant  in  tail  for 
twenty-one  years,  is  not  good.     But  a  lease  made  for  twenty  years  to 
begin  at  Michaelmas  next,  is,  it  seems,  a  good  lease. 

3.  If  there  be  an  old  lease  of  the  land  in  being,  the  same  must  be  Must  not  be         r 
expired,  surrendered  or  ended  within  a  year  of  the  time  of  the  making  ^jih  j^  ex-  7 
of  the  new  lease ;  and  this  surrender  must  be  absolute  and  not  con-  ^^^S  Le«a«- 
ditional ;  also  it  must  be  real,  and  not  illusory,  or  in  show  only ;  for 
there  must  not  be  a  double  or  concurrent  lease  in  being  at  the  same 
ime($). 

4.  These  leases  must  not  exceed  three  lives,  or  twenty-one  years,  Must  not  ex- 
from  the  time  of  making  them;  for  the  words  of  the  statute  are  to  L^t^^r*"* 
make  a  lease  for  three  lives,  or  twenty-one  years,  so  that  either  the  Twenty-one 
<Mie  or  the  other  may  be  made ;  but  not  both ;  and  a  lease  for  more  is  ^**"' 
Yoid,  not  only  for  the  overplus  of  time  more  than  three  lives  or  twenty- 
one  years,  but  for  the  time  of  the  three  lives  or  twenty-one  years  also.  ^ 
It  has  been  held,  that  if  a  tenant  in  tail  make  a  lease  for  ninety-nine  ^ 
years  determinable  upon  three  lives,  that  it  is  not  a  good  lease;  but  '^ 
if  a  lease  be  made  by  a  tenant  in  tail  for  a  lesser  time,  as  for  two  lives, 

or  for  twenty  years,  it  is  a  good  lease.     If  a  lease  be  made  for  four 

lives,  and  it  happens  that  one  of  the  lives  dies  before  the  death  of 

the  tenant  in  tail,  yet  this  accident  will  not  make  the  lease  good,  but  ^ 

it  remains  voidable  notwithstanding. 

5.  These  leases  must  be  of  lands,  tenements  or  hereditaments,  ma-  Must  be  of 
nurable  or  corporeal,  which  are  necessary  to  be  let,  and  whereout  a  J*^^*  Here^'^' 
rent  by  law  may  be  issuing  and  reserved ;  therefore  if  a  tenant  in  tail  ditaments. 
^^t  a  lease  of  such  a  thing  as  lies  in  grant  only,  as  an  advowson, 

6ir,  market,  franchise  or  the  like,  out  of  which  a  rent  cannot  be  re- 
scrred,  especially  if  it  be  a  lease  for  life,  this  lease  is  void,  although 
the  thing  have  been  anciently  and  accustomably  let.  A  grant  of  a  rent- 
™rge  therefore  out  of  such  lands  is  void.  If  a  tenant  in  tail  make  a 
lease  of  a  portion  of  tithes  rendering  rent,  this  lease  is  unquestionably 
▼oid(0, 

(9)  Ca  Litt  44  a.  (0  Co.  Litt  44  b ;    JeweVs  case,  5  Co. 

W  «>ML  Rep.  3. 

WlbiA44b. 
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Book  I.  6.  They  must  be  of  those  lands  or  tenements  which  have  been  most 

df APTER.  IV 

Sect.  18.  '  commonly  let  to  farm,  or  occupied  by  the  farmers  thereof,  by  the 
j^  tbeof  space  of  twenty  years  next  before  the  lease  made,  so  as  if  it  had  been 
Lands  usuaUy  let  for  eleven  years  at  one  or  several  times  within  twenty  years  before 
^^^  the  new  lease  made,  it  is  suflScient  (m).     Although  the  letting  have 

been  by  copy  of  court-roll  only,  yet  such  a  letting  in  fee  for  life  or 
years  is  a  sufficient  letting ;  and  so  also  is  a  letting  from  year  to  year. 
But  these  lettings  to  farm  must  be  made  by  such  as  are  seised  of  an 
estate  of  inheritance ;  for  if  it  have  been  only  by  a  tenant  in  courtesy, 
in  dower  or  the  like,  this  will  not  serve  to  be  a  letting  within  the  intent 
of  the  statute  {x). 
Must  have  a         7.  There  must  be  reserved  upon  such  leases  yearly,  during  the  term 
thrusuament.  granted,  and  payable  to  the  lessor  and  his  heirs  to  whom  the  reveraon 
shall  appertain,  so  much  yearly  farm  or  rent,  or  more,  as  has  been 
most  accustomably  yielded  or  paid  for  the  lands,  &c.  within  twenty 
years  next  before  such  lease  made(y);  therefore  if  the  rent  be  reserved 
but  for  part  of  the  time  of  the  new  lease,  the  lease  is  void ;  so  if  the 
tenant  in  tail  have  twenty  acres  of  land  that  have  been  accustomably 
let,  and  he  make  a  lease  of  these  twenty  acres  and  of  one  acre  more 
which  has  not  been  accustomably  let,  reserving  the  usual  yearly  rent, 
and  so  much  more  as  to  exceed  the  value  of  the  other  acre,  this  is  not 
a  good  lease  by  the  statute :  so  if  the  tenant  in  tail  of  two  ftims,  the 
one  at  twenty  pounds  rent,  the  other  at  ten  pounds  rent,  make  a  lease 
of  both  these  farms  together  at  thirty  pounds  rent,  this  is  not  a  good 
lease  within  the  statute.     If,  however,  besides  the  annual  rent  there 
have  been  formerly  reserved  things  not  annual,  as  heriots,  fines  oi 
other  profit  upon  the  death  of  the  farmers,  or  profit  out  of  another^s 
soil,  as  pasturage  for  a  colt,  &c.,  and  upon  the  new  lease  the  yeaily 
rent  be  reserved,  but  these  collateral  reservations  be  omitted,  yet  the 
lease  will  be  good :   so  also  if  there  be  more  rent  reserved  upon  the 
new  lease  than  the  rent  which  has  been  anciently  paid,  the  lease  is 
good  notwithstanding;  so  if  a  tenant  in  tail  of  land  let  a  part  of  it 
which  has  been  accustomably  let,  and  reserve  the  rent  pro  rata  or 
more,  this  is  good,  for  that  is  in  substance  the  accustomable  rent    If 
two  coparceners  be  tenants  in  tail  of  twenty  acres,  every  one  of  eqnal 
value  and  accustomably  let,  and  they  make  partition  so  as  each  have 
ten  acres,  they  may  make  leases  of  their  several  parts  of  each  of  them, 
reserving  the  half  of  the  accustomable  rent.     If  the  accustomable  rent 
had  been  payable  at  four  days  or  feasts  of  the  year,  yet  if  it  be  re- 
served yearly  payable  at  one  feast  it  is  sufficient,  for  the  words  of  the 
statute  are,  to  be  reserved  yearly.    On  a  question  whether  the  resa- 
vation  of  the  ancient  "copyhold"  rent  or  more,  in  a  lease  made  by 

(«)  See  also  ante,  Chap.  I.,  Sect  11,  p.      ter's  case,  6  Co.  Rep.  37^. 
H-  (y)  See  also  ante,  and  post.  Book  U., 

(*)  Ibid. ;  Dean  and  Chapter  rf  IVorces-       Chap.  I.,  Sect.  2,  (e). 
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tenant  in  tail,  would  answer  the  description  of  the  ancient  ''  accus-      Book  I. 
tomed"  rent  within  the  statute,  it  was  held  that  it  would  (z).  Sec"  18. 


8.  Such  leases  must  not  be  made  without  impeachment  of  waste ; 
therefore  if  a  lease  be  made  for  life,  with  a  remainder  for  life,  &c.,  it  is  without  Im- 
Dot  warranted  by  the  statute,  because  it  is  dispunishable  of  waste ;  but  IJJJJ^"®"'  ®^ 
if  a  lease  be  made  to  one  during  three  lives  it  is  good,  for  the  occupant 
shall  be  punished  for  waste,  if  any  happen  (a), 

(d)  By  Husbands  in  right  of  their  Wives. 
Husbands,  by  the  above-mentioned  statute  of  32  Hen.  VIII.  c.  28,  Porm  of 
fflaj,  without  fine  or  recovery,  make  leases  of  the  lands,  tenements  or  by  Husbands 
hereditaments  whereof  they  have  any  estate  of  inheritance  in  fee-  'I'^.^'^f^-**^' 
simple  or  fee-tail  in  right  of  their  wives,  so  as  there  be  observed  in 
such  leases  the  conditions  or  limitations  before  required  in  leases  made 
by  tenants  in  tail ;  and  so  that  the  wife  join  in  the  same  deed,  and  be 
made  party  thereunto,  and  seal  and  deliver  the  same  deed  herself  in 
person;  and  that  the  farm  and  rent  be  reserved  to  the  husband  and 
to  the  wife,  and  to  the  heirs  of  the  wife,  according  to  her  estate  of 
inheritance  in  the  same.  If  a  man  and  his  wife  make  a  letter  of 
attorney  to  another  to  deliver  the  lease  upon  the  land,  this  lease  is  not 
a  good  lease  firom  the  wife  warranted  by  the  statute ;  and  yet  in  this, 
ftod  in  other  like  cases  of  leases  not  warranted  by  the  statute,  it  is  a 
good  lease  against  the  husband.  When  the  lease  is  one  warranted  by 
the  statute,  it  binds  the  husband  and  wife  both,  and  the  heirs  of  the 
wife  (including  her  issue);  but  if  it  be  of  an  estate-tail,  it  does  not 
bind  the  donor  (viz.  the  reversioner)  nor  him  in  remainder  (&).  The 
3ni  section  of  the  above  statute  further  provides,  that  **  the  husband 
shall  not  in  anywise  alien,  discharge,  grant  or  give  away  the  same 
rent  reserved,  nor  any  part  thereof,  longer  than  during  the  coverture, 
without  it  be  by  fine  levied  by  the  said  husband  and  wife ;  but  that  the 
same  rent  shall  remain,  descend,  revert  or  come,  after  the  death  of 
such  husband,  unto  such  person  or  persons  and  their  heirs,  in  such 
maimer  and  sort,  as  the  lands  so  leased  should  have  done  if  no  such 
lease  had  been  thereof  made."  It  seems  that  this  section  extends 
only  to  leases  of  lands  which  were  the  sole  inheritance  of  the  wife, 
^  not  to  the  leases  of  lands  of  which  she  and  her  husband  were 
joint-tenants  (c). 

(e)  By  Agents. 
It  was  formerly  laid  down  that  if  a  man  have  authority  by  virtue  of  Ho^  Leases 
»  power  of  attorney  to  grant  leases  for  years  generally  by  indenture,  BhouidTb? 
the  attorney  oaght  to  make  them  in  the  name  and  style  of  his  prin-  executed, 

(s)  Co.  Litt.  44  b ;  Dean  and  Chapter  qf  Worc€iter*t  eate,  6  Co.  Rep.  37. 

^9€uter'$  case,    6   Ca   Rep.    87 ;    Lord  (b)  Shep.  Touch.  280. 

IfMnifoy't  eate,  5  Co.  Rep.  4.  (e)  SmUh  t.  Trinder,  Cro.  Car.  32 ;  Orutf 

(«)  Co.  Litt  44  b ;  Dean  and  Chafer  qf  t.  Locn(ft,  Cro.  EH«.  287. 

m2 
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Book  I.      cipal,  and  not  in  his  own  name :  for  the  power  of  attorney  gives  him 
Sect.  18.      ^^  interest  or  estate  in  the  lands,  but  only  an  authority  to  supply  the 
absence  of  his  principal  by  standing  in  his  stead ;  which  he  can  no 
otherwise  do  than  by  using  his  name,  and  making  them  just  in  the 
same  manner  and  style  as  he  would  have  done  if  he  had  been  pre- 
sent (df).     If  he  made  them  in  his  own  name,  though  he  added  also 
"  by  virtue  of  the  letter  of  attorney  to  him  made  for  that  purpose," 
yet  such  leases  were  held  void ;  because  the  indenture  being  made  in 
his  name  must  pass  the  interest  and  lease  from  him,  or  it  could  pass 
it  from  nobody :  it  could  not  pass  it  from  the  principal  immediately, 
because  he  was  no  party,  and  it  could  not  pass  it  from  the  attorney  at 
all,  because  he  had  nothing  in  the  lands :  and  then  his  adding, ''  by 
virtue  of  the  letter  of  attorney,"  would  not  help  it,  because  the  letter 
of  attorney  made  no  estate  or  interest  in  the  land  to  him,  and  con- 
sequently he  could  not  by  virtue  thereof  convey  over  to  any  other. 
Neither  could  such  interest  pass  from  the  principal  immediately,  nor 
through  the  attorney ;  for  then  the  same  indenture  must  have  had  this 
strange  effect  at  one  and  the  same  instant,  first,  to  draw  out  the 
interest  from  the  principal  to  the  attorney,  and  from  the  attorney  to 
the  lessee,  which  it  certainly  could  not  do ;   and  therefore  all  such 
leases  so  made  were  considered  absolutely  void  and  not  good,  even 
by  estoppel  against  the  attorney,  because  they  pretended  to  be  made 
not  in  his  own  name  absolutely,  but  in  the  name  of  another  by  virtue 
of  an  authority  which  was  not  pursued  (c).     But  now,  although  it  is 
still  considered  that  the  execution  of  an  indenture  by  an  attorney 
must  be  in  the  name  of  the  principal,  in  order  to  be  binding  upon  the 
latter  (/) ;  and  that  the  power  of  attorney  must  be  under  seal  as  well 
as  the  deed  itself;  it  matters  not  in  what  form  of  words  such  exe- 
cution is  denoted  by  the  signature  of  the  name ;  as  if  opposite  the 
seal  be  written  "  for  J,  B"  (the  principal),  "  M.  TT."  (the  attorney), 
("  L.s/')  {g).    Where  a  party  executes  a  deed  under  a  power  of  atto^ 

(d)  White  y.  Cuyler,  6  Term  Rep.  176;       master,  the  law  pronounces  tbereopoD  tf  if 
1  Egp.  200.  they  were  actually  done  by  the  master  bim- 

(e)  Bac.  Abr.  tit  Leases,  (I  10).  self,  and  carries  the  possession  according* 
(/)  Berkeley  y.  Hardy,  8  Dowl.  &  Ryl.       But  in  a  lease  for  years  it  Is  quite  otberwiK, 

102;  5  Barn.  &  Ores.  355.  for  the  indenture  or  deed  alone  conyeys  ^^ 
ig)  Wilks  V.  Back,  2  East,  142.  This  interest,  and  is  the  yer^  essence  of  the  lease 
case,  therefore,  of  making  leases  by  a  letter  both  as  to  the  passing  it  out  of  the  lessor  si 
of  attorney  seems  to  differ  from  that  of  a  first,  and  its  subsistence  in  the  lessee  after- 
surrender  of  a  copyhold,  or  of  liyery  of  seisin  wards.  The  indenture  or  deed  itself  is  the 
of  a  freehold  by  a  letter  of  attorney ;  for  in  conyeyance  without  any  subsequent  con- 
those  cases  when  they  say,  "we  A.  and  B,,  struction  or  operation  of  law  thereapoQl 
as  attornies  of  C,"  or  **  by  yirtue  of  a  letter  and  therefore  it  must  be  made  in  the  name 
of  attorney  from  C.  of  such  a  date,"  &c.,  and  style  of  him  who  has  such  interest  to 
''do  surrender,"  &c.,  or  ''deliver  to  you  convey,  and  not  in  the  name  and  style ot 
seisin  of  such  lands,"  these  are  good  in  this  the  attorney  who  has  nothing  therein  ;  but 
manner,  because  the^  are  only  ministerial  in  the  conclusion  of  such  lease  it  is  proper 
ceremonies,  or  transitory  acts  in  pais,  the  to  say,  "  in  witness  whereof  A,  B,  of  sucA  a 
one  to  be  done  by  holding  the  court  rod,  place,  &c.,  in  pursuance  of  a  letter  of  attor- 
and  the  other  by  delivering  a  turf  or  twig ;  ney  hereunto  annexed,  bearing  date  such  a 
and  when  they  do  them  as  attornies,  or  by  day;"  or  if  the  letter  of  attorney  be  general, 
virtue  of  a  letter  of  attorney  from   their  and  concern  more  lands  than  those  cod- 
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ney,  the  power  ought  to  be  produced  (A).     An  authority  to  an  agent      Book  I.  ^ 
to  execute  an  indenture  under  seal  must  also  be  under  seal.     In  one     "sect!%.  ' 
case  where  a  deed  was  produced  purporting  to  bind  a  trading  com- 
pany,  it  was  held  that  proof  that  the  person  executing  it  was  their 
general  law  agent  was  prim&  facie  sufficient^  without  showing  that  he 
was  authorized  to  execute  the  particular  deed  (t). 

If  a  man  describe  himself  in  the  beginning  of  an  agreement  to  Liability  under 
grant  a  lease  as  making  it  on  behalf  of  another,  but  in  a  subsequent  J^  Agen^"^*^ 
pert  of  it  say  that  he  will  execute  the  lease,  he  is  personally  liable  (A). 
An  agreement  for  a  lease  made  with  an  agent  who  acts  under  a  power 
of  attorney,  and  a  lease  executed  by  such  agent  in  pursuance  of  the 
agreement,  shall  bind  the  principal  (0  (m). 

It  is  not  necessary  that  a  power  of  attorney  given  by  a  deed  should  Revocation  of 
be  revoked  by  deed  (n),  ^--;f 

(f)  Trust  Terms, 
Terms  for  a  long  period  of  years,  as  600  or  1000  years,  are  fre-  Nature  and 
quently  created  for  particular  purposes,  as  to  raise  portions,  and  for  xerms.  ™* 
odier  purposes  in  family  settlements,  &c.,  and  when  the  purpose  is 
answered,  they  attend  the  inheritance:  so  they  are  also  sometimes 
created  by  way  of  mortgage  (o).     As  such  terms,  however,  have  little 
^  do  with  the  relation  of  landlord  and  tenant,  it  is  unnecessary  to  add 
more  on  this  head. 

(g)  By  way  of  Mortgage. 
A  lease  for  years  may  also  be  created  by  way  of  mortgage.    The  Nature  and 
present  method  of  mortgaging  is  by  a  demise  of  the  land  for  a  term,  Lea^'s^by  way 
under  a  condition  to  be  void  on  payment  of  the  mortgage-money  and  of  Mortgage. 
interest;   and  a  covenant  is  usually  inserted  in  the  deed,  that  till 
default  shall  be  made  in  the  payment  of  the  money  borrowed,  the 
mortgagor  shall  receive  the  rents  and  profits  without  account.    Where 
a  mortgage  in  the  form  of  a  lease  was  granted  of  a  married  woman's 

I'M  in  the  present  leaae,  then  to  aay,  *'in  (t)  Doe  d.  Macleod  ▼.  Etui  London  Water" 

pamance  of  a  letter  of  attorney,  bearing  works  Company,  Mood.  &  Malk.  149. 

|Mte  such  a  day,  &&,  a  true  copy  whereof  (ft)  Norton  v.  Herron,  1  Car.  &  Pay.  648 ; 

»  hereunto  annexed,  hath  put  the  hand  and  Ryan  &  Moody,  229. 

«al  of  the  master ;"    and  so  to  write  the  (/)  Hamilton  v.  Clanricarde  (Earl),  1  Bro. 

peer's  name,  and  deliver  it  as  the  act  and  Pari.  Cas.  341. 

«^  of  the  master;  in  which  last  ceremony  (m)  See  also  Conrfoot  v.  Fowke,  6  Mees. 

of  delivering  it  in  the  name  of  the  master  of  &  Wels.  358 ;  and  PuUer  v.  Wilson,  2  Gale 

<(Kb  attorney,  this  exactly  agrees  with  the  &  Dav.  460 ;   3  Queen's  B.  Rep.  58 ;  and 

ceremony  of  surrendering  hy  the  rod,  or  Wilson  v.  Fuller,  3  Queen's  B.  Rep.  68 ; 

aaking  Hveiy  by  a  turf  or  twig  by  the  at-  1009  ;  3  Gale  &  0av.  570;  ante,  40,  note 

|orDey  m  the  name  of  and  as  attorney  for  («). 

hii  master;   which  pToves  that  there  is  a  (n)  Rex  r.  Wait,  11  Price,  508. 

peat  diversity  between  using  the  name  of  (o)  Best  v.  Stanford,  1  Salk.  154;  Doe  d. 

uf  attorney  in  the  making  of  leases,  and  Wyndfum  t.  Halcombe,  7  Term  Rep.  713; 

*nng  hii  name  in  making  a  surrender  of  Denn  d.  Tarzwell  v.  Barnard,  Cowp.  595. 

''W*»ld  or  livery  of  seisin  of, a  freehold  The  nature  of  a  term  to  attend  upon  the 

<>(>te.    Bac  on  Leases,  142.  inheritance  is  well  explained  in  the  case  of 

(A)  JataiM  T.  Mason,  1  £sp.  89.  Willoughby  v.  WiUoughhy,  1  Term  Rep.  763. 
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Book  I. 

Chapter  IV. 

Sect.  18. 


estate  by  the  husband  and  wife;  and  after  the  husband's  death,  the 
deed  being  in  the  hands  of  the  mortgagee^  the  widow  had  directed  the 
tenants  in  possession  to  attorn  to  him,  and  had  settled  with  him  for 
the  balance  of  the  rents,  styling  him  mortgagee,  and  had  not  ques- 
tioned his  possession  for  many  years :  in  delivering  the  judgment  o( 
the  Court,  Lord  Mansfield  said,  that  they  were  all  of  opinion  that  the 
conTeyance  in  this  case,  though  in  the  form  of  a  lease,  was  in  sub- 
stance a  mortgage;  and  not  being  within  the  reason  for  which  leases 
by  a  married  woman  are  held  to  be  only  voidable,  was  absolutely  void 
on  the  death  of  the  husband ;  but  that  the  acts  done  by  the  widow, 
the  deed  being  in  possession  of  the  mortgagee,  were  tantamount  to 
a  re-delivery,  which,  without  re-execution,  is  equivalent  to  a  new 
grant  {p).     Where  the  lease  is  not  a  beneficial  lease,  it  is  for  the  inte- 
rest of  the  mortgagee  to  allow  the  tenant  to  continue ;  and  where  it  is, 
the  tenant  may  put  himself  in  the  place  of  the  mortgagor,  and  either 
himself  redeem  or  get  a  friend  to  do  it  (5').     Upon  a  refusal  of  the 
money  by  the  mortgagee,  a  tender  being  made  at  the  place  and  at 
some  time  of  the  day  specified  in  the  condition,  under  the  old  fom, 
the  land  was  considered  discharged,  because  upon  the   tender  the 
demise  was  void  (r) :  but  if  one  mortga'ged  his  reversion  in  fee  to  the 
lessee  for  years,  whereby  his  term  was  surrendered,  and  afterwards 
paid  the  money  pursuant  to  the  condition,  yet  his  term  was  extin- 
guished and  not  revived  (5). 


What  are 
Leases  in  Re- 
version. 


(h)  In  Reversion. 
All  leases  where  there  is  a  particular  estate  out,  are  leases  in  rever- 
sion {t) :  thus,  if  one  let  a  manor  for  thirty  years,  and  the  next  day  let 
it  to  another  for  forty  years,  to  commence  from  Michaelmas  next  after 
the  date ;  this  passes  a  reversionary  interest ;  for  the  lease  being  for 
years,  is  a  chattel  which  may  well  expect  or  wait :  so,  a  husband  may 
make  a  lease  of  lands  held  in  joint  tenancy  with  his  wife,  to  com- 
mence after  his  death,  and  it  will  be  good  though  the  wife  survive; 
for  the  husband  having  an  interest  to  dispose  of  in  his  life,  he  might 
dispose  of  all  the  term,  and  it  shall  bind  the  wife ;  so  when  he  has 
disposed  by  an  act  executed  in  his  life  of  the  interest  of  the  term,  and 
has  created  a  term  in  interest,  it  is  as  good  as  if  he  had  granted  all 
the  term  («).     Where  a  person  seised  in  fee  granted  a  lease  for  years, 
and  afterwards  granted  another  lease  to  another  person,  to  commence 
at  the  expiration  of  the  first  lease;  it  was  held  that  the  lessor  had  not 
parted  with  the  reversion  so  as  to  prevent  him  distraining  for  rent  due 
under  the  first  lease  {x). 


»50. 


(p)  Dee  d.  Simpson  d.  Butcfter,  1  DougK 


(q)  Keech  d.  H'arne  v.  //«//,  1  Dougl.  21. 
<r)  Bac.  Abr.  tit.  Mortgage,  (D). 
is)  Com.  Dig.  tit.  Surrender,  (L  1> 


(0  Goodtitk  d.  CUxrgea  v.  FwHcam,  2 
DougL  bQ5  \  ante,  150,  note  (^). 

(m)  Grute  v.  Locrf^U  Cro.  Eliz.  287. 

(x)  Smith  V.  Day,  2  Mees.  &  Wels.  6S4i 
Mur.  &  Hurl.  186. 
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Where  there  is  a  prior  lease  or  estate  in  being,  leases  cannot  be  Book  I. 
made  by  parol ;  for  besides  that  by  the  statute  of  frauds  no  parol  sect!  is. 
Jease  for  above  three  years  is  to  have  any  other  effect  except  as  a  71     I         T 

•^  •'  *  How  Leases  lu 

lease  at  will,  a  deed  is  of  the  very  essence  of  the  grant  of  a  rever-  Reversion  may 
sionaiy  interest,  and  without  it  no  reversion  can  pass  out  of  the  lessor :  ^^  ™*^** 
sach  leases  therefore  must  be  made  by  deed — either  deed-poll  or  in- 
denture (y).  If  one  make  a  lease  for  life,  and  afterwards  grant  the 
lands  to  another  for  twenty-one  years  after  the  death  of  the  tenant  for 
fife;  these  words  are  sufficient  to  pass  a  reversionary  interest  by  way 
of  future  lease,  though  there  is  not  the  word  **  demise"  or  any  other 
word  usual  or  proper  to  describe  a  lease  for  years  by ;  for  there  are 
words  sufficient  to  prove  a  present  contract  for  the  reversionary  inte- 
rest of  the  lands,  after  the  estate  for  life  determined  (z). 

A  lease  in  reversion  of  several  parcels  of  land,  made  to  commence  Time  when 
on  the  happening  of  several  contingencies,  shall  take  effect  and  com-  y^,S^'"hair 
mence  respectively  as  those  contingencies  happen  (a).  If  one  has  take  Effect 
made  a  lease  for  life,  or  for  eighty  years,  if  the  lessee  should  so  long 
live,  and  he  afterwards  by  indenture  lets  the  same  lands  to  another  for 
years  to  begin  presently,  and  then  the  first  lease  determines  by  death, 
surrender  or  forfeiture ;  the  second  lessee  shall  have  the  lands  in  pos- 
session presently  for  the  residue  of  the  years,  because  such  second 
lease,  by  reason  of  the  estoppel  (for  an  indenture  concludes  all  parties 
to  it),  takes  effect  between  the  parties  presently,  and  therefore  shall 
come  in  possession  whenever  the  first  lease  is  out  of  the  way ;  but  if 
such  second  lease  has  been  only  by  deed-poU,  there  must  have  been, 
before  the  statute  of  Anne,  an  attornment  to  have  made  it  good  as  a 
grant  of  the  reversion  (6) :  so  if  one  make  a  lease  to  one  for  twenty- 
one  years,  and  afterwards  make  another  lease  to  another  for  years,  to 
begin  fix)m  the  end  and  expiration  of  the  aforesaid  term  of  twenty-one 
years,  and  the  first  lease  be  determined,  either  by  an  express  surrender, 
or  by  an  implied  surrender  in  law,  as  by  the  acceptance  of  a  new  lease 
for  life  fi-om  the  lessor,  the  second  lease  shall  begin  presently ;  but  if 
it  has  been  to  begin  after  the  end  and  expiration  of  the  aforesaid 
twenty-one  years,  it  will  not  begin  upon  the  surrender,  forfeiture  or 
other  determination  of  the  first  term  till  the  twenty-one  years  have 
actually  run  out  by  effluxion  of  time :  the  reason  of  which  difference 
is,  that  in  the  first  case  the  word  ^*  term"  comprehends  as  well  the 
estate  or  interest  in  the  land  as  the  time  for  which  it  is  demised,  and 
therefore  the  second  lease  being  limited  to  begin  from  the  end  and 
expiration  of  the  aforesaid  term  of  twenty-one  years,  whenever  the 
term  is  determined,  the  second  lease  shall  begin ;  but  in  the  other 
case,  it  is  not  to  begin  till  after  the  end  and  expiration  of  the  twenty- 

(f)  29 Car.  IL  c  8;  Bac  Abr.  tit  Leates,  (a)  Veal  v.  Roberts,  Cro.  Eliz.  199. 

(^X  lb)  See  post,  Chap.  VK,  Sect  5,  for  tlie 

V*)  Bac.  Abr.  tit.  Lease*,  (K).  nature  of  attornment 
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Book  I. 

Chapter  IV. 

Sect.  18, 


Nature  of 

concurrent 

Leases. 


one  years,  which  cannot  be  ended  but  by  efl3iuxion  of  time  (c).  Where 
a  lease  for  years  was  made,  and  during  the  term  the  lessor  granted  a 
lease  in  reversion  of  part  of  the  premises  to  an  under-lessee,  who  was 
in  possession  of  them,  to  commence  on  the  day  the  original  lease 
determined ;  it  was  held  that  the  reversionary  lease  took  effect  in  pos- 
session immediately  on  the  determination  of  the  first  lease  (J). 

(i)  Concurrent  Leases. 
If  a  lease  be  made  for  life  or  years  to  one,  and  afterwards  the  lessor 
make  a  lease  for  years  to  another,  the  second  lease  is  a  concurrent 
lease,  and  good  at  least  for  so  many  years  as  shall  be  to  come  after 
the  first  lease  is  determined  according  to  the  agreement :  thus  if  the 
first  lease  be  for  twenty  years,  and  the  second  lease  be  for  thirty  years, 
and  both  begin  at  one  time,  the  second  lease  is  good  for  the  last  ten 
years  (c).     A  devisee  for  life,  with  power  to  make  leases  for  twenty- 
one  years,  whereupon  the  old  accustomed  rent  should  be  reserved, 
made  a  lease  for  twenty-one  years  under  the  old  rent,  &c.,  and  a  year 
before  the  expiration  of  that  lease  he  made  a  lease  to  another  for 
twenty-one  years  to  begin  presently ;  the  last  was  considered  to  be 
good  within  his  power  as  a  concurrent  lease,  because  it  was  no  charge 
upon  the  reversion,  nor  was  there  any  more  than  twenty-one  years  in 
the  whole  against  the  reversioner :  but  this  power  would  not  warrant 
the  making  of  leases  in  reversion,  for  then  he  might  charge  the  inhe- 
ritance ad  infinitum  (/).    One  who  has  a  power  to  grant  a  concurrent 
lease  within  seven  years  of  the  expiration  of  the  old  one,  may  grant  a 
lease  at  any  time  on  the  surrender  of  the  old  one  (g).    If  a  power  enables 
a  tenant  for  life  to  make  leases  for  years,  determinable  upon  one,  two 
or  three  lives  in  possession,  of  such  part  and  parts,  and  so  much  only 
of  the  lands  of  the  creator  of  the  power  as  are  then  demised  or  granted 
for  any  such  time,  &c. ;  no  lands  can  be  demised  under  such  a  power, 
but  what  are  at  the  time  of  the  execution  of  the  power  under  lease 
for  one,  two  or  three  concurrent  lives ;  or  for  any  term  of  years,  de- 
terminable upon  one,  two  or  three  concurrent  lives;  the  meaning  of 
such  restriction  is,  in  figurative  language,  that  the  candles  shall  be  all 
burning  at  the  same  time  (A), 


Nature  and 
Use  of  Es- 
toppels, 


Sect.  19. — Estoppel, 

Indentures  of  lease  for  years  sometimes  enure  by  way  of  estoppel^ 

which  word  signifies  an  impediment  or  bar  to  a  man's  invsdidating  his 

own  solemn  act  (i).     Though  the  reasons  why  estoppels  are  allowed 

seem  to  be  that  no  man  ought  to  allege  any  thing  but  the  truth  for 


(f)  Bac.  Abr.  tit  Leases,  (LI), 
(rf)  Hinchliffe  v.  Kinnoul  {Earl),  5  Bing. 
N.  C.  1 ;  1  Am.  342;  6  Scott,  650. 
(e)  Shep.  Touch.  275. 
(/)  Powell  on  Powers,  428;  Bac.  Abr. 


tit.  Leases,  (L). 

(g)  Com.  Dig.  tit  Estates,  (G  18). 

(h)  Powell  on  Powers,  541 ;  Doe  d,  JTynd- 
ham  V.  Halcombe,  7  Term  Rep.  713. 

(0  Lyon  V.  Reed,  13  Mees.  &  WeU.  285. 
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his  defence^  and  what  he  has  alleged  once  is  to  be  presumed  true,  and      Book  I. 
therefore  he  ought  not  to  contradict  it ;  yet  as  estoppels  in  general  are     ^ect?*9.  * 


not  favoured  (A),  because  their  tendency  is  to  prevent  the  investigation 
of  the  truth  of  the  case,  they  are  to  be  extended  only  as  far  as  positive 
rules  have  gone,  and  are  never  admitted,  if  by  any  construction  it  can 
be  avoided  (I)  :  they  continue  no  longer  on  either  part  than  during  the 
lease;  for  as  they  began  at  first  by  making  the  lease,  so  by  determina- 
tion of  the  lease  they  are  at  an  end  likewise,  for  then  both  parts  of 
the  indenture  belong  to  the  lessor  (m).  Estoppels  ought  to  be  mutual, 
otherwise  neither  party  is  bound  by  them  :  therefore,  if  a  man  take  a 
lease  for  years  of  his  own  lands  from  an  infant  or  married  woman  by 
mdenture,  this  works  no  estoppel  on  either  part,  because  the  infant  or 
wife,  by  reason  of  their  disability  to  contract,  not  being  estopped,  the 
lessee  is  not  estopped  (n).  If  two  tenants  in  common  join  in  a  lease 
for  years  by  indenture  of  their  several  lands,  it  shall  be  the  lease  of 
each  for  their  respective  parts,  and  the  cross-confirmation  of  each  for 
the  part  of  the  other,  and  no  estoppel  on  either  part ;  because  an  actual 
interest  passes  from  each  respectively,  and  excludes  the  necessity  of 
an  estoppel :  but  if  two  joint  tenants  for  life  or  in  fee  join  in  a  lease 
for  years  by  indenture,  reserving  the  rent  to  one  of  them  only,  this 
shall  give  him  the  rent  exclusive  of  the  other ;  and  here  the  estoppel 
turns  not  upon  the  interest  passed  by  the  lease,  for  that  is  several 
according  to  their  several  rights,  as  in  the  other  case,  which  excludes 
any  estoppel,  but  it  turns  upon  the  reservation  of  the  rent,  which,  being 
made  in  this  manner  to  one  exclusive  of  the  other  by  indenture,  works 
an  estoppel  against  all  the  parties  to  say  the  contrary ;  and  though  the 
rent  issues  out  of  one  part  as  well  as  the  other,  yet  it  not  being  part  of 
the  thing  demised,  but  moving,  as  it  were,  rather  by  way  of  grant  fi'om 
the  lessee  after  the  lease  made,  the  lessors  are  considered  as  accepting 
it  in  this  manner  by  indenture,  which  concludes  them  as  well  as  it  does 
the  lessee  (o).  If  the  lease  had  been  by  parol  or  deed-poll,  reserving 
rent  to  the  one  joint-tenant  only,  this  would  not  have  excluded  the 
other  joint-tenant  from  an  equal  share  therein ;  because  this  reservation 
coming  as  it  were  by  way  of  grant  from  the  lessee,  and  being  only  by 
parol  or  deed-poll,  could  not  conclude  the  lessors,  who  with  respect  to 
the  rent  were  as  it  were  grantees,  and  only  passive. 

A  grantor  by  deed  is  estopped  from  saying  that  he  had  no  interest ;  Effect  of 
unless  he  is  a  trustee  for  the  public,  deriving  his  authority  from  an  act  ^e^Gnmtorr 
of  parliament  (p).    An  underlease  made  by  a  lessee  who,  at  the  time 
of  making  it  and  subsequently,  had  no  legal  interest,  operates  as  a 

(Ir)  Co.  Lift.  353,  n.  1 ;  Sex  v.  Lubbenham,  Eliz.  36. 

*Term  Rep.  254;  Skipmth  v.  Green^  8  Mod.  (»)  Ca  Litt.  852. 

Sn.  (o)  Co.  Litt  47  a;  Gilb.  on  Rents,  63; 

(0  Com.  Dig.  tit  Eatatet,  (K  8);    Bac.  Bac.  Abr.  tit.  Lecues,  (O). 

Abr.  lit  Joint  TerumU  and  Tenants  in  Com-  (p)  FairtHle  d.  Mytton  v.  Gilbert,  2  Term 

■UB,  (H  1 ).  Rep.  169.     But  see  Doe  d.  Levy  y.  Home,  3 

(b)  Ca  Litt  47 ;  James  v.  London,  Cro.  Queen's  B.  Rep.  766. 
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Book  I.      demise  by  estoppel  {g).     If  one  make  a  lease  for  years  by  indeDtore 
S£CT?%.  '   of  lands  wherein  he  has  nothing  at  the  time  of  such  lease  made,  and 
afterwards  purchase  those  very  lands ;  this  shall  make  his  lease  as 
good  and  unavoidable,  as  if  he  had  been  in  the  actual  possession  and 
seisin  thereof  at  the  time  of  such  [ease  made;  because  he  haying  by 
indenture  expressly  demised  those  lands,  is,  by  his  own  act,  estopped 
and  concluded  from  saying  that  he  did  not  demise  them ;  and  if  be 
cannot  aver  that  he  did  not  demise  them,  then  there  is  nothing  to 
impeach  the  validity  of  the  indenture,  which  expressly  affirms  that  be 
did  demise  them ;  and  consequently  the  lessee  may  take  ad?antage 
thereof  whenever  the  lessor  comes  to  such  an  estate  in  those  lands  as 
is  capable  of  sustaining  that  lease ;  for  an  estoppel  which  affects  the 
interests  of  the  land  shall  run  with  it  into  whose  hands  soever  the 
land  comes  (r).    But  if  it  appear  by  recitals  in  the  lease,  that  he  had 
nothing  at  the  time  of  the  demise,  and  afterwards  he  purchased  the 
lands  as  aforesaid,  that  will  not  enure  by  estoppel  (*).    Where  a  lessee 
for  years  made  an  under-lease  by  way  of  mortgage,  and  afterwards 
another  under-lease  by  indenture  for  a  short  term,  it  was  held,  that  the 
latter  under-lease,  though  originally  a  lease  by  estoppel,  was  convertible 
into  a  lease  in  interest  by  a  re-conveyance  by  the  mortgagees,  so  as  to 
give  a  right  of  action  to  the  assignee  of  the  lessee  (t).     But  where  a 
mortgagor  had  made  a  lease  subsequently  to  his  mortgage,  a  subse- 
quent purchaser  of  the  legal  estate  from  the  mortgagee  and  of  the 
equitable  estate  fi'om  the  mortgagor,  the  latter  also  joining  in  the 
conveyance  of  the  legal  estate,  is  not  bound  by  the  lease  of  the  mort- 
gagor (tt).    A  lessor  is,  it  seems,  estopped  from  contending  that  he 
had  merely  an  equitable  estate  when  he  granted  the  lease  (x).    Bat 
where  the  lease  stated  that  the  lessors  were  owners  subject  to  a  mort- 
gage, and  that  they  demised  the  land  to  the  lessee,  it  was  held  neither 
party  was  estopped  fi'om  denying  that  the  lessors  had  a  legal  reversion, 
but  that  they  were  estopped  from  asserting  it  (y).    Afl^r  a  term  had 
been  assigned  by  way  of  mortgage,  JBT.,  who  was  not  shown  to  have 
had  any  interest,  made  a  lease  for  years  by  deed  ;  the  mortgagees  and 
H,  then  surrendered  to  the  original  lessor,  who  re-demised  to  H.y  and 
the  latter  then  assigned  his  interest  to  the  defendant ;  held  that  there 
was  a  reversion  in  H.  by  estoppel  on  the  lease  made  by  him  which 
passed  to  the  defendant,  who  was  thereby  liable  to  the  lessee  on  the 
covenants  of  that  lease  (2r). 

iq)  Doe  d.  Prior  v.  Ongley,  10  Com.  B.  25.  Doume  v.  Thompson,  9  Queen's  B.  Rep.  1037. 

(r)  Bac,  Ahr,t\L  Leases,  (O);  Trevivanv,  (u)  Doe  d.  Lord  Doume  v.  Thompaoih  9 

Lawrence,  6  Mod.  268 ;  2  Ld.  Rajrm.  1048 ;  Queen's  B.  Rep.  1037 ;  and  see  post,  Cha^ 

1  Salk.  276;  Goodtitle  d.  Faulkner  v.  Morse,  \,,  Sect  5. 

3  Term  Rep.  871 ;  Sturgeon  v.  Wingfield,  15  («)  Green  v.  James,  6  Mecs.  &  Wels.  656. 

Mees.  &  Wels.  224.  (y)  Pargeter  v.    Harris,    7    Quceu*^    B, 

(*)  Hermitage  v.  Tomkins,  1  Lord  Rayin.  Rep.  708. 

729.  (s)  Sturgeon  v.   Wingfield,   \5    Mee&   & 

(0  Webb  V.  Austin,  7  Man.  &  Gr.  701  ;  Wels.  224. 
8  Scott,  N.  R  419.     But  see  Doe  d.  Lord 
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A  leesee^  by  executing  the  lease,  is  estopped  from  disputing  the  title      Book  I. 
of  bis  lessor,  or,  if  there  be  more  than  one,  of  either  of  them  (a),      sect?%.  ' 
therefore  in  debt  for  rent  upon  an  indenture,  if  the  defendant  plead  ~      " 
nil  debet  he  cannot  give  in  evidence  that  the  plaintiff  had  nothmg  in  Estoppels  o; 
the  tenements,  because  if  he  had  pleaded  it  specially,  the  plaintiff  *®  Grantee, 
might  demur,  for  the  declaration  being  on  the  indenture,  the  estoppel 
appears  on  record  :  but  if  the  defendant  plead  nihil  habuit,  &c.,  and 
the  plaintiff  will  not  rely  on  the  estoppel,  but  reply  habuit,  the  jury 
shaD  find  the  truth  (b).    If  the  condition  of  a  bond  be  to  perform  all 
the  covenants  in  an  indenture,  in  an  action  of  debt  on  the  bond,  the 
defendant  is  estopped  to  say  that  there  is  no  such  indenture  (c).  There- 
fore in  an  action  on  a  bond  conditioned  for  the  payment  of  the  rent  of 
certain  premises  recited  in  the  condition  to  be  demised  by  indenture 
at  a  certain  rent,  the  defendant  is  estopped  from  saying  that  by  the 
indenture  a  less  rent  than  that  mentioned  in.  the  condition  was  re- 
served {d).     In  an  ejectment  for  mines  against  a  member  of  a  mining 


(a)  Wood  V.  Day,  7  Taunt  646;  1  Moore, 
M9,  S.  P. ;  FrUnd  v.  Eastahrook,  2  W. 
BUcL  1152;  Beckett  v.  Bradley,  7  Man.  & 
Gr.  994;  2  Dow.  &  Low.  586;  8  Scott, 
N.  R.  843;  see  also  post.  Book  III.,  Chap. 
IV.,  Sect.  1,  (b);  Chap.  VI.,  Sect  5,  (h); 
and  Chap.  VII.,  Sect  12,  (a).  The  effect  of 
an  estoppel  is  so  concluaiTe,  that  if  a  man 
take  a  lease  fcnr  yean  by  hidenture  of  his 
own  lands,  whereof  he  himself  is  in  actual 
seinn  and  possession,  this  estops  him  during 
the  term  to  say  that  the  lessor  had  nothing 
in  the  lands  at  die  time  of  the  lease  made, 
but  that  he  himself  or  such  other  person 
was  then  in  actual  seisin  and  possession 
thereof;  for  by  acceptance  thereof  by  in- 
denture, he  is  for  the  time  as  perfect  a  lessee 
&r  years  as  if  the  lessor  had  at  the  time  of 
inaking  thereof  the  absolute  fee  and  inhe- 
ritance in  him.  But  if  such  lessee  of  his 
own  lands,  being  ejected  by  the  lessor, 
ahould  bring  an  ejectment,  and  the  lessor 
should  plesid  not  guilty,  and  give  the  lease 
and  some  matter  of  forfeiture  thereof  in 
evidence  to  support  his  plea,  without  plead- 
ing and  relying  on  the  estoppel,  and  the 
jury  should  find  the  special  matter,  viz.  that 
the  defendant  had  nothing  in  the  lands  at 
the  time  of  such  lease  made,  but  that  the 
plaintiff  himself  was  then  in  actual  seisin 
and  possession  thereof,  whether  the  court, 
upon  this  verdict,  are  bound  to  adjudge 
according  to  the  truth  of  the  case,  namely, 
thatsuch  lease  by  one  who  then  had  nothing 
ui  the  laods  was  void ;  or  if  they  are  to  ad- 
jndge  according  to  the  law,  working  by  way 
of  estoppel  upon  such  lease  by  indenture, 
>«enis  to  be  a  doubt  in  the  books ;  but  Sir 
Edward  Coke  lays  it  down  for  a  rule,  that 
the  jury  do  well  to  find  the  truth,  viz.  that 
the  lessor  had  then  nothing  in  the  land ; 
hut  then  upon  such  finding,  the  cotvt  is  to 
^^e,  according  to  the  operation  of  law 
upon  the  estoppel  wrought  to  both  parties 
hy  the  indenture,  that  they  are  hound ;  and 


this  seems  to  be  the  better  opinion.  But  if 
such  lease  for  years  were  made  by  deed-poll 
of  lands,  wherein  the  lessor  had  nothing,  it 
would  not  estop  the  lessee  to  aver  that  the 
lessor  had  notning  in  those  lands  at  the 
time  of  the  lease  made,  because  the  deed- 
poll  is  only  the  deed  of  the  lessor,  and  made 
in  the  first  or  third  person;  whereas  the 
indenture  is  the  deed  of  both  parties,  and 
both  are,  as  it  were,  put  in  and  shut  up  by 
the  indenture.  This,  however,  is  wnere 
both  parties  seal  and  execute  the  indenture 
as  they  may  and  ought;  for  otherwise,  if 
the  lessor  only  seal  and  execute  it,  the  lessee 
seems  to  be  no  more  concluded  than  if  the 
lease  were  bv  deed-poll ;  for  it  is  only  the 
sealing  and  delivery  of  the  indenture  as  his 
deed  that  binds  the  lessee,  and  not  his  being 
barely  named  therein,  for  so  he  is  in  the 
deed-poll;  but  that  being  only  sealed  and 
delivered  by  the  lessor,  can  only  bind  him 
and  not  the  lessee,  who  is  not  to  seal  and 
execute  it;  yet  it  should  seem  that  such 
lease  by  deed-poll  binds  the  lessor  himself 
as  much  as  if  it  were  by  indenture,  because 
it  is  executed  on  his  part  with  the  very  same 
solemnity,  and  therefore  it  should  seem  he 
is  bound  by  such  lease  by  way  of  estoppel. 
If  a  man  take  a  lease  for  years  of  his  own 
lands  by  patent  from  the  king,  rendering 
rent,  this  shall  not  estop  the  lessee,  as  an 
indenture  between  common  persons  in  such 
case  would  do,  because  the  king  cannot  be 
estopped ;  and  if  he  be  not  estopped,  nei- 
ther shall  the  lessee ;  Bac.  Abr.  tit  Leases, 
(O).  And  if  a  man  take  a  lease  for  years 
of  the  herbage  of  his  own  land  by  indenture, 
this  is  no  conclusion  to  say  that  the  lessor 
had  nothing  in  the  lands  at  the  time  of  the 
lease  made,  because  it  was  not  made  of  the 
lands  themselves ;  Ca  Litt  47  b. 

(ft)  Bull.  N.  P.  170. 

(c)  1  Roll.  Abr.  872,  P.  3. 

{d)  Lainson  v.  Tremere,  I  Ad.  &  El.  792 1 
3  N.  &  M,  603. 
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Book  I.  company^  it  was  held  that  the  defendant  was  estopped  from  disputing 
^  Sect^'iq.  *  *1^6  ^^^^  ^^  ^^  lessor  of  the  plaintiff,  who  had  leased  the  mines  to  the 
'^  company,  of  which  the  lessor  was  a  partner  at  the  time  of  the  action, 

but  not  at  the  time  he  granted  the  lease  (e).  The  lessee  may,  however, 
show  that  his  landlord's  title  has  expired  (/) :  but  where  a  defendant 
in  an  action  for  use  and  occupation  had  occupied  apartments  in  a 
house  belonging  to  a  wife,  and  had  paid  rent  to  the  husband,  who 
subsequently,  with  the  knowledge  of  the  defendant,  granted  a  lease  of 
the  whole  house  to  the  plaintiff;  it  was  held,  that  having  occupied  with 
notice  of  the  lease,  he  could  not  impeach  its  validity,  nor  controvert 
the  plaintiff's  title  (ff).    The  liberty  of  showing  that  the  landlord's  title 
has  expired  has  always  been  the  rule  with  regard  to  the  action  of 
ejectment,  but  the  case  of  Balls  v.  Westwood  (h)  establishes  a  different 
principle  with  respect  to  the  action  of  use  and  occupation.     The 
authority  of  that  case,   however,   has   been  somewhat   shaken  by 
Claridge  v.  Mctchenzieii)  and  Mountenoy  v.  Collier  {k) ;  and  although 
it  cannot  perhaps  be  asserted  that  no  distinction  exists  between  eject- 
ment and  use  and  occupation  in  respect  of  the  power  of  the  tenant  to 
show  that  his  landlord's  title  is  at  end,  yet  it  would  seem  to  be  a 
defence  in  an  action  for  use  and  occupation,  that  the  plaintiff's  title 
expired  after  the  demise  and  before  the  period  for  which  he  claims, 
even  if  there  has  been  no  eviction  or  surrender  of  possession  by  the 
defendant;  at  least  if  there  is  a  claim  on  the  tenant  by  the  person 
entitled  to  the  mesne  profits  from  the  expiration  of  the  plaintiff's  title, 
and  submission  on  the  tenant's  part(Z).     Upon  an  information  to  set 
aside  a  lease  of  charity  lands,  it  was  held  in  Chancery  that  the  lessees 
could  not  dispute  the  title  by  setting  up  an  adverse  title  whilst  they 
retained  possession  (m).    The  interest  of  a  tenant  for  life  and  a  rever- 

(e)  Francis  v.  Doe  d.  Harveyt  1  Horn.  &  person  under  a  fraudulent   pretence  bor- 

Hurl.  362;  4  Mees.  &  Wels.  831.  rowed  the  keys  of  a  house  from  another, 

(/)  ^eat;«  V.  3fo««,  1  Bing.  363 ;  8  Moore,  and  then  retained  possesaion,  it  was  held 

389 ;  England  d.  Syhum  v.  Slad^^  4  Term  that  he  could  not  dispute  the  title  of  the 

Rep.  682 ;  Doe  d.  Jackson  v.  Ramsbotham,  3  lender,  in  an  ejectment,  so  as  to  maintain 

Maule  &  Selw.  516;  Doe  d.  Strode  v.  Seaton,  his  own  possession ;  Doe  d.  Johnson  v.  Bay- 

2  Cr.  M.  &  Ros.  728;  1  Gale,  303;  Tyr.  &  tup,  3  Ad.  &  EL  188;  1  Har.  &  Wol.  270; 

Gr.  19;    Downes  v.  Cooper,   2  Queen's  B.  4  Nev.  &  Man.  837. 

Rep.  256;    1  Gale  &  Dav.  573;  Agar  v.  In. ejectment  on  a  clause  of  re-entry  in  a 

Young,  1  Car.  &  Mar.  78 ;  Claridge  v.  Mac^  lease  executed  by  the  mortgagor  after  the 

kenzie,  4  Man.  &  Gran.  143 ;  4  Scott,  N.  R.  mortgage,  the  lessee  may  set  up  as  an  an- 

796 ;   and  see  Doe  d.  Leeming  v.  Skirrow,  7  swer   a  subsequent    mortgage   to  another 

Ad.  &  El.  157 ;  Will.  Wol.  &  Dav.  517 ;  2  person  by  the  same  mortgagor;  Doe  d.  Mar^ 

Nev.  &  Per.  123.  Hott  v.  Edwards,  5  Barn.  &  Adol.  1065; 

{g)  Rennie  v.  Robinson,  1  Ring.  147;  7  3  Nev.  &  Man.  193;  6  Car.  &  Pay.  208. 
Moore,  529.  Where  a  lessee,  in  March,  1832,  took 
(A)  2  Campb.  11.  certain  premises  from  parties  as  asrents  for 
(i)  4  Man.  &  Gr.  152.  the  trustees  of  the  joint  estate  of  T.  and 
{k)  1  Ell.  &  Bl.  630.  S.  B.;  and  upon  the  trial  of  an  action  for 
(I)  Mountenoy  v.  Collier,  1  EII.  &  BI.  630.  use  and  occupation  brought  by  the  trustees, 
{m)  Att.-Gen,  v.  Hotham  {Lord),  3  Russ.  it  appeared,  on  their  own  evidence,  that  in 
415.     If  one  party  even  takes  an  interest  in  1831  they  were  trustees  for  the  estate  of 
land  under  another,  although  that  interest  S.  B.  only;  it  was  held  that  the  lessee  was 
be  wrongfully  acquired,  he  cannot  after-  estopped  to  take  advantage  of  this  discre- 
wards dispute  the  title  of  the  person  under  pancy,  having  in  1832  taken  the  premises 
whom  he  took  that  interest    Thus  where  a  from  the  lessors  as  trustees  of  the  joint 


ESTOPPEL.  173 

sioner  are  the  same,  and  therefore  a  lessee  who  has  paid  rent  to  the      Book  I. 
first,  cannot  set  up  title  in  another  person  as  an  answer  to  an  action      sect?  19.  ' 
by  the  latter  after  the  death  of  the  former  (n).    A  lessee,  by  executing  — — — 
an  indenture  of  lease,  admits  a  will  under  which  it  is  recited  that  the 
lease  was  granted  (o).    A  lessee  of  tolls,  under  an  instrument  signed 
by  two  persons  as  trustees,  admits  they  are  trustees  (p).    An  assignee 
also  is  estopped  by  the  deed  which  estops  his  assignor  (9) :  and  an  M: 

assignor  by  executing  the  assignment  in  which  the  original  lease  is  ^ 

recited,  is  precluded,  in  an  action  by  the  assignee,  from  calling  upon 
him  to  prove  the  lease  (r) :  so  an  assignee  of  a  yoid  lease  by  a  tenant 
for  life  is  estopped  from  disputing  the  title  of  the  remainderman, 
though  his  assignment  was  after  the  death  of  the  tenant  for  life,  and 
payment  to  and  acceptance  of  rent  by  the  remainderman,  and  with 
notice  of  that  fact  (s).  So  where  a  lease  was  granted  by  A,  and  JB.  as 
granting  parties,  and  reserved  the  rent  and  right  of  re-entry  to  a  close, 
it  was  held  that  the  assignee  of  the  lessor  was  estopped  from  showing 
that  A.  had  no  interest  in  the  premises  (t).  In  defence  of  an  action 
of  ejectment,  it  may  be  shown  that  the  parties  under  whom  the  plaintiff 
claims  had  no  titie  when  they  conveyed  to  him,  although  the  defendant 
himself  claims  by  a  conveyance  from  the  same  parties,  if  the  latter 
conveyance  was  subsequent  to  that  which  the  defendant  seeks  to  im- 
peach (v).  Where  a  lease  granted  under  a  power  contained  in  a 
settlement  recited  the  title  of  the  lessor,  and  showed  that  he  had  only 
an  equitable  interest,  the  lessee  was  held  not  to  be  estopped  from  dis- 
puting the  title  of  the  lessor  so  disclosed  in  the  lease  (x). 

In  an  action  of  debt  for  rent,  where  the  titie  to  the  land  is  not  in  Effect  of 
question,  the  defendant  is  estopped  from  saying  tiie  lease  is  not  a  good  the  ^ali^^'of 
one;  as  that  bemg  a  lease  for  lives,  it  could  not  be  granted  without  the  Lease, 
livery  and  seisin,  or  by  lease  and  release,  or  bargain  and  sale ;  or  that 
being  a  lease  of  a  freehold,  it  could  not  commence  in  futuro,  for  let 
the  lease  be  what  it  will,  the  covenant  is  good  :  and  if  otherwise,  the 
tenant  might  enjoy  the  land,  and  yet  the  landlord  have  no  remedy  for 
his  rent  (y).     Where  a  tenant  for  life  under  a  devise,  with  a  leasing 

otate;  Fleming  ▼.  Gooding,  10  Bing.  549;  (p)  WiUingtonT.  Brown,  8  Queen's  B. 

4  Moore  &  Scott,  455.  R«).  169. 

Where  the  plaintiff  came  into  occupation  (q)  Taylor  v.   Needham,  2  Taunt  278  ; 

jnder  one  who  had  paid  rent  upon  a  distress  and  see  Bartoiek  d.  Richmond  (Mayor)  t. 

oy  the  defendant,  it  was  held  that,  after  Thompson,  7  Term  Rep.  4iSS;  Bryan  d.  Child 

proof  of  this  fact,  the  plaintiff  was  estopped  y.  Winwood,  1  Taunt  208. 

to  dispute  the  defendant's  title  to  the  rent,  (r)  Nash  v.  Turner,  1  Esp.  217. 

ootwithftanding  the  defendant  inadvertently  h)  Johnson  v.  Mason,  1  Esp.  89. 

pat  in  evidence  a  document  which  showed  (/)  Parke  y.  MLoughUn,  1  Jr.  Law  Rap. 

^t  the  plaintiff's    predecessor  occupied  186,  N.  S. 

under  a  lease  to  which  the  defendant  was  in  (tt)  Doe  d.  Olher  y.  Powell,  1  Ad.  &  £1. 

lav  a  stranger;  Cooper  v.  Blandy,  1  Bing.  581. 

N.  C.  45 ;  4  Moore  &  Scott,  562.  (x)  Qreenaway  ▼.  Hart,  23  Law  J.,  C.  P., 

(«)  Doe  d.  CoUmore  y.  WhUroe,  1  DowL  115. 

&  Ryl.  N.  P.  C.  1.  (y)  Monroe  y.  Kerry  {Lord)  {in  error),  1 

^  (o)  Bringloe  y.  Goodton,  8  Scott,  71 ;   5  Bro.  Par.  Cas.  67. 
Bing,  N.  C.  738. 
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Book  I.  power,  let  to  defendant  by  a  lease,  not  noticing  the  power;  and  after 
&ect!%.  *  *he  death  of  the  lessor,  a  succeeding  tenant  for  life  under  the  same 
devise  brought  ejectment  against  the  defendant,  on  the  groaod  that 
the  lease  was  not  a  yalid  execution  of  the  power;  it  was  held,  that 
the  defendant  was  not  estopped  from  setting  up  an  outstanding  tern 
of  years  in  trustees  created  by  a  tenant  in  fee,  from  whom  the  devisor 
had  inherited,  as  the  lessor  of  the  plaintiff  himself  denied  the  right  of 
the  defendant's  lessor  to  grant  the  lease  (z). 
Jectof  The  tenant  is  not  estopped  by  the  description  of  the  lands  in  the 

hhe  Descri     '^*®® "    ^^^^'  where  in  covenant  the  plaintiff  declared  that  he  had 
on  of  the        demised  to  the  defendant  a  house  and  several  parcels  of  land,  which 
were  particularly  described,  some  to  be  arable,  some  meadow,  and 
some  pasture,  and  especially  two  meadows,  called  Laine's  Meadows, 
and  that  the  defendant  covenanted  to  pay  5L  per  acre  for  every  acre 
of  meadow  which  he  should  plough  up  during  the  lease ;  and  a  breach 
was  assigned  in  ploughing  up  Laine's  Meadows,  &c. ;  and  there  was 
a  plea,  that  for  sixty  years  past  Laine's  Meadows  has  been  arable 
land,  and  at  times  ploughed  up  and  sowed,  as  the  tenants  thooght 
proper;  and  a  traverse,  that  at  the  time  of  making  the  lease  it  was 
meadow  ground,  as  stated  in  the  declaration ;  to  which  the  plaintiff 
demurred,  on  the  ground  that  the  defendant  was  estopped  to  say  that 
what  in  the  lease  was  called  meadow  was  of  any  other  nature;  the 
couit  held,  that  the  indenture  was  to  be  construed  accordmg  to  the 
intent  of  the  parties,  and  that  the  intention  was  only  to  covenant 
against  the  ploughing  up  of  real  meadow,  and  said  that  every  body 
knew  that  in  such  deeds,  the  parcels  were  very  often  taken  from 
former  deeds,  without  regard  to  every  alteration  of  the  nature  of  the 
land :  and  it  would  be  the  hardest  case  in  the  world,  that  if  the  land 
had  been  arable  at  one  time  and  laid  down  at  another,  the  tenant 
should  be  concluded  by  calling  it  by  either  of  those  descriptions : — 
that  it  was  not  the  essence  of  a  deed,  as  what  is  struck  at  by  nil 
habuit  in  tenementis :  that  it  would  be  carrying  estoppels  too  far  to 
extend  them  to  such  a  case:  therefore,  they  were  all  of  opinion,  thai 
the  defendant  had  a  right  to  try  the  fact,  whether  it  was  ancient 
meadow  or  not  (a). 

(«)  Doe  d.  Lord  Egremont  v.  Wyndham,  (a)  SHf>withy,GreenylStnu6l0i  8Danv. 

12  Queen's  B.  Rep.  711.  272 ;  8  Mod.  311. 
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Book  I^  ^;  ' 
Sect.  20^— Bonds  for  Performance  of  Covenants.  sect.  20.i 

It  is  not  unusual  for  a  lessor,  in  addition  to  the  lease,  to  require  Nature  of  theJ 

and  take  from  the  lessee,  and  sometimes  also  from  another  person,  as  i^ond  and  it»| 

a  surety,  a  bond  (a)  for  the  performance  of  the  covenants  contained  in 

the  lease :  by  this  means  he  has  the  more  extensive  security  of  the 

penalty  in  the  bond  (b).    Such  a  bond  has  been  held  to  be  only  a 

secnrity  under  the  statute  8  &  9  WiU.  III.  c.  11,  to  the  extent  of  the 

penalty :  yet  it  has  also  been  held,  that  the  penalty  is  merely  a  security, 

and  that  where  it  is  not  sufficient,  the  plaintiff  may  recover  damages 

as  well  as  the  penalty;   and  that  nothing  can  prove  the  principle 

stronger  than  the  constant  practice,  when  an  action  is  brought  on  a 

bond,  of  giving  damages  (c).    A  bond  for  performance  of  covenants 

is  forfeited  by  breach  of  an  implied  covenant, — as  if  the  lessee  be 

evicted  out  of  the  premises  demised  {d), — as  well  as  by  a  breach  of 

an  express  covenant     It  has  been  said  that  where  there  is  a  bond  for 

tbe  performance  of  the  covenants  in  a  lease,  if  the  lessee  assign  the 

lease,  he  may  likewise  assign  the  bond :  but  this  must  be  before  any 

of  the  covenants  are  broken,  for  if  any  of  the  covenants  are  broken, 

and  the  lessee  afterwards  assign  the  lease  and  bond,  and  the  assignee 

pots  the  bond  in  suit  for  those  breaches,  it  will  be  maintenance  (e). 

In  an  action  of  debt  on  bond  for  performance  of  covenants,  the  Proceedings 
breach  must  be  as  particular  as  the  covenant;  so  it  has  been  held,  ^"""^  ^^ 
tbat  the  defendant,  in  pleading  to  an  action  of  debt  on  such  a  bond, 
that  the  covenants  were  performed,  must  show  the  indenture  from  the 
counterpart  (/) :  a  breach  cannot  be  assigned  for  non-payment  of  rent 
without  showing  a  deniand,  except  performance  be  pleaded  (g).  A 
demurrer  to  a  breach  of  covenant,  after  plea  of  covenants  performed, 
confesses  the  breach  and  contradicts  the  plea :  yet  to  a  plea  of  per- 
formance, a  replication  of  non-payment  of  rent,  without  stating  a 
demand,  is  good :  for  a  denial  of  such  demand  would  have  been  a 
departure  from  the  plea(i).  Where  performance  is  pleaded,  and 
matter  of  excuse  is  afterwards  set  forth  in  the  rejoinder,  it  is  a  de- 
parture ;  it  should  have  been  pleaded  in  bar  (i).  Where  one  of  two 
assignees  of  a  lease  gave  a  bond  to  the  lessee,  by  whom  the  assign- 
ment was  made,  conditioned  for  the  payment  of  the  rent  to  the  lessor, 
and  the  performance  of  the  other  covenants  in  the  lease,  and  for  in- 

(a)  For  the  form  of  such  bond,  see  post,  and  Attree  v.  Arucomb,  2  Maule  &  S.  88. 

Book  IV.,  Chap.  I.,  Sect  9,  (n).  (c)  White  v.  Sealy,  1  Dougl.  49;  Lontdah 

(h)  A  bond  conditioned  for  the  payment  (JLorcf)  v.  Church,  2  Term  Rep.  389. 

of  rent  and  performance  of  covenants  in  a  (d)  Noke*s  case,  4  Co.  Rep.  80. 

lease,  is  sufficiently  stamped  with  a  U  ISt.  iej  Anon,,  Godb.  81. 

ftamp,as  a  bond  "  not  otherwise  chained"  (/)  TibbsY,  Clow,  11  Mod.  812;  Cook  v. 

io  the  schedule  of  the  statute  55  Geo.  III.  Remington,  6  Mod.  237 ;  Jones  ▼.  Barkley,  2 

c>184;  Com  Exchange  and  Market  Place,  Dougl.  684,  &c. 


f^mehester  (Proprietors)   ▼.    GilUngham,  4  (g)  Speeeot  ▼.  Sheres,  Cro.  Eliz.  828. 

Queen's  B.  Rep.  475 ;  8  Gale  &  Dav.  567 ;  (h)  Chapman  ▼.  Chtgman,  Cro.  Car.  76. 

meising  Toovey  y.  Simons,  3  Jur.  1173;  (•)  ^rran  (Gwn/eM)  ▼.  Oifpe,  1  Salk.  221. 
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Book  I.  demnifying  the  lessee  against  the  non-performance  of  the  covenants, 
'  sVcT.  20.  hoiik  the  assignees  of  the  lease  having  become  bankrupt,  and  the  bond 
having  been  forfeited  before  the  bankruptcy,  it  was  held,  that  the 
lessee  could  not  prove  for  the  damages  which  had  accrued  previously 
to  the  bankruptcy,  not  having  paid  them  to  the  lessor  (k).  In  an 
action  upon  a  bond,  appearing  upon  oyer  to  be  conditioned  for  the 
payment  of  the  rent  of  certain  premises,  recited  in  the  condition  to  be 
demised  by  indenture  at  a  certain  specific  rent,  as  by  the  said  inden- 
ture, &c.,  the  defendant  cannot  plead  that  the  indenture  mentioned  in 
the  condition  was  an  indenture  by  which  a  certain  rent,  less  in  amount 
than  the  rent  mentioned  in  the  condition,  was  reserved,  and  that  such 
less  rent  has  been  paid  (Q. 

{k)  Taylor  v.  Young  (in  error),  8  Barn.  &      8  Nev.  &  Man.  608 ;    and  see  Ingkby  J. 
Aid.  521 ;  2  Moore,  326 ;  8  Taunt  815.  Mousley,  8  Moore  &  Scott,  488. 

(0  Lainson  v.  Tremere,  1  Ad.  8e  El.  792; 
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Book  I. 

Chapter  V. 
Sect,  l.-^ Tenancy  gerier ally.  Sect,  i. 

In  many  cases^  where  no  positive  contract  of  letting  and  hiring  has  Evidence  of 
been  made,  a  tenancy  may  be  implied  from  the  acts  of  the  parties,  the  ^°*"^y" 
principal  of  which  is  the  payment  of  rent.  Such  payment  frequently 
affords  evidence  of  a  promise  by  the  tenant  to  hold  the  premises  either 
on  the  terms  of  some  previously  existing  agreement,  or  from  year  to  year, 
or  otherwise :  thus,  where  there  was  an  agreement  of  demise  for  three 
years,  executed  in  March,  1845,  in  writing,  but  not  by  deed,  which  was 
prevented  from  operating  as  a  lease  by  statute  7  &  8  Vict.  c.  76,  and 
was  not  re-established  as  a  lease  by  statute  8  &  9_Vict._c.  106^  which 
repealed  the  former  act,  but  took  effect  only  from  October,  1845 ;  and 
the  tenant  entered  into  possession  of  a  house  under  such  agreement 
made  with  A.  and  B.,  paid  them  rent,  and  so  became  tenant  from 
year  to  year  to  them  on  such  terms  of  the  agreement  as  were  not  in- 
consistent with  a  yearly  tenancy;  and  afterwards,  A.  assigned  all  his 
interest  in  the  premises  to  B.,  and  the  tenant  continued  in  occupation, 
and  paid  rent  to  B,  singly ;  it  was  held  to  be  reasonable  to  presume, 
in  the  absence  of  proof  to  the  contrary,  that  the  tenant  had,  in  con- 
sideration of  jB.  permitting  him  to  continue,  agreed  to  hold  of  B.  on 
the  terms  on  which  he  had  held  of  A.  and  B. ;  and  that  an  action  lay 
at  the  suit  of  B.  singly  against  the  tenant  for  not  putting  the  premises 
in  repair  and  keeping  them  repaired ;  there  being  a  stipulation  to  that 
effect  in  the  agreement  with  A.  and  B,,  and  that  being  a  term  not 
inconsistent  with  a  yearly  holding  (a).  But  the  occupation  of  a  tene- 
ment by  a  public  company  in  September  is  not  to  be  inferred  from  the 
payment  of  rates  in  respect  thereof  by  the  company  in  the  April  pre- 
vious, coupled  with  the  fact  of  the  same  business  being  continuously 
carried  on  there  (ft).  Where  premises  are  taken  under  a  written  agree- 
ment, a  verbal  alteration  of  the  rent  will  not  constitute  a  fresh  de- 

(«)  Jrdtn  T.  SuUhan,  14  Queen's  B.  Rep.      720.    As  to  facts  amounting  to  admissions 
S32.  of  tenancy,  see  Doe  d.  NichoU  v.  Bower,  18 

(h)  GmaUleit  ▼.  Whituwrth^  2  Car.  &  Kir.       Law  Times,  221. 
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Book  I. 

Chapter  V. 

Sect.  1. 


mise(c).  Occupation  under  a  lease  means  occupation  of  all  that 
passes  under  the  lease,  whether  in  actual  enjoyment  or  not,  and  whe- 
ther known  or  not  to  exist  at  the  time  of  the  lease  (d). 


What  con- 
stitutes a 
Tenancy  from 
Year  to  Year. 


Sect.  2. —  Tenants  from  Year  to  Year, 
A  tenancy  from  year  to  year  exists  where  a  man  lets  lands  or  tene- 
ments to  another  without  limiting  any  certain  or  determinate  estate; 
especially  if  an  annual  rent  be  reserved  (c).    The  presumption  of  a 
yearly  tenancy  in  the  case  of  a  hiring  of  farms  and  lands,  indefinite  as 
to  time,  arises  from  this,  that  the  produce  of  them  being  ordinarily 
gathered  once  a  year  only,  the  enjoyment  thereof  is  reasonably  con- 
sidered to  have  been  the  consideration  for  the  payment  of  the  rent(/). 
The  following  position  is  an  illustration  of  this :  "  If  the  produce  of 
the  demised  lands  requires  two  years  to  come  to  perfection,  as  if  it  be 
liquorice,  madder,  &c.,  a  general  holding  will,  it  seems,  enure  as  a  , 
tenancy  from  two  years  to  two  years,  and  cannot  be  determined  by  a 
notice  to  quit  at  the  end  of  the  first  or  third  year  (g).    The  same  rule 
prevails  in  the  French  law  (A).     Such  tenancies  were  formerly  con- 
sidered as  mere  tenancies  at  will ;  but  as  it  was  found  to  be  extremely 
inconvenient  and  unjust  that  a  tenant  who  occupied  land  should,  after 
he  had  sown  it,  be  turned  out  of  possession  without  reasonable  notice 
to  quit,  it  was  held  that  a  general  occupation  was  an  occupation  from 
year  to  year,  and  that  the  tenant  could  not  be  turned  out  of  possesaon 
without  reasonable  notice  to  quit  (i) ;  such  notice  being  considered  to 
be  a  half-year's  notice,  to  expire  at  that  period  of  the  year  at  which 
the  tenancy  commenced  (J).    The  same  law  of  notice  applies  also  to 
the  tenant.     If,  therefore,  a  man  once  take  possession  of  premises,  be 
is  bound  to  retain  them  for  one  year,  because  until  then  the  proper 
notice  cannot  have  expired,  and  even  though  he  give  up  the  premises 
and  let  them  to  another  tenant,  the  landlord  may  still  look  to  him  for 
the  rent,  unless  he  accept  the  incoming  tenant;  but  if  he  receive  rent 


(c)  CrowUy  v.  Fitty,  7  Exch.  Rep.  819. 
Where  lessor  and  lessee,  acting  on  a  belief 
that  a  demise  was  put  an  end  to,  agreed  to 
redeem  the  rent,  there  was  held  to  be  a 
release  of  the  existing  term,  and  a  new 
demise  at  the  reduced  rent;  Hedges  v. 
Lawrence^  18  Just  Pea.  347. 

{d)  Whittington  v.  Carder ,  20  Law  Times, 
175. 

(e)  Com.  Dig  tit.  Estates,  (HI);  Ger- 
ntain  v.  Orchard,  3  Balk.  223  ;  1  Salk.  346 ; 
2  Black.  Com.  147;  16  Ves.  252;  Doe  d. 
HuU  V.  Wood,  14  Mees.  &  Wels.  662 ;  Roe 
d.  Bree  v.  Lees,  2  W.  Black.  1171 ;  Doe  d. 
Hollingworth  v.  Stennett,  2  Esp.  717;  Pope 
V.  Garland,  4  You.  &  Coll.,  Exch.,  394. 

(/)  Addison  on  Contracts,  898. 

{g)  Adams  on  Eject  drd  edit  188. 

{h)  Pothier,   Louage,   partie   1,    ch.   2, 


art  4,  28. 

(t)  The  mibject  of  notices  to  quit,  which 
often  raises  points  as  to  the  tenancy,  inl^ 
be  further  considered,  post.  Chap.  VIIm 
Sect  6. 

U)  Doe  d.  MarHn  v.  Watts,  7  Term  B«p. 
85;  Clayton  v.  Blakey,  8  Term  Rep.  8.  The 
distinction  taken  between  a  tenant  from 
year  to  year,  and  a  tenant  for  a  tenn  of 
^ears,  is  rather  a  distinction  in  words  than 
in  substance.  A  tenant  from  year  to  yesr 
is  entitled  to  estovers  and  the  same  advan- 
tages as  a  tenant  for  a  term  of  yeais ;  in 
truth,  he  is  a  tenant  from  year  to  year, » 
long  as  both  parties  please  ;  and  consider- 
ing how  many  large  estates  are  held  Ky  this 
tenure,  it  would  be  dangerous  to  say  that 
the  term  ceases  at  the  end  of  the  year;  Kts 
V.  SUme,  6  Term  Rep.  297. 


TENANTS  FROM  TEAR  TO  YEAR.  179 

from  him,  he  shall  be  deemed  to  have  made  his  election  to  accept.    In      Book  I. 
the  absence  of  any  evidence  to  the  contrary,  the  tenancy,  under  a       sect.  2. 


written  agreement  for  the  hire  of  premises  at  a  yearly  rental  from  year 
to  year,  must  be  taken  to  begin  from  the  day  on  which  the  agreement 
professes  to  have  been  executed,  and  that  question  is  for  the  judge, 
and  not  for  the  jury  (A).  A  tenancy  from  year  to  year  is  considered  as 
recommencing  every  year  (Z).  A  party  viras  held  to  occupy  a  tenement 
"for  the  term  of  one  whole  year  at  least,"  within  1  Will.  IV.  c.  180, 
where  he  entered  at  noon  on  the  30th  September  in  one  year,  and 
quitted  at  four  in  the  afternoon  of  the  29th  of  September  in  the  follow- 
ing year  (m). 

A  general  verbal  demise  at  an  annual  rent,  where  the  bulk  of  the  How  created. 
/arm  is  inclosed  and  a  small  part  only  of  it  in  the  open  common  fields, 
creates  a  tenancy  from  year  to  year,  and  not  for  such  time  as  the 
ronnd  of  husbandry  continues ;  but  where  the  crop,  as  of  liquorice, 
madder,  &c.,  does  not  come  to  perfection  in  less  than  two  years,  it  '*' 

might,  as  we  have  seen  above,  be  otherwise  (n).  Where  T.  holding 
pictures  of  P.'s  as  a  security  for  an  alleged  debt,  hired  rooms  of  the 
plaintiff  in  which  to  deposit  them,  and  P.  having  died,  the  defendants,  -^* 
his  administrators,  contested  T.'s  claim  by  a  suit  in  Chancery,  and 
pending  the  suit,  in  order  to  prevent  the  pictures  from  being  distrained, 
they  petitioned  the  Court  to  satisfy  the  plaintiff's  rent  out  of  certain 
fiinds  paid  into  Court  in  the  course  of  the  cause ;  upon  T.'s  claim 
{laviog  been  disallowed  by  the  Court,  and  the  pictures  ordered  to  be 
delivered  to  the  defendants,  who,  in  order  to  obtain  them,  paid  rent  to 
the  time  of  delivery ;  it  was  held,  that  these  circumstances  did  not 
constitute  the  defendants  tenants  to  the  plaintiff  (o).  Where  in  tres- 
pass the  issue  was,  whether  the  plaintiff  was  tenant  of  the  defendant 
raider  a  demise  "  for  one  year  from  the  23d  of  April,  1821,  and  thence 
afterwards  fix>m  year  to  year;"  it  was  held,  that  evidence  that  the 
plaintiff  had  paid  rent  to  the  defendant  was  not  sufficient  proof  of  such  '^ 

demised?).  ^  demise  by  a  tenant  from  year  to  year  to  another,  also 
to  bold  from  year  to  year,  is  in  legal  operation  a  demise  from  year  to  \ 

year  during  the  continuance  of  the  original  demise  to  the  intermediate  ^ 

landlord  {q\     A  person  granted  two  rent  charges  and  then  made  a  « 

lease  for  years,  the  second  grantee  recovered  in  ejectment  on  his  rent 
charge  being  in  arrear,  whereupon  the  lessee  for  years  attorned  to  him ;  i 

afterwards  the  first  grantee's  rent  charge  being  in  arrear,  the  two 
grantees  referred  the  matter  to  arbitration,  and  it  was  awarded  that  the 
arrears  due  to  the  first  grantee  should  be  first  satisfied  out  of  the  rents, 

(*)  BiAop  V.  WrmOi,  2  Com.  L.  Rep.,  1171. 

uch.T  287.  (o)  Strahan  v.  Smith,  4  Bing.  91. 

(0  Tvmkhu  ▼.  Lauranee,  8  Car.  &  Pay.  (p)  Phillips  v.  Moseley,  1  Car.  &  Pay.  262. 

*W.  Iq^  Pike  V.  Eyre,  9  Bam.  &  Cres.  909 ;  8 

[m)  iL|  ▼.  .Sir.  Mary,  Warwick  (Inhabit'  Man.  &  Ry.  661 ;  see  also  Oxley  v.  James, 

«te),  1  EU.  &  BL  S16.  13  Mees.  &  Wels.  209. 

(")  fioe  d.  Bru  ▼.  Leet,  2  Wm.  Black. 
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whereupon  the  lessee  attorned  to  the  first  grantee ;  it  was  held,  that 
this  created  a  new  tenancy  from  year  to  year  between  the  first  grantee   - 
of  the  rent  charge  and  the  lessee  for  years,  determinable  on  the  pay- 
ment of  the  arrears,  on  which  the  lease  for  years  would  revive  (r). 
Where  there  was  an  agreement  to  become  tenants  of  premises  at  a 
certain  rent  per  quarter,  the  tenants  paying  a  quarter's  rent  on  that 
day,  and  finding  security  for  paying  one  quarter's  rent  in  advance  as 
long  as  the  tenancy  lasted,  it  was  held  to  be  a  quarterly  tenancy,  and 
not  one  from  year  to  year  («).     Where  a  lessee  of  premises  having 
mortgaged  his  term,  the  superior  landlord  recovered  the  premises  by 
ejectment  for  a  forfeiture,  and  granted  a  new  lease  to  the  mortgagee, 
who  returned  the  lease  of  the  premises  to  the  mortgagor,  saying,  ^^  Go 
on  as  before,  pay  me  the  money  you  owe  me,  and  then  you  shall  have 
a  lease ;"  it  was  held  that  a  tenancy  from  year  to  year  viras  not  cre- 
ated (t).    A  memorandum,  whereby  a  person  agrees  to  pay  for  the 
occupation  of  a  floor  furnished  from  4th  March  to  the  following  4th 
September  the  sum  of  52/.  10^.,  and  also  agrees  to  occupy  the  rooms 
from  the  4th  September  to  the  4tli  December,  furnished,  on  the  same 
terms,  viz.  261  1 5s.  for  the  three  months,  or  take  them  unfiimished 
at  the  rate  of  841,  per  annum,  does  not  create  a  tenancy  from  year  to 
year  (u).    The  court,  under  the  follovring  circumstances,  decided  that 
there  was  not  a  conveyance  of  the  fee,  but  that  a  tenancy  from  year 
to  year  had  been  created.     A.  being  seised  in  fee  of  a  moiety  of 
lands,  and  jB.  being  seised  for  life  of  the  other  moiety,  they  by  inden- 
ture, reciting  that  they  were  entitled  thereto  as  tenants  in  common, 
and  that  they  had  agreed  to  grant  a  perpetual  lease  thereof  to  C^ 
his  heirs,  &c.,  granted,  demised,  &c.,  the  same  to  C,  his  heirs,  execu- 
tors, administrators  and  assigns,  for  ever,''  to  hold  from  a  day  then  past, 
unto  and  to  the  use  of  C,  his  heirs,  executors,  administrators  and 
assigns,  for  ever,"  paying  yearly  to  A.  and  B.^  their  heirs,  &c.,  the 
yearly  rent  of  120Z.,  half-yearly,  &c.     The  deed  contained  all  the 
covenants  usually  found  in  an  ordinary  lease  (r).     So  where,  by  order 
of  the  Poor  Law  Commissioners,  half-yearly  payments  were  made  by 
the  guardians  of  a  poor  law  union  for  the  use  of  a  workhouse ;  it  was 
held,  that  under  the  circumstances  of  the  case,  the  payments  were 
made  not  under  an  actual  or  supposed  contract  of  tenancy,  but  under 
authority  of  law  («?). 

Where  the  occupier,  under  an  agreement  for  a  lease  at  a  certain 
rent,  pays  the  rent,  he  becomes  tenant  from  year  to  year,  on  the  terms 


(r)  Doe  d.  Ckawner  v.  Boulter,  6  Ad.  & 
El.  675;  1  Nev.  &  Per.  650;  Will  Wol.  & 
Dav.  333. 

(i)  WHkifwm  ▼.  Hall,  Z  Bing.  N.  C.  508 ; 
4  Scott,  301 ;  3  Hodges*  5G. 

(/)  Doe  d.  Rogers  v.  PuUenj  2  Bing.  N.  C. 
749;  3  Scott,  271 ;  2  Hodges,  39.  See  also 
further,    Tenants  at  WW.  Sect.  4,  post,  p. 


190. 

(«)  AtkerttoM  v.  Bostock,  2  Man.  &  Gr. 
511  ;  2  Scott,  N.  It  637;   JDHnk.  96. 

(v)  Doe  d.  RoberUon  t.  Gardiner,  12  Com. 
B.  Rep.  319. 

(w)  Guardiamt  rf  Woodbridf^e  Unwa  v. 
Guardians  ^  Colneis,  IS  Queen* s  B.  Rep. 
269. 
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of  the  agreement  (x).     But  the  payment  of  rent  after  the  termination       Book  1. 
of  a  lease  may  be  explained  by  either  party,  so  as  to  rebut  the  impli-       sect!  2. 
cation  of  a  yearly  tenancy  (y).     So  where  a  lease  in  writing,  but  not 
under  seal,  as  required  by  the  repealed  statute  7  &  8  Vict.  c.  76,  ope- 
rated as  an  agreement  for  a  lease,  it  was  held  that  the  lessee  by  pay- 
ment of  rent  became  tenant  from  year  to  year,  subject  to  the  terms  of 
the  agreement  (z).     An  occupation  of  premises,  pending  the  execution 
of  a  lease,  constitutes  the  relation  of  landlord  and  tenant,  and  will 
entitle  the  landlord  to  sue  for  rent  upon  a  quantum  valebant  (a). 
Where  a  party  entered  upon  the  possession  of  premises  under  an 
agreenaent  for  a  lease  at  a  certain  rent,  and  occupied  them  more  than 
a  year,  but  paid  no  rent ;  and  an  account  was  afterwards  delivered 
to  him  by  the  landlord,  charging  him  with  a  half-year's  rent,  the 
amount  of  which  he  at  first  disputed,  but  admitted  that  half  a  year*s 
rent  was  due,  and  named  the  amount,  and  the  accoimt  was  altered 
accordingly;  it  was  held  that  a  yearly  tenancy  might  be  implied  (J). 
Where  an  agreement  for  a  lease  for  seven  years  at  a  specified  rent 
was  entered  into,  and  the  tenant  occupied  for  more  than  a  year,  and 
paid  two  quarters'  rent  at  the  amount  agreed  for,  it  was  held  there  was 
sufficient  evidence  of  a  tenancy  fi'om  year  to  year  (c).    And  where  a 
plaintiff  took  possession  of  premises  under  an  agreement  for  a  lease,  to 
be  granted  to  him  for  a  term  of  ten  years,  at  a  yearly  rent  payable  half- 
yearly,  but  no  lease  was  executed,  nor  was  the  amount  of  rent  ascer- 
tained, and  the  plaintiff  occupied  under  the  agreement  for  three  years, 
paying  rent  for  two  years ;  it  was  held  that  a  tenancy  from  year  to 
year  was  created  (e/).    But  where  there  was  a  negociation  for  a  letting, 
upon  the  terms  of  the  tenant  finding  a  person  to  join  with  him  as 
security,  and  the  agreement  was  never  in  fact  signed,  nor  the  surety 
offered,  it  was  considered  that  there  was  no  tenancy  from  year  to  year 
created  (6).     An  agreement  for  a  lease  at  a  certain  rent,  containing  a 
stipulation  that  the  lessor  should  not  turn  out  the  tenant  so  long  as  he 
paid  the  rent  and  did  not  sell,  &c.  any  article  injurious  to  tlie  lessor's 
business,  either  purports  to  be  a  lease  for  life,  and  would  be  then  void 
because  not  capable  of  being  created  by  parol,  or  perhaps  it  luv^hi 

(')  Mann  v.   Lovejoff,  Ryan  &   Moody,  («)  Doe  d.  Davenish  v.  MoffattylS  Queen's 

^5;  S.  P,  Doe  d.  Westmyreland  v.  Smth,  1  B.  Rep.  2.57. 

Mao.&  Ry].  137;  Ccupland  v.  Maynard,  12  (a)  Hamerton  v.  Stead ,  3  Barn.  &  Cres. 

EaEt,  134;  Doe  d.  Lloyd  v.  Powell,  5  Barn.  478;  5  Dowl.  &  Ryl.  206 ;  and  see  Thetford 

&  Cres.  312;  8  Dowl.  &  Ryl.  35;  2  You.  &  (Mayor,  8fc.)  v.  Tyler,  8  Queen's  B.  Rep. 

''er.  ^72;  Doe  d.  Tfumson  v.  Amey,  12  Ad.  95;   Weakley  d.  Yea  v.  BuckneU,  Cowp.  473. 

*  El.  476;  4  Per.  &  Dav.  177;  Chapman  v.  (6)  Cox  v.  Bent,  5  Bing.  185;  2  Moore  & 

ToHmer,  6  Meea.  &  Wels.  100.  Pay.  281 ;  and  see  Watson  v.  Fand,  8  Exch. 

In  the  repealed  statute,  7  &  8  Vict  c.  76,  Rep.  385. 

*•  4,  which  required  leases  in  writing  to  be  (c)  Braytkwaite  v.  Hitchcock,  10  Mees.  & 

liy  deed,  there  was  a  special  provision  that  Wels.  494. 

P<noos  in   possession    under    agreements  (J)  Knight  v.  Bennett,  3  Bing.  361;  11 

Bright,  from  payment  of  rent  or  other  cir-  Moore,  222. 

cumstances,  be  construed  to  be  tenants  from  (e)  Doe  d.  Bingham  v.  Cartwrighi,  3  Barn, 

year  to  year;  see  the  statute,  ante,  58,  130.  &  Aid.  326. 

{9)  Doed.  Lord  v.  Crago,  6  C.  B,  9. 
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operate  as  a  tenancy  from  year  to  year  (/).  If  a  tenant  hold  under 
an  agreement  for  a  lease  at  a  yearly  rent,  whereby  it  is  stipulated 
that  the  agreement  shall  continue  for  the  life  of  the  lessor,  and  that  a 
clause  shall  be  inserted  in  the  lease,  giving  the  lessor's  son  power  to 
take  the  house  for  himself  when  he  comes  of  age,  the  son  must  make 
his  election  in  a  reasonable  time  after  he  comes  of  age : — the  delay  of 
a  year  is  unreasonable,  and  the  tenant  cannot  be  ejected  upon  a  half 
year's  notice  to  quit,  served  after  such  a  delay  (g).  No  tenancy  can 
be  implied  under  a  party  who  has  not  the  legal  estate  (A). 

It  was  formerly  held,  that  where  a  tenant  holds  over  after  the  ex- 
piration of  his  term  without  having  entered  into  any  new  contract,  he 
holds  upon  the  former  terms  (i) ;  but  it  is  now  considered  that  under 
such  circumstances  he  becomes  a  tenant  from  year  to  year  immediately 
upon  the  receipt  of  the  first  quarter's  rent  by  his  landlord,  and  that 
until  that  period  he  is  a  tenant  at  will  at  the  same  rent  which  he  had 
previously  paid ;  therefore,  where  a  lease  of  premises  for  a  term  of 
years  expired  at  Midsummer,  1821,  and  the  tenant  refused  to  relin- 
quish possession  thereof,  and  insisted  that  he  was  entitled  to  a  notice 
to  quit,  and  continued  in  possession  until  Christmas  following,  and 
paid  rent  to  that  time,  when  he  tendered  the  keys  of  the  premises  to 
his  landlord,  which  the  latter  reftised  to  accept ;  it  was  held  that  such 
continuing  in  possession  by  the  tenant  did  not  amount  to  a  holding 
over  by  him,  but  was  conclusive  evidence  on  presumption  of  law  of  a 
tenancy  from  year  to  year,  which  entitled  the  landlord  to  maintain 
an  action  for  the  use  and  occupation  of  the  premises,  to  recover  the 
amount  of  a  quarter's  rent,  which  became  due  from  Christmas,  1821, 
to  Lady-day  in  the  following  year  (k).     So  it  was  previously  held  that 
where  there  was  a  contract  for  a  year  only,  or  at  an  annual  rent,  with- 
out mentioning  any  time  certain,  it  would  be  a  tenancy  at  will,  after 
the  expiration  of  the  first  year,  unless  there  were  some  evidence  by  a 
regular  payment  of  rent  that  the  intention  was  the  lessee  should  be 
tenant  for  a  year(Z).     Where  a  money  rent  was  reserved,  and  also 
certain  cartage,  in  a  lease  made  by  tenant  for  life,  which  was  voidable 
by  the  remainder->man,  who  had  the  cartage  done  for  him  in  the  way 
of  rent  under  the  reservation,  it  was  held  that  this  created  a  tenancy 
from  year  to  year  (m).     Where  a  tenant  occupied  land  at  the  expira- 
tion of  a  lease,  with  the  assent  of  the  lessor,  who  was  a  parson,  and  (xa 
the  determination  of  his  title  continued  to  be  tenant  to  his  successor,  it 


(/)  Doe  d.  Warner  v.  Browne^  8  East, 
1C6. 

{g)  Doe  d.  Bron^field  v.  Smithy  2  Term 
Rep.  436 ;  and  see  .S*.  C.  6  East,  530 ;  2 
Smith,  570. 

(A)  Morgell  v.  Paul,  2  Man.  &  Ryl.  303. 

(i)  Right  d.  Flower  v.  Darby,  1  Term 
Rep.  J  62;  Torriano  v.  Young,  ^  ^  Car.  & 
ray.  8. 


(Ar)  Bishop  v.  Howard,  2  Bam.  &  Oes. 
100 ;  3  Dowl.  &  Ryl.  293.  See  also  post, 
Book  II.,  Chap.  VI.,  Sect.  3,  (a). 

(/)  GoodtiiU  d.  Hacks  v.  Langfird,  Bull. 
N.  P.  85 ;  Roe  d.  Bree  v.  Lees,  2  W.  Black. 
1173. 

(m)  Doe  d.  Tucker  v.  Morse,  1  Bam.  & 
Adol.  365 ;  Doe  d.  Brammall  v.  ColUrngt,  7 
C.  B.  939. 
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was  held  that  he  was  tenant  under  the  terms  of  the  original  lease  (n).      Book  L 
Where  the  defendant  agreed  by  parol  to  rent  a  house  as  tenant  from      "se^"  2. 


year  to  year  for  the  residue  of  a  term,  which  was  three  years  and  three 
qoarters,  and  be  held  it  for  three  years  and  one  quarter,  and  then 
quitted;  it  was  ruled,  that  though  perhaps  he  might  have  quitted  with- 
out notice  at  the  end  of  three  years,  yet  the  remaining  longer  impUed 
a  contract  to  pay  rent  for  the  residue  of  the  term  (o).    Where  there 
was  an  agreement  for  a  year  and  six  months  certain,  and  the  tenant 
held  over  beyond  that  time,  it  was  held  that  the  yearly  tenancy  com- 
menced upon  the  original  entry  (p).    Where  a  person  held  under  a 
ieese^  commencing  at  Christmas,  for  fourteen  years  and  six  months, 
and  at  the  end  of  that  lease  at  Midsummer  continued  in  occupation 
under  another  landlord,  it  was  held  that  the  yearly  tenancy  thereby 
created  coounenced  at  Midsummer  (;).    Where  an  under-tenant  (who 
was  tenant  from  year  to  year),  after  the  expiration  of  the  tenant's 
lease,  being  acquainted  with  the  circumstance,  held  on  under  the  new 
tenant  for  one  quarter,  and  paid  him  the  same  rent  he  had  been  ac- 
customed to  do,  and  then  gave  up  the  premises  without  any  previous 
notice  to  quit;  it  was  held,  in  an  action  for  use  and  occupation,  that  •;  ^ 

there  was  no  evidence  of  a  new  continuing  tenancy,  and  that  therefore  '^ 

the  under-tenant  was  not  obliged  to  give  a  notice  to  quit  (r).     Where  y| 

A  holding  land  of  ^.  for  a  term  of  years,  underlet  a  part  to  C.  from  ^'^ 

year  to  year,  and  at  the  expiration  of  the  term  agreed  with  A.  to  hold  ^i 

on  from  month  to  month ;  it  was  held,  in  the  absence  of  any  new  T.j 

agreement  between  B,  and  C,  that  the  tenancy  from  year  to  year  -^ 

continued  («).     Where  by  the  terms  of  a  yearly  holding,  the  tenant,  '>^ 

hy  the  custom  of  the  country,  has  the  privilege  of  retaining  part  of  the  j 

premises  for  particular  purposes  of  husbandry,  the  original  tenancy  is  '] 

continued  as  to  that  part  by  the  custom  (t).     In  assumpsit  for  rent  of  ; 

a  mine,  where  the  defendants  continued  in  occupation  for  two  months 
after  the  expiration  of  a  notice  to  quit  which  they  had  given,  which 
they  contended  it  was  usual  to  do  in  order  that  they  might  take  away 
c^tain  portions  of  coals  to  which  they  were  entitled,  it  was  held  to  be  j 

a  question  for  the  jury  to  determine  whether  they  intended  to  waive 
^  notice  and  continue  the  tenancy  (m).  ^ 

A  yearly  tenancy  may  also  be  made  by  a  party  by  coming  into  the  Where  one  J 

occupation  of  the  premises,  by  the  consent  of  the  lessor,  m  the  stead  Jee'Jte"anoth'er. 
of  a  tenant  who  is  leaving :  thus  where  A.  had  been  tenant  of  certain 
premises,  and  upon  his  leaving  them  JB.  took  possession ;  it  was  held, 

(«)  Huiion  ▼.  fFarren,  1   Mees.  &  Wels.  B.  Rep.  402. 

«6;  2  Gale,  71 ;  Tyr.  &  Gr.  64«.  (r)  Freeman  v.  Jury,  Mood.  &  Malk.  19. 

(o)  Sawage  v.  Dt^is,  8  Taunt  410.  (*)  Peine  v.  Shttrr,  2  Man.  &  Ryl.  418. 

{p)  Doe  d.  Robinson  v.  Dobell,  1  Queen's  (t)  Beavan  v.  Delahatj,  1   H.  Black.  5 ; 

ft- Rep.  806;  1  Gale  &  Da  v.  218;  Ree  also  5.  P.  Knight  v.  Bennett,  3  Bing.  361;  11 

«^  V.  LindUtj,  4  Scott,  N.  R.  CI ;  3  Man.  Moore,  227. 

«  Grin.  498.  («)  Jones  v.  Sfiears,  4  Ad.  &  El.  832  ;  2 

(7)  i>oe  d.  Buddie  v.  Lines,  11  QuceH*s  liar.  &  VVoI.  43;  6  Nev.  &  Man.  428. 


» 


184 


TENANTS  FROM  YEAR  TO  YEAR. 


Book  L 

"^Chapter  V. 

Sect.  2. 


Effect  of 
t'hange  of 
Terms  in  the 
Middle  of  a 
Quarter. 


that  in  the  absence  of  any  evidence  to  the  contrary,  it  might  be  pre- 
sumed that  he  came  in  as  assignee  of  ^.,  although  he  never  paid  rent, 
and  therefore  that  a  notice  to  quit  was  rightly  given  to  him  (a;).   A 
tenant  from  year  to  year  died,  his  widow  remained  in  possession  and 
continued  paying  the  rent  to  the  landlord,  with  the  knowledge  of  a 
person  who  above  a  year  after  took  out  letters  of  administration;  the 
widow  still  continued  in  possession  for  a  year,  paying  the  rent  as 
before :  it  was  held  that  this  did  not  create  a  tenancy  from  year  to 
year  between  the  administrator  and  the  widow  (y).     Where  A.  at  the 
request  of  B.,  his  yearly  tenant,  accepted  C  as  a  tenant  in  his  stead, 
who  proved  to  be  insolvent,  and  it  appeared  that  jB.,  when  he  pro- 
posed C  to  A.y  knew  that  C,  had  compounded  with  his  creditors,  but 
did  not  communicate  that  fact  to  ^.;  it  was  held  that  the  suppression 
of  such  a  fact  was  a  fraud  in  £.,  which  rendered  him  still  liable  to  A, 
for  the  rent  (z).     If  J5.,  being  tenant  from  year  to  year  to  ^.,  let  to  C. 
from  year  to  year,  and  JB.  give  up  his  interest  to  A.  by  verbal  agree- 
ment, and  afterwards  C.  agrees  verbally  with  A,  to  become  his  tenant 
from  year  to  year,  such  last  agreement  is  a  new  hiring  by  C,  and  puts  • 
an  end  to  his  former  hiring  (a).     Where  a  defendant,  who  had  occu- 
pied under  a  lease  which  expired  at  Lady-day,  paid  a  quarter's  rent  at 
Midsummer,  deducting  something  for  repairs,  but  was  not  afterwards 
seen  on  the  premises,  and  the  rent  was  aft;erwards  paid  at  irregular 
intervals  by  another  person,  who  was  in  the  occupation  for  the  two 
ensuing  years,  it  was  held  that  it  was  correctly  left  to  a  jury  to  find 
whether  the  lessor  had  accepted  that  person  as  a  tenant;  and  they 
having  done  so,  the  Court  refused  to  set  aside  the  verdict  (6).    A  lease 
was  made  for  a  term  of  years  to  commence  on  the  1st  of  May;  some 
years  afterwards  the  tenant  underlet  a  part  with  the  consent  of  the 
lessor,  the  tenant  became  bankrupt,  whereupon  the  lessor  brou^t 
ejectment  under  the  covenants  of  the  lease,  and  a  writ  of  possession 
was  executed  on  the  12th  of  May,  but  the  under-tenant  was  allowed 
to  remain  in  possession  of  the  part  he  occupied;  on  an  execution 
being  levied  on  the  under-tenant's  goods  the  lessor  claimed  a  year's 
rent  as  due  the  previous  November:   held  that  the  under-tenant's 
tenancy  from  year  to  year  to  the  original  lessor  commenced  on  the 
12th  of  May,  when  the  writ  of  possession  was  executed  (c). 

No  new  tenancy  is  created  by  a  mere  agreement  for  an  increase  or 
diminution  of  rent  in  a  middle  of  a  year  of  the  tenancy  (d),  nor  by  an 


(jr)  Doe  d.  MorrU  v.  WiUianu,  6  Barn.  & 
Cres.  41  ;  J)  Dowl.  &  Ryl.  30. 

(y)  Doe  d.  Hull  v.  Wood,  14  Mees.  & 
Wels.  682. 

(z)  Bruce  v.  Ruler,  2  Man.  &  Ryl.  3. 

(a)  Rex\.  Banbury  (Inhabitants),  1  Ad.  & 
El.  136;  3  Nev.  &  Man.  293. 

(6)  Woodcock  V.  Nutk,  S  Bing.  170  j    1 


Moore  &  Scott,  317. 

(c)  Doe  d.  Lloyd  v.  Inglehy,  14  Mees.  & 
Wels.  91. 

(d)  Doe  d.  Bedford  v.  Kendriek,  Ad.  Eject. 
107,  4th  ed. ;  see  also  Burrowes  t.  GradU,  I 
Dow.  &  Low.  213;  Crowley  v.  Vitty,  7  Exch. 
Rep.  319 ;  Hedges  v.  Lawrence,  18  Just  Pea. 
347. 
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increase  made  at  the  termination  of  one  of  the  years  (e) ;  and  if  a 
tenant  enter  in  the  middle  of  a  quarter,  and  afterwards  pay  up  to  the 
banning  of  a  succeedmg  regular  quarter,  from  which  time  he  pays 
half-yearly,  his  tenancy  commences  from  that  regular  quarter-day  to 
which  he  paid  up  (/).     But  where  a  tenant  entered  under  an  agree- 
ment on  the  7th  May,  but  paid  no  rent,  a  six  months'  notice  to  quit, 
expiring  on  the  7tli  May  following,  was  held  to  be  a  good  notice  (^). 
Where  there  is  a  subsisting  tenancy  it  is  not  altered  by  an  agreement 
of  demise  which  is  inoperative  for  want  of  the  amount  of  rent  having 
been  fixed  by  valuation,  and  sureties  having  been  provided  (A).  Where 
there  was  a  letting  by  two  tenants  in  common  at  an  entire  rent,  and 
one  of  them  afterwards  gave  notice  to  the  tenant  to  pay  a  moiety  of 
the  rent  to  him,  it  was  held  to  be  a  question  for  the  jury  whether  there 
was  a  new  contract,  or  only  an  alteration  in  the  mode  of  receiving  the 
rent  (i).  ^ 

A  tenancy  from  year  to  year  will,  afl;er  the  tenant  has  entered,  con- 
tinue until  it  is  regularly  put  an  end  to  by  a  proper  half-year's  notice 
to  quit  given  by  one  of  the  parties ;  and  if  the  tenant  die,  his  personal 
representatives  will  have  the  same  interest  in  it  which  he  himself 
had  (A).  It  is  determinable  at  the  end  of  the  first  as  well  as  of  any 
subsequent  year,  unless  in  creating  it  the  parties  use  words  showing 
that  they  contemplate  a  tenancy  for  two  years  at  least  (Z).  The  absence 
of  proof  of  payment  or  of  demand  of  rent  for  sixteen  years  is  slight 
evidence  of  the  determination  of  a  tenancy  fi-om  year  to  year  (m). 


Book  I. 
Chapter 
Sect.  2. 


■^ 


How  long  1 
continues. 


Sect.  3. — Tenants  for  shorter  Periods  than  a  Year. 
In  leases  of  houses  and  apartments  the  benefits  of  which  are  not  Tenancy  for 
of  an  annual  nature,  but  accrue  at  shorter  intervals,  the  hiring  will  be  year*^*"  * 
construed  to  be  yearly,  quarterly,  monthly  or  weekly,  according  to  the 
circumstances  of  each  case  and  the  custom  of  the  place  or  country. 
Of  these  circumstances  the  principal  appears  to  be  the  payment  of 
rent;  therefore,  where  a  tenancy  was  created  of  wharfs,  warehouses, 
&c.,  at  a  certain  rent  per  quarter,  the  tenancy  to  commence  on  the 
14th  June,  the  tenant  paying  a  quarter's  rent  on  that  day  and  giving 
security  for  the  payment  of  a  quarter's  rent  in  advance  during  his 
tenancy,  it  was  held  that  he  became  tenant  from  quarter  to  quarter. 


(r)  Doe  d.  Manck  v.  GeekU,  5  Queen's  B. 
Rep.  841 ;  1  Car.  &  ^ir.  307 ;  and  Geekie 
f.Mimek,  1  Car.  &  Kir.  807. 

(/)  Doe  d.  Holcomb  v.  Johnson,  6  Esp.  10 ; 
i)ee  d.  King  v.  GrqfUm,  19  Law  Times,  108 ; 
and  18  ibid.  347. 

(g)  Doe  d.  Cornwall  v.  Matthews^  11  Com 
Bw675. 

(A)  John  V.  Jenfcmt,  1  Cromp.  &  Mees. 
227;  3Tyr.  170. 


(0  Powit  V.  Smith,  6  Bam.  &  Aid.  850; 
1  Dowl.  &  Ryl.  490 ;  and  see  Harrison  v. 
Bamhy,  5  Term  Rep.  246. 

(*)  Doe  d.  Shore  v.  Porter,  3  Term  Rep. 
18;  and  see  Rees  d.  Mears  v.  Perrot,  4  Car. 
&  Pay.  230. 

(/)  Doe  d.  Clarke  v.  Smaridge,  7  Queen's 
B.  Rep.  957.  See  Doe  d.  Pluvier  v.  Mainby, 
10  Queen's  B.  Rep.  473. 

(w;  Stagg  V.  Wyatt,  1  Arnold,  327. 
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Book  I.  and  not  from  year  to  year  (»).  So  a  general  letting  at  a  yearly  rent, 
Sect.  3.  *  though  payable  half-yearly  or  quarterly,  or  an  acceptance  of  yearly 
rent  or  rent  measured  by  any  aliquot  part  of  a  year,  is  evidence  of  a 
taking  from  year  to  year  (o).  In  like  manner  a  demise  of  houses  or 
of  lodgings  at  a  monthly  or  weekly  rent  affords  a  presumption  of  a 
monthly  or  weekly  tenancy.  The  French  law  is  the  same  in  this 
respect  (p). 
Nature  and  If  a  house  be  divided  into  several  apartments  with  an  outer  door  to 

LodgiMs!*"  °    ^^^  apartment,  and  no  communication  with  each  other  subsists,  the 
several  apartments  are  considered  in  law  as  distinct  mansion-houses; 
but  if  the  owner  live  in  the  house,  all  the  untenanted  apartments  shall 
be  considered  as  parts  of  his  house ;  yet  if  there  be  two  several  tene- 
ments originally,  and  they  become  inhabited  by  several  families  who 
make  but  one  avenue  for  both,  and  use  it  promiscuously,  the  original 
severalty  is  so  far  recognized  and  regarded,  that  they  continue  to  be 
severally  rateable  to  the  poor  (y).    As  to  the  question  what  shall  be 
deemed  the  house  of  the  party  within  the  words  domus  mansionalis, 
it  turns  upon  the  feet  of  there  being  an  outer  door  or  not,  for  every 
house  certainly  must  have  an  outer  door ;  thus  chambers  in  inns  of 
court  and  in  colleges,  which  have  each  of  them  an  outer  door  that 
opens  upon  the  common  staircase,  have  been  held  in  cases  of  burglary 
to  be  the  houses  of  the  respective  occupiers.   From  the  natuiC  of  these 
buildings  they  are  all  as  several  houses,  and  have  separate  outer  doors 
exclusively  attached  to  each  set  of  chambers,  because  the  staircase  has 
no  outer  door :  again,  they  are  enjoyed  as  separate  property ;  in  Lin- 
coln's Inn  parties  have  separate  estates  of  inheritance,  in  the  other 
inns  of  court  they  have  estates  for  life,  and  in  colleges  so  long  as  they 
reside :  so  also  if  that  which  was  one  house  originally  comes  to  be 
divided  into  separate  tenements,  and  there  is  a  distinct  outer  door  io 
each,  they  will  be  separate  houses,  as  Newcastle  House  in  Lincok's 
Inn  Fields.    The  distinction  therefore  can  only  be  between  several 
outer  doors  and  one  outer  door ;  therefore  if  one  hire  a  part  of  a  house 
to  lodge  in  which  is  actually  divided  from  the  rest,  and  have  a  door  of 
his  own  to  the  street,  a  burglary  committed  therein  may  be  alleged  in 
domus  mansionalis  of  such  person ;  and  even  if  the  owner  occupy  a 
shop  or  cellar  in  the  house,  unless  he  sleep  therein,  it  is  the  mansion 
of  each  lodger,  although  there  be  but  one  outer  door ;  but  it  is  other- 
wise if  the  owner  sleep  therein  (r).     Where  a  person  had  the  separate 
use  and  occupation  of  a  iloor,  and  there  was  but  one  staircase  and  one 

(n)  mikituon  v.  Hallf  3  BiDg.  N.  C.  508 ;  tit  Homicide,  c.  8,  s.  ^0.     But  this  privilege 

4  Scott,  301 ;  3  Hodges,  56,  of  a  lodger's  tenement  being  regarded  as  kis 

(o)  Richardson  v.   Langndge^   4  Taunt  mansion-house,  extends  only  to  the  purposes 

128;    Doe  d.  Hull  v.  fVood,  14  Mees.  &  of  protection  to  a  man  and  his  family*  and 

Wels.  682.  is  to  be  taken  strictly.    A  bailiff  therefore  in 

(p)  Pothier,  Louage,  No.  30.  the  execution  of  mesne  process  may  break 

(q)  Tracey  v.  Talbot,  6  Mod.  214.  open  the  doorof  a  lodger,  having  first  gained 

(r)  1  Hawk.  P.  C.  163,  s.  15;  Lee  v.  Gan-  peaceable  entrance  at  the  outer  door  of  the 

sell,  Cowp.  1 ;  LofTt,  374;  Fost  Crown  Law,  house;  for  the  rule  that  every  man's  house 
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open  door  to  that  and  the  rest  of  the  bouse,  which  was  in  the  occu-      Book  I. 
pation  of  another  person  under  the  same  landlord^  it  was  held  to  be      'siTcr^  3. 


properly  described  as  a  messuage  («);  but  where  a  person  occupied 
two  rooms  as  a  lodger  to  his  landlord  who  lived  in  tlie  house,  it  was 
held  that  it  was  not  properly  described  as  his  dwelling-house  (t). 

It  has  been  before  observed,  that  any  one  possessed  of  a  certain  Demises  for 
quantity  of  interest  may  alienate  the  whole  or  any  part  of  it,  unless 
restricted  from  so  doing  by  agreement  of  the  party  from  whom  he 
derives  that  interest  or  estate,  or  by  the  terms  upon  which  he  takes  it. 
Upon  the  same  principle  he  may  demise  it,  or  any  part  of  it,  for  any 
term  shorter  than  that  of  which  he  is  possessed :  and  when  part  of 
a  messuage  or  tenement  is  let  to  another,  it  is  called  a  lodging  or 
lodgings  (tt).  Where  the  defendant  hired  of  the  plaintiff  apartments 
in  his  dwelling-house  at  a  fixed  rent,  payable  half-yearly,  and  entered 
into  possession  at  Michaelmas,  1822;  and  at  Lady-day,  1823,  paid 
one  half-year's  rent,  and  at  the  Midsummer  following  gave  up  posses- 
sion without  having  given  notice  to  quit ;  but  at  Michaelmas  in  the 
same  year  he  paid  another  half-year's  rent,  though  at  Lady-day,  1824, 
he  refused  to  pay  a  third  half-year's  rent ;  in  an  action  for  use  and 
occupation  for  that  half-year's  rent,  it  was  held  that  a  tenancy  from 
year  to  year  could  not  be  inferred  from  these  facts,  and  therefore  that 
the  action  was  not  maintainable  (x).  Where  a  person  hired  a  furnished 
house  for  three  lunar  months,  and  a  receipt  was  given  for  the  rent  for 
that  period;  but  he  continued  in  possession  afterwards,  it  was  held  that 
a  jury  were  warranted  in  finding  that  the  subsequent  occupation  was 
on  a  weekly  hiring  (y).  By  agreement  on  the  19th  of  April,  certain 
premises  were  let  at  the  yearly  rent  of  42/.,  payable  quarterly ;  the 
first  payment,  7/.  ISs.  6d,,  to  be  made  on  the  24th  of  June  next,  being 
the  proportion  of  rent  due  up  to  that  time.  The  lessee  was  to  enjoy  at 
the  said  rent  until  one  of  the  parties  should  give  to  the  other  six 
months'  notice  to  quit,  and  at  the  expiration  of  *'  any"  such  notice  to 
leave  the  premises  in  as  good  condition,  &c.  This  was  held  to  be  a 
half-yearly  tenancy,  commencing  from  the  24th  of  June ;  and  that  a 
notice  to  qtut  given  at  Midsummer  and  expiring  at  Christmas  was 
^alid(2r).  Lodgings  may  be  let  in  the  same  manner  as  lands  and 
tenements :  in  general,  however,  they  are  let  either  by  agreement  in 
writing  between  the  landlord  and  tenant,  or  by  verbal  agreement  (a). 

is  bis  castle,  must  be  confined  to  the  breach  atmcted  in  a  peculiar  way.     See  also  10  & 

of  windows  and  of  outer  doors  intended  for  11  Vict  c.  84,  ss.  113, 114, 115,  the  General 

'be  Kcurity  of  the  house  against  persons  Towns  Improvements  Clauses  Act,  to  the 

^rom  without  endeayouring  to  break  in.  same  effect. 

(t)  Finn  v.  Grttfton,  2  Bing.  N.  C.  617 ;  {x)  mison  v.Jbbott,  3  Barn.  &  Cres.  88; 

2  Hodges,  58 ;  3  Scott,  56.  4  Dowl.  &  Ryl.  693. 

(0  Monks  V.  Dyke,  4  Mees.  &  Wels.  567:  (y)  Towne  v.  Campbell,  3  Com.  B.  Rep. 

Hofii.&  Hurl.  418.  921. 

(")  By  the  Metropolitan  Building  Act,  7  (z)  Doe  d.  King  v.  Grrfton,  19  Law  Times, 

&  8  Vict  c.  84,  e.  53,  under-ground  rooms  Q.  B.,  108  ;  see  also  18  Law  Times,  347. 

"Bay  not  be  let  for  dwellings  unless  con-  (a)  Agreements  entered  into  with  a  view 
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Book  I. 

Chapter  V. 

Sect.  3. 


Rights  and 
Privileges  of 
Lodgers,  and 
other  short 
Tenants. 


A  contract  to  let  lodgings  is  a  contract  for  an  interest  in  land  within 
the  Statute  of  Frauds,  and  must  therefore  be  in  writing  (6) ;  but  where 
one  who  had  a  term  which  expired  on  the  11th  of  November,  let  the 
premises  verbally  from  the  1 1th  of  September  to  the  1 1th  of  November 
for  270Z.  payable  immediately ;  it  was  held  to  be  a  lease  of  which  parol 
evidence  might  be  given,  and  not  an  assignment  required  to  be  in 
writing  (c).     Where  the  plaintiff  took  a  house  partly  furnished  at  a 
certain  rent,  and  the  defendant  agreed  to  send  in  all  necessary  furniture 
within  a  reasonable  time,  it  was  held  that  the  defendant's  agreement 
to  send  in  the  furniture  was  an  inseparable  part  of  a  contract  for  an 
interest  in  land,  and  therefore  ought  to  be  in  writing(^).    In  all  cases 
there  should  certainly  be  a  written  agreement,  in  order  to  avoid  all 
possibility  of  dispute  as  to  the  terms  of  the  demise.     The  agreement 
should  particularly  specify  the  amount  of  rent — ^the  time  of  entry— the 
length  of  notice  to  quit  required — and  such  other  particulars  as  the 
special  circumstances  of  the  case  may  require  (e).     If  the  lodgings  be 
furnished,  it  will  be  proper  to  have  a  schedule  of  the  goods  they  con- 
tain affixed  to  the  agreement,  in  the  same  manner  as  in  the  case  of  a 
lease  of  a  house  with  goods. 

Lodgings  constitute  such  an  interest  according  to  the  duration  of 
the  term,  that  to  many  purposes  the  lodgers  are  considered  in  law  in 
the  light  of  householders,  and  enjoy  the  same  protection  and  greater 
immunities.  If  a  person  take  lodgings  on  the  first  and  second  floors 
of  a  house,  he  has  a  right  to  the  use  of  the  door  bell,  the  knocker,  the 
skylight  of  the  staircase,  and  the  water-closet,  unless  it  be  otherwise 
stipulated  at  the  time  of  taking  the  lodgings ;  therefore  if  the  landlord 
deprive  the  lodger  of  the  use  of  either,  an  action  lies.  If  the  defendant 
in  such  a  case  merely  pleads  the  general  issue,  he  cannot  show  that 
the  water-closet  was  useless  before  he  removed  it ;  but  in  mitigation 
of  damages  he  may  go  into  evidence  to  show  that  the  plaintiff  and  his 


to  future  cohabitation  and  prostitution  are 
illegal  and  void,  as  being  against  public 
morality ;  Walker  v.  Perkitu,  3  Burr.  1568. 
Therefore  if  a  party  let  lodgings  to  an  im- 
modest woman  to  enable  her  to  consort  with 
the  other  sex,  he  cannot  recover  in  an  ac- 
tion for  the  lodgings  so  let;  but  if  the 
woman  merely  lodge  there,  and  receive  her 
visitors  elsewhere,  he  may ;  Appleton  v. 
Campbell,  2  Car.  &  Pay.  347.  So  although 
he  did  not  know  at  the  time  of  letting  the 
lodgings  of  the  defendant's  habits,  if  he 
afterwards  become  acquainted  with  the  fact, 
and  permit  her  to  remain  as  a  tenant ;  Jen- 
nings v.  Throgmorton,  Ryan  &  Moo.  251 ; 
S.  P,  Girardy  v.  Richardson,  1  Esp.  13. 

(6)  Edge  V.  Strqford,  1  Cromp.  &  Jer. 
391  ;  1  Tyr.  293 ;  S.  P.  Inman  v.  Stampy  1 
Stark.  12 ;  see  ante,  p.  59. 

(c)  Preece  v.  Corrie,  6  Bing.  24;  2  Moore 
&  Pay.  67. 

(d)  Mechden  v.  Wallace,  7  Ad.  &  El.  49; 


2  Nev.  &  Per.  224;  Will.  WoL  &  Daf 
468 ;  S.  P.  Vaughan  v.  Hancock,  3  Com.  B. 
Rep.  766. 

(e)  In  taking  an  under-lease,  particularly 
of  unfurnished  apartments,  especial  care 
should  be  taken  that  the  rent  of  the  bouse 
has  been  paid  up,  and  will  probably  con- 
tinue to  be  paid;  for  if  not,  the  furniture 
and  goods  of  the  under-tenant  will  be  liable, 
as  will  be  seen  hereafter,  to  a  distress  for 
rent  Previously  to  taking  the  premises, 
inquiries  should  therefore  be  made  on  the 
subject  of  tlie  housekeeper's  landlord,  and 
also  of  the  tax-gatherer  and  collector  of  the 
parochial  rates;  for  if  distresses  are  levied 
for  them  also,  it  may  cause  considerable 
inconvenience  and  annoyance  to  the  under- 
tenant Where  fixtures  are  taken  from  aa 
outgoing  tenant,  it  should  also  be  ascer- 
tained that  the  tenant  does  not  pay  for  those 
things  which  belong  to  the  premises  tnd 
which  the  person  leaving  has  no  right  to  sell 
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family  were  bad  lodgers,  and  that  he  did  the  acts  complained  of  to      Book  I. 
cause  them  to  quit  the  house  (/).     The  law  does  not  make  any  dis-      "sect!^  s. 


tioction  between  lodgers  and  other  tenants,  as  to  the  payment  of  their 
rent,  or  turning  them  out  of  possession ;  for  they  are  in  general  subject 
to  the  same  regulations  as  other  tenants.    Although  there  is  no  dis-  Notice  to  quit, 
tmction  in  reason  between  houses  and  land,  as  to  the  time  of  giving 
notice  to  quit  in  yearly  tenancies,  it  being  necessary  that  both  should 
be  governed  by  one  rule ;  and  where  rent  is  reserved  quarterly,  it  does 
not  dispense  with  the  regular  six  months'  notice  to  quit  required  by 
law,  bat  is  merely  a  collateral  matter ;  yet  in  the  case  of  lodgings  let 
for  a  shorter  term  than  a  year,  as  by  the  month,  a  month's  notice  is 
sufficient;  for  a  notice  to  quit  has  reference  in  all  cases  to  the  let- 
^S(9)'    I*  has  been  ruled  by  a  very  learned  judge,  that  in  the  case 
of  an  ordinary  weekly  tenancy,  a  week's  notice  to  quit  is  not  implied 
as  a  part  of  the  contract,  unless  there  be  a  usage  to  that  effect;  but  in 
the  absence  of  such  usage,  a  weekly  tenant  who  enters  on  a  fresh  week 
may  be  bound  to  continue  until  the  expiration  of  that  week,  or  pay  the 
week's  rent  (A).     Upon  this  subject,  Mr.  Addison,  in  his  able  work 
on  Contracts,  p.  478,  has  the  following  passage,  which  appears  to  be 
warranted  by  the  decisions  and  by  legal  analogy :  ''  If  the  hiring  be 
from  half-year  to  half-year,  half  a  year's  notice  to  quit  must  be  given ; 
if  from  quarter  to  quarter,  a  quarter's  notice;  if  from  month  to  month, 
a  month's  notice ;  and  if  from  week  to  week,  a  week's  notice  to  quit ; 
and  if  a  lodger  quits  his  apartments  without  giving  such  notice,  he  is 
liable  to  the  payment  of  a  quarter's,  a  month's  or  a  week's  rent,  ac- 
cording to  the  term  of  hiring(t)."     It  may  not  be  amiss  to  observe  in 
this  place,  that  if  a  tenant  quit  apartments  without  giving  notice,  the 
landlord  may  recover  the  rent  though  he  has  put  up  a  bill  in  the 
window  for  the  purpose  of  letting  the  apartments  (A) :  or  lighted  and 
^ised  fires  in  the  rooms  (l) ;  but  if  the  landlord  let  the  apartments  to 
another  tenant,  he  has  rescinded  the  contract,  and  cannot  recover  rent 
for  any  subsequent  portion  of  the   period  included  in  the  original 
tenancy  during  which  they  remain  unoccupied  and  unproductive  (m). 
A  tenant  of  apartments  is  not  justified  in   quitting  without  notice, 
fflerely  from  a  fear,  however  reasonable,  that  his  goods  may  be  seized 
for  his  landlord's  rent(n). 

(/)  Undervfood    ▼.  Burrowt,   7   Car.  &  Pay.  67;  6  East,  121,  n.;  Toume  v.  Camp- 

P»y-  26.  bell,  8  Com.  B.  Rep.  921. 

ig)  Doe  i  Parry  v.  Hazell,  1  Esp.  94.  (*)  Redpatk  v.  Robert*,  3  Esp.  225. 

(&)  Ruffen  V.  ArmUtead,  7  Car.  &  Pay.  (/)  Griffith  v.  Hodges,  1  Car.  &  Pay.  419. 

^;  aDd  see  Doe  d.  Peacock  v.  Rqfan,  6  Esp.  (m)   Walls  v.  Atcheson,  8  Bing.  462  ;  11 

^  aod  Toume  v.  Campbell,  8  Com.  B.  Rep.  Moore,  879 ;  2  Car.  &  Pay.  268. 

*21.  (n)  mchett  v.  TuUick,  6  Car.  &  Pay.  66. 

(0  Doe  d.  Parry  v.  Haxell,  1  Esp.  94 ;  See  further  as  to  notices  to  quit,  post,  Chap. 

Dee  d.  Peacock  v.  Raffan,  6  Esp.  4 ;  Doe  v.  VII.,  Sect.  6. 
&•«,  6  Bing.  362 ;  Doe  ▼.  BayUy,  5  Car.  & 
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TENANTS  AT  WILL. 


Sect.  4. — Tencmts  at  Will, 


A  tenancy  at  will  is  where  lands  or  tenements  are  let  by  one  man 
to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor;  in 
this  case,  the  lessee  is  called  tenant  at  will,  because  he  has  no  ceTtain 
nor  sure  estate,  for  the  lessor  may  put  him  out  at  any  time  he  pleases. 
Although  courts  of  law  have  of  late  years  leaned  as  much  as  posable 
against  construing  demises,  where  no  certain  term  is  mentioned,  to  be 
tenancies  at  will,  but  have  rather  held  them  to  be  tenancies  from  year 
to  year  so  long  as  both  parties  please,  especially  where  an  annual  rent 
is  reserved  ;  and  although  it  is  said,  that  in  the  country,  leases  at  wil), 
in  the  strict  legal  notion  of  a  lease  at  will,  being  found  extremely 
inconvenient,  exist  only  notibnally;   the  observation,  Mr.  Hargrave 
thinks,  means,  not  that  estates  at  will  may  not  arise  now  as  well  as 
formerly,  but  only  that  it  is  no  longer  usual  to  create  such  estates  by 
express  words,  and  that  the  judges  incline  strongly  against  implying 
them  (o). 

If  an  agreement  be  made  to  let  premises  so  long  as  both  parties 
like,  and  reserving  a  compensation,  accruing  de  die  in  diem,  and  not 
referable  to  a  year,  or  any  aliquot  part  of  a  year,  it  does  not  create 
a  holding  from  year  to  year,  but  a  tenancy  at  will  strictly  so  called : 
and  though  the  tenant  has  expended  money  on  the  improvement  o{ 
the  premises,  that  does  not  give  him  a  right  to  hold  them  until  he  be 
indemnified  (p).     After  a  tenant  at  will  had  taken  possession  there 
was  an  agreement  for  a  lease,  but  no  lease  was  prepared.    On  the 
back  of  the  draft  there  was  an  indorsement  made  and  signed.    Rent 
had  been  paid  and  a  receipt  given  for  a  quarter's  rent,  and  a  distress 
also  had  been  put  in  by  the  landlord  upon  the  tenant.     The  above 
facts  were  held  insufficient  to  alter  the  original  tenancy  at  will  into  a 
tenancy  from  year  to  year  {q).     If  one  lease  for  years,  with  a  proviso, 
that  he  may  enter  at  his  will,  it  is  a  lease  at  will  (r)  :  so,  if  one  demise 
a  tenement  to  another,  excepting  the  new  house  for  his  habitation 
when  he  pleases  to  stay  there,  and  at  other  times  for  the  use  of  the 
lessee ;  the  lessee  has  the  new  house  as  tenant  at  will  {s).     The  words 
''  I  give  you  a  close  to  enjoy  as  long  as  I  please,  and  to  take  again 
when  I  please,  and  you  shall  pay  nothing  for  it,"  create  a  tenancy  at 
will  {t).     So  a  party  having  become  tenant  to  two  others  at  th^  will 
and  pleasure,  at  the  rate  of  25/.  4^ .  per  annum,  payable  quarterly,  and 
liaving  remained  in  possession  under  this  agreement  for  two  years,  and 
paid  a  year's  rent,  after  which  the  lessors  distrained  for  a  quarter's 


(o)  2  Black.  Com.  147;  Timmint  ▼.  Raw- 
Hnson,  8  Burr.  1609.  But  see  the  case  as 
reported  in  1  W.  Black.  588';  Co.  Litt  55 ; 
see  also  Doe  cL  Hull  v.  Woodt  14  Mees.  & 
Wels.  682. 

(p)  Riehardson  v.  Langridge,  4  Taunt. 
128. 


(q)  Doe  d.  Benton  ▼.  Frost,  17  Law  Times, 
a  B.,  145. 


(r)  Co.  Litt.  55  a. 


»)  Cudlip  v.  BundalU  4  Mod.  9  ;  S  Salk. 
156;    12  Mod.  15;    1  Show.  310;   C«rtk. 
202;  Com.  177;  Holt,  410. 
(/)  fUx  V.  FUUmgUy,  Cald.  569. 
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rent,  was  held  to  be  tenant  at  will  and  not  from  year  to  year  (71).    If 
a  tenant  for  years  continue  after  his  term,  and  his  rent  be  paid  and 
accepted  as  before,  it  has  been  stated  that  he  shall  be  a  tenant  from 
year  to  year;  but  while  he  so  continues,  until  his  rent  is  paid  and 
accepted,  he  is  tenant  at  will  only  (:r) ;  and  it  has  been  held,  in  a  case 
at  nisi  prius,  by  Lord  Kenyon,  that  if  a  tenant  whose  lease  is  expired 
be  pennitted  to  continue  in  possession  pending  a  treaty  for  a  further 
lease,  he  is  not  a  tenant  from  year  to  year,  but  so  strictly  at  will,  that 
lie  may  be  turned  out  of  possession  without  notice  (y) :  it  is  the  same 
if  he  be  admitted  tenant  pending  a  treaty  for  purchase,  which  is  after- 
wards broken  off{z).    If  a  man  enter  under  a  void  lease,  and  pay  rent, 
he  is  not  a  disseisor,  but  a  tenant  at  will  (a) :  so  where  one  enters 
under  a  void  lease  by  a  tenant  for  life,  and  aflier  his  death  the  re- 
mainder-man receives  rent  (5) :  but  if  a  man  enter  by  colour  of  a  grant 
or  conveyance  which  was  void,  he  shall  be  a  disseisor,  and  not  a  tenant 
at  will  (c) :  in  such  cases,  however,  the  tenant  holds  under  the  terms 
of  the  lease  in  all  other  respects  except  the  duration  of  time  (d),    A 
person  who  lives  in  a  house  rent  free,  by  the  sufferance  of  the  owner,  is 
a  tenant  at  will  (e).    A  minister  of  a  dissenting  congregation,  placed 
in  possession  of  the  chapel  and  dwellinghouse  by  certain  persons  in 
whom  the  fee  was  vested,  in  trust  to  permit  and  suffer  the  chapel  to 
be  Qsed  for  the  purpose  of  religious  worship,  is  a  mere  tenant  at  will 
to  those  persons ;  and  his  interest  is  determinable  by  a  demand  of 
possession,  without  any  previous  notice  to  quit ;  he  is  not  entitled  of 
right,  before  the  determination  of  his  tenancy,  to  have  a  reasonable 
time  allowed  him  for  the  removal  of  his  furniture  (/).  Where  a  tenant 
at  will  let  into  possession  a  person  whom  the  landlord  had  refused  to 
take  as  tenant  unless  he  found  security,  and  who  remained  in  posses- 
sion two  years,  continuing  to  endeavour  to  find  securities,  but  without 
success;  it  was  held,  that  he  was  not  even  tenant  at  will  (ff).    Slight 
evidence  has  been  held  sufficient  to  make  a  tenant  on  sufferance  a 
tenant  at  will  (A).    Where  a  term  is  created  by  way  of  use,  the  owner 


Book  I. 

Chapter  V. 

Sect.  4. 


(«)  Doe  d.  Bastow  ▼.  Cox,  11  Queen's  B. 
Rep.  122. 

(x)  Com.  Dig.  tit  Estates,  (H 1  and  1 1); 
OofUm  V.  Blakeffy  8  Term  Rep.  8. 

iy)  Doe  d.  Hoilingsworth  y.  Steimett,  2 
£ip.  71 7.  It  may  be  a  question  whether 
under  such  circumstances  the  party  be  not 
tenant  at  sufferance  only ;  A'sip^ln  ▼.  Ashurst, 
ICM.&R.261. 

(z)  Peacock  v.  Peacock,  16  Ves.  67 ;  Doe 
d.  StoMway  y.  Bock,  1  Car.  &  Mar.  549;  4 
Maa  &  Gran.  30 ;  Ball  y.  CuUimore,  2  C. 
M.  &  R.  120;  and  see  post,  Sect  7. 

(a)  Denn  d.  Warren  y.  Feamside,  1  Wils. 
176;  GoodtUle  d.  Galloway  y.  Herbert,  4 
TennHep.S80. 

(6)  Doe  d.  Martin  y.  WatU,  7  Term  Rep. 
S3;  2  Esp.  501 ;  and  see  Ludford  y.  Barber, 
1  Term  Rep.  86 ;    and  Doe  d.   Tucker  y. 


Morse,  9  Bam.  &  Adol.  365. 

(c)  Com.  Dig.  tit  Estates,  (H  2). 

(d)  Doe  d.  Rigge  y.  Bell,  5  Term  Rep. 
471 ;  Jrden  y.  SuIUvoh,  14  Queen's  B.  Rep. 
832. 

(e)  Rex  Y.  CoUett,  Rus.  &  Ry.  C.  C.  498 ; 
&  P.  Rex  Y.  Jobling,  Rus.  &  Ry.  C.  C.  525 ; 
see  Doe  d.  Oroves  y.  Oroves,  10  Queen's  B. 
Rep.  486. 

(/)  Doe  d.  Jones  y.  Jones,  10  Bam.  & 
Cres.  718;  5  Man.  &  Ryl.  616,  752;  Doe  d. 
NichoU  Y.  M'Kaeg,  10  Bam.  &  Cress.  721 ; 
5  Man.  &  RyL  620;  and  see  Revett  y. 
Brown,  5  Bing.  7 ;  2  Moore  &  Pay.  12. 

(g)  Doe  d.  Heming  y.  Brett,  Hurl.  & 
Walm.  3. 

(A)  Turner  y.  Doe  d.  Bennett  {in  error),  9 
Mees.  &  Wels.  643;  5*.  C.  7  Mees.  &  Wels. 
226. 


i 


192 


TENANTS  AT  WILL. 


«      Book  I. 
Chapter  V. 
Sect.  4. 

How  Tenan- 
cies at  Will 
may  be  deter- 
mined. 


of  the  fee  is  as  a  tenant  at  will  to  his  own  trustee  (i).  An  admission 
of  half  a  year's  rent  being  in  arrear  is  some  evidence  of  a  tenancy  at 
will  (A). 

An  estate  at  will  may  be  determined  either  by  the  express  declara- 
tion of  either  of  the  parties  (I),  or  by  implication  of  law  :  of  the  latter 
description  will  be  the  death  of  either  of  the  parties,  which  in  general 
determines  the  will  (m) — acts  of  ownership  exercised  by  the  landlord— 
his  alienation  of  the  reversion  (n)— waste  committed  by  the  tenant— 
his  deserting  or  leasing  or  assigning  the  premises  over; — or,  in  short, 
doing  any  act  which  is  inconsistent  with  an  estate  at  will  (o).    Thos 
an  entry  by  the  landlord  on  the  land  without  the  tenant's  consent,  and 
cutting  and  carrying  away  stone  therefrom,  amounts  to  a  determi- 
nation of  the  will  (p).      It  is  requisite  that  the  landlord  should  give 
the  tenant  notice  that  he  determines  the  tenancy  if  the  act  relied  on 
be  done  off  the  premises.      Where  the  act  is  done  on  the  land,  it  is 
presumed  that  the  tenant  is  there  and  knows  of  it  (q).     A  sub-demise 
or  assignment  by  a  tenant  without  notice  thereof  to  his  landlord  does 
not  determine  the  will  (r).     Committing  high  treason  and  being  out- 
lawed have  each  been  also  held  to  be  an  implied  determination  of  an 
estate  at  will  (s).     But  the  outlawry  of  the  tenant  at  will  will  not 
determine  the  tenancy  until  a  seizure,  nor  an  extent  levied  upon  hun 
until  the  liberate  (t).    So  where  a  party  who  has  created  a  tenancy  at 
will  afterwards  becomes  insolvent,  the  vesting  order,  with  knowledge 
thereof  by  the  tenant,  is  a  determination  of  the  tenancy  (u).    So  the 
lessor  by  making  a  lease  for  years  to  commence  presently  determines 
the  tenancy  at  will,  although  there  be  a  stipulation  that  the  new  lessee 
shall  not  enter  until  after  the  day  for  payment  of  the  rent  by  the 
tenant  at  will  (x).    The  will  is  also  determined  by  an  agreement  by 
the  lessor  for  the  sale  of  the  freehold  to  the  tenant  at  will  (y).    The 
words  "  unless  you  pay  what  you  owe  me,  I  shall  take  immediate 
measures  to  recover  possession  of  the  property,"  addressed  to  the 


(0  Sugd.  V.  &  P.  1129,  11th  edit ;  and 
gee  post,  Book  IIL,  Chap.  VII.,  Sect.  4 (b) ; 
and  Doe  d.  Jacobs  v.  Phillips,  10  Queen's  B. 
Rep.  130. 

(k)  Cox  Y.  Sent,  5  Bing.  185. 

(/)  As  by  a  demand  of  possession  by  the 
landlord,  or  by  the  tenant  quitting  the  pre- 
mises ;  see  Doe  d.  Heming  v.  Brett,  Hurl.  & 
Walm.  3. 

(m)  Doe  d.  Stanway  v.  Rock,  1  Car.  & 
Mar.  5i:^ ;  4  Man.  &  Gran.  30 ;  Crockerell 
v.  Owerell,  Holt,  417;  James  v.  Bean,  11 
Ves.  391 ;  AtL-Gen,  v.  Lord  Foley,  2  Dick. 
363. 

(n)  A  feoffinent,  with  livery  of  seisin 
made  on  the  land,  determines  a  tenancy  at 
wiU,  though  the  tenant  be  not  present  nor 
assenting  to  the  feoffment;  and  the  feoffee 
may  maintain  trespass  against  the  tenant  at 
will  who  has  entered  on  his  possession; 
Ball  V.  Cullimore,  2  Cromp.  M.  &  Ros.  120; 


1  Gale,  96 ;  6  Tyr.  753.  But  see  Doe  d. 
Goody  V.  Carter,  9  Queen's  B.  Rep.  868; 
post,  p.  302. 

(o)  Cruise's  Dig.  tit.  ix.  s.  17 ;  Co.  Litt 
57  a,  55  b,  n.  15 ;  Hinchman  v.  Isles,  1  Ventr. 
247 ;  Countess  of  Shrewsbury's  case,  5  Bep. 
13  b;  Moss  v.  Gallimore,  I  Doug.  279;  Bir^ 
v.  Wright,  1  Term  Rep.  382. 

( p)  Doe  d.  Bennett  v.  Turner,  7  Mees.  & 
Wels.  226 ;  S,  C.  (in  error),  9  Mees.  &  Well. 
643. 

(q)  PinkomY.Souster,  8  Exch.  Rep.  763; 
Carpenter  v.  Colins,  Yelv.  73. 

(r)  Ibid. 

(«)  Co.  Litt.  55  b ;  Denn  d.  Warren  t. 
Feamside,  1  Wils.  176. 

(/)  Hinchman  v.  IsUs,  1  Ventr.  247. 

(tt)  Doe  d.  Davies  v.  Thomas,  6  Exch. 
Rep.  854. 

(x)  Dinsdale  v.  Isles,  2  Lev.  88. 

(y)  Daniels  v.  Davison^  16  Ves,  249. 
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tenant  by  the  party  entitled  to  the  fee,  have  been  held  a  sufficient      Book  I. 
determination  of  the  will,  and  equivalent  to  a  demand  of  possession,       Sbct?!  ' 


so  as  to  maintain  ejectment  (z).    A  demand  of  possession  made  on  the 

premises  from  the  wife  of  an  underlessee  at  will,  is  sufficient  (a).     If 

two  joint  tenants  create  a  tenancy  at  will  at  a  certain  rent,  and  one 

dies,  the  survivor  takes  the  whole  premises  and  may  maintain  an 

action  for  the  entire  rent  against  the  lesseecontinuing  in  possession  (ft). 

So  where  a  lease  is  made  to  three  joint  tenants,  rendering  rent,  the 

death  of  one  does  not  determine  the  tenancy ;  but  the  survivors  are 

liable  to  pay  the  whole  rent  (c).     A  lease  at  will  by  a  feme  sole  does 

not  determine  by  her  marriage,  unless  the  husband  does  some  express 

act  to  determine  the  tenancy  {d).     Nor  does  the  marriage  of  a  feme 

sole  determine  a  tenancy  at  will  made  to  her  (e).      So  if  the  husband 

and  wife  lease  the  wife's  land,  rendering  rent,  the  death  of  the  husband 

does  not  determine  the  will  (/). 

The  sudden  determination  of  the  will  of  one  party  will  not  operate  Rights  of  the 
to  the  material  injury  of  the  other ;  therefore  if  the  tenant  at  will  sow  cS^^itioo. 
his  land,  and  the  landlord  determine  the  estate  before  the  corn  be 
ripe,  the  tenant  shall  notwithstanding  have  free  liberty  to  enter  upon 
the  land  to  cut  and  carry  his  crop :  and,  on  a  like  principle  of  justice, 
the  tenant  may,  in  all  cases,  have  reasonable  time  allowed  him  to 
remove  his  goods  after  the  determination  of  his  estate  by  the  act  of 
the  landlord  (g).  Where  there  is  a  tenancy  at  will,  rent  being  paid 
quarterly,  the  lessee,  after  a  quarter  of  a  year  is  commenced,  may 
determine  his  will,  but  then  he  must  pay  that  quarter's  rent ;  and  if 
the  lessor  determine  his  will  aft;er  the  commencement  of  a  quarter,  he 
shall  lose  his  rent  for  that  quarter;  and  so  it  is  if  the  rent  be  payable 
fcalP-yearly  (A). 

Sect.  6. — Tenants  on  Sufferance. 
A  tenant  on  sufferance  is  be  who  enters  by  lawful  demise  or  title,  HowaTenanoy 
and  afterwards  wrongfully  continues  in  possession;  as  if  tenant  pur  ^ngtiTmed.*^*** 
autre  vie  continues  in  possession  after  the  death  of  the  cestui  que  vie  (i)  : 
ao  any  one  who  continues  in  possession  without  agreement,  after  a 
particular  estate  is  ended  {A)  :  so  if  a  tenant  for  years  surrender  and 

M  Doe  d.  PrkM  t.  Price,  9  Bing.  856;  2  ion  y.  Theed,  2  Salk.  413 ;  1  Lord  Raym. 

Moor  &  Soott,  464.  702;  Parker  v.  Harru,  4  Mod.  79;  1  Balk. 

(«)  Bee  d.  Blah-  t.  Street,  2  Ad.  8t  R1.  262 ;  Tiile  ▼.  Grwett,  2  Lord  Raym.  1008 ; 

^;  iNev.  &  Man.  42.  Com.  Dig.  tit  Estateet  (H  9);   Co.  Litt. 

(i)  Henttead'e  ease,  6  Rep.  10  b.  55  a,  b ;   2  Black.   Com.  146  :    Kighiy  v. 

(e)  Ibid.  10  b.  Btdkly,  1  Sid.  888;  Arum.,  KeUw.  65,  pi  6. 

U)  JUd.  10  a :  Co.  Litt.  55  b.  (1)  Co.  Litt  57  b. 

U)  Ibid.  (k)  Com.  Dig.  tit  Estates,  (H);  Z)m  d. 

(/)  Ibid. :  Co.  Litt  55  b;  1  RoU.  Abr.  MarHn  v.  Watts,  2  Term  Rep.  SS;  Roed. 

Mil  Estate,  (Z  5).  Jordan  v.  Ward,  1  H.  BUck.  97  i    Roe  d. 

(«)  Litt  lect  69 :  Noy's  Max.  c.  1 1 ;  Doe  Brune  ▼.  Prideaux,  10  East,  187 ;  Dof  d.  Col- 

d.  }fidua  Y.  iPKaeg,  10  Bam.  &  Cres.  721 ;  Uns  ▼.  Wetter,  7  Term  Rep.  478 ;    Doe  d. 

^  Mao.  ft  Ryl.  620.  Tucker  v.  Horse,  1  Bam.  ft  Adol.  36.9. 

(A)  Uyttm  ▼.  Field,  3  Salk.  222 ;  Leigh- 
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Book  I.      then  hold  over,  he  will  be  either  tenant  on  sufferance  or  a  disseisor,  at 
"sec"  5.  '    *^®  election  of  the  landlord  (/).    An  undertenant  who  is  in  possessioD 
at  the  determination  of  the  original  lease,  and  is  permitted  by  the 
reversioner  to  hold  over,  is  quasi  a  tenant  at  sufferance  (m).   Where 
a  tenancy  at  will  is  determined  by  the  landlord  exercising  acts  of 
ownership,  and  the  tenant  remains  in  possession,  he  becomes  tenant 
by  sufferance  only ;  but  slight  evidence  would  be  sufficient  to  show  a 
new  creation  of  a  tenancy  at  will  (ti),  as  the  tenant  signing  an  assess- 
ment to  the  land  tax  in  which  he  was  named  occupier  and  the  landlord 
proprietor  (o) :  or  he  may  by  payment  of  rent  or  other  acknowledgment 
of  tenancy  become  tenant  from  year  to  year  (p).    There  is  a  great 
difference  therefore  between  a  tenant  at  will  and  a  tenant  on  sufferance; 
for  a  tenant  at  will  is  always  in  by  right;  whereas  a  tenant  by  suffeianoe 
enters  by  a  lawful  lease,  and  holds  over  by  wrong  (q).     Against  the 
king  there  is  no  tenant  on  sufferance,  for  the  king  not  being  capable 
of  committing  laches,  such  person  will  be  an  intruder.     A  pauper  put 
into  a  house  by  parish  officers,  can  by  no  length  of  time  acquire  any 
title,  and  may  therefore  be  turned  out  by  future  parish  officers,  even 
by  force,  if  he  refuse  to  go  peaceably  (r).     Where  a  cottage  standing 
in  the  comer  of  a  meadow  (belonging  to  the  lord  of  a  manor),  but 
separated  from  it  and  from  a  high  road  by  a  hedge,  had  been  occupied 
for  above  twenty  years  without  any  payment  of  rent ;  and  the  lord 
then  demanded  possession,  which  was  reluctantly  given,  and  the  occu- 
pier was  told  that  if  he  were  allowed  to  resume  possession  it  would 
only  be  during  pleasure,  which  he  did,  and  kept  possession  for  fifteen 
years,  and  never  paid  any  rent ;  it  was  held  that  the  possession  vias 
not  necessarily  adverse,  but  might  be  presumed  to  have  commenced 
by  permission  of  the  lord  (s).    And  where  a  cottager  occupied  a  piece 
of  land  inclosed  from  the  waste  on  the  side  of  a  turnpike  road  for  more 
than  thirty  years,  without  paying  rent,  and  at  the  end  of  the  time  paid 
sixpence  rent  on  four  several  occasions  to  the  owners  of  the  adjoining 
land  :  it  was  held,  that  this  was  conclusive  evidence  of  a  permissive 
occupation  only,  so  as  to  maintain  ejectment ;  and  that  it  was  a  proper 
question  for  the  jury,  whether  there  had  been  an  acknowledgment  of 
the  tenancy  (0>    Where  a  person  obtained  possession  of  a  house  which 

(0  Pennington    v.   Morse,    Dyer,    62  a;  (9)  Co.  Litt.  57  b. 

Winch.  32;  Co.  Litt.  57  b;  Right  y.  Darby,  (r)  Fox  v.  Oakley,  Peake,  Ad.  Ca.  2H; 

1  Term  Rep.  159;  and  see  Doe  d.  Till  v.  S.  P.   Wildhore  v.   Rain^orth^   8  Bam.  & 

Stratton,  4  Bing.  466.  Ores.  4;  2  Man.  &  Ryl.  185.     By  sUtutcs 

(m)  Simpkin  v.  Ashhurtt,  1  Cromp.  M.  &  2  &  3  Will.  IV.  c.  42,  and  8  &  9  Vict,  c  11&, 

R08.  261 ;  4  Tyr.  781.  s.  108,  &&,  the  lettin^r  allotments  of  land  to 

(n)  Doe  d.  Bennett  v.  Turner,  7  Mees.  &  industrious  cottagers  is  authorized  in  certaio 

Wels.  226.  cases,  and  a  summary  method  of  obtainin(f 

(0)  Turner  v.  Doe  d.  Bennett,  9  Mees.  &  possession  is  given;   see  post,  Book  HI., 

Wels.  643.  Chap.  VIII. 

(p)  Mann  v.  Lovejoy,  1  Ry.  &  Moo.  355 ;  («)  Doe  d.  Thompson  t.  Clark,  S  Barn.  & 

Bight  V.  Darby,  1  Term  Rep.  159;  Doe  d.  Cres.  717. 

Calvert  V.  Frowd,  ^  Bing.  557 ;  Doe  d,  Clarke  {t)  Doe  d.  Jackson  v.   fFUkituom^  8  Bant 

V.  Smarridge,  14  Law  J.,  N.  S.,  Q.  B.,  327.  &  Cres.  413 ;  5  DowL  &  Ryi^  273. 
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was  empty,  without  the  privity  of  the  landlord,  intending  to  take  a      Book  I. 
lease  of  it  from  him,  and  some  negotiations  afterwards  took  place      *sect!  6. 


between  them  upon  the  subject :  it  was  held  by  Lord  Ellenhorough^ 
that  the  relation  of  landlord  and  tenant  never  subsisted,  but  that  if 
&ere  was  a  tenancy  of  any  sort  it  was  on  sufferance  («).  A  tenant  at 
sufferance,  who  is  turned  out  of  possession  by  his  landlord,  without 
any  demand  of  possession,  cannot  maintain  ejectment,  but  may  main- 
tain trespass  (jt).  A  landlord  may  maintain  ejectment  against  his 
tenant  by  sufferance  without  demand  of  possession  (y).  A  mere  tenant 
by  sufferance  has  no  demisable  estate,  at  least  as  against  any  one  but 
himself  (2r). 

Sect.  6. — Mortgagor  and  Mortgagee, 
With  respect  to  the  nature  of  the  contract  subsisting  between  per-  Nature  of  the 
sons  in  the  situation  of  mortgagor  and  mortgagee,  so  far  as  regards  parties  as^  ^  ^ 
the  relation  of  landlord  and  tenant,  there  appears  to  be  considerable  Landlord  and 
confusion  in  the  decisions  on  the  subject.    A  mortgagor  has  often 
heen  called  a  tenant  at  will  to  the  mortgagee,  both  in  courts  of  law 
and  equity,  but  perhaps  inaccurately  so ;  and  the  expression  has  been 
used  when  it  was  not  very  material  to  ascertain  what  his  power  and 
interest  were,  or  to  settle  with  any  great  precision  in  what  respects 
he  did,  and  in  what  respects  he  did  not,  resemble  a  tenant  at  will  (a). 
For  many  purposes  he  may  be  considered  as  strictly  a  tenant  at  will : 
but  he  is  not  entitled  to  the  growing  crops  after  the  will  is  determined, 
as  the  mortgagee  may  bring  his  ejectment  at  any  moment  that  he 
pleases,  and  recover  the  estate  as  it  is  with  all  the  crops  growing  on  it : 
for  many  purposes  again  he  is  only  treated  as  like  a  tenant  at  will ; 
thus  he  does  not  pay  rent,  but  only  interest,  and  in  this  respect  he  is 
toore  like  a  receiver  than  a  tenant  (£).     Indeed  the  legal  interest  of  a 
person  who  is  in  the  situation  of  a  mortgagor  in  possession  has  been 
considered  different  from  that  of  a  mere  strict  tenant  at  will ;  for  until 
foreclosure,  a  mortgagor  is  considered  by  the  courts  of  equity  as  the 
Kal  owner  of  the  estate,  for,  in  truth,  the  mortgagee,  notwithstanding 
the  form,  has  but  a  chattel,  and  the  mortage  is  only  a  security ;  and 
it  would  be  an  affront  to  common  sense,  therefore,  to  say  that  a  mort- 
gagor has  no  interest  in  the  mortgaged  premises :  the  law  recognizes 
his  interest;    in  the  case  of  a  freehold,  he  has  a  right  to  vote  for 
oiemberB  of  parliament,  and  has  a  right  to  the  possession  till  the 
mortgagee  brings  an  ejectment  (c).    The  notion  of  a  mortgagor  being 

(a)  Doe  d.  Knighi  v.  Qxugley,  2  Campb.      argaendo  Thunder  d.  Weaver  v.  Belcher,  3 
505.  East,  451. 

(x)  Doe  d.  Harriaon  ▼.  Murrell,  8  Car.  &  (a)  Birch  ▼.  Wright,  1  Term  Rep.  382. 


P^.  134.  (h)  Moss  y,  GalUmore,  1  Dougl^279. 

(y)  Doe  d.  Bennett  v.  Turner,  7  Mees.  & 
^euL  226;  and  see  Doe  d.  Heming  v.  Brett, 
IvL  ft  Walm.  3. 

(«)  Shopland   T.    Rydler,   Cro.  Jac.  55 ; 


(y)  I»oe  dL  Bennett  v.  Turner,  7  Mees.  &  (c)  Keech  d.  Wame  v.  Hall,  1  Dougl.  22 ; 

Wek  226;  and  see  I>oe  d.  Heming  v.  Brett,      Rex  v.  Edington,  1  East,  293 ;  Bree  v.  Hoi- 
HvL  ft  Walm.  3.  beeh,  2  DougL  655. 
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Book  I.      in  some  cases  a  tenant  at  will  seems  to  be  recognized  by  the  3  i:  4 
^YIcT,\^'    Will.  IV.  c.  27, 8.  7,  which  provides  that  no  mortgagor  shall  be  deemed 
to  be  a  tenant  at  will  to  his  mortgagee  within  the  meaning  of  that 
clause.     On  the  whole,  it  seems  more  correct  to  say  that  a  mortgagor 
in  possession  is  not  tenant  at  will  to  the  mortgagee,  but  at  most 
tenant  by  sufferance  only ;  and  may  be  treated  either  as  tenant  or 
trespasser,  at  the  election  of  the  mortgagee  (rf) ;  and,  therefore,  where 
the  mortgagor  remains  in  possession,  and  the  money  is  not  repaid 
on  the  day  stipulated,  the  mortgagee,  who  has  a  power  of  entry 
and  sale  on  non-payment,  may  eject  the  mortgagor  without  notice 
to  quit  or  demand  of  possession  (e).    Where  the  mortgagor  agreed 
to  become  tenant  to  the  mortgagee  at  his  will  and  pleasure,  at  and 
after  the  rate  of  25/.  per  annum,  payable  quarterly,  and  occupied 
for  two  years,  paying  the  rent,  it  was  held  to  be  a  tenancy  at  will, 
and  not  from  year  to  year  (/).    The  mere  fact  that  the  mortgagee  has 
received  interest  down  to  a  time  later  than  the  day  of  demise  in  eject- 
ment, is  not  a  recognition  of  the  mortgagor,  as  his  tenant  (g) ;  nor  is 
the  distraining  after  such  day  of  demise  for  interest,  due  before  the 
day,  under  a  power  to  do  so  as  for  rent  reserved  on  a  lease,  there 
being  no  clause  that  the  mortgagor  shall  keep  possession  so  long  as 
he  pays  interest  (A).     Where  a  mortgage  deed  contained  a  covenant  that 
the  mortgagor,  during  his  occupation,  should  pay  a  rent  rather  larger 
than  the  interest,  half-yearly,  and  that  the  mortgagee  should  have  the 
usual  remedies  of  landlords  of  distress  and  sale,  provided  that  this 
reservation  should  not  prejudice  the  mortgagee's  right  to  enter  and 
evict  the  mortgagor,  it  was  held  that,  after  distraining  for  one  half 
year's  rent,  the  mortgagee  might  eject  the  mortgagor,  without  notice 
to  quit,  after  a  subsequent  default  (z).     So  where  a  mortgage  deed 
contained  a  clause  that  for  the  better  securing  the  principal  and  interebt, 
and  in  contemplation  of  part  discharge  thereof,  the  mortgagor  attorned 
tenant  to  the  mortgagee,  at  a  quarterly  rent,  to  be  recoverable  by  dis- 
tress and  sale  or  action,  with  a  power  of  immediate  entry  and  sale  for 
tlie  mortgagee,  upon  default  of  payment  of  the  mortgage  money ;  it 
was  held  there  was  no  need  of  a  notice  to  quit  after  default  (A).    A 
mortgage  deed  executed  by  the  mortgagor  only  contained  a  clause 
whereby,  "  for  the  more  effectual  recovery  of  the  interest,  the  mort- 
gagor did  attorn  and  become  tenant  to  the  mortgagee  of  the  premises 
at  the  yearly  rent  of  40/.,  to  be  paid  half-yearly,  so  long  as  the  prin- 
cipal sum  remained  unsecured :"  the  mor^gor  continued  in  posaes- 

(d)  Doe  d.  Roby  v.  Maisey,  8  Barn.  &  &  Adol.  473 ;  but  see  Doe  cL  Whitakn  v. 
Cres.  767;  S  Man.  &  Ryl.  107;  S,  P.  Thun-  Halet,  7  Bing.  822;  5  Moore  &  Pay.  IZ% 
der  d.  Weaver  v.  Belcher,  3  East,  449.  (h)  Doe  d.  fVilkiruon  v.  Goodier,  10  Queen's 

(e)  Doe  d.  Fisher  v.  Giles,  5  Bing.  421 ;  2  B.  Rep.  957. 

Moore  &  Pay.  749.  (t)  Doe  d.  Garrod  t.  Oiley,  12  Ad.  &  £1 

(/)  Doed.  Bastow  ▼.  Cox,  11  Queen's  B.  481 ;  4  Per.  &  Dav.  275. 

Rep.  122.  (k)  Doe  d.  Snell  ▼.  7Vw»,  4  Qu«eu*ft  ^ 

{g)  Doe  d.  Rogers  v.  Cadwallader,  2  Bam.  Rep.  615 ;  3  Gale  &  Dav.  687. 
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sion,  and  made  seyeral  of  these  half-yearly  payments :  it  was  held,      Book  I. 
that  the  subsequent  occupation,  connected  with  the  covenant,  created      "sect.  6. 


the  relation  of  landlord  and  tenant,  and  that  the  mortgagee  might  dis- 
train for  a  half-yearly  payment  in  arrear  (Z).     So  where  by  a  mort- 
gage deed  it  was  agreed  that  the  mortgagor  should  hold  the  premises 
as  tenant  at  will  to  the  mortgagee,  at  a  specified  rent,  for  which  it 
should  be  lawful  for  the  mortgagee  to  distrain,  it  was  held  that  the 
clause  creating  a  tenancy  was  operative,  as  not  being  inconsistent  with 
the  main  object  of  the  instrument,  and  that  a  tenancy  at  will  was 
thereby  created  (m).     Generally  it  may  be  stated,  that  in  a  court  of 
law  a  mortgagor,  in  the  actual  possession  of  mortgaged  premises,  may 
properly  be  described  as  tenant  to  the  mortgagee  (n) :  but  he  cannot 
be  so  considered,  if  there  be  an  under-tenant  in  possession  under  a 
lease  prior  to  the  mortgage;  for  there  can  be  no  such  thing  as  an 
under-tenant  to  a  tenant  at  will ;  the  demise  itself  would  amount  to  a 
determination  of  the  will.     In  the  case  of  a  mortgagee  in  possession 
holding  over  after  he  is  satisfied,  there  is  no  tenancy  either  in  law  or 
in  equity :  he  is  a  mere  trustee,  and  is  bound  to  account  (o). 

If  a  lease  be  granted  by  a  mortgagor  prior  to  the  mortgage,  the  Leases  by 
mortgagee  has  the  same  right  against  the  lessee  and  those  claiming  foj^'^^Mon- 
nnder  him  that  the  mortgagor  had  and  no  other  than  he  had,  and  his  gage, 
power  of  re-entry  and  remedy  for  breach  of  covenants  must  be  under 
the  lease  as  assignee  of  the  reversion,  so  long  as  the  lease  is  in  exist- 
ence, and  the  tenant  acknowledges  his  title  (p).  But  in  order  to  place 
himself  in  this  position,  the  mortgagee  ought  to  give  the  lessee  notice 
of  the  mortgage,  and  demand  payment  of  the  rent,  and  he  will  be 
entitled  both  to  the  rent  which  has  become  due  since  the  mortgage 
and  is  unpaid  to  the  mortgagor,  and  to  that  which  becomes  due  after 
the  notice  (y).  But  the  lessee  before  receiving  such  notice  is  justified 
in  paying  his  rent  to  the  mortgagor  (r).  In  ejectment  by  a  lessor 
against  the  lessee  for  a  forfeiture,  it  is  a  good  defence  that  the  lessor, 
tiler  the  execution  of  the  lease,  mortgaged  the  premises,  although  it 
be  not  shown  that  any  interest  is  in  arrear,  or  that  the  mortgagee  has 
made  any  claim  or  otherwise  enforced  his  rights  against  the  lessor  or 
lessee  («).  Where  a  lessor,  afl«r  execution  of  an  agreement  for  a 
lease,  has  mortgaged  the  premises,  the  mortgagee  may  maintain  use 
and  occupation  for  the  enjoyment  of  them  subsequently  to  the  mort- 
gage, and  notice  thereof  (Q.    Where  a  mortgage  was  made  after  a 

0  Wett  T.  Pritehe,  8  Exch.  Rep.  216.  Bireh  y.  Wright^  1  Term  Rep.  378 ;  Roger* 

(«)  Pnkom  T.  Soutter,  8  Exch.  Rep.  763.  v.  Humphreys,  4  Ad.  &  El  299  ;  Burr  owe* 

(»)  Partridge  v.  Bere,  5  Barn.  &  Aid.  604 ;  v.  Oradin,  1  Dow.  &  Lo.  213. 

\p99l  k  RyL  272 ;  HUchman  v.  Walton,  4  (q)  Ibid. ;  Pope  v.  Biggs,  9  Bam.  &  Cres. 

Meet  ar  W^ela.  409 ;  Horn.  &  Hurl.  874 ;  245 ;  Ex  parte  Hankey,  1  Mont  &  Mac.  247. 

Ke  also  iW  d.  Bigghthotham  v.  Barton,  11  (r)  Ibid. 

Ad.  ft  El.  807;  8  Per.  &  Dav.  194.  («)  Doe  d.  Marriott  ▼.  Edwards,  5  Barn. 

W  QMorreU  v.  Beckford,  1  Madd.  Ch.  Ca.  &  Adol.  1065 ;  3  Nev.  &  Man.  193. 

^-  (t)  Rawson  v.  Eicke,  7  Ad.  8f  EL  451. 

(p)  Matt  T.   Ganimore,   1    Dougl.   279; 


198  MORTGAGOR  AND  MORTGAGEE. 

Book  I.      letting  from  year  to  year,  and  subsequently  the  mortgagor,  on  making 
"sVc"  6.       some  improvements,  agreed  with  the  tenant  for  an  increased  rent,  it 
was  held  that  the  mortgagee,  after  notice  to  the  tenant  of  the  mort- 
gage, might  recover,  in  an  action  for  use  and  occupation,  arrears  of  i 
the  improved  rent  due  at  the  time  of  the  notice,  as  well  as  subsequent 
accruing  rent  (u).    Where  a  mortgage  was  made  after  a  letting,  and  it  ; 
was  subsequently  arranged  between  the  mortgagor,  the  mortgagee  and          | 
the  tenant,  that  the  latter  should  pay  the  interest  to  the  mortgagee,  | 
and  the  remainder  of  his  rent  to  the  mortgagor,  it  was  held  that  after         j 
this  arrangement  the  tenant  was  not  justified,  after  a  mere  notice  so  to         j 
do,  in  paying  the  whole  rent  to  the  mortgagee  (a:).     In  ejectment  by         j 
landlord  against  tenant  for  a  forfeiture,  it  is  a  good  defence  that  the         j 
landlord,  after  the  execution  of  the  lease,  conveyed  away  his  title  to        \ 
the  premises  by  mortgage,  although  it  be  not  shown  that  any  interest        \ 
on  the  mortgage  is  in  arrear,  or  that  the  mor^gee  has  made  any        j 
claim,  or  otherwise  enforced  his  rights  as  against  either  landlord  or        i 
tenant  (y). 
Leases  by  the        A  lease  made  by  the  mortgagor  after  the  mortgage,  is  subject  to       » 
after  the^Mort-  ^^ery  circumstance  of  the  mortgage  {z) ;  and  as  the  mortgagee  may        j 
gage-               eject  the  mortgagor  without  notice  (a),  so  he  may  treat  the  lessee  and 
all  those  who  may  be  in  possession  as  wrong  doers,  and  may  bring 
ejectment;  but  he  cannot  distrain  or  bring  any  action  for  the  rait 
they  have  contracted  to  pay,  as  there  is  no  relation  of  landlord  and 
tenant  between  them,  there  being  no  contract  to  that  effect,  unless  the 
relation  of  landlord  and  tenant  has  been  created  by  the  consent  of 
both  parties,  or  by  payment  of  rent  to  the  mortgagee  and  acceptance 
of  it  by  him,  or  by  a  notice  given  by  the  mortgagee  to  pay  rent  to 
him,  in  which  the  tenant  acquiesces,  which  circumstances  are  evidence 
of  a  contracted).     It  follows,  from  the  above  principles,  that  it  is  no 
answer  at  law  to  an  action  for  use  and  occupation  by  the  mortgagor, 
that  the  mortgagee  has  given  the  defendant  notice  to  pay  the  rent  to 
him,  and  it  is  questionable  whether  actual  payment  to  the  mortgagor 
would  constitute  a  defence  (c).    The  effect  of  this  and  of  other  cases(rf) 
to  overrule  the  law  as  laid  down  in  Pope  v.  JBiggs,  that  in  the  case  of 
a  lease  made  by  the  mortgagor  after  the  mortgage,  the  mortgagee,  by 
merely  giving  notice  of  the  mortgage  to  the  tenant,  may  thereby  make 
him  his  tenant,  and  entitle  himself  to  receive  the  rents.     Where  a 

(m)  Burrowes  ▼.  Gradin,  1  Dow.  &  Low.  Per.  &  Dav.  256;  1  Wil.  WoL  &  Hod.  7^; 

213.  Brown  v.  Storey ,  1  Scott,  N.  R.  9;  1  Man. 

(x)  Whihnore  v.  Walker,  2  Car.  &  Kir.  &  Gr.  117. 
615.  (c)  WiUon  ▼.  Dtam,  17  Queen's  B.  Rep. 

{y)  Doe  d.  Marriott  v.  Edwardt^  5  Bam.  294;  questioning  the  authority  of  WaddUtm 

&  Adol.  1065 ;  3  Nev.  &  Man.  193.  v.  Bamett,  2  Bing.  N.  C.  538. 

{z)  Keech  v.  Hall,  1  Doug.  21 ;  Brown  v.  (d)  Roger*  ▼.  Humphreys,   4  Ad.  &  EI< 

Storey,  1  M.  &  G.  117.  299;  Partington  ▼.  Woodcock,  6  Ad.  &  El. 

(a)  Doe  d.  Fisher  v.  Giles,  5  Bing.  421 ;  690;  and  see  the  observations  of  Patteson, 

Doe  d.  Hughes  v.  Bucknell,  8  Car.  &  Pay.  J.,  in  Wilton  ▼.  Dumt,  17  Queen's  B.  Rep. 

5QQ,  300. 

(6)  Evans  v.  Elliott,  9  Ad.  &  £1.  342 ;  I 
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tenant,  after  notice  given  to  him  of  the  mortgage,  paid  rent  to  the      Book  I. 

Chapter  V 

mortgagee  under  a  distress,  it  does  not  constitute  a  tenancy  by  relation       sect.  6. 
back,  80  as  to  entitle  the  mortgagee  to  distrain  for  a  previous  half 
year's  rent  due  subsequently  to  the  notice  (e).     Where  a  mortgagee 
gare  notice  of  the  mortgage  to  a  tenant  of  the  mortgagor,  and  required 
him  to  pay  all  rent  due  and  to  become  due  in  respect  of  the  premises, 
it  was  held  to  be  evidence  from  which  a  jury  might  infer  a  contract  of 
tenancy  for  a  year,  as  between  the  mortgagee  and  the  tenant  (/).     If 
the  mortgagor  of  a  house  lets  it  furnished,  and  afterwards  the  tenant 
receives  notice  firom  the  mortgagee  to  pay  the  rent  to  him,  which  he 
does,  the  mortgagor  may  still  recover  against  the  tenant  for  the  use  of 
the  fiimiture,  for  either  the  rent  may  be  apportioned,  or  a  new  agree- 
ment may  be  inferred  to  take  the  house  of  the  mortgagee,  and  to  pay 
the  mortgagor  for  the  use  of  the  fiimiture  (g).    The  result  of  the  cases 
aeems  to  be  that  a  bare  notice  by  the  mortgagee  to  the  mortgagor  to 
pay  rent  will  not  create  a  tenancy ;  but  that  a  notice  acquiesced  in  by 
payment  of  rent,  continuance  in  possession  or  otherwise  is  evidence 
from  which  a  jury  may  infer  a  contract  of  tenancy  (A).     If  a  mortgagor, 
who  continues  in  possession  by  consent  of  the  mortgagee,  makes  a 
lease  for  years,  and  the  lessee  enter,  claiming  nothing  but  his  lease,  he 
is  not  a  disseisor,  but,  on  payment  and  acceptance  of  his  rent,  a  tenant 
at  will ;  and  if  the  mortgagor  again  enter  after  the  expiration  of  the 
lease,  he  shall  be  tenant  at  will  again  to  the  mortgagee ;  and  his  acts, 
being  by  permission  of  the  mortgagee,  shall  not  turn  to  his  prejudice  (i). 
In  the  case  of  mortgages  made  prior  to  the  lease,  the  mortgagee  can- 
not distrain  for  the  rent(i),  although  he  may  evict  the  tenant;  nor 
will  a  payment  by  the  tenant  to  the  mortgagee  under  a  distress  consti- 
tute a  tenancy  by  relation  back  so  as  to  entitle  the  mortgagee  to  dis- 
tram  for  rent  due  previously  (t),    A  mortgagee  out  of  possession  who 
gives  notice  of  the  mortage  to  the  tenant,  who  has  become  tenant 
shice  the  mortgage,  cannot  maintain  trespass  for  mesne  profits  against 
the  tenant  for  the  rents  accrued  due  since  the  date  of  the  mortgage,  by 
mere  entry  upon  the  land  afi«r  the  notice,  the  doctrine  of  relation  not 
applying  to  such  a  case  (m).     And  where  the  mortgagee  gave  notice  of 
the  mortgage  to  the  tenant  in  possession,  who  had  become  tenant  since 

(t)  Ewuu  ▼.  ElUott,  9  Ad.  &  £1.  342 ;  1  chery.  Dalhy,  Cro.  Jac.  660. 

Per.  k  Dav.  256;  1  WUl.  WoL  &  Hod.  744.  (*)  ParHngion  v.  Woodcock,  0  Ad.  &  EI. 

(/)  Brown  v.  Storey,  1  Man.  &  Gr.  117;  690;  1  Har.  &  Wol.  262;  6  Nev.  &  Man. 

»e  aho  Bo«  d-  Hughes  v.  BuckneU,  8  Car.  &  672 ;  Pope  v.  Biggs,  9  Bam.  &  Cres.  245  ; 

Pay.  566.  4  Man.  &  Ryl.  193 ;  Bogers  v.  Humphreys, 

{g)  Satrnon  v.  Matthews,  8  Mees.  &  Wels.  4  Ad.  &  El.  299  ;  5  Nev.  &  Man.  511 ;  1 

«27.  Har.  &  Wol.  625. 

(4)  Brown  v.  Storey,  1  Man.  &  Gr.  117;  (I)  Evans  v.  ElUott,  9  Ad.  &  El.  342 ;  1 

^  d.  Hugies  V.  BnckneU,  8  Car.  &  Pay.  Per.  8f  Dav.  256 ;  1  WiU.  Wol.  &  Hod.  744 ; 

*«6;  Potit^y  V.  Biaekman,  Cra  Jac.  659  ;  Johnson  v.  Jones,  9  Ad,  &  El.  809;  1  Per.  & 

^  d.  mggin^ham  ▼.  Barton,  11  Ad.  &  Dav.  651;   and  see  Alchome  v.  Gomme,  2 

^*  307;  Bogers  v.  Humphreys,  4  Ad.  &  EL  Bing.  54;  9  Moore.  130. 

299.  (m)  Litchfield  v.  Beady,  5  Exch.  Rep.  939. 

(0  Mots  V.  GaiUmore,  1  Dougl.  279 ;  Ar- 
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Book  I.      the  mortgage,  and  made  an  entry  and  subsequently  served  a  notice  of 
^Yc"  6.       ejectment  upon  the  tenant,  who  gave  a  judge's  order,  by  which  it  was 
agreed  that  the  action  should  be  stayed  upon  the  tenant's  undertaking 
to  give  up  possession  of  the  premises  on  a  day  named  therein ;  and  in 
default  thereof  the  mortgagee  was  to  be  at  liberty  to  sign  final  judgment 
and  to  issue  execution  against  the  tenant  for  the  whole  costs  of  the 
action ;  it  was  held,  first,  that  the  mortgagee  was  not  in  a  position  to 
maintain  trespass  for  the  mesne  profits  from  the  date  of  the  mortgage, 
as  he  had  not  such  a  possession  as  is  necessary  to  support  the  action; 
and,  secondly,  that  the  judge's  order  could  not  be  considered  as  equi- 
valent to  a  judgment  by  default  in  ejectment,  or  as  any  evidence  of 
the  mortgagee's  prior  occupation  of  the  premises  (n).     Where  a  mort- 
gagor after  mortgage  demised  part  of  the  land,  and  then  made  a 
second  mortgage,, and  the  tenant  paid  rent  to  the  second  mortgagee, 
who  demised  another  part  of  the  land  to  a  different  tenant,  and  then 
notice  was  given  to  both  tenants  of  the  first  mortgage,  who  accordingly 
paid  their  rents  to  the  first  mortgagee ;  it  was  held,  in  ejectment  by  the 
second  mortgagee,  that  the  tenants  might  both  show  the  prior  mort- 
gage and  the  notice  (o).     A  lease  made  by  a  mortgagor  after  the  mort- 
gage may  bind  him  by  estoppel  as  well  as  all  those  who  afterwards  claim 
under  him  {p),    A  party  becoming  tenant  to  the  mortgagor  ailer  the 
mortgage  will  be  protected  in  paying  rent  to  him  until  he  receives  no- 
tice from  the  mortgagee  to  pay  the  rent  to  him(^).     It  has  been  said, 
that  a  jury  might  perhaps  be  warranted  in  inferring  a  recognition  of 
the  right  of  a  tenant  afler  the  mortgage  to  hold  the  premises  from  the 
mere  circumstance  of  the  mortgagee's  knowingly  permitting  the  mort^ 
gagor  to  continue  the  apparent  owner  of  the  premises  as  before  the 
mortgage,  and  to  lease  them  out  exactly  as  if  his  property  in  them 
continued  (r).     Where  the  attorney  of  a  mortgagee,  who  was  also 
attorney  of  the  mortgagor,  applied  to  the  tenant  in  possession  under 
the  mortgagor  for  payment  of  his  rent,  in  order  to  satisfy  the  interest 
on  the  mortgage,  with  a  threat  of  distress  in  case  of  non-payment,  it 
was  held,  that  the  mortgagee  could  not  maintain  an  ejectment  against 
the  tenant  as  a  trespasser,  laying  the  demise  at  a  period  anterior  to  the 
application  {s) ;  though  the  mere  receipt  by  the  mortgagee  firom  the 
mortgagor  of  interest  due  on  the  mortgage  will  not  preclude  the  mort- 
gagee from  ejecting  the  mortgagor's  tenant,  declaring  on  a  demise  prior 
to  the  receipt  {t).  After  notice  of  the  mortgage  and  demand  of  rent,  the 
tenant  is  justified  in  paying  to  the  mortgagee  as  well  such  rent  as  may 
have  fallen  due  since  the  mortgage,  and  have  remained  unpaid  to  the 

(n)  Litcf{field  ▼.  Ready,  5  Bxch.  Rep.  939.  (q)  Pope  v.  Biggt^  9  Barn,  fir  Cres.  24& 

(o)  Doe  d.  Higginhotham  v.  Barton^  1 1  Ad.  (r)  Per  Lord  Denman,  C.  J.,  in  JSmbu  v. 

&  El.  307 :  3  Per.  &  Dav.  194.  EUiott,  9  Ad.  &  EL  342. 

(p)  Onulaughland  ▼.  Hood,  1  Roll.  Abr.  {»)  Doe  d.  Wiitaker  ▼.  Hales,  7  Bing.  332. 

874,  pi.  10 ;  876,  pi.  5 ;  Webb  v.  Austin,  1  {t)  Doe  d.  R4tg9rt  v.  Cadwaiiader,  2  Barn. 

Man.  &  Gr.  701.  &  Adol.  473. 
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mortgagor,  as  that  which  may  thereafter  become  due(u).    A  tenant      Book  I. 
holding  under  the  lessee  of  the  mortgagor  may  show  that  the  lease  was       sbct.  & 
made  to  the  lessee  after  the  mortgage,  and  that  he,  the  tenant,  was  com- 
pelled  to  pay  the  rent  to  the  mortgagee,  and  such  payment  will  ope- 
rate as  a  dischai^e  of  the  rent  to  the  mortgagor  (x) ;  and  an  assent  to 
such  payment  will  be  presumed  from  long  acquiescence  and  neglect  to 
call  for  rent  (y).    The  mere  fact  of  the  mortgagee  occasionally  going 
to  see  improTements  made  to  the  property  by  the  lessee  of  the  mort- 
gagor, does  not  raise  an  implied  tenancy  between  the  mortgagee  and 
the  lessee,  and  is  not  a  recognition  of  his  holding  (2:).    An  attornment 
made  by  the  tenant  of  a  mortgagor  to  the  mortgagee  in  October,  as 
holding  of  him  from  the  Michaelmas  two  years  previous,  is  sufficient 
to  support  an  avowry  for  a  distress  for  the  two  years*  rent  (a).    A., 
seised  in  fee,  mortgaged  in  fee  to  B.,  and  afterwards  leased  to  the 
defendant  for  thirty-one  years.    The  plaintiff  bought  the  legal  estate 
from  B,,  the  mortgagee,  and  also  the  equitable  estate  from  a  party 
who  derived  it  fix)m  A.,  the  mortgagor,  which  party  also  joined  in  the 
conveyance  of  the  legal  estate :  it  was  held,  that  the  plaintifi^  although 
he  had  received  rent  from  the  defendant,  was  not  bound  by  the  mort- 
gagor's lease  to  him,  but  might  recover  in  ejectment  after  expiration 
of  a  notice  to  quit,  or  sue  him  for  use  and  occupation  after  the  pay- 
ment and  receipt  of  rent.     In  this  case,  the  plaintiff  was  not  bound  by 
the  mortgagor's  lease  to  the  defendant,  as  the  mortgagor  had  not  the 
legal  estate  when  he  granted  it.    The  plaintiff  took  the  legal  interest 
from  the  mortgagee^  who  was  not  estopped  by  the  lease,  and  his  also 
taking  the   equity   of  redemption  through   the  mortgagor  did  not 
amount  to  an  estoppel  (6).     Where  a  person  who  had  bought  pre- 
mises which  bad  not  been  conveyed  to  him,  let  his  son  into  possession 
as  tenant  at  will,  paying  no  rent,  aft;erwards  had  the  property  conveyed 
to  him,  and  then  mortgaged  it;  it  was  held,  that  if  the  mortgage  had 
wy  operation  on  the  tenancy  at  will,  there  was  no  new  tenancy  be- 
tween the  son  and  the  mortgagee,  so  as  to  prevent  the  operation  of 
the  statute  of  limitations  (c).     Where  a  mortgagor  gave  an  authority 
to  the  mortgagee  to  receive  the  rent  of  a  tenant,  under  a  demise  sub- 
sequent to  the  mortgage,  and  the  mortgagee  received  the  rent  for 
some  time ;  after  which  the  authority  was  countermanded,  and  the 
tenant  refused  to  pay  to  either,  and  the  mortgagor  distrained,  it  was 
held  that  the  relation  of  landlord  and  tenant  was  not  created  between 
the  tenant  and  the  mortgagee  (rf).     No  notice  is  necessary  to  be  given 
hythe  mortgagee  that  he  means  to  proceed  against  tenants,  where 

(«)  Pope  V.  Biggs,  9  Barn.  &  Cres.  245.  15  Law  J.,  N.  S.,  Q.  B.,  79. 

(')  ^ohuon  V.  Jones,  9  Ad.  &  EL  809;  1  (b)  Doe  d.  Lard  Downs  v.   ITtampson,  9 

rtx-h  Dav.  651 ;  and  see  Akkome  ▼.  Gomme,  Queen's  B.  Rep.  1037. 

2  Bing.  54;  9  Moore,  IM.  (c)  Doe  d.  Goody  v.  Carter,  9  Queen's  B. 

(9)  Dffer  T.  RowUy,  2  Bing.  94.  Rep.  863. 

(<)  Ooe  d.  Parry  v.  Hughes,  11  Jur.  69S.  (d)  Wheekr  v.  Branseomhe,  5  Queen's  B. 

(«)  Gladmaas  t.  Pbtmer,  10  Jurist,  109;  Rep.  373 ;  1  Gale  &  Mer.  406. 
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Book  I.      they  hare  come  in  subsequently  to  the  mortgage;  because,  in  such 
Sect?  6.  '    ^^^^9  their  title  is  wrongful  as  against  the  mortgagee ;  but  there  may 
be  cases  where,  in  consequence  of  the  conduct  of  the  mortgagee,  no- 
tice may  become  necessary  (e).     If  a  mortgagor  sues  for  reot  after 
notice  giyen  to  the  tenant  of  the  mortgage,  the  tenant  may  obtain 
relief  under  the  Interpleader  Act,  1  &  2  Will.  IV.  c.  58,  s.  1  (/). 
Leases  granted      The  mortgagee  cannot  before  foreclosure  of  the  equity  of  redemp- 
by  Mortgagee.   ^^^  make  a  lease  for  years  of  property  in  mortgage  which  will  bind 
the  mortgagor,  unless  to  avoid  an  apparent  loss  and  merely  of  neces- 
sity iff).     Indeed  if  it  were  otherwise,  it  would  be  in  the  power  of  4e 
mortgagee  effectually  to  bar  the  mortgagor  of  his  benefit  of  redemp- 
tion by  granting  at  pleasure  beneficial  leases  on  fines :  besides,  if  sach 
leases  were  held  good,  it  would  be  difficult  for  the  mortgagor  to  re- 
cover any  rent,  though  the  principal  and  interest  should  be  paid; 
because,  not  claiming  under  the  estate  of  the  mortgagee,  he  coold 
have  no  benefit  of  the  lease  made  by  him,  being  neither  party  to  the 
deed,  nor  privy  to  the  estate  (A).     If  a  mortgagee  accepts  a  person  as 
his  tenant,  to  whom  the  mortgagor  has  granted  a  lease  for  years  since 
the  mortgage,  that  makes  him  only  tenant  from  year  to  year  to  the 
mortgagee  (t). 
Leases  by  Where  lands  in  mortgage  are  to  be  leased,  the  mor^agor  and  mort- 

Mortea|ee.*°  g^g^e  ought  to  concur  in  granting  the  lease  (A).  A  mortgagor  and 
mortgagee  for  a  term  joined  in  a  deed,  by  which  the  former  leased  and 
the  latter  confirmed  the  premises  to  a  third  party  for  the  remainder  of 
the  term,  at  a  rent  reserved  to  the  mortgagor,  his  executors,  &c.  The 
deed  declared  that  nothing  therein  should  abridge,  defeat,  alter,  &&, 
the  interest  of  the  moilgagee  in  the  premises,  which  was  to  remain  a 
secunty  for  his  principal  and  interest :  the  mortgagee  was  held  entitled 
to  the  rent(Z).  A  mortgagor  agreed  to  sell  premises  held  by  a  tenant 
under  a  lease  granted  by  him  after  the  mortgage,  without  the  concur- 
rence of  the  mor^gee,  who,  however,  was  willing  to  concur  iu  the 
sale,  it  was  held  that  the  mortgagor  was  able  to  make  a  good  title  (n). 
Where  a  lease  is  made  by  the  mortgagor  and  mortgagee,  the  co- 
venants on  the  part  of  the  lessee  ought  to  be  made  with  the  mort- 
gagee, with  a  view  to  their  running  with  the  land(n).  A  joint  action 
of  covenant  is  not  maintainable  against  a  mortgagor  and  a  mortgagee 
on  an  implied  covenant,  if  the  latter  has  demised,  and  the  former,  who 
had  merely  an  equitable  interest,  has  confirmed  the  lease  (o). 

(e)  Rogers  v.  Humphreys^  4  Ad.  &   EL  Pa.  566. 

299 ;  5  Nev.  &  Man.  511 ;  1  Har.  &  Wol.  (k)  See  Doe  d.  Barney  ▼.  jidams,  2  Or.  & 

625.  J.  232. 

(/)  Murdoch  V.  Taylor,  6  Bing.  N.  C.  (/)  Edwardtv,  Jonet,  1  CoL  247. 

298 ;  8  Scott,  604.  (m)  Webb  v.  Justin,  7  Man.  &  Gr.  701. 


{g)  Hungerfordv.aay,  9  ModAi  Powell  (n)  Webb  y,  Russell,  3  Term  Rep.  393; 

on  Mort.  188.  Stokes  v.  Russell,  3  Term  Rep.  679 ;  Russell 

(h)  Powell  on  Mort.  188 ;  Keeck  d.  Wame  v.  Stokes  {in  error),  1  H.  Black.  562. 

V.  Hall,  1  Doug.  22.  (o)  SmHh  v.  Pocklington,  1  Cro.  &  Jer. 

(i)  Doe  d.  HugJtes  v.  Bucknell,  8  Car.  &  445. 


MORTGAGOR  AND  MORTGAGBB.  203 

If  a  mortgagee  covenant  that  the  mortgagor  shall  take  the  profits  Book  I. 
till  default  in  payment,  or  that  the  mortgagor  and  his  heirs  shall  take  s^ct.  6. 
the  profits;  in  the  one  case  the  mortgagor,  and  in  the  other  his  heir  ~~  T  ~ 
after  his  death,  shall  be  tenant  at  will  {p) ;  but  in  case  of  the  death  of  tenant  to  per- 
the  mortgagor,  the  tenancy  at  will  seems  to  be  determined,  till  there  °"*  ^\^^ 
is  a  receipt  of  interest  from  the  heir,  which  seems  to  make  him  also  Rents,  && 
then  tenant  at  will  to  the  mortgagee  (9).  If  the  mortgagee  coyenant 
that  he  will  not  take  the  profits  till  default  in  payment,  and  the  mort- 
gagor enters  immediately,  he  shall  not  be  tenant  at  will,  but  only  at 
sufferance ;  for  it  was  not  agreed  that  he  should  take,  but  that  the 
fflor^;agee  should  not  take  (r).  A  mortgage  indenture  after  a  power  of 
sale  on  non-payment  of  the  mortgage  money  contained  a  covenant  by 
the  mortgagee  that  there  should  be  no  sale  nor  notice  of  a  sale,  nor 
means  taken  for  obtaining  possession  until  a  year  after  notice  thereof 
to  the  mortgagee :  the  mortgagee  also  covenanted  for  quiet  enjoy- 
ment by  the  mortgagor  or  his  tenant  at  will,  on  payment  of  a  yearly 
rent,  but  no  livery  of  seisin  was  made  to  the  mortgagor ;  it  was  held, 
that  under  this  deed  the  mortgagor  was  tenant  at  will  only  to  the 
mortgagee,  and  that  no  tenancy  from  year  to  year  was  thereby  cre- 
ated («).  So  if  a  mortgage  be  made  by  bargain  and  sale,  with  a  pro- 
viso that  the  mortgagee,  his  heirs  and  assigns,  ^'  shall  not  intermeddle 
with  the  actual  possession  of  the  premises,  or  perception  of  the  rents," 
until  default  of  payment :  the  mortgagor  is  a  tenant  on  sufferance,  and 
oot  a  tenant  at  will,  as  he  would  have  been  on  a  covenant  that  he 
should  take  the  profits  till  default  of  payment  (0^  An  estate  was 
mortgaged  in  fee,  with  the  usual  proviso  for  redemption,  on  payment 
in  June,  1834,  and  it  was  also  provided  that  the  mortgagee  should 
not  call  in  the  principal  money  until  December,  1840,  if  the  interest 
were  regularly  paid;  and  there  was  a  covenant  that  the  mortgagor 
should  hold,  occupy  and  enjoy  the  estate  until  default  in  payment  of 
the  principal  or  interest  as  aforesaid :  it  was  held  that  this  operated  as 
a  lease  to  the  mortgagor  until  December,  1840  (k).  If  the  mortgagee 
covenant  that  the  mortgagor  shall  retain  the  possession  until  default 
inade,  and  then  assign  without  the  mortgagor  joining  in  the  assign- 
ment, it  puts  an  end  to  the  similarity  of  his  estate  to  an  estate  at  will, 
and  makes  the  mortgagor  in  the  nature  of  a  tenant  on  sufferance  (:r). 

(p)  Com.  Dig.  Bsfales,  (HI);  Archer  v.  3  Hodges,  56 ;  4  Scott,  801 ;  see  also  Dot  d. 

^fnf,  Cro.  Jac.  660.  Lyster  v.  Goldwin,  2  Queen's  B.  Rep.  148; 

(f)  Bac  Abr.  tit  Mortgage,  (A).  1  Gale  8c  Dav.  463  ;  and  Doe  d.  Roylance  v. 

(r)  Com.  Dig.  tit.  Estates,  (H  2).  Lightfoot,  8  Mees.   &   Wels.  553 ;   Doe  d. 

(«)  Doe  d.  Dixie  ▼.  Davies,  7  Exch.  Rep.  Partley  v.  Day,  2  Queen's  B.  Rep.  147. 

^*  (x)  A  mortgagee  in  possession  is  not  ob- 

(0  Powsletf  ▼.  BlackmaUf  Cro.  Jac.  659.  ligcd  to  lay  out  money  any  further  than  to 

p>e  Court  of  Chancery  will  not  suffer,  in  a  keep  the  estate  in  necessary  repair ;  but  if 

«e»I  of  mortgage,  any  agreement  in  it  to  he  has  expended  any  sum  in  supporting  the 

pwtail,  that  the  estate  should  become  an  right  of  the  mortgagor  to  the  estate,  where 

■Molute  purchase  in  the  mortgagee  upon  his  title  has  been  impeached,  the  mortgagee 

any  event  whatsoever.  may  certainly  add  that  to  the  principal  of 

(«)  mtkimtom  v.  HaU,  3  Bing.  N.  C.  508 ;  his  debt ;  and  it  shall  can7  interest    If  the 
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Book  I.      A  tenant  for  years  of  a  house  demised  it  by  way  of  mortgage  to  hold 
Ve"t!^6.      fro^  thenceforth,  subject  to  the  proviso  after  named;  and  he  also 
sold  and  transfen'ed  the  fixtures  and  some  chattels  to  the  mortgagee, 
also  subject  to  the  proviso  after  named ;  the  deed  contained  a  proviso 
for  reconveyance  on  payment  of  the  money  on  a  certain  day,  and  also 
a  proviso  that,  on  non-payment,  the  mortgagee  might  enter  upon  and 
receive  the  rents,  and  sell  the  premises,  and  also  the  fixtures  and 
chattels ;  it  was  held,  that  the  mortgagee's  right  to  take  possession  did 
not  attach  until  the  day  on  which  the  money  was  to  be  paid,  and  that 
therefore  he  could  not  maintain  an  action  of  trespass  previously  (y). 
But  where  a  person  demised  premises,  to  hold  from  thenceforth  for  a 
term,  provided  that  if  the  lessee  paid  a  certain  sum  and  interest  a  year 
after,  then  that  the  demise  should  be  void,  provided  also  that  upon 
default  the  lessee  might  sell ;  and  there  was  a  covenant  by  the  lessor 
for  payment  of  principal  and  interest,  and  that  at  any  time  after  default 
it  should  be  lawful  for  the  lessee  to  enter,  and  from  thenceforth  to  hold 
the  premises  and  take  the  rents ;  it  was  held  that  the  lessee  might 
take  possession  immediately  and  before  default  (z). 

Sect.  7. — Master  and  Servant. 
Legal  Effect  of  A  servant  put  into  the  occupation  of  a  cottage,  with  less  wages  on 
agaServMt?'*  that  account,  does  not  occupy  it  as  a  tenant;  but  the  master  may 
properly  declare  on  it  as  his  own  occupation,  in  an  action  on  the  case 
for  a  disturbance  of  a  right  of  way  over  the  defendant's  close  to  such 
cottage;  and  it  matters  not  that  the  cottage  was  divided  into  two 
parts,  one  of  which  only  was  in  the  occupation  of  such  servant,  the 
other  being  occupied  by  a  tenant  paying  rent  (a).  Where  a  defendant, 
on  being  served  with  a  declaration  in  ejectment,  assented  to  the  cha- 
racter of  tenant  in  possession,  and  afterwards  appeared  and  pleaded: 
it  was  held,  that  it  was  quite  sufficient  evidence  for  a  jury  to  find  that 
he  was  the  tenant  in  possession,  although  it  also  appeared  that  he 
was  in  the  situation  only  of  a  servant,  and  managed  the  business  for 
the  real  owner  of  the  premises  (i).  One  6f  two  partners,  joint  tenants 
of  a  house  where  their  joint  business  is  carried  on,  has  a  right  to 
authorize  a  joint  weekly  servant  to  remain  in  the  house,  though  the 
other  partner  has  regularly  given  him  a  week's  notice  to  leave  the 

estate  lie  at  such  a  distance  that  he  must  Rep.  133 ;  1  Gale  &  Dav.  493 ;  but  see  JDor 

employ  a  bailiff  to  collect  the  rents,  what  he  d.  Parsley  ▼.  Day^  2  Queen's  B.  Rep.  H7. 

pays  to  the  bailiff  shall  be  allowed;  but  not  (s)  Rogers  v.  Grazebrook,  8  Queen's  B. 

where  he  does  or  may  receive  the  rents  Rep.  89d. 

himself.     Accepting  a  mortgage  does  not,  (a)  Bertie  y.  Beaumont,  16 'Ettst,  39;  S.P. 

it  seems,  estop  the  mortgagee  from  saying  Rex  v.  Stock,  2  Taunt  339 :  and  see  Mayev 

that  the  mortgagor  had  no  estate  in  the  y.  ^//^,  23  Law  J.,  Q.  B.,  372 ;  iS*.  C  affirmed 

premises  mortgaged ;   but  a  mortgagor  is  on  error,  24  ibid.  54 ;  R.v,  Shipdam,  3  D.  & 

never  permitted  to  dispute  the  title  of  his  R.  384;  12.  v.  Bardwell,  2  B.  &  C.  161 ;  A.  v. 

mortgagee,  because  no  man  is  permitted  to  Kelstem,  5  M.  &  Sel.  136 ;  A.  v.  Ches^nt,  1 

dispute  his  own  solemn  deed.     Powell  on  B.  &  Aid.  473 ;  R,  ▼.  Snape,  6  A.  &  E.  278. 

Mort.  185,  189,  n.  212,  6th  ed.  (6)  Doe  d.  James  v.  Stauntonj  2  Bam.  & 

(y)  Wkeeier  v.  Mont^ore,  2  Queen's  B.  Aid.  371 ;  1  Chit.  119. 
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senrice  (c).  Where  a  party  was  employed  by  the  Highgate  Archway 
Company  to  collect  toll  for  them,  and  lived  in  the  toll-house,  one 
shilling  per  week  being  deducted  from  his  wages  by  way  of  rent;  and 
the  Company  having  ceased  to  collect  toll  at  the  particular  spot,  he 
was  dismissed  from  their  employ,  and  received  a  notice  to  leave  the 
house,  which  he  promised  to  do,  it  was  held  that  these  circumstances 
did  not  constitute  the  party  a  tenant  of  the  Company  (d).  Officers 
or  servants  of  government,  who  are  permitted  to  occupy  houses  be- 
longing to  government  as  part  remuneration  for  their  services,  may  be 
considered  as  occupying  as  tenants  within  the  Reform  Act,  2  Will.  IV. 
c.  45,  s.  27,  but  not  if  they  are  required  to  occupy  them  with  a  view 
to  the  more  efficient  performance  of  their  duties  (e). 


Book  I. 
Chapter  V.  a^ 

Sbct.7.    ^"^ 

Il 


Sect.  8.—  Vendor  and  Vendee. 
An  occupation  under  an  agreement  for  the  sale  of  premises,  if  a  Legral  Effect  < 
title  can  be  made,  may  create  a  tenancy  (/):  thus,  where  A.  entered  *„  tbrcKni^' 
into  an  agreement  wiUi  B.  to  sell  land  then  in  the  possession  of  the  ter  of  Vende 
latter  on  certain  terms;  and  to  execute  a  conveyance  in  case  A. 
should  be  found  owner  thereof^  and  could  make  a  good  title  thereto ; 
and  agreed,  that  in  the  meantime  B.  should  remain  in  possession;  and 
A,  afterwards  brought  an  action  of  ejectment  against  B.  to  try  the 
title,  without  having  demanded  possession,  or  otherwise  determined 
^.'s  tenancy ;  it  was  held,  that  the  action  was  not  maintainable :  for 
one  who  was  put  in  possession  under  an  agreement  for  the  purchase 
of  land  could  not  be  ousted  by  ejectment  before  his  lawful  possession 
was  determined  by  demand  or  otherwise ;  and  even  considering  such 
lawful  possession  as  a  tenancy  at  will,  the  defendant's  confession  (by 
entering  into  the  common  rule  under  the  old  practice)  of  a  lease  by  the 
lessor  to  the  nominal  plaintiff  was  not  a  constructive  determination  of 
the  will  whereon  to  maintain  ejectment  {g).  Where  A.,  having  agreed 
to  buy  lands  of  B.^  had  paid  part  of  the  purchase-money,  and  was  let 
into  possession,  it  was  held  that  this  was  a  mere  tenancy  at  will,  which 
might  be  deteimined  by  a  demand  of  possession :  and  consequently 
an  ejectment  might  be  maintained  (A).  An  occupation  under  an  agree- 
ment for  assigning  a  lease,  where  it  was  agreed  that  the  assignee 
should  pay  the  lessee  until  the  completion  of  the  assignment,  at  the 
rate  of  lOOZ.  per  year,  was  held  to  constitute  the  relation  of  landlord 
and  tenant  between  the  lessee  and  assignee  (i):   but  where,  in  an 

Cromp.  & 


(e)  DmtaldMon  ▼.  Wmam»,   1 
Meet.  345. 

(iQ  Htmt  T.  CoUtm^  3  Moore  &  Scott,  790 ; 
md  lee  Mayew  ▼.  Suttk^  23  Law  J.,  Q.  B., 
372. 

(e)  Hughes  %t  Chatham  (Overteers),  6  Man. 
&  Gran.  54 ;  Dobton  &  Jones,  id.  112. 

(/)  Dm  d.  Newby  v.  Jackson,  1  Barn.  & 
Crea.448;  2  Dowl.  &  Ryl  514:  and  see 
KirtlandY,  Pountett,  2  Taunt  145;  Heanie 
f.  TmSns,  Peake,  192;  Hope  ▼.  Booths  I 


Bam.  &  AdoL  498 ;  Doe  d.  Milburu  v.  Edgar, 
2  Bing.  N.  C.  498;  2  Scott,  732;  1  Hodges, 
487;  Winterbottom  ▼.  Ingham,  7  Queen's  B. 
Rep.  611. 

(g)  Right  d.  Lewis  v.  Beard,  18  East,  210. 

(A)  Doe  d.  Hiatt  v.  Milter,  5  Car.  &  Pay. 
595 ;  Ball  ▼.  CulUmore,  2  Crorop.  M.  &  Roi. 
120;  1  Gale,  96;  5  Tyr.  758. 

(<)  Satmder*  v.  Musgrave,  6  Bam.  &  Cres. 
524;  9  Dowl.  &  Ryl.  529;  2  Car.  &  Pay. 
294. 
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Book  I.      agreement  for  the  sale  of  leasehold  premises,  to  be  paid  for  by  instal- 
'**     Sect?s.  '    ^^i^^y  i^  ^^  stipulated,  that  in  default  of  payment  of  the  instalments 
at  specified  times,  the  former  instalments  should  be  forfeited,  and  the 
vendor  should  not  be  compellable  to  conrey;  upon  which  the  pur- 
chaser was  let  into  possession,  and  made  default,  he  was  held  to  be 
from  thenceforth  a  mere  tenant  upon  sufferance  (i).    So  where  a  per- 
son was  let  into  possession  under  an  agreement  of  purchase,  he  paying 
interest  on  the  purchase-money  until  completion  of  the  purchase,  which 
was  to  be  in  three  months,  and  the  purchase  not  being  then  completed, 
he  continued  in  possession,  it  was  held  that  there  was  only  a  tenancy 
at  will,  which  might  be  determined  without  a  notice  to  quit  (I). 
Where  A.  agreed  by  parol  to  sell  an  estate  to  B.  on  certain  terms,  pro- 
vided S.  would  continue  C  his  tenant,  not  for  one  year  only,  but  ibm 
year  to  year  (C  having  just  before  been  let  into  possession  under  a 
contract  for  the  purchase  of  the  estate,  which  he  had  failed  to  pay  for 
in  time,  and  had  therefore  forfeited  his  deposit) ;  and  A.  thereupon 
agreed  to  take  C/s  forfeited  deposit  as  part  of  the  purchase-money; 
and  A.  and  J5.  afterwards  reduced  their  agreement  respecting  the 
purchase  into  writing,  in  which  no  notice  was  taken  of  the  stipulation 
concerning  C's  tenancy :  it  was  held,  that  this  stipulation  being  col- 
lateral to  the  written  agreement  was  binding  upon  B. ;  and  that  the 
agreement  operated  as  a  tenancy  for  two  years  certain  at  least,  though 
no  rent  was  then  mentioned,  but  was  to  be  settled  afterwards ;  and 
that  the  tenancy  could  not  be  put  an  end  to  at  the  end  of  the  first 
year  by  six  months'  previous  notice  to  quit(7w).     Where  there  was  an 
agreement  between  P.  and  W.  for  the  sale  of  lands  to  the  latter,  to 
be  occupied  on  the  25th  of  March ;  and  before  that  day  W.  agreed  to 
let  to  the  defendant  from  that  day,  and  he  was  let  into  possession 
before  the  day,  by  the  consent  of  P.,  who  had  notice  that  W.  had  so 
agreed  to  let  the  land,  on  the  29th  of  May;  the  conveyance  was  ex- 
ecuted as  of  the  25th  of  March,  subject  to  a  term  redeemable  on  pay- 
ment by  W.  of  the  purchase-money  with  interest,  with  a  power  to  P. 
to  enter  for  default  of  payment  by  W. :  it  was  held  that  P.  might 
bring  ejectment  for  default  of  payment  without  giving  the  defendant 
any  notice  to  quit,  on  the  ground  that  the  relation  of  landlord  and 
tenant  did  not  subsist  between  P.  and  the  defendant  (n). 
Occupation  by       A  Continuance  of  occupation  by  a  vendor  without  any  agreement 
will  not  raise  an  implied  tenancy :  therefore  where  a  defendant  and 
another  person  conveyed  an  undivided  moiety  to  the  plaintiff  of  several 
houses,  in  one  of  which  the  defendant  had  resided  a  long  time,  and 
continued  so  to  do,  it  was  held,  use  and  occupation  could  not  be  main- 
tained against  him  (o). 

(k)  Doe  d.  Moore  v.  Lawder,  1  Stark.  SOS ;  (m)  Derm  d.  Jacklin  y.  Cartwright,  4  East, 

see  also  Doe  d.  Rogert  v.  PuUen,  2  Bing.  29 ;   see  also  Doe  d.  Ckadbom  t.  Grtenj  9 

N.  C.  749 ;  3  Scott,  271 ;  2  Hodges,  89.  Ad.  &  El.  658 ;  1  Per.  &  Dav.  454;  2  Will 

(0  Doe  d.  Tomes  v.  ChamherUdne,  5  Mees.  Wol.  &  Hod.  122. 

&  Wels.  14 ;  and  see  Doe  d.  Bord  v.  Burton,  (n)  Doe  d.  Parker  v.  BoHlUm,  6  M.  &  S.  148. 

16  Q.  B.  807.  (o)  Tew  v.  Jones,  13  Mees.  &  Wels.  11 
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Sect.  1. — Assignments  generaUy. 


Book  I. 

Chapter  Vl 

Sect.  1. 


An  assigDment  is  the  transrerring  and  setting  over  to  another  some  Nature  and 
right,  title  or  interest  in  things,  in  which  a  third  person,  not  a  party  J^^AffiFgnment. 
to  the  assignment,  has  a  concern  and  interest.  The  party  assigning 
is  called  the  assignor,  and  he  to  whom  the  assignment  is  made  the 
assignee  (a).  Every  one  who  has  an  estate  or  interest  in  lands  and 
tenements  (excepting  perhaps  a  tenant  at  will  or  on  sufferance),  or 
who  has  a  present  and  certain  estate  or  interest  in  things  which  lie  in 
gnmt, — as  in  a  rent,  common  or  advowson, — may  dispose  of  his 
estate  therein  by  assignment  The  word  "  assigns"  extends  not  only 
to  the  immediate  assignee,  but  also  to  assignees  ad  infinitum : — it  in- 
cludes, on  the  one  hand,  the  heirs  and  personal  representatives  of  as- 
signees; and  on  the  other  hand,  the  assignees  of  the  heirs  or  personal 
representatives  of  the  original  party  (6). 

A  term  of  years  may  be  assigned,  even  though  the  interest  be  What  Descrip- 
fiitore,  as  where  it  is  to  commence  in  futuro ;  for  the  interest  is  vested  Sarty  mwr^ 
io  praesenti,  though  it  does  not  take  effect  till  a  future  time.    Although  assigned, 
ordinarily  a  lessee  cannot  assign  his  term  if  an  actual  ouster  has  taken 
place,  until  he  has  re-entered ;  yet  a  lessee  for  years  of  the  crown 
naay  do  so  (c).     So  a  contingent  interest,  which  a  husband  has  in  right 
of  his  wife,  or  the  possibility  of  a  term,  though  not  strictly  good  by 
way  of  assignment  at  law,  yet  may  be  assigned  in  equity,  where  there 
is  a  valuable  consideration  (rf).    Generally  a  chose  in  action  cannot 
be  assigned,  yet  the  king,  by  virtue  of  his  prerogative,  may  assign  a 


^ 


(«)  Bac  Abr.  tit  Assignment, 
»  Com.  Dig.  tit  Assignment,  (A  B). 
e)  Wi^gaU   ▼.   Mark,  Cra  Elia.   276; 


f: 


BruUm  v.  Rainrforth,  Cro.  Eliz.  15. 
(d)  Theobald  v.  Duffy,  9  Mod.  102. 
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chose  in  action^  and  the  assignee  may  sue  either  in  his  own  name  or 
in  that  of  the  king  (e) :  but  if  the  king  grant  a  chose  in  action  to 
another^  his  grantee  cannot  again  assign  it  over.     Covenants  running 
with  the  land  form  an  exception  to  the  rule  that  a  chose  in  action  can- 
not be  assigned ;  also  bail  bonds^  replevin  bonds  and  other  bonds  by 
statute,  in  any  of  which  cases  the  assignee  may  sue  in  his  own  name. 
If  a  lessee  enter  into  a  covenant,  which  runs  with  the  land,  for  him- 
self and  his  assigns,  and  then  grant  over  the  term,  and  the  assignee  is 
guilty  of  a  breach,  an  action  of  covenant  lies  either  against  the  assignee 
.  at  common  law,  because  the  covenant  runs  with  the  land,  or  it  lies 
against  the  lessee  at  the  election  of  the  lessor,  who  may  charge  both; 
but  execution  shall  be  taken  against  one  of  them  only;  but  if  he  take 
both  in  execution,  he  that  is  last  taken  shall  have  an  audita  querela. 
A  power,  where  it  is  coupled  with  an  interest,  may  be  assigned,  although 
a  bare  power  is  not  assignable ;  therefore  if  a  lease  be  made  with  an 
exception  of  the  trees,  and  a  power  be  reserved  to  the  lessor  to  enter 
and  cut  them  down,  he  may  assign  his  power  to  another  person;  bat 
if  it  be  not  properly  pursued,  the  lessee  may  maintain  trespass  both 
against  the  lessor  and  his  assignee  (/).    A  licence  to  search  for  and 
raise  metals,  and  also  to  carry  them  away  and  convert  tbem  to  the 
use  of  the  licencee,  passes  an  interest  which  is  capable  of  being 
assigned  {g).    It  appears  to  be  the  better  opinion,  that  a  contract  for 
a  lease  is  not  assignable  in  the  same  manner  as  a  lease  (A).    The  inte- 
rest or  estate  that  a  man  has  by  extent  is  also  assignable  from  man  to 
man  at  pleasure  (i) :  so  if  the  conuzee  of  a  statute  extend  the  land  of 
the  conuzor,  who  is  afterwards  evicted  by  a  conuzee  of  a  prior  statute, 
yet  he  may  assign  his  interest ;  for  he  shall  have  it  again  after  the 
prior  statute  is  satisfied  {k)  :  but  as  a  mere  right  is  not  assignable,  if 
the  conuzee  of  a  statute  sue  out  an  extent,  and  a  liberate  be  returned, 
and  he  suffer  the  conuzor  to  keep  possession,  he  cannot  assign  the 
lands;  for  his  possession  under  the  liberate  is  by  his  own  entry  turned 
to  a  right  (J).    An  annuity  may  be  demised  by  way  of  assignment,  and 
in  certain  cases  an  office  may  be  assigned. 

Persons  become  assignees  either  by  act  of  the  party  or  by  act  of 
law ;  under  the  first  head  may  be  classed  those  who  become  so  by  an 
instrument  of  assignment  of  the  reversion — or  of  the  term,  either  abso- 
lutely or  by  way  of  mortgage— or  by  act  of  attornment:  under  the 
latter  head  may  be  stated,  those  who  have  thrown  upon  tbem  the  in- 
terest in  the  premises — in  consequence  of  the  property  having  been 
taken  under  writs  of  execution — by  bankruptcy— or  by  insolvency— 


(e)  Crots  V.  Faustenditch,  Cro.  Jac  180. 

(/)   Warren  ▼.  Arthur^  2  Mod.  817. 

Ig)  Muikett  V.  Hill,  5  Bing.  N.  C.  694; 
7  Scotti  68$;  see  also  Doe  d.  Hanky  v. 
Woody  2  Barn.  &  Aid.  724. 

(h)  Oherlihy  v.  Hodges,  \  Scho.  &  Lef. 


128 ;  and  see  Rawwn  v.  Eieke,  7  Ad.  Ifc  EL 
451 ;  Win.  Wol.  &  Dav.  676 ;  2  Nev.  &  Per. 
428. 
(0  Shep.  Touch.  242. 
\k)  Com.  Dig.  tit  AtignmenL 
(I)  Hannam  v.  Woodford,  4  Mod.  48. 
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or  by  marriage — or  lastly,  by  the  death  of  the  original  party.    Each  of 
these  modes  of  acquiring  the  character  of  an  assignee  will  be  considered 
in  this  chapter,  after  having  in  the  first  place  premised  that  an  assign- 
ment mast  be  in  writing  (m),  and  also  (if  not  of  a  copyhold)  must  be 
b;  deed  (n).     The  Statute  of  Frauds  enacts,  **  that  no  leases,  estates, 
or  interests,  either  of  freehold  or  terms  of  years,  or  any  uncertain 
interest,  not  being  copyhold  or  customary  interest,  of,  in,  to  or  out  of 
any  messuages,  manors,  lands,  tenements  or  hereditaments,  shall  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting  or  surrendering 
the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing ;  or 
by  act  and  operation  of  law  (o)/'    The  statute  7  &  8  Vict.  c.  76,  s.  3, 
which  took  eflFect  on  the  1st  January,  1846,  enacts  that  "  no  assign- 
ment of  any  freehold  or  leasehold  land  shall  be  valid  at  law  unless  the 
same  shall  be  made  by  deed."    This  is  repealed  from  the  Ist  of  Octo- 
ber, 1845,  by  the  statute  8  &  9  Vict.  c.  106,  which  enacts,  sect.  3,  that 
"  an  assignment  of  a  chattel  interest,  not  being  copyhold,  in  any  tene- 
ments or  hereditaments"  made  after  that  day,  "  shall  be  void  at  law 
miless  made  by  deed."    A  demise  by  a  termor  to  another  of  the  whole 
of  the  term,  where  it  is  the  intention  of  the  parties  to  create  the  rela- 
tion of  landlord  and  tenant,  is  a  lease,  and  not  an  assignment  (p).     It 
has  been  held  that  the  assignment  of  a  lease  from  year  to  year,  other- 
wise than  by  deed  or  note  in  writing,  is  void  under  the  Statute  of 
Frauds  (^):  but  in  one  case  an  assignment  of  a  lease  was  held  legal, 
nnder  the  peculiar  circumstances  of  the  case,  though  neither  sealed, 
delivered  nor  stamped  (r).    Where  A.  desired  B.  to  go  to  the  landlord 
of  premises,  and  hire  them  for  him,  which  B.  did  in  his  own  name, 
and  A,  afterwards  occupied  them;  it  was  held  that  B.  merely  acted 
as  trustee,  and  that  therefore  no  assignment  to  4.  of  his  interest  was 
necessary  (*).     An  assignment  of  a  lease  to  an  alien  is  not  void  (0- 

By  the  Stamp  Act,  55  Geo.  III.  c.  184,  sch.  1,  tit  Assignation,  as-  What  Stamps 
signments  are  charged  with  the  same  duty  as  conveyances,  the  amount  o^AMign-^ 
of  which  has  been  previously  stated  («) :  and  assignations  or  assign-  mcnts  in 
meats  of  any  property,  real  or  personal,  heritable  or  moveable,  not 
otherwise  chained  in  the  schedule,  nor  expressly  exempted  by  other 
clanses  of  the  statute  from  all  stamp  duty,  are  to  pay  a  duty  of  1/.  15^. : 
and  where  the  same,  together  with  any  schedule,  receipt  or  other  mat- 
ter put  or  indorsed  thereon  or  annexed  thereto,  shall  contain  2160 
words  or  upwards,  then  for  every  entire  quantity  of  1080  words  con- 


(m)  By  the  Statute  of  Frauds,  29  Car.  II. 
e.  3,  a.  8. 

(s)  By  7  &  8  Vict,  c  76,  b.  3,  and  8  &  9 
Viet  c  lOtf.  8.  3. 

(o)  29  Car.  II.  c.  3,  a.  8.  See  also  the 
4th  lection  of  the  statute,  ante,  66. 

(p)  Pollock  ▼.  Stacy,  9  Queen's  B.  Rep. 
1033;  and  aee  post,  212. 


(q)  Boning  v.  Martin,  1  Camp.  318;  and 
see  Preece  v.  Corrie,  2  Moore  &  Pay.  57 ;  5 
Bing.  24. 

(r)  Beck  A  Fry  v.  PMlUps,  5  Burr.  2827. 

(*)  Clark  V.  Waterlow,  8  Car.  &  Pay.  865. 

(0  WoottoH  V.  St^enoni,  12  Mees.ft  Wels. 
129  ;  see  ante,  Chap.  II.,  Sect.  6,  p.  45. 

(s)  See  ante,  Chap.  IV.,  Sect  10,  p.  107. 
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tained  therein  over  and  above  the  first  1080  words  a  further  progreB- 
sive  duty  of  IZ.  5s.     By  the  Stamp  Act,  13  &  14  Vict  c.  97,  any 
assignment  or  surrender  of  a  lease  or  tack  upon  any  other  occasion 
than  a  sale  or  mortgage,  is  chargeable  with  a  duty  equal  to  the  ad 
valorem  duty  with  which  a  similar  lease  or  tack  would  be  chargeable 
under  the  act :  '*  Provided  always,  that  where  a  similar  lease  or  tack 
would  be  chargeable  under  this  act  with  any  stamp  duty  amounting 
to  IZ.  1 5s.  or  upwards,  then  such  assignment  or  surrender  shall  be 
chargeable  only  with  a  duty  of  1/.  1 5s."    The  assignment  of  a  lease  in 
writing  without  seal,  did  not  require  a  stamp  before  the  44  Geo.  III. 
c.  98.     If  a  parol  warranty  and  agreement  to  assign  be  reduced  into 
writing,  but  not  stamped,  and  the  assignment  be  afterwards  legally 
executed,  the  warranty  cannot  be  proved  by  parol  (or). 
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Sect.  2. — Assignment  of  the  Reversion. 

A  lessor  who  has  parted  with  his  present  possession  in  the  premises 
demised  may  still  assign  his  reversionary  interest  therein  to  a  stranger. 
At  common  law  such   an   assignment  would   only  have  given  the 
assignee  a  right  to  the  rent  reserved,  to  distrain  for  it,  and  to  sue  for 
breaches  of  covenants  in  law,  but  not  for  breaches  of  express  cove- 
nants entered  into  by  the  lessee  with  the  grantor ;  to  remedy  this  de- 
fect, the  statute  32  Hen.  VIII.  c.  34,  was  passed,  which  enacted  that 
all  grantees  of  reversions  should  enjoy  all  tiie  advantages,  benefits  and 
remedies  by  action  only  for  non-performance  of  conditions,  covenants 
or  agreements,  contained  or  expressed  in  leases,  which  the  grantors  or 
lessors  themselves  had  or  enjoyed.     So  that  now  the  grantee  of  a 
reversion  may  take  advantage  of  all  express  covenants  which  run  wth 
the  land,  as  well  as  of  covenants  in  law,  though  only  the  lessor  and 
his  heirs  be  named  in  the  lease  (y).     The  remedy  is  mutual,  for  the 
same  statute  gives  the  lessee  a  right  of  action  against  the  grantee  of 
the  reversion. 

The  statute  extends  to  estates  for  life,  or  for  years  only,  and  not  to 
estates  in  fee  or  in  tail,  or  to  mere  collateral  covenants  (ar) ;  but  it  in- 
cludes devisees  (a),  grantees  of  part  of  the  reversion  only  (6),  and,  for 
some  purposes,  assignees  of  the  reversion  of  part  of  the  demised  pre- 
mises (c). 

An  assignment  of  the  reversion  after  an  under-lease  mast  be  by 
deed  (d) ;  and  it  has  been  held  that  a  reversion  of  a  tenancy  from 
year  to  year  cannot  pass  without  deed(g).  J.,  let  a  house  to  JB.,  as 
tenant  from  year  to  year,  and  afterwards  granted  a  lease  by  deed  to 


(x)  Hodges  V.  Drakrford,  1  New  Rep.  270. 
(y)  Thursby  v.  Plant,  I  Saund.  287. 
(c)   Webb  V.  Rustell,  3  Tenn  Rep.  893. 
(a)  Machell  v.  Dunton,  2  Leon.  S3. 
lb)  Attoe  ▼.   Hemmingif   2   Bulst.  281  ; 
Wright  V.  Burroughs,  3  Com.  B.  Rep.  685 ; 


4  Dow.  &  Low.  438;  Co.  Litt.  215  a. 
(c)  Twynam  v.  Pickard^  2  Barn.  &  M^ 

105.    See  post,  Book  III.,  ChaiK  IL,  Sect. 

3,(c). 

(rf)  Beefy  V.  Perry,  3  Lev.  155» 
(«)  Brawley  v.  Wade,  M*CleL  664. 
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C.  of  the  house  for  twenty-one  years :  this  was  held  to  transfer  the 
reversion  to  C,  and  to  disentitle  A.  to  recover  from  B.  the  rent  due 
after  the  lease  (/).  A  conveyance  of  the  fee,  out  of  which  a  term  of 
years  has  been  created,  and  an  under-lease  granted  by  the  termor  to 
the  owDer  of  the  fee,  who  had  also  taken  an  assignment  of  the  under- 
lease, passes  the  chattel  interest  therein  as  well  as  the  fee  (g). 

Mortgages  subsequent  to  a  lease  operate  as  grants  of  the  reversion, 
and  carry  with  them,  as  incidental  to  such  reversion,  a  right  to  the 
rent  and  the  benefit  of  the  landlord's  remedies  for  the  recovery.  The 
mortgagee,  therefore,  may  enforce  the  payment  of  the  rent  from  the 
lessee  either  by  distress  or  action ;  and  the  lessee  will  be  exonerated 
by  such  payment  from  any  demand  on  the  part  of  the  mortgagor  or 
those  claiming  under  him ;  even  though  actual  compulsion  on  the  part 
of  the  mortgagee  has  not  been  resorted  to,  but  the  lessee  has  paid  the 
rent  voluntarily  (A). 

Sect.  3. — Assignment  of  the  Term. 
(a)  Absolutely, 

In  order  to  constitute  a  valid  assignment,  it  is  necessary  that  the 
legal  estate  of  the  assignor  be  passed;  for  a  transfer  of  a  mere  equit- 
able interest  will  not  make  a  man  an  assignee;  and  therefore  the 
delivery  and  depositing  of  a  lease  as  a  security  for  money,  without  any 
written  assignment,  passes  no  interest  at  law,  although  it  may  create 
a  right  which  may  be  enforced  in  equity  (i) ;  but  the  transfer  may  be 
complete,  although  the  assignee  has  never  in  fact  got  possession  of 
the  deed  of  assignment,  by  reason  of  a  claim  of  lien  on  the  part  of  the 
ass^or's  attorney  for  the  expense  of  preparing  it  (A). 

An  assignment,  as  contradistinguished  from  an  under-lease,  sig- 
nifies a  parting  with  the  whole  term ;  and  when  the  whole  term  is 
made  over  by  the  lessee,  although  in  the  deed  by  which  that  is  done 
the  rent  and  a  power  of  re-entry  for  non-payment  are  reserved  to  him- 
self, and  not  to  the  original  lessor,  yet  the  instrument  amounts  to  an 
assignment,  and  not  an  under-lease ;  and  in  such  case,  the  person  to 
whom  it  is  made  over  may  sue  the  original  lessor  or  his  assignees  of 
the  reversion,  or  be  sued  by  them  as  assignee  of  the  term,  on  the 
respective  covenants  in  the  original  lease,  even  though  new  covenants 
are  introduced  into  the  assignment  (Z).     If  a  termor  for  years  make  a 
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(f)  Harmer  v.  Bean,  3  Car.  &  Kir.  307. 

Kg)  BwrUm  ▼.  Barclay,  7  Bing.  745 ;  5 
Moore  &  Pay.  785. 

(k)  Moss  ▼.  Galiimore,  1  Doug.  279.  Pay- 
Bients  agreed  to  be  made  by  an  occupier  of 
tbe  soil,  under  a  parol  licence  to  dig  earth 
aad  make  bricks,  are  in  the  nature  of  rent ; 
and  as  such,  a  mortgagee  is  entitled,  after 
notice  in  the  usual  manner,  to  all  sums  in 
srear  at  the  time  of  the  notice,  or  which 
may  become  due  afterwards;  Ex  parte  Han- 


key,  1  Mont  &  Mac  Bank.  Cas.  247. 

(t)  Doe  d.  Maslin  v.  Roe,  5  Esp.  105. 

(*)  OdeU  V.  fVake,  3  Campb.  894. 

(0  Palmer  v.  Edwards,  1  Dougl.  187,  n. 
It  is  necessary  that  the  person  sought  to  be 
charged  as  an  assignee  claim  and  be  in 
possession  through  the  same  estate  as  tlie 
person  whom  he  succeeds ;  for  if  he  come 
in  by  an  elder  title,  he  is  not  an  assignee ; 
Boach  V.  Wadham,  6  East,  289. 
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lease  for  a  time  exceeding  his  interest,  it  shall  operate  as  an  assign- 
ment :  therefore  if  a  lessee  for  three  years  assign  his  term  for  foar 
years,  or  demise  the  premises  for  four  years,  he  does  not  thereby  gain 
any  tortious  reversion,  but  it  amounts  to  an  assignment  of  his  inte- 
rest (m).     In  an  action  by  the  lessor  against  a  person  as  assignee,  to 
whom  the  lessee  demised  for  a  longer  term  than  he  himself  had,  and  at 
a  higher  rent ;  it  was  held  to  operate  in  law  as  an  assignment,  and  that  it 
might  be  so  described  in  pleading  (n).    So  where  a  person  holding  under 
a  lease  made  by  a  tenant  for  life,  which  was  defeasible,  and  who  there- 
fore was  tenant  from  year  to  year  only,  underlet  for  a  term  of  years, 
and  the  underlessee  again  underlet  for  a  less  term ;  it  was  held,  that 
the  underlessee  had  parted  with  his  whole  interest  (o).    The  general 
rule  is  contained  in  the  above  decisions,  but  a  recent  case  (p)  has  de- 
cided that  where  a  termor  of  land  demised  it  to  another  by  payment 
of  a  weekly  rentfor  the  whole  of  his  term,  it  being  the  intention  of  the 
two  to  create  the  relation  of  landlord  and  tenant,  such  demise  was  not 
to  be  deemed  an  assignment  against  the  intention  of  the  parties ;  and 
an  action  for  use  and  occupation  might  be  brought  by  the  termor  in 
respect  of  the  whole  term,  although  the  lessee  had  given  a  week's 
notice  to  quit  before  the  expiration  of  the  term,  and  had  quitted  accord- 
ingly.    This  case  proceeded  on  the  ground  that  it  was  the  intention  of 
the  parties  to  create  the  relation  of  landlord  and  tenant,  and  the  trans- 
action being  by  parol  only,  and  therefore  void  as  an  assignment,  to 
hold  that  it  was  an  assignment  would  be  a  violation  of  the  maxim,  ut 
res  magis  valeat  quam  pereat.    The  decision  was  founded  upon  the  case 
of  Povlteney  v.  Holmes  (y),  where  it  was  ruled  that  a  verbal  agreement 
by  a  termor  that  another  should  have  the  premises  for  the  remainder 
of  the  term,  paying  rent  to  him,  was  an  underlease,  and  not  an  assign- 
ment.    The  authority  of  this  latter  case  has  been  disputed.     In  Par- 
menier  v.   Webber  (r),  the  lessee  of  two  farms  had  agreed  in  writing 
with  another  that  the  latter  should  have  them  during  the  lease,  remain- 
ing tenant  to  the  lessee  during  that  period.     The  undertenant  accord- 
ingly took  possession  and  paid  a  year's  rent  to  the  lessee,  who  after- 
wards distrained  for  rent  in.arrear.     It  was  contended  in  argument 
that  the  agreement  operated  as  an  underlease,  and  that  the  lessee  was 
entitled  to  distrain.     The  court,  however,  held  that  the  agreement 
amounted  to  an  absolute  assignment  of  all  the  lessee's  interest,  and 
that  he  was  not  enabled  to  distrain.     In  another  case,  it  was  held  that 
a  similar  written  agreement  amounted  to  an  assignment,  and  not  to  a 
lease,  and  that  the  party  so  assigning  the  premises  could  not  distrain. 
The  effect  of  these  two  cases  is  to  decide,  not  that  use  and  occupation 


(m)  Hicks  v.  Dottming,  1  Ld.  Raym.  99 ; 
BuH.  N.  P.  106. 

(n)  WoUaston  v.  Hakewill,  3  Scott,  N.  R. 
593. 

(o)  Oxley  V.  Jamei,  13  Mee«.  &  Wels.  200. 


(p)  Pollock  V.  Stacy,  9  Queen's  B.  Kep. 
1033. 

(q)  1  Stra.  405. 

(r)  8  TauDt.  593;  see  also t. Cooper, 

2  Wils.  375. 
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could  not  have  been  maintained  by  the  person  who  had  so  parted  with      Booi 
all  his  interest,  but  merely  that  he  had  no  power  to  distrain.     In       sect.  8. 
Preece  v.  Carrie  (5),  a  parting  with  the  whole  term  by  verbal  agree- 
ment  was  held  to  create  the  relation  of  landlord  and  tenant,  although 
there  was  no  reversion.     So  in  Baker  v.  Gostling  (<),  a  termor  who 
had  under-leased  by  indenture  for  a  term  of  years  longer  than  his  own, 
the  under-lessee  covenanting  to  pay  him  rent,  was  held  entitled  to 
sae  the  under-lessee  for  such  rent.    On  the  other  hand,  the  case  of 
Poulteney  v.  Holmes  has  been  questioned  by  Mr.  Jarman,  in  his  work 
on  Conveyancing  (u),  and  by  Parke,  B.,  in  Barrett  v.  Rolph  (r).    That 
learned  judge  there  says,  that  Poulteney  v.  Holmes  "  cannot  be  sup- 
ported on  the  ground  of  the  reservation  of  the  rent"  (that  being  the 
ground  on  which  it  proceeded),  and  that  it  is  "  certainly  of  very  doubtful 
authority."     No  decision,  however,  was  given  in  the  case,  a  compro- 
mise having  been  effected  by  the  parties.    The  effect  of  the  decision  of 
the  Queen's  Bench  in  Pollock  v.  Stacy  appears  to  be  to  relax  the 
severity  of  the  old  law,  by  which  instruments  are  to  speak  for  them- 
selves, and  to  decide  that  whether  a  written  instrument  or  a  verbal 
agreement  is  to  operate  as  a  lease  or  an  assignment  depends  upon  the 
intention  of  the  parties,  to  be  collected  not  merely  from  the  terms  of 
the  instrument  or  agreement,  but  from  extrinsic  matter. 

An  assignment  is  usually  made  by  the  words  "  grant,  assign  and  set  By  what  Ex- 
over;"  but  no  particular  expressions  are  necessary  for  the  purpose,  rf^enta  may 
provided  the  intention  of  the  parties  be  sufficiently  explained.  No  *>«  "»«*«• 
consideration  need  be  expressed  in  an  assignment ;  for  the  fact  of  the 
assignee  being  subject  to  the  payment  of  the  rent  reserved  by  the  lease 
is  considered  to  be  a  sufficient  consideration  (a:).  Woods  which  were 
excepted  out  of  the  lease,  but  subsequently  granted  by  the  lessor,  to  the 
Ipssee,  have  been  held  not  to  pass  by  an  assignment  of  the  lease  (y). 
Where  a  lessee  for  life  granted  all  his  estate  and  interest  to  A,  and  his 
executors:  it  was  held  not  to  amount  to  an  assignment,  because  a 
grant  to  a  man  and  his  executors  could  not  convey  an  estate  for  life, 
being  a  freehold  {z).  An  agreement  to  assign  on  payment  of  a  sum 
by  instalments^  the  assignee  in  the  mean  time  to  perform  the  covenants 
in  the  lease  and  keep  the  assignor  harmless,  and  the  assignor  to  re- 
enter on  non-payment  of  any  instalment,  is  merely  an  agreement  for 
an  assignment  and  not  an  assignment  (a). 

Where  a  lessee  agreed  to  execute  an  effectual  assignment  of  two  Contrecta  to 
leases  of  premises,  "  as  he  held  the  same  for  terms  of  twenty-eight  ^^^^^ 
years,"  and  the  assignee  agreed  to  accept  the  proper  assignment  of  the 


(*)  5  Bing.  24 ;  Pateoe  v.  Ptucoet  3  Bing. 
N.  €.  905. 

(/)  1  Bing.  N.  C-  19. 

(«)  Vol.  iy.  p.  518. 

(ff)  14  Meea.  &  Wels.  348;  and  see  CoHee 
▼.  BiehardMOHj  7  Exch.  Rep.  151 ;  ante,  45. 


(x)  Noy,  Max.  92. 
(y)  Godb.  188. 

(«)  Derby  (Earl)  v.  Taylor,  1  East,  502. 
(a)  Hartthome  v.  Watsort,  5  Bing.  N.  C. 
477;  7  Scott,  494;  2  Am.  70. 
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leases  as  above  described,  without  requiring  the  lessor's  title,  it  was 
held  that  he  was  bound  to  take  an  assignment  of  two  consecutiTe 
leases,  though  the  second  was  void,  being  executed  under  a  power 
which  had  not  been  pursued  (6). 

The  proper  covenants  on  the  part  of  the  assignor  of  a  term  of  years 
are,  that  the  indenture  of  lease  is  good  in  law;  that  he  has  power  to 
assign ;  that  he  has  kept  the  covenants  up  to  the  time  of  assignment; 
to  save  the  assignee  harmless  from  former  grants  and  incumbrances; 
for  further  assurance;  for  the  delivery  of  deeds  and  muniments;  and 
for  quiet  enjoyment.  The  proper  covenants  on  the  part  of  the  assignee 
are,  that  he  will  pay  the  rent;  perform  the  covenants  contained  in  the 
indenture  of  lease ;  and  save  harmless  the  assignor  from  any  breach 
committed  by  him  or  his  assigns  (c). 

In  leases,  as  tlie  lessee  is  a  party  to  the  original  contract,  and  as  besides 
the  privity  of  estate  there  exists  a  privity  of  contract,  and  he  continnes 
always  liable  upon  express  covenants,  notwithstanding  any  assignment; 
therefore  an  action  of  covenant  will  lie  against  a  lessee  for  years,  on  an 
express  covenant,  notwithstanding  he  has  assigned  his  term,  and  the 
lessor  has  accepted  rent  from  the  assignee;  but  an  action  of  debt  wA 
not  lie  after  acceptance  of  rent;  so,  the  executor  of  a  lessee  is  liable 
to  the  grantee  of  the  reversion  on  such  covenants,  though  the  lessee 
may  have  assigned  his  term,  and  the  grantee  have  accepted  rent  of 
the  assignee  (rf).     But  as  the  assignee  is  a  stranger  to  the  original 
contract  between  the  lessor  and  lessee,  there  can  only  exist  a  privity 
of  estate  between  himself  and  the  lessor  or  assignee  of  the  reversion; 
and  he  is  only  bound  to  the  performance  of  the  covenants  during  the 
time  such  privity  exists,  and  then  only  to  such  covenants  as  relate  to 
the  estate  itself  (e).     The  lessor  may  at  the  same  time  sue  the  lessee 
upon  his  express  covenant,  and  the  assignee  upon  the  privity  of  estate; 
but  he  can  have  execution  against  one  only.     An  eviction  out  of  part 
of  the  land  will  only  amount  to  a  discharge  of  an  assignee  pro  tanto(/V 

An  assignee  must  take  the  thing  assigned,  subject  to  all  the  equity 
to  which  the  original  party  was  subject ;   the  assignee  of  a  term  is 


g 


(b)  Spratt  V.  Jeffery,  5  Man.  &  Ryl.  188. 

(e)  On  an  agreement  to  assign  a  lease, 
and  to  indemnify  the  lessee  from  the  rent, 
the  assignee  entered  before  any  legal  as- 
signment was  made,  some  goods  of  the  lessee 
being  left  on  the  premises ;  it  was  held  that 
the  assignee  was  liable  on  his  indemnity, 
those  goods  having  been  taken  as  a  distress 
for  rent,  and  that  it  was  immaterial  whether 
the  goods  were  left  with  the  leave  of  the 
assignee;  Gro<m  v.  Bluck,  2  Man.  &  Gr. 
667 ;  Drink.  103. 

(d)  Batchelor  v.  Gage^  Cro.  Car.  188; 
Barnard  v.  GodscaU,  Cro.  Jac.  809 ;  Norton 
▼.  Aclandy  Cro.  Car.  579 ;  Glover  v.  Cope,  4 
Mod.  81 ;  Manh  v.  Bruce^  Cro.  Jac.  334; 
Brett  V.  Cumberland^  Cro.  Jac.  522. 

{e)  See  also  post,  Book  III.,  Chap.  II., 


Sect  3,  (c).  An  equitable  assignee  of  i 
term  has  been  held  liable  in  equity  to  make 
good  to  a  lessee  the  loss  occasioned  to  bin 
by  breaches  of  covenant  in  the  lease,  com- 
mitted during  the  possession  of  the  assignee, 
although  the  lessee  was  no  party  to  the  con- 
tract for  the  assignment,  and  it  was  agreed 
that  the  assignee  should  not  be  entitled  to 
an  assignment;  Close  y,  Wilberforctt  1  Beav. 
112. 

(/)  Stevenson  v.  Lombard,  2  East,  575; 
and  see  Campbell  v.  Leuns,  3  Bam.  &  Aid. 
392;  and  post,  Book  II.,  Chap.  I.,  Sect  6. 
As  to  non-liability  of  executor  of  assignee 
to  retain  proceeds  of  sale  of  lease  to  indem* 
nify  against  future  breaches  of  coYenant  for 
rent,  &c.,  see  ColUns  v.  Crouch,  13  Qaeen*i 
B.  Rep.  542. 
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bound,  therefore,  to  perform  all  the  coveDants  which  are  annexed  to 
the  estate,  for  by  the  acceptance  of  the  possession  of  the  land,  he 
makes  himself  subject  to  all  the  covenants  which  run  with  the  land  (g), 
as  well  as  to  covenants  in  law,  which  are  inherent  in  the  estate ;  and 
to  such  he  is  bound  without  being  named  by  the  special  word  '^  as- 
signs" (A);  but  the  assignee  of  a  lease  is  not  liable  to  the  original 
lessor  for  a  breach  of  covenant  not  running  with  the  land,  unless  he  be 
expressly  named  in  the  lease  as  a  covenantor  (i).    The  assignee  of  a 
term  is  not  liable  at  all  on  mere  collateral  covenants ;  therefore  where 
the  lessee  of  certain  premises  covenanted  to  pay  annually,  during  the 
term  of  twenty-one  years,  twenty  shillings  to  the  churchwardens  of  the 
parish,  his  assignee  was  held  to  be  not  liable  (A).     Though  generally 
a  personal  or  collateral  covenant  affects  not  an  assignee,  yet  if  the 
coTenant  regard  something  to  be  done  upon  the  land,  and  the  assignee 
be  named,  though  it  were  not  in  being  at  the  time  of  the  demise,  and 
be  in  some  measure  collateral — as  to  build  a  wall  or  new  house  upon 
the  land — ^it  shall  bind  the  assignee,  because  he  will  receive  the  benefit 
of  it({).     Where  a  lessee  of  tithes  covenanted  for  himself  and  his 
assigns  not  to  take  tithe  in  kind  from  the  other  party  (the  owner  of 
lands  in  the  parish),  nor  from  his  tenants,  but  to  accept  a  reasonable 
composition,  not  exceeding  three  shillings  and  sixpence  per  acre,  his 
onder-lessee  of  the  tithes  was  held  not  to  be  an  assignee  within  the 
meaning  of  the  covenant,  and  not  bound  by  such  a  covenant  of  the 
lessee  (»i). 

Under  an  absolute  assignment  of  a  term,  the  assignee  may  be  sued  When  the 
on  the  covenants  before  he  has  taken  actual  possession,  for  by  the  LUbfmycc 
assignment  the  title  and  possessory  right  pass,  and  the  assignee  be-  mences. 
comes  possessed  in  law ;  and  as  to  the  actual  possession,  that  must 
depend  on  the  nature  of  the  property,  whether  it  can  take  place,  for 
the  premises  may  be  waste  or  unprofitable  ground,  or  ground  intended 
to  build  upon  (n) :  so  the  assignee  of  an  assignee  is  liable,  although  he 
has  not  taken  actual  possession,  for  breaches  of  covenant  happening 
afbr  the  assignment  to  him  (o) :  so  a  mortgagee  by  assignment  of  the 
term,  though  not  in  possession,  is  liable  to  perform  the  covenants  in 
the  lease,  for  a  mortgagee  is  liable,  not  on  the  score  of  possession,  but 
as  assignee,  and  his  liability  is  not  limited  by  his  possession,  but  con- 
tinues as  long  as  he  has  the  legal  estate ;  he  ought  in  prudence  to  have 
taken  an  under  lease(p).    Though  the  assignee  be  named  in  the  original 


ig)  Am  to  what  covenants  run  with  the 
Und,  see  ante.  Chap.  IV.,  Sect  5,  (b),  p. 
8& 

(*)  Bun,  N.  p.  159;  Esp.  N.  P.  289; 
Parker  y,  Webb,  S  Salk.  4. 

(i)  Grtu  ▼.  CutkberUon,  2  Chitt  482 ;  1 
Selw.  N.  P.  498 ;  4  Dougl.  351. 

(ir)  Majfkc  V.  BaeJchurtt,  Cro.  Jac  438; 
BiUeman  ▼.  JUem,  Cro.  Eliz.  437. 

^0  Com.  Dig.  tit.  CavenoHt,  (C  3) ;  Bull. 


N.  P.  159. 

(m)  Brewer  ▼.  HiU,  2  Anst.  413. 

(n)  Walker  v.  Reeves,  2  Dougl.  461,  n.; 
3  Doug].  19. 

(o)  Taylor  v.  Shum,  1  Bos.  &  Pul.  21. 

Ip)  Stone  V.  Evaru,  Peake,  Ad.  Ca.  9*; 
S.  P.  WilliofM  ▼.  Bosanquet,  1  Brod.  &  Bing. 
238;  3  Moore,  500,  overruling  Eaton  v. 
Jaquet,  2  Dougl.  455. 
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covenant,  if  it  has  been  broken  before  assignment,  no  action  will  lie 
against  him,  for  he  shall  not  be  answerable  for  a  breach  which  he  never 
committed  :  thus  where  the  lessee  covenanted  to  puU  down  certain  old 
houses  and  build  others  within  seven  years,  but  did  not  perform  the 
covenant,  and  at  the  end  of  seven  years  assigned,  an  action  was  held 
not  to  lie  against  the  assignee,  because  the  breach  was  complete  before 
the  assignment,  and  the  liability  of  the  assignee  depends  solely  upon 
the  privity  of  estate ;  had  the  covenant,  however,  been  broken  after 
the  assignment,  as  if  the  lessee  had  assigned  before  the  time  expired, 
the  assignee  would  have  been  liable  (q). 

As  an  assignee  is  liable  in  respect  of  the  privity  of  estate  only 
whilst  he  is  in  possession  of  the  premises,  he  bears  the  burthen  while 
he  enjoys  the  benefit,  and  no  longer :  he  may  therefore  assign,  and 
thereby  get  rid  of  his  liability  on  the  covenants;  and  as  he  may  do  so 
at  law,  so  a  fortiori  may  he  do  so  in  equity ;  for  though  the  liability 
of  the  lessee  on  his  covenants,  as  has  been  stated,  subsists  under  all 
circumstances  during  a  continuance  of  the  lease,  yet  there  is  no  similar 
personal  confidence  in  the  assignee  of  the  lessee,  and  when  he  parts 
with  the  lease  he  also  gets  rid  of  his  liability,  because  the  privity  of 
estate  is  gone  (r).    An  assignee  is,  however,  liable  at  law  on  covenants 
running  with  the  land,  after  he  has  assigned  over,  for  a  breach  in- 
curred after  the  assignment  to  him,  and  before  his  assignment  over^s). 
So  he  is  liable  in  equity  {t).    Such  an  assignment  will  be  good,  though 
no  notice  should  be  given  to  the  reversioner,  and  though  made  to  a 
beggar  or  married  woman,  or  to  a  person  leaving  the  kingdom,  pro- 
vided it  be  executed  before  his  departure;  nor  can  the  lessor  take 
advantage  of  it  on  the  ground  of  alleged  fraud,  unless  he  can  prove  a 
trust,  for  it  was  his  own  fault  and  folly  to  take  the  first  assignee  for 
his  tenant ;  and  he  is  not  without  remedy,  for  he  may  bring  covenant 
against  the  lessee,  distrain  upon  the  land,  or  eject  for  a  forfeiture,  if 
any  has  been  incurred.     The  only  case.  Lord  Eldon  thought,  in  which 
a  question  of  fiaud  could  arise,  was  where  the  assignor  had  kept  pos- 
session of  the  premises,  of  which  he  made  a  profit,  and  had  made  an 
assignment  to  prevent  responsibility :  but  even  there,  if  the  possession 
were  profitable,  there  would  always  be  something  on  the  premises  for 
the  landlord  to  distrain,  for  which  reason,  his  lordship  doubted  whether 
there  ever  could  be  such  a  thing  as  a  fraudulent  assignment,  and 
whether  an  issue  on  such  point  could  ever  be  well  taken.     Buller,  J., 


(g)  Churchwardens  of  St,  Saviour^t,  South- 
wark,  V.  Smith,  1  W.  Black.  351 ;  3  Burr. 
1272;  S.  P,  Grescott  v.  Greeny  1  Salk.  199; 
Brittin  v.  Vauxy  Lutw.  109;  Hawkins  v. 
Sherman,  3  Car.  &  Pay.  459. 

(r)  Valiant  y,Dodmede,  2  Atk.  5^6;  Pit- 
cher V.  Tovey,  12  Mod.  23;  Likeaux  v.  Nash^ 
2  Stra.  1221 ;  Walker  v.  Reeves,  2  Dougl. 
461,  n.;  3  Dougl.  19;  Taylor  v.  Shum,  1 
Bos.  &  Pul.  21 ;  Co.  Litt.  8  a,  356  b ;  Boul- 


ton  V.  Canon,  Freem.  K.  B.  336  ;  OumeeOatr 
V.  Poole,  2  Dougl.  764. 

(«)  Harley  v.  King,  2  Cromp.  M.  8c  Rob. 
18;  1  Gale,  100;  5  Tyr.  692;  PiUker  v. 
Twey,  1  Salk.  81. 

(0  Philpot  V.  Hoare,  2  Atk.  219;  AmK 
480 ;  Treade  v.  Coke,  1  Vem.  165 ;  2  Eq. 
Ca.  47 ;  and  see  Onslow  y.  Currie,  2  Madd. 
343. 


ASSIGNMENT  OF  THE  TERM  ABSOLUTELY,  217 

also  thought  that  the  only  case  where  the  replication  oF  fraud  to  a      Book  I. 
plea  of  assignment  ever  could  be  good,  was  where  the  assignor  con-       sect.  3. 
tinned  in  possession  («).     The  assignee  of  a  term,  declared  against  as 
sach,  has  been  held  not  to  be  liable  for  rent  accruing  after  he  had 
assigDed  over,  though  it  was  stated  that  the  lessor  was  a  party  exe- 
cating  the  assignment,  and  agreed  thereby  that  the  term,  which  was 
determioable  at  his  option,  should  be  absolute  (x) ;  yet  if  the  breach 
had  been  continuing,  it  would  have  been  otherwise :  as  if  it  had  been 
a  coYenant  to  i-epair  within  a  certain  time  after  notice,  and  the  repairs 
had  not  been  effected  upon  notice,  though  the  premises  were  out  of 
repair  before  the  assignment  (y). .  Where  the  lessee  assigned  to  A,  his 
interest  in  demised  premises  by  indenture,  executed  by  both  parties, 
''sabject  to  the  payment  of  the  rent  and  performance  of  the  covenants 
and  agreements  reserved  and  contained  in  the  original  lease;"  and  A. 
took  possession  and  occupied  the  premises  under  this  assignment,  and 
before  the  expiration  of  the  term  assigned  to  a  third  person;  and  it  was 
after  the  assignment  by  A.  that  the  lessee  was  called  upon  by  the  lessor 
U>  pay  rent  which  the  assignee  had  suffered  to  be  in  arrear ;  it  was 
held,  that  the  lessee  could  not  maintain  an  action  of  covenant  against 
A.  in  respect  of  such  breach,  the  words  "  subject  to  the  payment  of 
rent,  ftc,"  being  words  of  qualification  and  not  words  of  contract  (z). 
If  a  man  lease  for  years,  and  the  lessee  covenant  for  himself  and  his 
assigns  to  pay  the  rent,  so  long  as  he  and  they  shall  have  the  posses- 
sion of  the  thing  let,  and  the  lessee  assigns,  and  the  term  expires,  and 
the  assignee  continues  in  possession  afterwards ;  an  action  of  covenant 
will  lie  against  him  for  rent  behind  after  the  expiration  of  the  term, 
for  though  he  is  not  an  assignee  strictly  according  to  the  rules  of  law, 
yet  he  shall  be  accounted  such  an  assignee  as  will  make  him  liable  to 
perform  the  covenants  (a).    There  is  no  difference  with  respect  to  the 
executor  or  administrator  of  a  lessee  for  years,  for  they  may,  like  any 
other  assignee,  assign  the  term  and  divest  themselves  of  all  liability 
upon  the  privity  of  estate,  but  not  upon  the  privity  of  contract  (b) :  so 
it  would  seem  may  the  assignees  of  a  bankrupt  lessee  (c). 

(>)  It  must  be  recoUected  that  the  extent  cuton  would  be  justified  in  making    an 

of  this  power  is  considerably  abridged  by  assignment  merely  to  relieve  themselves ; 

the  iosCTtion  of  the  usual  covenant  by  the  Rowley  v.  Adam*^  4  Mylne  &  Craig,  534 ;  2 

^■i^ee,  to  indemnify  and  save  harmless  Jurist,  915.    See  also  the  cases  cited  post, 

theatsignor  or  lessee  from  breaches  of  co-  228,  n.  (6). 

venaot  committed  by  him  or  his  assigns,  (x)  Chancellor  v.  PooU^  2  Dougl.  764. 

*k'cli  would  of  course  include  the  person  {y)  Com.  Dig.  tit  Covenant^  (B). 

to  whom  he  assigned  it.     Lord  Eldon  re-  (s)  Wolveridge  v.  Steward  (m  error),  1 

■>vked  that  there  never  was  an  insUnce  of  Cromp.  &  Mees.  644 ;   3  Moore  &  Scott, 

^ttsignment,  drawn  with  proper  caution,  561  ;  3  Tyr.  687,  reversing  S,  C  9  Bing. 

^ich  did  not  contain  such  a  covenant ;  60 ;  2  Moore  &  Scott,  75. 


V.  Morris^    1    Ves.   &    Beam.    10.  (a)  Baa  Abr.  tit.  Covenant,  (E  3). 

V^boe  leasehold  property  in  the  hands  of  (b)  Jurioly.  Mills,  ^  Term  Rep.  94;  Esp* 

*ke  executors  of  an  assignee  had  become  N.  P.  201. 

of  lets  value  than  the  rent  paid,  the  Court  (c)  Onthw  v.  Corrie,  2  Madd.  Cha.  Ca. 

of  Chaocfry  intimated  that,  after  the  refusal  330.    See  post,  Sect.  7,  p.  228,  as  to  the 

^  the  lessor  to  accept  a  surrender,  the  exe-  assignees  of  bankrupt  lessees. 
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Book  I.  It  is  a  nice  and  difficult  question,  whether  a  lessor  can  maintain 

Chapter  VI  . 

Sect.  8.  ^^  action  of  debt  against  an  assignee  of  part  of  the  land  demised  to 
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recover  rent  issuing  from  the  whole  of  it,  but  there  is  no  doabt  he 
PartVnTy  oK    may  distrain  for  it  (d).     If  an  issue  be  taken  on  the  usual  allegation 
the  Land.         ^y^^^  gjj  ^^  estate  of  the  lessee  became  vested  in  the  assignee,  and 
the  proof  shows  that  only  a  part  of  the  estate  became  vested  in  him, 
it  is  a  fatal  variance  (e). 
Effect  of  an  An  assignee  cannot  discharge  himself  of  his  liability,  unless  he 

ovct^Tmi  of  ^^S^  ^^^  whole  of  the  estate,  for,  as  it  has  been  observed,  covenants 
the  Estate.        running  with  the  land  are  in  their  nature  divisible;  therefore  if  he 
assign  a  part  only  of  the  estate,  he  will  remain  liable  for  so  much  as 
remains  in  his  hands  (/). 
General  Rights      In  the  same  manner  that  assignees  are  bound  by  covenants  real, 
ssignees.     ^j^j^]^  ^^^  annexed  to  the  estate,  and  which  run  along  with  it,  they  may 
take  advantage  of  such  covenants,  by  bringing  actions  for  breaches 
against  the  reversioners  (g) ;  and  though  this  applies  generally  to  all 
assignees,  whether  they  come  in  by  act  of  law  or  by  deed,  or  statnte- 
merchant,  yet  an  assignee  of  a  lease  by  estoppel  is  an  exception  to  the 
rule,  for  there  is  a  difference  where  a  covenant  is  annexed  to  a  thing 
which  of  its  nature  cannot  pass  at  the  first  without  deed,  and  ^hete 
not :  for  in  the  first  case,  the  assignee  ought  to  be  in  by  deed,  other- 
wise he  shall  not  have  advantage  of  the  covenant  (A).     An  assignee 
shall  not  have  an  action  upon  a  breach  of  covenant  before  his  own 
time  (i). 

(b)  By  Way  of  Mortgage. 

Mortoagee's  There  appears  to  have  been  considerable  difficulty  in  ascertaining 

la  I  ity.  ^j^^  liability  of  a  mortgagee  of  a  lease  for  years  by  way  of  assignment 

At  one  time  it  was  considered  that  such  an  assignment  did  not  amount 
to  an  actual  transfer  of  the  property,  but  was  a  mere  security  for  the 
money  advanced,  and  with  that  idea  the  Courts  both  of  Law  and 
Equity  refused  to  make  the  mortgagee  liable  upon  the  covenants  in 
the  lease,  unless  he  took  possession  of  the  premises  (A).  But  this 
principle,  that  a  legal  mortgagee  is  liable  only  in  respect  of  his  pos- 
session, is  no  longer  recognised  either  at  law  or  in  equity,  for  it  is  now 
considered  that  a  mortgagee  of  a  leasehold  estate  by  assignment  is 
clearly  liable,  so  long  as  he  has  the  legal  estate,  to  perform  the  cove- 
nants which  are  obligatory  on  any  ordinary  assignee,  whether  he  be 
in  possession  or  not :  thus  it  was  held  by  Lord  Kenyon,  that  he  was 

(d)  Curti*  V.  Spittfj,  1  Bing.  N.  C.  756 ;  1  Barn.  &  Cres.  479. 

Hodges,  15S ;  Merceron  v.  Dowson^  6  Barn.  (g)  Bac.  Abr.  tit.  Covenant^  (E  5). 

&  Cres.  479 ;    8  Dowl.  &  RyL  264.    See  (h)  Noke  v.  Awder,  Cro.  Eliz.  373,  436. 

also  ante,  87,  92.  (t)  I^^^  v*  Bidge,  Cro.  Eliz.  868. 

(tf)  Hare  v.  Cator,  Cowp.  766 ;  Curtu  v.  {k)  Eaton  v.  Jaquet,  2  Dougl.  455 ;  Sparkt*^ 

Spittu,  1  Bing.  N.  C  756 ;  1  Hodges,  153.  ▼.  Smith,  2  Vern.  275 ;  Walker  v.  Aeoet,  t 

(/)  Congham  y.   King,  Cro.   Car.   221 ;  Dougl.  461 ;   Chiwnery  v.  Blackbmm,  1  H. 

Qamon  v.  Vemon,  2  Lev.  281 ;  Stevenson  v.  Black.  117,  n.    But  see  Pilkingten  Y,Skalkrt 

Lombard,  2  East,  576 ;  Twyuam  v.  Oickard,  2  Vem.  174 ;  Powell  on  MorC  178,  &c  6dk 

2  Bam.  &  Aid.  105 ;  Merceron  v.  Domon^  6  edit 
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liable  to  ground  rent,  though  he  never  had  taken  possession  (l) :  and      Book  I. 
in  a  subsequent  decision  upon  the  subject,  where  the  mortgagee  had       sect*  s. 
never  in  fact  entered  at  all,  the  case  of  Eaton  v.  Jaques  was  formally 
overruled  by  the  Court  of  Common  Pleas  (m) ;  and  it  has  long  been 
considered  that  a  mortgagee  of  a  term  might  assign  it  without  being 
in  actual  possession  (n).     A  mortgagee  may  avoid  the  liability  of  an 
assignee  by  taking  an  under-lease  instead  of  an  assignment,  and 
this  is  the  ordinary  course.     But  if  he  become  assignee,  equity  will 
not  afford  him  any  relief,  though  he  may  offer  to  forego  his  lien  and 
lose  his  money  (o).     If,  however,  he  has  never  been  in  possession,  the 
Court  will  not  entertain  a  bill  to  discover  whether  the  lease  has  been 
assigned  to  him,  but  will  leave  the  plaintiff  to  recover  at  law  as  well 
as  he  can  {p).     It  has  always  been  settled,  that  if  the  mortgagee  enter 
into  possession,  he  becomes  liable  to  all  covenants  which  run  with  the 
land,  for  he  takes  it  cuni  onere,  and  enjoying  the  profits,  he  must 
submit  to  the  losses ;  and  no  situation  is  more  irksome  and  disadvan- 
tageous than  that  of  a  mortgagee  in  possession,  inasmuch  as  he  must 
pay  himself  as  he  can  out  of  the  rents  and  profits  {q).    A  trustee  to 
whom  a  lease  is  assigned  to  secure  an  annuity  to  a  third  person  is 
strictly  an  assignee  (r). 

A  species  of  quasi  assignment  may  be  made  by  a  deposit  of  the  Equitable  Ab- 
fease  as  a  security  for  money  advanced;  but  this  will  not  have  the  c^otit. 
effect  of  giving  the  creditor  any  legal  title.  In  one  case  where  the 
creditor  bad  taken  possession  of  the  premises,  it  was  held  to  amount 
to  an  equitable  assignment  of  the  term,  even  to  such  an  extent  as  to 
enable  a  lessor  to  maintain  a  bill  in  equity  against  the  creditor  for  the 
specific  performance  of  covenants  running  with  the  land  («). 

(c)  Assignment  for  the  Benefit  of  Creditors. 
Trustees  under  an  assignment  for  the  benefit  of  creditors  are  enti- 
titled— like  assignees  under  the  bankrupt  and  insolvent  acts(^) — to  a 
treasonable  time  to  ascertain  whether  property  held  under  a  lease  by 
the  debtor  can  be  made  available  for  the  benefit  of  the  creditors  or 
not;  but  if  they  act  in  such  a  way  as  to  render  the  premises  of  less 
value  to  the  lessor,  or  deal  with  the  property  as  if  the  lease  were  vested 
in  them,  they  will  by  that  conduct  make  themselves  personally  liable 

(0  SUme  Y.  Evans,  Peake,  Ad.  Ca.  94;  Geo.  III. 
&  C.  cit«d  7  East,  341.  (r)  Gretttm  v.  Digglet,  4  Taunt  766.     A 

(«)  ffUUams   V.  Botanquet,  I   Brod.  &  power  ffiven  to  a  trustee  in  a  mortgage  deed 

Bmg.  238 ;  3  Moore,  500 ;  and  see  Wester-  to  sell  if  the  mortgagee  requests  it,  does  not 

^  T.  DaU,  7  Term  Rep.  312;  Burton  v.  necessarily  imply  a  right  to  enter  on  the 

Sarelinf,  7  Bing.  745;  5  Moore  &  Pay.  785.  premises  ;   Watson  v.  Waltham,  2  Ad.  8c  EL 

(«)  SmartU  v.  Williams,  3  Lev.  388.  485 ;  1  Har.  &  Wol.  24;  4  Nev.  &  Man. 

(o)  Jmm.,  Freem.  Cha.  253 ;  Casberd  v.  537. 
^it'Gen.,  6  Price,  411 ;  Sparhes  v.  Smith,  2  («)  Lucas  v.  Comerford,  1  Ves.  jun.  235. 

Vem,  275.  But  see  Moores  v.  Choat,  8  Sim.  608  (over- 


{p)  Sparkes  ▼.  Smith,  2  Vem.  275.  ruling  Flight  y.  BentUy,  7  Sim.  149),  and 

'r)  Per  Lord  Kenyon,  C.  J.,  in  Cheese^       Close  v.  Wilberforce,  I  Beay.  112. 
▼.  Broughttm,  in  K.  B.  East  Term,  35  (t)  See  post,  87,  9^ 
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Book  I.      for  the  payment  of  the  rent  and  performance  of  the  covenants  (tt).  An 

Chapter  VI»  *    *>  i 

Sect.  8.       action  for  use  and  occupation  cannot  be  maintained  by  the  lessor  of  a 
'"  tenancy  from  year  to  year  against  trustees  under  a  deed  of  assigDment 

for  the  benefit  of  creditors,  upon  an  occupation  by  them  for  the  pur- 
pose of  disposing  of  the  insolvent's  property,  unless  they  have  actually 
occupied  as  tenants  (or).  An  assignment  for  benefit  of  creditors  by  a 
trader  and  farmer  of  all  her  "  effects,  stock,  books  and  book  debts," 
conveys  the  cattle  on  the  farm  (y).  Where  a  lessee  of  premises  at 
rack-rent  assigned,  for  the  benefit  of  his  creditors,  all  and  singular  his 
stock  in  trade,  &c.,  and  all  other  his  personal  estate  and  effects  what- 
soever, and  the  assignees  were  to  pay  the  rent  accruing  due  up  to  a 
future  day  named,  it  was  held  that  the  lease  passed  under  the  assign- 
ment (z).  Where  a  tenant  assigned  all  his  household  goods,  &c.,  and 
*'  all  his  tenant  right  and  interest  yet  to  come  and  unexpired"  in  and 
to  the  farm  and  premises,  it  was  held  that  the  tenant's  interest  in  crops 
not  yet  sold  passed  (a). 


Sect.  4. — Under-Lease. 
Distinction  be-      An  under-lease  (5)  of  the  whole  term  has  been  held  to  amount  to  an 
leasOT  and^A "    assignment  in  law  (c) :  but  it  appears  that  such  instruments  will  be 
signments.        good  as  under-leases  as  between  the  parties  to  them  (d).     If  a  person, 
having  an  interest  for  three  years  only,  make  a  lease  for  five  years,  it 
would  be  good  for  three  years,  but  would  operate  as  an  assignment 
and  not  as  under-lease ;  for  where  an  authority  is  given  to  any  one  to 
execute  any  act,  and  he  executes  it  contrary  to  the  effect  of  his  autho- 
rity, this  is  utterly  void ;  but  if  he  execute  his  authority,  and  withal 
goes  beyond  the  limits  of  his  warrant,  this  is  void  for  that  part  only 
wherein  he  exceeds  his  authority  (e). 
What  Under-        An  Under-lease  made  by  a  lessee  for  years,  determinable  on  a  fiitnre 
leases  are  good,  ^^y  certain,  and  to  commence  immediately  on  his  death,  is  good,  if 
he  die  within  the  time  (/) ;  therefore  a  man  possessed  of  a  term  for 
twenty  years  may  grant  the  lands  for  nineteen  years  to  commence  after 
his  death,  and  it  will  be  good  for  so  many  of  the  twenty  years  as  shall 
be  unexpired  at  the  time  of  his  death.     Where  a  lessee  has  power  to 
renew  his  term  upoii  giving  six  months'  notice  of  his  intention  before 
its  expiration,  and  upon  his  preparing  a  fresh  lease  &c.^  he  cannot, 

(n)  Carter  v.  Warne,  4  Car.  &  Pay.  191 ;  covenants  contained  in  the  original  lease: 

1  Mood.  &  Malk.  479.  Cosser  v.  CoUinge,  3  Rus,  &  Keen,  285  ; 

(x)  How  V.  Kennett,  3  Ad.  &  El.  659  ;  1  Flight  v.  Bartony  ibid.  282. 

Har.  &  Wol.  391 ;  6  Nev.  &  Man.  1.  (c)  Hicks  v.  Downing,  1  Lord  Raym.  99; 

(y)  Lewis  v.  Rogers^  1  Cromp.  M.  &  Ros.  Wollaiton  v.  Hakewill^  3  Scott,  N.  R-  593 ; 

48 ;  4  Tyr.  872.  3  Man.  &  Gran.  297. 

{z)  Ringer  y,  Cann,  3  Mees.  &  Wels.  343;  (d)  See  ante,  211. 

1  Horn.  &  Hurl.  67.  (e)  Bull.  N.  P.  106. 

(a)  Petch  V.  2V*rtn,  15  Mees.  &  Wels.  110.  (/)  Child  v.  Baylie,  Cro.  Jac.  459;  GmU 

(b)  It  is  the  duty  of  a  person  contracting  v.  Locrqft,  Cro.  Eliz.  287.     Sed  vide  C^pen- 
for  an  under-lease  to  inform  himself  of  the  hurst  y.'Capenhurst,  Sir  T.  Raym.  27. 
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he  gave  notice  of  such  his  intention^  demise  the  premises  to  Book  I. 
another  party  beyond  the  expiration  of  the  first  term,  unless  he  pre-  "sect.\. 
pare  such  fresh  lease  and  get  it  executed^  or  at  least  endeavour  so  to 

Mg). 

Sect.  5. — Attornment 
Upon  the  subject  of  attornment  (which  now  exists  scarcely  in  any  Statutes  regu- 
case)  it  may  be  as  well  to  observe,  that  after  the  statute  quia  emptores  Jj^^^  Attorn- 
teiTanim(A)  was  passed,  by  which  subinfeudation  was  prohibited,  it 
became  necessary  that  when  the  reversioner  or  remainder-man,  after 
an  estate  for  years,  for  life  or  in  tail,  granted  his  reversion  or  remain- 
der, the  particular  tenant  should  attorn  or  consent  to  pay  his  rent  to 
the  grantee.     This  necessity  of  attornment  was  in  some  degree  dimi- 
nished by  the  Statute  of  Uses  (i) ;  for  by  that  statute  the  possession 
was  immediately  executed  to  the  use ;  and  by  the  Statute  of  Wills  (k), 
by  which  the  legal  estate  is  immediately  vested  in  the  devisee.    Attorn- 
ments however  are  now  rendered  almost  unnecessary  in  any  case  by 
the  statute  of  Anne  (/),  which  enacts  that  all  grants  and  conveyances 
of  manors,  lands,  rents,  reversions,  &c.  by  fine  or  otherwise,  shall  be  * 

good  without  the  attornment  of  the  tenants ;  but  notice  must  be  given 
of  the  grant  to  the  tenant,  before  which  he  shall  not  be  prejudiced  by 
payment  of  any  rent  to  the  grantor,  or  of  breach  of  the  condition  for 
non-payment.  Also  by  an  act  in  the  reign  of  Geo.  II.  (wi)  attornments 
made  by  tenants  to  strangers  claiming  title  to  the  estate  of  their  land- 
lords shall  be  null  and  void,  and  their  landlords'  possession  not  affected 
thereby;  the  statute  however  does  not  extend  to  vacate  any  attorn- 
ment made  pursuant  to  a  judgment  at  law,  or  with  the  consent  of  the 
landlord,  or  to  a  mortgagee  on  a  forfeited  mortgage  (n).  It  has  been 
held  that  under  the  statute  of  Anne  the  execution  of  a  mortgage  deed 
operated  as  an  attornment  of  a  tenancy  from  year  to  year  (o). 

Payment  of  rent  by  a  tenant  to  his  landlord,  after  the  title  of  the  What  amounts 
latter  had  expired,  and  after  the  tenant  had  received  notice  of  an 
adverse  claim,  does  not  amount  to  an  acknowledgment  of  title  in  the 
landlord,  or  to  a  virtual  attornment ;  unless  at  the  time  of  such  pay- 
ment the  tenant  heard  the  precise  nature  of  the  adverse  claim,  or  how 
the  landlord's  title  had  expired  {p).    Where  rent  is  paid  by  succeeding 

{g)  Maekay  ▼.  Maekreth,  2  Chitt.  461 ;  divided  by  a  conveyance  of  any  kind;  lUtns 

S-CnotS.  P.4  Dougl.  213.  y.  Watsmit  5  Mees.  &  Wels.  255. 

ih)  18  Edw.  I.  St.  1.  (m)  11  Geo.  II.  c.  19.  s.  11. 

(t)  27  Hen.  VIII.  &  10.  (n)  See  Lumley  v.  Hodgson,  16  East,  99. 

W  34  &  S5  Hen.  VIII.cS,  repealed  by  (o)  Bttrrowes  v.  Gradirij  1  Dow.  &  Low. 

7  Win.  IV.  &  1  Vict.  c.  26.  213. 

(')  i  Ann.   c   16,   sa.  9,  10.      A  rent-  (p)  JVnn^r  v.  Z)up2oc,  2  Bing.  10;  9  Moore, 

efaarge  may  be  divided  by  will  or  by  deed,  38 ;  and  see  England  v.  Sladet  4  Term  Rep. 

operating  under  the  statute  of  uses,  so  as  to  682;  Gregory  v.  Doidge^  3  Biog.  474;  11 

*  ithe  tenant  liable  without  attornment  Moore,  394;    and  Claridge  v.  Mackensie,  4 


to  an  Attorn- 
ment 


to  several  distresses ;  and  semble,  tbat  since      Man.  &  Gran.  143 ;  4  Scott,  N.  R.  796. 
tbe  statute  of  4  Ann.  c  16,  s.  9,  it  may  be  so 
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Book  I.      tenants  after  an  adverse  possession  of  twenty-three  years,  it  does  not 
^8ect.\    *  amount  to  an  attornment,  unless  the  consent,  or  at  least  the  know- 
ledge,  of  the  landlord  can  be  shown  (y).     Where  A.  being  tenant  of 
premises  under  an  indenture  of  lease  granted  by  B.y  a  sequestration 
issued  out  of  the  Court  of  Chancery  against  the  latter;  and  A,  then 
signed  the  following  instrument : — "  I  hereby  attorn  and  become  the 
tenant  to  C.  and  2).,  two  of  the  sequestrators  named  in  the  writ  of 
sequestration  issued  in  the  said  suit  in  Chanceiy,  and  to  hold  the 
same  for  such  time  and  on  such  conditions  as  may  be  subsequently 
agreed  upon;"  it  was  held,  that  this  was  an  agreement  to  become 
tenant,  and  operated  as  an  attornment ;  and  also  that  as  A,  had  not 
received  possession  from  C.  and  2>.,  he  was  not  estopped  by  the 
attornment  from  disputing  their  title  to  the  premises  (r).     But  an 
instrument  whereby  the  tenant  merely  puts  one  person  in  the  place  of 
another  as  his  landlord,  and  continues  to  hold  under  the  same  terms 
and  conditions  as  before,  is  a  mere  attornment  and  not  an  agreement; 
and  it  was  held  that  it  was  evidence  of  ownership  at  the  time  it  was 
executed  against  future  occupiers,  though  they  did  not  claim  through 
the  person  who  signed  it  {$).    An  instrument  in  these  terms, "  I  hereby 
certify  that  I  remain  in  the  house,  at  &c.,  belonging  to  TT.  G.,  on 
sufferance  only,  and  agree  to  give  him  immediate  possession  at  any 
time  he  may  require,"  does  not  amount  to  an  agreement  for  a  tenancy 
so  as  to  require  a  stamp  {t).     An  attornment  to  the  mortgagee  by  the 
tenant  of  the  mortgagor  for  two  years'  rent  previously  due  is  good(tt). 


Sect.  6. — Writs  of  Execution. 
General  Effect       Where  an  execution  is  issued  against  the  lands  of  a  man  by  writ  of 

of  *Writ«  t\f 

Execution.  elegit  or  statute-staple,  the  law  vests  the  lands  so  seized  in  the  judg- 
ment creditor ;  and  where  a  term  for  years  is  seized  and  sold,  as  it 
may  be  by  the  sheriff,  the  vendee  becomes  an  assignee.  It  may  be 
further  observed,  that  where  a  term  is  affected  by  a  writ  of  elegit  or 
fieri  facias,  it  is  so  affected  from  the  time  the  writ  is  lodged  in  the 
sheriff's  hands;  and  therefore  that  any  disposition  of  it  after  that 
period  is  void  as  against  the  judgment  creditor  by  the  Statute  of 
Frauds,  29  Car.  II.  c.  3,  s.  16;  but  this  statute  does  not  apply  to 
cases  as  between  the  parties. 
Sheriff's  Duty  The  sheriff  cannot  turn  a  tenant  out  of  possession  when  he  has 
WriteTof  Fi.W  taken  a  term  under  an  execution  against  the  landlord  (x)  ;  but  quaere 

(q)  Meredith  v.  GUpin,  6  Price,  146.  &  El.  255 1  3  Nev.  &  Per.  335. 

(r)  Cornish  v.  Searall^  8  Barn.  &  Cres.  {t)  Barry  v.  Goodman,  2  Mee&  &  Wels. 

471 ;  1   Man.  &  Ryl.  703 ;  but  see  Hall  v.  768 ;  Mur.  &  HurL  184. 

Butler,  10  Ad.  &  £1.  204;  2  Per.  &  Dav.  (u)  Gladman  v.  Plumer,  15  Law  J.,^.S., 

874.  Q.B.,79;  10  Jur.  109. 

(t)  Doe  d.  Lintey  y.  Edwards,  5  Ad.  &  El.  («)  Rumballv,  Murray,  3  Term  Rep.  298; 

95 ;  2  Har.  fir  WoL   189 ;  6  Nev.  &  Man.  and  see  Miller  v.  Pamell,  2  Marsh.  7a. 
633 ;  see  also  Doe  d.  Wrigitt  v.  Smith,  8  Ad. 
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whether  the  sheriff  who  sells  a  term  in  possession  of  the  debtor  under      Book  I. 

a  fi.  fe.  may  not  put  the  vendee  in  possession  (y).    When  the  sheriff     "8ect.\   ' 

under  a  writ  of  fi.  fa.  seizes  a  lease,  and  sells  the  term,  he  must  make 

an  assignment  in  writing;  and  if  he  merely  puts  the  execution  creditor 

in  possession,  the  debtor  may  recover  in  ejectment  (2r).     If  the  sheriff 

sells  the  term  before  the  writ  is  returnable,  but  does  not  execute  the 

assignment  to  the  vendee  till  a  subsequent  period,  the  assignment  is 

valid  (a).    Where  a  sheriff  takes  a  lease  and  fixtures  in  execution,  he 

must  sell  the  fixtures  separately,  if  he  cannot  find  a  purchaser  for  the 

whole  (j^).    After  having  seized  and  sold  a  term  for  years,  it  is  the 

sherifTg  duty  to  assign  it  to  the  purchaser;  in  doing  which  he  need 

not  state  in  the  assignment  the  particular  interest  which  the  defendant 

has,  for  he  may  not  be  able  to  ascertain  precisely  what  it  is ;  it  is 

snfficient  to  state  that  the  defendant  is  possessed  of  a  term  of  years 

yet  to  come  and  unexpired,  and  to  assign  all  his  interest  therein 

generally;  and  it  is  more  prudent  to  state  the  interest  in  this  way 

generally  than  to  set  it  out  particularly;  for  if  he  fail  in  any  particular, 

the  purchaser  will  not  have  a  good  title.     Such  assignments  may  be 

made  by  the  under-sheriff  in  the  name  and  under  the  seal  of  office  of 

sheriff(c). 

Where  an  outgoing  tenant  agreed  to  assign  the  remainder  of  his  What  terms 
term,  it  has  been  held  that  the  sheriff,  before  an  actual  assignment  ^nLraFL^Fa. 
made,  may  sell  the  term  under  a  fieri  facias  against  the  tenant,  and 
pat  upon  it  the  value  agreed  to  be  given  by  the  incoming  tenant  (d). 

Formerly  copyhold  lands  could  not  be  extended  under  an  elegit,  nor  What  Lands 
coold  more  than  a  moiety  of  the  debtor's  lands ;  but  now  by  statute  under  an 
1 1 2  Vict.  c.  110,  s.  11  (e),  the  whole,  and  as  well  copyhold  as  fi*ee-  ^^«^^ 
hold,  may  be  extended. 

It  would  seem  that  a  tenant  by  elegit  may  enter  by  virtue  of  the  Rights  and  Li- 
writ  without  an  ejectment  (/);  and  may  distrain  for  rent  without  p^^et!*^^**** 
attornment  (^f).  The  owner  of  property  having  mortgaged  it  for  a 
term  of  years,  afterwards  had  an  elegit  against  his  lands,  and  the 
sheriff  delivered  the  mortgaged  lands  into  the  hands  of  the  judgment 
creditor :  it  was  held  that  the  latter  had  no  right  to  evict  a  person  who 
had  become  tenant  since  the  mortgage  and  since  the  execution  (A). 
S«2ure  by  a  sheriff  of  a  lease  of  a  debtor's  dwelling-house  does  not 
vest  the  term  in  the  sheriff,  but  it  remains  in  the  debtor,  even  though 
sold  by  public  auction,  until  after  the  sheriff  executes  an  assignment  to 

(jf)  Tayhr  v.  Cole,  S  Term  Rep.  292.  (d)  Sparrow  v.  Brutol  {Earl)\  1  Manh.  10. 

(s)  Doe  d.  Hughes  ▼.  Jones,  9  Mees.  &  (e)  See  also  stats.  11  Geo.  IV.  &  1  Will. 

Wdj.  372;  1  Dowl.  N.  S.  362.  IV.  c.  47,  and  11  &  12  Vict.  c.  87. 

(o)  Doe  d.  Stevens  v.  Donston,  1  Barn.  &  (/)  Rogers  v.  Pitcher,  6  Taunt  202 ;    1 

Aid.  230.  Marsh.  541. 

(*)  Barnard  ▼.  Leigh,  1  Stark.  43.  (g)  Lloyd  v.  Davies,  2  Exch.  Rep.  103. 

.(c)  Doe  d.  James  ▼.  Brawn,  5  Bam.  &  (h)  Poole,  Mayor,  &c.  v.  Whitt,  16  Mees. 

AW.  248.  &  Wels.  671. 
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Book  I.  the  purchaser  (»).  Persons  who  purchase  terms  from  the  sheriiF  under 
^°Sect."6.       ^^i^  of  execution,  are  assignees  in  law  so  as  to  become  liable  to 

' actions  on  covenants  contained  in  the  lease  (A).    Where  a  disposition 

/  of  the  lease  has  been  made  by  virtue  of  a  fieri  facias  or  an  elegit,  the 

J  lessee  continues  liable  on  his  covenant,  notwithstanding  the  estate  be 

taken  from  him  against  his  consent  (/)•  The  execution  creditor  is  not 
I  entitled  to  rent  becoming  due  after  the  delivery  to  the  sheriff  of  a  writ 

of  elegit  against  the  lessor,  but  before  inquisition  taken  thereon  (m). 


Sect.  7. — Bankruptcy. 
Vhat  Property      By  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict.  c.  106,  s.  141, 
^Mi^eL*^*     which  act  repeals  6  Geo.  IV.  c.  16,  and  part  of  1  &  2  Will.  IV.  c.  66  («), 
^  when  a  person  shall  have  been  adjudged  a  bankrupt,  all  his  present 

and  future  personal  estate  (which  of  course  includes  leases  and  terms), 
and  all  properties  which  he  may  acquire  previously  to  his  certificate, 
become  absolutely  vested  in  his  assignees  for  the  time  being  by  virtae 
of  their  appointment;   and  by  section  142  all  lands,  tenements  and 
hereditaments,  except  copy  or  customaryhold,  in  England,  Scotland, 
Ireland,  or  the  dominions,  plantations  or  colonies,  and  all  his  interest 
therein,  &c.,  shall  be  vested  in  his  assignees  (o).     Assignees  of  bank- 
rupts appear  to  be  entitled  to  the  benefit  of  an  agreement  for  a  lease  (|i): 
or  of  an  equity  of  redemption  {q) :  but  it  would  seem  that  they  are  not 
entitled  to  the  benefit  of  a  covenant  for  the  redemption  of  the  property 
granted  by  a  lease  (r).     A  steam-engine,  erected  for  the  purpose  of 
working  a  colliery,  to  be  used  by  the  lessee  during  his  term,  but  to  be 
held  as  the  property  of  the  landlord,  subject  to  such  use,  will  not  pass 
to  the  assignees  of  the  tenant  on  his  bankruptcy,  for  it  does  not  come 
within  the  description  of  "goods  and  chattels"  in  the  repealed  act 
6  Geo.  IV.  c.  16,  s.  72,  or  in  the  12  &  13  Vict  c.  106,  s.  125,  the  lan- 
guage of  which  is  similar,  nor  had  the  bankrupt  the  actual  or  apparent 
ownership  {$),     So  fixtures  while  attached  to  the  freehold  do  not  pass 

(t)  Playfair  y.Miugrovet  14  Mees.  &  Wels.  liable  to  become  bankrupt. 
289;  3  Dow.  &  Low.  72.  (o)  See  further,   12  &  13  Vict,  c  106, 

(k)  I  Dougl.  184.  8.  142. 

(/)  Auriol  V.  MilU,  4  Term.  Rep.  98.  {p)  Powell  v.  Lloyd,  1  You.  &  Jerv.  427 ; 

{m)  Sharp  v.  Key^  8  Mees.  &  Wels.  379.  Morgan  v.  Rhodett  1  Myl.  &  K.  4S5 ;  1  Mon- 

(n)  This  act  repeals,  wholly  or  in  part,  &  Air.  215  ;  stat  12&  13  Vict,  c  106,  s.  145. 
the  principal  acts  relating  to  bankruptcy.  (q)  Fandermaker  v.  Desborough^  2  Vera. 

In  answer  to  an  action  by  a  landlord  a^inst  96. 

the  assignees  of  a  bankrupt  for  rent,  it  was  (r)  A  covenantee  having  becoTae  a  bank- 
held  that  the  latter  might  plead  that  the  rupt,  it  is  a  question  whether  the  right  of 
term  did  not  vest  in  them  ;  and  to  avoid  the  action  on  such  a  covenant,  supposing  it  to 
effect  of  the  1  &  2  Will.  IV.  c.  56,  s.  25,  they  have  been  broken,  would  pass  to  his  assig- 
might  also  plead  that  it  did  vest,  but  that  nees ;  CoUison  v.  Lettsom,  6  Taunt.  224  * 
they  abandoned  it,  and  were  not  therefore  2  Marsh.  1. 

liable;  Thompson  v,  Bradbury ^  3  Dowl.  147.  («)  Coombt  v.  BeaununU,  5  Barn.  &  AdoL 

Section  25  of  1  &  2  Will.  IV.  c.  56,  with  72.    See  also  £x  parte  Scarth,  1  Mont.  Deaa 

other  sections,  is  repealed  by  12  &  13  VicL  &  De  G.  240;  and  Exports  JSroad9iH>od   id. 

c.  106.     By  the  latter  act,  s.  65,  no  farmer  631.  * 

or  grazier  shall  as  such  be  deemed  a  trader 
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to  the  assignees  of  a  tenant  {t).     As  to  the  validity  of  payments,  con-      Book  I.  . 
▼eyances,  contracts,  executions,  &c.,  in  cases  of  bankruptcy,  see  the       sect.  7. 
12  4  13  Vict  c.  106,  s.  133  (m). ^^— 

If  a  lease  to  a  trader  contain  a  proviso  that  it  shall  be  void  if  he  Effect  of  a 
become  bankrupt,  the  term  does  not  pass  to  his  assignees,  but  deter-  to^aMign!  "**' 
miaes  altogether  upon  that  event  taking  place  (x) :  so  a  lease  for 
BO  long  as  the  trader  shall  continue  to  inhabit  the  farm-house  and 
actually  occupy  the  land,  and  not  let  or  part  with  the  lease ;  for  upon 
biB  ceasing  to  inhabit,  &c.  it  immediately  becomes  forfeited  (y)  :  but 
the  usual  covenant,  not  to  let  or  assign  the  premises  without  the  licence 
of  the  lessor,  will  not  prevent  a  lease  from  passing  to  the  assignees  (z): 
and  to  prevent  it  from  so  passing  there  must  be  an  express  proviso  to 
that  effect  (a). 

Formerly  a  bankrupt  possessed  of  a  term  of  years  at  the  time  of  his  Extent  of  the 
bankruptcy,  whether  the  assignees  took  possession  or  not,  was  at  all  ga^^i^t?^  *^* 
times  during  the  term  liable  to  be  sued  by  the  lessor  in  an  action  of 
covenant,  on  the  ground  that  the  assignment  only  assigned  the  interest 
in  the  land,  but  did  not  destroy  the  privity  of  contract  between  the 
lessor  and  lessee,  although  it  was  considered  otherwise  with  respect  to 
the  action  of  debt  (6).  But  now,  by  the  statute  12  &  13  Vict.  c.  106, 
8. 145,  "  any  bankrupt  entitled  to  any  lease  or  agreement  for  a  lease, 
if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adju- 
dication of  bankruptcy,  or  to  be  sued  in  respect  of  any  subsequent 
non-observance  or  non-performance  of  the  conditions,  covenants  or 
agreements  therein  contained ;  and  if  the  assignees  decline  the  same, 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or  agree- 
m^t  to  the  lessor  or  person  agreeing  to  grant  a  lease,  within  fourteen 

(0  BitffdeUy.  9r Michael,  1  Cr.  M.  &  Ros.  v.  Feame,  6  Queen's  B.  Rep.  20 ;  Lacking^ 

\ti',  »  Tvr.  181 ;  Ex  parte  Reynal,  2  Mont  ton  \.  Elliott,  7  Man.  &  Gran.  538 ;  8  Scott, 

»eac  &  De  G.  443 ;  Ex  parte  King,  1  Mont  N.  R,  275. 

Deac  &  De  G.  119:  Fletcher  v.  Manning,  1  {x)  Roe  d.  Hunter  v.  GaUiers,  2  Term 

^wr.  &  Kir.  350;    Ex  parte  Heathcoate,  2  Rep.  133. 

MoDt  Deac  &  De  G.711 ;  Ex  parte  Cowell,  (y)  Doe  d.  Lockwood  v.  aarke,  8  East, 

17LawJ.,  N.S.  Bankr.  16;  12  Jurist,  411.  185;    and  see  Doe  d.  Norfolk  (Duke)  v. 

(«)  It  has  been  held  that  executions  on  Hawke,  2  East,  481. 
{■^gacDts  on  warrants  of  attorney  executed  («)  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795; 

by  seizure,  but  not  completed  by  sale,  are  1  Marsh.  359;  2  Rose,  Bank.  Ca.  280;  and 

jot  protected ;  »ipy  v.  Carter,  11  Mees.  &  see  Doe  d.  Mitchenson  v.  Carter,  8  Term 

w«s.  571 ;  2  Dowl.  N.  S.  831 ;   Whitmore  Rep.  57,  300;  Lloyd  v.  Cri»p,  5  Taunt.  249 ; 

^.Bobineon  or  Robertson,  8  Mees.  &  Wels.  Philpot  v.  Hoare,  Ambl.  480 ;  and  Wadham 

W;  IDowLN.S.  135;sees.l33of  12fiEl3  ▼.  Marlowe,  2  Chit  500;  4  Dougl.  54;  8 

VJct  c.  106.    See  also  on  these  enactments,  East,  314,  n. ;   1  H.  Black.  438,  n. 
*«^'»'«P  ▼•  SeariMbnck,  8  Dowl.  746;  Moore  (a)  Doe  d.  Goodbehere  v.  Bevan,  3  Maule 

y.«ittip#.  9  DowL  294;  Pewtrese  v.  Annan,  &  Selw.  353.    See  post.  Chap.  VIJ.,  Sect  6, 

itod.  828;  Edwards  r.  Lawley,  8  Dowl.  234;  (b),  and  Book  II.,  Chap.  V.,  Sect  2,  (c). 
fih»eU  V.  nmbreil.  1  Dowl.,  N.  S.,  778;  (6)  AuHol  v.  MUU,  1  H.  Black.  433;  4 

««»fy  ▼.  Eaton,   10  Mees.  &  Wels.  22;  Term  Rep.  94;   Wadham  v.  Marlow,  1  H. 


F.  Wentuforth,  ibid.  36  ;  Turquand  Black.  438,  n. ;  8  East,  314,  n. ;  4  Dougl. 

▼.  Vanderplank,  ibid.  180;  Hocking  v.  Acra-  54;   1  Term  Rep.  91 ;   2  Chit.  600 ;  CowUy 

^  11  Mees.  &  Wels.  170;    1  Dowl.  &  v.  Dunlop,  7  Term  Rep.  580;    Lu^ord  v. 

^'  434;  Belcher  v.  Magnay,  12  Mees.  &  Barber,  1  Term  Rep.  86. 
Wels.  102;  1  DowL  &  Low.  441 ;  Fawcett 
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Book  I.      days  after  he  shall  hare  had  notice  that  the  assignees  shall  have  de- 
"aECT*7.       clined  as  aforesaid"  (c).    This  statute,  which  follows  the  language  of 
'  the  repealed  statute  6  Geo.  IV.  c.  16,  s.  75,  does  not  put  an  end  to  the 

lease,  but  merely  discharges  the  bankrupt  from  any  subsequent  pay- 
ment of  the  rent  or  observance  of  the  covenants  (d).     It  would  aeem^ 
however,  that  it  only  exempts  the  bankrupt  from  personal  liability, 
and  does  not  affect  the  landlord's  right  of  distress ;  and  that  it  applies 
only  to  cases  where  covenants  are  broken,  or  rent  becomes  due  after 
the  delivery  up  of  the  lease  by  the  bankrupt;  for  between  the  fiat,  or 
the  filing  of  the  petition,  and  the  election  of  the  aasigneea,  or  the 
bankrupt  giving  up  the  lease,  the  property  continues  in  the  bankrupt  (e). 
A  tenancy  from  year  to  year  under  a  parol  agreement  is  within  the 
statute,  which  is  satisfied  by  the  bankrupt  giving  up  possession  of  the 
premises ;  and  where  the  rent  was  agreed  to  be  paid  half-yearly,  and 
the  tenant  became  bankrupt  before  a  half-year*8  rent  was  due,  it  was 
held  that  the  lessor  could  not  recover  for  the  use  and  occupation  of 
the  premises  up  to  the  time  of  the  bankruptcy,  as  no  rent  was  due(/)* 
A  right  of  action  on  a  breach  of  covenant  not  secured  by  a  penalty, 
and  where  the  damages  to  be  recovered  are  uncertain,  seems  not  to 
be  barred  by  the  certificate  of  the  defendant,  who  became  a  bankrupt 
afler  the  covenant  was  broken  (g). 
What  amounts       Neither  the  assignment  of  a  bankrupt's  personal  estate  under  his 
^  Ae^AMtff"   commission,  nor  the  statutes  themselves,  vest  a  term  of  years  in  the 
nees  to  take      assignees,  unless  they  do  some  act  to  manifest  their  assent  to  the  assign- 
p«^.  ^  nxent  as  it  regards  the  term,  and  their  acceptance  of  the  estate  (A)' 

They  are  not  concluded  by  putting  up  premises  to  sale ;  for  they  may 
make  an  experiment  to  see  if  the  lease  be  beneficial  (i) ;  but  in  a  case 
where  they  put  up  premises  to  auction,  and  found  a  purchaser,  and 
received  a  deposit,  but  the  contract  of  sale  afterwards  went  off  with- 
out the  assignees  showing  any  reason  why  they  did  not  enforce  it;  it 
was  held  that  by  so  doing  they  had  sufficiently  elected  to  take  all  the 
estate  and  interest  of  the  bankrupt  in  the  premises  (A),  When  Ae 
assignees  of  a  bankrupt  enter  upon  and  take  possession  of  his  lease- 
hold property,  they  become  chargeable  with  the  covenants  in  the  lease, 
although  the  bankrupt's  effects  were  upon  the  premises,  and  the 

(c)  This  enactment  is  in  accordance  with  &  Aid.  593,  decided  on  a  former  hantanipt 
the  dictum  of  Mr.  Justice  Yates,  in  Mayor      statute,  49  Geo.  III.  c  121,  a.  19. 

V.  Steward,  4  Burr.  2239,  which  was  how*  (/)  Slack  v.  IStarp,  8  Ad.  &  EL  366;  3 

ever  overruled.  Nev.  &  Per.  390 ;  1  WiU.  Wol.  &  Hod.  4^; 

(d)  Manning  v.  Flight,  3  Bam.  &  Ad.  Ex  parU  Hopton,  2  MoDt.  Deac.  &  De  6. 
21 1.  The  certificate  does  not  operate  as  a  347 ;  but  see  Briggt  v.  Somry,  8  Meet.  & 
release  of  rent  due  before  the  bankruptcy ;  Wels.  729 ;  and  Ex  parte  Stiuon,  2  Biose, 
it  only  operates  as  a  discharge  of  the  person  Bank.  Ca.  86. 

and  goods  of  the  bankrupt;  Newton  v.  Scott,  (g)  Banister  v.  Scott,  6  Term  Rep.  469. 

9  Mees.  &  Wels.  434 ;  10  Mees.  &  Wels.  (A)  Copeland  v.  Steven*^  1  Bam.  &  Aid. 

471 ;  see  also  Toppin  v.  Field,  4  Queen's  B.  593. 

Rep.  386 ;  3  Gale  &  Dav.  340.  (t)  Turner  v.  RitAanUtmj  7  East,  335  i  ' 

(e)  Briggs  v.  Sowry,  8  Mees.  &  Wels.  Smith,  330. 

729 ;  see  also  Copeland  v.  Stephens,  1  Barn.  (ilr)  Hastings  v.  WUsan^  Holt,  29a 
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I  ddiver  up  the  keys  immediately  after  the  effects  are  sold  (/) ;      Book  I. 
but  till  after  some  act  of  election  to  accept  the  lease  has  been  done  by       sect.  7. 


them,  the  term  still  remains  in  the  bankrupt  (m).    Where  a  bankrupt  ' 
had  a  lease  of  premises,  and  also  a  reversionary  interest  in  them,  and 
his  assigiiees  sold  his  estate  and  reversionary  interest  in  the  premises, 
this  was  considered  to  amount  to  an  acceptance  of  the  lease  by  the 
assignees  (a).    Where  the  assignees  of  a  bcmkrupt,  who  was  a  lessee 
of  pasture  land,  being  chosen  on  the  8th  of  the  month,  allowed  his 
cows  to  remain  upon  the  demised  premises  till  the  10th,  and  ordered 
them  to  be  milked  there;  it  was  held  that  they  thereby  made  their 
election  to  take  the  premises  (o) :  and  where  the  assignee  of  a  bank- 
rupt lessee,  chosen  on  the  15th  November,  kept  the  bankrupt  in  the 
premises,  carrying  on  the  business  for  the  benefit  of  the  creditors  until 
April  following,  and  himself  occasionally  superintended ;  but  on  the 
23rd  December  he  disclaimed  the  lease  by  letter  to  the  landlord :  it 
was  held,  that  notwithstanding  such  disclaimer  he  had  elected  to 
aocept  the  lease  by  using  the  premises  for  the  benefit  of  the  ere* 
ditorB(j7).    Where  the  assignees  of  a  bankrupt,  having  allowed  his 
eflects  to  remain  on  the  premises  occupied  by  him  nearly  a  twelve- 
mcmth  after  the  bankruptcy,  paid  the  arrears  of  the  rent  due,  for  the 
purpose  of  preventing  a  distress,  at  the  same  time  intimating  to  the 
landlord  that  they  did  not  mean  to  take  the  lease  unless  it  could  be 
advantageously  disposed  of;  and  the  effects  being  soon  after  sold  and 
iBmoved  from  the  premises,  the  lease  was  at  the  same  time  put  up  to 
sale  by  oider  of  the  assignees,  but  there  were  no  bidders  for  it;  and 
although  not  asked  for  the  key,  the  assignees  omitted  to  return  it  to 
the  landlord  for  nearly  four  months  afterwards,  but  did  not  otherwise 
make  use  .of  the  premises ;  it  was  held  that  they  were  not,  under  these 
circumstances,  liable  to  the  landlord  as  assignees  of  the  lease  (q).    A 
coachmaker,  who  was  tenant  from  year  to  year  of  certain  premises, 
and  had  several  coaches  on  hire,  became  bankrupt,  and  his  assignees 
entered  on  the  premises  to  keep  the  coaches  in  repair,  in  pursuance  of 
the  bankrupt's  contracts ;  in  August  the  bankrupt's  effects  were  sold, 
and  the  key  of  the  premises  delivered  to  the  bankrupt,  but  the  assignees 
paid  the  rent  up  to  the  Michaelmas  following :  in  an  action  by  the 
hndlord  for  a  quarter's  rent  due  the  Christmas  following,  it  was  held 
thit  the  assignees  were  liable  (r).     Where  the  assignees  of  a  bank- 
nipt,  who  was  possessed  of  a  term,  part  of  which  he  had  imderlet  to 
another,  released  such  under-tenant,  and  on  being  afterwards  asked 
by  the  lessor  to  elect,  refused  to  take  the  original  lease ;  it  was  held 

(0  Bauom  t.  Stevenson,  1  Bam.  &  Aid.  (o)  Welch  v.  Mpert,  4  Camp.  368. 

30S.  (p)  Clarke  v.  H«me,  1  Ryan  &  Mood. 

(■)  Copehmd  y.  Stephens,  I  fiarn.  &  Aid.  207. 

S9B ;    Bewd'Man  t.    JDalton,  1  Esp.  233  ;  (q)  Wheeler  y.  Brameh,  8  Camp.  340 ;  1 

Peake,  238;  Briggs  T.  Seufry,  8  Mees.  &  Rose,  Bank.  Cas.  368. 

Wek  729.  (r )  Ansell  y.  Robson,  2  Cromp.  &  Jer.  610. 

(a)  Page  y.  Ooddeuy  2  Stark.  309. 

q2 
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that  this  did  not  amount  to  an  acceptance  by  them,  and  that  they  were 
not  liable  as  assignees  of  the  term  (s). 

By  Stat.  12  &  13  Vict.  c.  106,  s.  45,  if  the  assignees  shall  not,  upon 
being  thereto  required,  elect  whether  they  will  accept  or  decline  a 
lease  or  agreement  for  a  lease,  the  lessor  or  person  agreeing  to  grant 
the  lease,  or  any  person  entitled  under  such  lessor  or  person,  shall  be 
entitled  to  apply  to  the  court,  who  may  order  them  to  elect,  and  to 
deliver  up  such  lease  or  agreement  in  case  they  shall  decline  the  same, 
and  the  possession  of  the  premises,  or  ma^  make  such  other  order 
therein  as  the  court  shall  think  fit.     A  parol  lease  is  within  this  pro-    * 
vision  (0*     If  the  assignees  refuse  to  accept  the  lease  and  deliver  np 
the  deed,  it  amounts  to  a  determination  of  the  term  (u).    Where  a 
lease  belonging  to  a  bankrupt  was  sold  by  auction,  under  the  usnal 
order,  the  court  directed  the  assignees  to  execute  an  assignment,  and 
the  bankrupt  to  deliver  up  possession  to  the  purchaser;  and  upon  his 
refusing  to  comply,  the  bankrupt  was  committed  (ar). 

Assignees  of  bankrupts  who  have  sufficiently  made  their  election 
to  take  the  interest  of  the  bankrupt  in  leasehold  premises,  become 
assignees  in  law,  and  are  therefore  liable  to  all  the  covenants  which 
run  with  the  land  (y).     If  they  therefore  intermeddle  with  and  assume 
the  management  of  a  farm,  it  will  make  them  liable  to  the  landlord  in 
consideration   of  their  tenancy  for  all  mismanagement  (z).    In  one 
case,  where  the  assignees  of  a  bankrupt  entered  into  possession  of  land 
in  the  middle  of  a  quarter,  which  the  bankrupt  had  agreed  to  take 
upon  a  building  lease  upon  the  terms  of  paying  the  rent  half-yearly; 
it  was  held  that  an  action  for  use  and  occupation  would  lie  agunst 
them  for  the  whole  half-year  (a).     After  the  assignees  have  accepted 
the  lease  they  may  rid  themselves  of  future  claims  for  rent  by  assign- 
ing to  an  insolvent  person  (b). 

Where  by  a  lease  reciting  that  the  lessee  had  purchased  fixtures,  on 
condition  of  their  being  repurchased,  the  lessor  covenanted  to  re- 
purchase, and  the  lessee  on  becoming  bankrupt  and  his  assignees 
declining  the  lease  (which  was  delivered  up),  required  the  repurchase, 


(«)  Hill  V.  Dobie,  2  Moore,  342 ;  8  Taunt. 
325. 

(t)  Ex  parte  Hopton,  2  Mont  Deac.  & 
De  G.  847 ;  Slack  v.  Sharp,  8  Ad.  &  El. 
366 ;  8  Nev.  &  Per.  390;  1  Will.  Wol.  & 
Hod.  496 :  but  see  Briggt  v.  Sowry,  8  Mees. 
&  Wels.  729.  This  enactment  is  similar  to 
the  previous  one  in  statute  49  Geo.  III.  c. 
121,  B.  19,  which  was  held  not  to  extend  to 
a  parol  agreement  for  a  lease;  Ex  parte 
Sutton,  2  Rose,  Bank.  Cas.  86 ;  and  to  be 
confined  to  cases  between  lessor  and  lessee, 
or  tbeir  respective  assignees,  and  not  to 
extend  to  cases  between  a  lessee  and  the 
assignees  of  a  lease;  Young  v.  Taylor,  3 
Barn.  &  Aid.  521,  In  one  case,  the  Lord 
Chancellor,  acting  upon  another  statute 
containing  a  similar  enactment,  gave  the 


assignees  ten  days  to  make  their  electiao; 
Ex  parte  Scott,  1  Ro«e,  446,  n. 

(«)  Ex  parU  Nixon,  1  Rose,  445;  Ex 
parte  Whittington,  1  Buck,  87. 

(x)  Ex  parte  HawHns,  1  Mont  &  Mac 
Bank.  Cas.  115. 

(y)  Hotford  V.  Hatch,  1  Dongl.  184. 

(«)  Thomas  v.  Pemherton,  7  Taunt.  206. 

(a)  Gibson  v.  Courthorpe,  1  DowL  &  Byl 
205.  But  see  Naish  v.  Tatloek,  2  H.  Blact 
319 ;  which  was  not  referred  to  in  the  above 
decision,  and  which  is  opposed  to  it. 

{b)  Onslow  v.  Carrie,  2  Mad.  330;  F<m 
v.  Dobie,  3  You.  &  Coll.  96;  see  alsoHsrlc) 
V.  Kir^,  2  Cr.  M.  &  Ros.  18 ;  1  Gale,  lOO; 
and  Rowley  v.  Adams,  4  Myl.  &  Craig,  524; 
2  Jurist,  915. 
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it  was  held,  that  as  by  statute  6  Geo.  IV.  c.  16,  s.  75  (c),  the  bankrupt,      Book  I. 
on  delivering  up  the  lease,  was  discharged  from  all  the  covenants  on       sect.  7. 


his  part,  performance  of  the  covenant  to  repurchase  could  not  be 
enforced  against  the  lessor  (d).  So  where  there  was  a  lease  of  a  mill, 
and  the  lease  recited  that  the  machinery  had  been  valued  at  a  certain 
sum,  and  there  were  covenants  that  at  the  end  or  sooner  determination 
of  the  term  it  should  be  again  valued,  and  the  difference  paid  accord- 
ingly; the  lessee  became  bankrupt;  his  assignees  refused  to  take  the 
lease;  bat  a  valuation  of  the  machinery  was  made  at  a  sum  exceeding 
the  original  valuation ;  the  assignees  then  delivered  up  possession  to 
the  lessor,  and  demanded  of  him  the  difference  between  the  two  valu- 
ations, which  he  refused  to  pay ;  it  was  held,  that  the  assignees'  re- 
medy was  by  an  action  of  trover  (after  a  demand  of  the  machinery, 
which  was  not  fixed),  and  not  by  an  action  on  the  covenants,  which 
were  determined  by  the  bankruptcy  and  refusal  to  take  the  lease  («). 

A  surety  in  a  bond  conditioned  for  the  performance  of  covenants  is  Extent  of  the 
not  discharged  from  his  liability  to  the  lessor  by  the  bankruptcy  and  surctiS  ^ 
certificate  of  his  principal,  the  lessee  (/).  A  surety,  who  has  joined 
with  a  lessee  in  a  lease,  is  liable  to  the  lessor  for  breaches  of  covenant 
occurring  after  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adjudi- 
cation of  bankruptcy,  and  the  delivering  up  of  the  lease  by  the  lessee 
nnder  the  12  &  13  Vict.  c.  106,  s.  145  (g). 

Sbct.  8. — Insolvency. 

By  the  60th  section  of  the  present  Insolvent  Act,  1  &  2  Vict.  c.  110  Enactments  of 
(amended  by  2  &  3  Vict.  c.  39)  (A),  it  is  enacted,  that  if  the  assignees  Acts.'l'VI" 
accept  any  lease  or  agreement  for  a  lease  to  which  the  insolvent  is  Vict  c.  no. 
entitled,  be  is  discharged  from  all  subsequent  liability  to  the  rent  and 
covenants;  and  if  the  assignees  decline  to  elect  whether  they  will 
^"^pt  it,  the  lessor  may  apply  to  the  Insolvent  Court.     Sect.  119 
enacts,  that  neither  prisoners  nor  their  creditors  shall  petition  any 
court  under  the  Lords'  Act,  32  Geo.  II.  c.  28  (i). 

By  sect.  12  of  the  7  &  8  Vict.  c.  96,  when  any  petitioner  is  entitled 
to  a  lease  or  an  agreement  for  a  lease,  and  his  assignees  accept  it,  the 
petitioner  is  not  to  be  liable  for  rent  accruing  after  filing  his  petition, 

(0  Thij  section  is  subetantially  re-en-  12  &  13  Vict  c.  106,  s.  145.     Where  there 

•cted  by  12  &  13  Vict  c.  106,  s.  145.  is  a  joint  demise  to  two,  hoth  are  tenants; 

{i)  Keartey  v.  Carstairtf  2  Barn.  &  Adol.  and  it  would  seem  that  evidence  is  inad- 

'}^'  roissible  to  show  that  it  Was  intended  that 

(0  Fau-bum  v.  Eastufoodf  6  Mees.  &  Wels.  one  should  be  the  sole  tenant,  and  the  other 

W>-  merely  a  surety;    Rex  v.  Oreat  Wakering 

if)  ToKMg  T.  TayUMTf  8  Bam.  &  Aid.  521 ;  {Inhahitantt),  3  Nev.  &  Man.  47 ;  and  see 

2  Moore,  326  ;   S  Taunt  315.     See  ante,  Lte  v.  Nixon^  3  Nev.  &  Man.  441. 

^P-  IV.,  Sect    20,  p.  175,  as  to  these  {h)  This  latter  act  is  repealed  by  12  &  18 

«»ds.  Vict  c.  106. 

{g)  TmcA  t.  Fjfsotit  6  Bing.  821 ;  3  Moore  (t)  This  act  applies  to  rent  due  at  the 

^P^y.  715.    This  case  was  decided  upon  time  of  the  prisoner's  discharge;  Brookes  y. 

tbe  repealed  sUtute  6  Geo.  IV.  c.  16,  s.  75,  Hutchinson,  I  Dowl.  493. 
the  language  of  which  is  similar  to  that  of 
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Book  I.  nor  to  be  sued  after  acceptance  for  any  subsequent  non-observance  of 
sVc^s.  covenants,  &c.  If  the  assignees  decline  to  determine  whether  they 
,'^————  ^ill  Qp  not  accept,  application  may  be  made  to  the  commissbner,  who 

may  make  such  order  as  he  thinks  just 
Points  deter-         A  landlord  may  distrain  after  his  tenant's  discharge  und^  the  1  ft  2 
ffiiolve*nt  Acts,  ^^^^^  ^*  ^^^>  ^^^  ^^^^  ^"®  before  the  arrest,  the  amount  of  which  was 
inserted  in  the  schedule  (A).     Previously  to  the  present  Insolveot  Act, 
it  had  been  held  that  the  assignee  of  an  insolvent  lessee  was  aoititled  to 
an  option  whether  he  would  accept  the  lease  or  not,  and  to  have  a 
reasonable  time  to  decide ;  and  that  during  that  time  he  might  take 
such  steps  as  he  might  think  necessary  for  the  purpose  of  trying  tQ 
render  the  property  productive  (Q.    The  interest  of  an  insolvent  debtor 
in  premises  held  by  him,  either  for  a  term  or  from  year  to  year  under 
an  agreement  for  a  lease,  passed  by  the  assignment  to  the  provisionai 
W  assignee,  so  as  to  prevent  the  insolvent  from  maintainii^  ejectment 

p  against  his  tenant  with  respect  to  the  same,  notwithstanding  no  act 

had  been  done  by  such  provisional  assignee  to  show  his  acceptance  or 
refusal  of  the  lease  (m).     The  executor  of  the  assignee  of  an  insolvent 
^  lessee,  under  the  Insolvent  Act,  1  Gieo.  IV.  c.  119,  is  liable  for 

breaches  of  covenants  in  the  lease  which  happened  after  the  death  of 
i  the  assignee,  no  new  assignee  having  been  appointed  (»).    Where  the 

It  assignees  of  an  insolvent  tenant  agreed  to  pay  to  the  landlord  a  sum 

of  money  for  the  last  quarter's  rent,  it  was  held  that  the  sum  could  not 
be  recovered  on  a  count  on  an  account  stated,  there  having  been  no 
use  and  occupation  by  the  defendants  (o). 


Sbct.  9. — Marriage. 
(a)  Of  Lessor. 
Effect  of  Mar-       Although,  by  marriage  (p),  the  husband  and  wife  become  one  person 
L^or  on  ^       ^^  '^w,  and  therefore  such  an  union  works  an  extinguishment  or  revoca- 
Leasehold  Pro-  tion  of  several  acts  done  by  the  wife  before  the  marriage,  yet  in  things 
which  would  be  manifestly  to  the  prejudice  of  both  husband  and  wife, 
the  law  does  not  make  her  acts  void  (y),  therefore,  if  an  unmarried 
woman  make  a  lease  at  will  or  is  lessee  at  will,  and  afterwards  many, 
the  marriage  is  no  determination  of  her  will,  so  as  to  make  the  lease 
void ;  nor  can  she  herself,  without  the  consent  of  her  husband,  deter- 

(it)  PhiUif$  V.  Shertfille,  6  Queen's  B.  R.  348 ;  12  Moore,  601 ;  2  Car.  &  Pav.  593. 

Rep.  944.  (n)  AhereromhU  ▼.  J9ficibw%  8  Ad.  &  EL 

(/)  Lindsay  v.  Limbert,  12  Moore»  209 ;  683 ;  3  Nev.  &  Per.  676 ;  1  Will.  l¥ol.  & 

2  Car.  &  Pay.  526 ;  but  see  Dee  d.  Palmer  Hod.  584. 

V.  Andrews,  4  Bing.  848;  12  Moore,  601 ;  (o)  Oarke  t.  Webb,  1  Cromp.  M.  &  Bo^ 

2  Car.  fie  Pay.  593.     See  also  Topham  v.  29;  4  Tyr.  678;  2  DowL  67  L 

Dent,  6  Bing.  515 ;  4  Moore  &  Pay.  264;  (p)  As  to  the  effect  of  the  marriage  of 

Crrfu  V.  Pick,  8  Moore,  384 ;  1  Bing.  354 ;  the  lessor  with  the  lessee  in  meiniuy  ^« 

and  Partington  v.  Woodcock,  6  Ad.  &  El.  term,  see  post,  Chap.*  VI  I.»  Sect.  ^. 

690;  1  Har.  &  Wol.  262;  5  Nev.  &  Man.  (q)  Bac.  Abr.*  tit  Bmron  amd  F^mm,  CB.  I. 

672.  K);  Co.  Litt,851,  n.  1,  (ButlsrX 

(to)  Doe  d.  Palmer  v.  Andrewsj  4  Bing. 
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mine  the  lease  in  either  case.    Where  the  husband  and  wife  made  a      Book  I. 

lease  for  years  by  indenture  of  the  wife's  lands,  reserring  rent,  and  the     ^s^r\ 

leasee  having  entered,  the  husband  before  any  day  of  payment  died ; 

upoD  which  the  wife  took  a  second  husband,  and  he  at  the  day  ac* 

cepCed  the  rent  and  died  ;•  it  was  held,  that  the  wife  could  not  avoid 

the  lease ;  for  that  by  her  second  marriage,  she  had  transferred  her 

power  of  avoiding  it  to  her  husband,  and  his  acceptance  of  the  rent 

had  bound  her,  as  her  own  before  such  marriage  would  have  done ; 

tor  hey  by  the  marriage,  succeeded  into  the  power  and  place  of  his 

wife,  and  what  she  might  have  done,  either  as  to  affirming  or  avoiding 

the  lease  before  marriage,  the  husband  might  do  after  the  marriage. 

Afi  the  wife's  acceptance  of  rent  vrill  make  good  and  unavoidable  leases 

for  years  made  by  her  and  her  husband  at  common  law,  or  by  her 

husband  solely,  if  they  be  by  indenture  or  deed-poll,  so,  if  the  wife 

die  before  her  husband,  the  same  election  and  power  of  affirming  or 

avoiding  such  leases  descends  to  her  issue  or  heir ;  for  such  leases  are 

good  till  those  who  succeed  to  the  estate  defeat  and  avoid  them  by 

their  disagreement  thereto ;  therefore,  where  a  woman  tenant-in«tail, 

having  issue  by  a  former  husband,  after  his  death  married  a  second 

husband,  and  they  by  indenture  joined  in  a  lease  for  years  of  the 

wife's  lands,  rendering  rent,  and  then  the  wife  died  without  issue  by 

the  second  husband,  so  that  he  was  not  entitled  to  be  tenant  by  the 

curtesy ;  it  was  held,  that  till  the  issue  by  the  first  husband  entered, 

the  lease  remained  good ;  and  therefore  the  husband  recovered  in  an 

action  of  covenant  against  the  lessee,  upon  issue  found  for  him,  that 

there  was  no  entry  made  by  the  wife's  issue ;  because  till  then  the 

lease  was  still  subsisting,  and  consequently  the  lessee  was  bound  by 

his  covenants  in  such  lease.     Where  a  man  seised  of  land  in  right  of 

bis  wife  makes  a  lease  for  years,  rendering  rent,  and  then  his  wife  dies 

without  issue  by  him,  whereby  he  is  not  tenant  by  the  curtesy,  but 

his  estate  is  determined ;  yet  he  is  entitled  to  the  rent  until  the  heir 

has  made  an  actual  entry,  because  the  lease  was  at  first  good,  and 

drawn  out  of  the  seisin  of  the  wife ;  and,  therefore,  till  the  entry  of 

the  heir,  remains  good  between  the  lessor  and  the  lessee,  so  that  the 

hsasee  may  maintain  an  action  of  covenant,  and  the  lessor  distrain 

and  avow  for  the  rent,  till  the  heir  has  entered.    Where  a  reversion, 

expectant  on  a  term  of  years,  is  conveyed  to  a  husband  and  wife,  the 

husband  alone  may  have  an  action  of  breach  of  covenant  to  repair ; 

but  if  lands  be  conveyed  to  husband  and  wife  with  a  covenant  for 

farther  assarance,  she  must  be  joined  with  him  in  an  action  for  the 

breach  of  suoh  covenant  (r).     For  rent  or  any  other  cause  of  action 

seeming  daraig  coverture  on  a  lease  or  demise,  or  on  a  contract  re- 

htiogto  the  real  property  of  the  wife,  whether  made  before  or  during 

coverture,  the  husband  and  wife  may  join,  or  he  may  sue  alone ;  the 

(r)  Mtddhnwre  T.  Goodale,  Cro.  Car.  505. 
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same  happens  when  a  lease  for  years  has  been  granted  to  husband  and 
wife,  and  the  lessor  ejects  them ;  so  also  in  all  actions  for  a  profit  ac- 
cruing during  the  coverture  in  right  of  the  real  estate  of  the  wife  (i). 
Where  a  husband  seised  of  premises  in  right  of  his  wife  makes  a 
demise  in  his  own  right,  the  wife  being  no  party  thereto,  the  reveraoa 
is  not  in  both  husband  and  wife,  but  in  the  husband  alone ;  and  he 
sdone  is  the  proper  party  to  sue  the  tenant  for  use  and  occupation  and 
double  rent ;  and  they  cannot  sue  as  reversioners  for  double  value, 
the  reversion  not  being  in  the  two  plaintiffs  but  in  the  husband  alone(0. 
The  declaration  in  the  above  case  having  alleged  that  the  premise 
were  held  by  the  defendant  "  as  tenant  thereof  to  the  plaintiffs;"  it 
was  held,  that  neither  the  averment  of  the  tenancy  nor  the  words  "to 
the  plaintiffs"  could  be  rejected  («).    The  real  estate,  however,  of  the 
wife  is  under  the  power  of  the  husband  no  longer  than  during  the 
marriage ;  and  therefore  any  disposition  of  it  made  by  him  alone  may 
be  defeated  ;  also  all  charges  laid  on  it  by  him  fall  off  with  his  death: 
but  the  husband  during  the  marriage  may  take  the  rents  and  profits  of 
the  whole  estate  of  his  wife ;  and  as  he  has  the  sole  disposition  of  all 
interests  of  his  wife,  he  may,  for  an  interest  which  vests  in  the  wife,  or 
accrues  to  her  during  coverture,  either  sue  alone,  or  with  his  wife{x). 
If  the  husband  survive  he  becomes  entitled  to  all  chattels  real  of  his 
wife,  rent,  &c.,  accruing  during  the  coverture,  by  survivorship,  but  to 
recover   choses   in  action,  as  contracts  made  with  the  wife  before 
coverture,  he  must  sue  as  her  administrator ;  he  may,  however,  sup- 
port any  action  for  injuries  to  the  land  of  his  wife  during  coverture  in 
his  natural  capacity.     If  there  be  a  lease  by  the  wife  dum  sola,  pay- 
ment of  the  rent  ought  to  be  to  the  husband ;  and  payment  to  the 
wife  without  the  husband's  order,  though  there  be  no  notice  of  the 
marriage,  will  not  discharge  the  lessee.     By  the  (Common  Law  Pro- 
cedure Act,  16  &  16  Vict.  c.  76,  s.  141,  the  marriage  of  a  woman, 
plaintiff  or  defendant,  will  not  cause  the  action  to  abate.     . 


Effect  of  Mar- 
riage on  the 
Leasehold  In- 
terest of  the 
Vi^ife. 


(b)  Of  Lessee. 
Marriage  is  a  gift  in  law  to  the  husband  of  all  the  wife's  chatleb 
real) — ^as  a  term  for  years  in  right  of  his  wife  :  so  of  estates  by  statute- 
merchant)  statute-staple,  elegit,  &:c. ;  and  of  these  he  alone  may  dis- 
pose, or  forfeit,  or  they  may  be  extended  for  his  debts  (y)  ;  but  if  he 
make  no  disposition  of  them  in  his  lifetime,  they  survive  to  his  wife, 
and  therefore  he  cannot  devise  them ;  for  the  husband  is  only  pos- 
sessed of  a  term  in  her  right,  and  the  term  or  legal  interest  continues 
in  her.  If  the  wife  survive,  she  can  maintain  an  action  for  all  chattels 
real  which  the  husband  had  in  her  right  and  did  not  dispose  of  in  her 


(*)  Com.  Dig.  tit  Baron  and  Feme^  (X). 
(t)  Itarcourt  v.  Wyman,   8    Exch.   Rep. 
817. 


(m)  Ibid. 

(x)  Com.  Dig.  tit.  Baron  and  feme,  (0). 

(  y)  Bac.  Abr.  i\i.  Baron  and  Feme  ^{C  2),(l> 
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lifetime,  aUowances  of  rent,  &c.    So  absolute  is  the  power  of  the  hus-      Book  I. 
band,  as  head  or  governor  of  the  family,  over  the  chattek  real  or  per-       sect.  9. 
Eonal  of  which  he  is  possessed  in  right  of  his  wife,  that  he  may  dis- 
pose  of  them  as  he  thinks  proper ;  and  no  act  or  concurrence  of  hers 
is  of  any  avail,  either  in  confirming  or  controlling  such  disposition :  so, 
if  a  man  marry  a  woman  who  has  a  term  of  years  settled  on  her  in 
trust,  the  husband  may  as  well  dispose  of  this  trust  as  if  the  legal  in- 
terest were  in  her  (z\     If  lands  are  demised  to  a  man  and  his  wife, 
and  the  husband  alone  makes  an  underlease,  he  alone  niay  sue  a  third 
person  in  case  for  an  injury  to  the  reversion  (a).     It  is  agreed,  how- 
ever, without  doubt,  that  where  a  term  is  assigned  in  trust  for  a  mar- 
ried woman  with  the  privity  and  consent  of  her  husband,  he  cannot 
intermeddle  with  or  dispose  of  it     If  a  term  of  years  be  granted  to 
a  married  woman  and  another,  or  if  a  single  woman  and  another  are 
joint-tenants  of  a  term  of  years,  and  she  take  husband,  yet  in  both 
cases  the  joint-tenancy  still  continues ;  for  the  marriage  makes  no 
severance  or  alteration  of  it,  but  gives  the  husband  the  same  power 
his  wife  had  before,  by  an  actual  disposition  of  her  moiety,  to  break 
the  joint-tenancy,  and  bind  his  wife's  interest  therein ;  but  without 
such  disposition,  the  joint-tenancy  continues,  and  if  the  husband  die, 
the  whole  shall  go  accordingly :  so,  if  such  joint-tenants  are  ousted 
of  the  term,  the  wife  shall  join  with  the  husband  and  the  other  joint- 
tenant  in  ejectment :  and  the  wife  shall  have  judgment  to  recover  as 
well  as  the  husband :  and  if  in  such  case,  before  any  actual  disposi- 
tion made  by  the  husband,  his  wife  die,  the  whole  term  shall  go  to  the 
surviving  joint-tenant,  and  no  part  thereof  to  the  husband ;  because 
though  the  husband,  if  he  survive,  is  by  law  to  have  all  chattels  real 
and  personal  of  his  wife's, — and  thi^  term  was  a  chattel  real, — ^yet 
the  title  of  the  other  joint-tenant  to  have  the  whole  by  survivorship, 
coming  at  the  same  instant  and  being  the  elder  title,  shall  prevail 
^nst  the  husband  (&).    The  husband  may  be  sued  alone  for  rent 
due  during  coverture  on  a  lease  which  the  wife  has  as  personal  repre- 
sentative.   If  the,  husband  survive  the  wife,  he  shall  have  the  whole 
interest  which  his  wife  had  in  any  chattel  real,  and  that  without 
taking  out  administration  to  her  :  so  of  a  copyhold  for  years  (c) :  but 
where  the  husband,  possessed  of  a  term  in  right  of  his  wife,  from 
whom  he  was  divorced  a  mens&  et  thoro,  was  about  to  sell  it,  an  in- 
junction was  granted ;  for  though  the  marriage  continued  notwith- 
standing the  divorce,  yet  the  husband  did  nothing  as  husband,  nor 
the  wife  as  wife  {d).    If  the  husband  and  wife  be  evicted  of  a  term 
which  he  has  in  right  of  his  wife,  and  the  husband  brings  an  eject- 
n^cnt  in  his  own  name,  and  has  judgment  to  recover ;  these  circum- 

(<)  Twnm>t  cate,  1  Vera.  7, 18;  Incledm  (b)  Com.  Dig.  tit  Barim  and  Feme,  (£  2). 

▼.  Nor /Aeofe.  3  Atk-  «5.  (c)  Ibi  d. 

,  C«)  Warn  V.  Harrwm,  5  Meei.  &  Wels.  {d)  Anon.,  9  Mod.  44. 
1«;  2  Horn.  &  HurL  65. 
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stances  make  an  alteration  in  the  term,  and  vest  it  in  the  hnsband; 
because,  by  not  making  his  wife  a  party  to  the  recoyeryy  he  takes  the 
whole  wrong  to  be  done  to  himself,  and  consequently  if  he  recover  it, 
it  must  be  by  virtue  of  that  right  whereof  he  was  disseised.  A 
woman  who,  as  a  married  woman,  has  hired  a  house  of  another  and 
obtained  credit  as  such,  will  be  precluded  by  such  conduct  from  suing 
as  a  single  woman  if  she  gives  no  evidence  to  disprove  her  marriage(tf). 
The  action  does  not  abate  by  the  marriage  of  the  woman,  plaintiff  or 
defendant  (/). 


What  may  be 
devised,  and 
how. 


Rights  and 
Liabilities  of 
Heirs  and  De- 
visees. 


Sect.  10. — Death. 
(a)  Heirs  or  Devisees. 

The  alteration  which  is  eflFected  by  the  death  of  the  landlord  or 
tenant  has  reference  to  the  heir  or  devisee,  or  the  executor  or  admi- 
nistrator.    As  no  man  is  prim&  facie  ever  to  be  looked  upon  as  dying 
intestate,  the  devisees  are  first  entitled  to  our  consideration.     By  the 
statute  7  Will.  IV.  &  1  Vict.  c.  26,  a  man  may  devise  all  real  and 
personal  estate  which  he  is  entitled  to,  either  at  law  or  in  equity,  at 
the  time  of  his  death  :  and  if  a  man  have  a  rent  for  him  and  his  heirs 
for  the  life  of  another,  he  may  devise  it :  so  an  interest,  though  it  be 
a  contingency,  maybe  devised  {g) :  therefore,  if  one  devise  a  reversioo 
after  an  estate  for  life,  or  in  tail,  and  that  comes  to  his  possession,  the 
land  passes  :  and  a  general  residuary  clause  in  a  will  carries  a  rever- 
sion :  so  by  a  devise  of  ground-rent  on  leases  for  years,  the  reversion 
passes :  so  a  bequest  of  "  leasehold  ground-rents  in  S."  passes  the 
reversionary  leasehold  interest  as  well  as  the  reserved  rent.     If  one 
bequeath  his  indenture  of  lease,  his  whole  estate  in  the  lease  passes: 
so,  if  the  termor  of  a  house  or  land  bequeatli  the  same  to  JB.  without 
expressing  how  long  he  should  have  it,  he  shall  have  the  whole  term 
and  number  of  years  (A)  ;  but  a  devisee  of  an  equity  of  redemption  in 
a  term  cannot  be  charged  as  an  assignee  of  the  mortgagor  (£). 

Where  a  term  is  specifically  bequeathed,  it  will,  notwithstanding,  in 
the  first  instance,  vest  in  the  executor  by  virtue  of  his  office ;  and  the 
legatee  cannot  enter  until  he  has  the  special  assent  of  the  executor. 
Where  a  covenant  of  the  lessee,  which  runs  with  the  land,  has  been 
broken  after  the  death  of  a  lessor,  the  right  of  action  is  vested  in  the 
party  upon  whom  the  reversion  descends,  whether  he  be  named  in  the 
covenant  or  not :  thus,  if  the  reversion  be  a  freehold,  and  the  lessor  die 
without  a  will,  it  vests  in  the  heir ;  and  if  the  reversion  be  a  tenn  for 
years,  in  the  executor  or  administrator ;  and  in  either  case,  if  the 
lessor  have  devised  or  bequeathed  the  reversion,  in  the  devisee  (A).    As 


(s)  Lmgford  ▼«  Foot,  2  Moa  &  So.  349. 
(/)  16  &  16  Vict.  c.  76,  s.  141. 
(g)  Com.  Dig.  tit  Dented  (L.  M). 
(h)  Went  Off.  Ex.  261. 


(•)  Carlish  {Mayor)  ▼.  Bkmire^  8  East, 
487. 
(k)  Com.  Dig.  tit  Cwenamiy  (B  3}« 
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8  devisee  is  an  assignee  of  the  reverBion,  so  also  is  he  an  assignee  in 

law  of  the  term,  and  is  therefore  in  the  predicament  of  an  ordinary 

afiB^ee;  and  as  such  liable  to  actions  for  breaches  of  covenant  which  . 

roa  with  the  land  (l) :  the  same  law  holds  good  with  respect  to  the 

iiabilitj  of  the  party  having  the  reversion  for  breaches  of  covenant  |4 

after  the  lessor's  death,  whether  he  be  heir,  devisee,  or  personal  re* 

preseniative.    If  a  covenant  of  the  lessee,  running  with  the  land,  be 

broken  during  the  lessor's  lifetime,  his  executor  or  administrator  only 

can  sue  upon  it;  and  so  it  is  if  the  covenant  be  personal,  whether 

broken  in  his  lifetime  or  not.     If  there  be  a  breach  of  the  lessor's 

covenants  in  his  lifetime,  his  heir  is  liable  if  named,  if  the  covenant  be 

real,  in  respect  of  his  assets.    To  maintain  an  action  of  debt  on  the 

3  &  4  WilL  k  Mary,  c.  14,  against  the  heir  and  devisee,  it  is  necessary 

that  a  debt  should  have  accrued  to  the  {dainti£f  in  the  lifetime  of  the 

devisor  (m). 

(b)  Executors  and  Administrators. 
With  respect  to  executors  and  administrators,  they  have,  by  virtue  Wbat  g;oe8  to  '^ 
of  their  executorship  or  administration,  all  the  chattels  real,  and  per-  l^^  AtohiS^ 
sonal  of  the  deceased;  as  well  those  which  are  in  possession, — as  traton gent- 
leases  for  years  of  land,  rents,  commons,  com  growing  or  cut,  trees, 
and  grass  cut  and  severed,  or  the  like;   as  also  those  which  are  in 
action— as  the  right  and  interest  of  execution  upon  judgments  or 
statutes  (ti):  so  the  arrears  of  rent  due  to  the  testator  in  his  lifetime 
shall  go  to  the  executor  or  administrator  in  the  nature  of  a  chattel :  so 
if  a  rent  be  granted  out  of  land  to  the  testator  in  fee-simple,  fee-tail,  % 

for  life  or  years,  and  it  be  not  paid  to  him  in  his  lifetime,  the  arrears 
shall  go  to  his  executor  or  administrator,  and  not  to  any  other :  so  a 
rent  charge  pur  autre  vie,  if  the  grantee  dies  in  the  lifetime  of  the 
cestui  que  vie,  goes  to  the  executors  of  the  grantee,  though  they  are 
not  named  in  the  grant  (o).  If  a  man  be  seised  of  land  and  possessed 
of  a  stock  of  cattle,  and  let  to  another  for  years,  and  he  covenant  by 
tbe  lease  to  pay  to  the  lessor  and  his  wife,  their  heirs  and  assigns, 
1)000/.  per  annum  during  the  term;  in  this  case,  after  the  death  of  the 
lessor,  his  wife  surviving,  her  executor  or  administrator,  and  not  the 
beir  of  the  lessor,  shall  have  the  payment ;  so  if  a  man  make  a  lease 
of  land  first  for  years,  and  then  grant  another  the  trees  for  a  number 
of  years,  to  begin  after  the  end  of  the  term  of  the  land,  the  lessee  shall 
have  the  trees  in  the  nature  of  a  chattel,  and  if  he  die,  his  executor 
or  administrator  shall  have  them :  so  if  a  lease  for  years  of  land  be 
granted  to  a  man  and  his  heirs,  or  to  him  and  his  successors,  and  he 
die,  his  executor  or  administrator,  and  not  his  heir,  shall  have  the 


(0  HotfiHTd  Y.  Hatch,  1  Dong].  184. 
^  (•)  Farley  t.  Briami,  3  Ad.  &  El.  839; 
^  Ner.  ft  Mao.  42;   1  Har.  &  Wol.  289. 
See  pott,  Book  III.,  Chap.  II.,  Sect.  3,  (b). 


(n)  Shep.  Touch.  468. 


(o)  Bearpark  ▼.  Hutchinton,  7  Bing.  178; 
4  Moore  &  Pay.  848 ;  aod  stats.  7  WiU.  IV. 
&  1  Vict  c.  26,  8.  6. 
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Effect  of  the 
Probftte  of  the 
WilL 


Where  Leaae^ 

hold  Property 
▼estt  Id  Per- 
■oDftl  Repre- 
lentatiYes. 


term  (p).  If  a  lease  be  made  to  a  man  for  twenty  years,  without 
naming  his  executors  or  administrators  or  assigns ;  in  this  case,  if  the 
lessee  die,  his  executor  or  administrator  notwithstanding  shall  have 
it  during  the  term :  so  if  a  lease  for  years  be  made  to  a  bishop  and 
his  successors,  and  he  die,  his  executor  or  administrator,  not  his  suc- 
cessor shall  have  it :  and  if  a  lessee  for  life  make  a  lease  for  years 
absolutely ;  in  law  it  is  a  lease  for  so  many  years  if  the  lessee  so  long 
live,  and  shall  go  to  the  under-lessee's  executor  or  administrator  after 
the  under-lessee's  death. 

The  right  of  an  executor  to  the  estate  of  his  testator  is  derived  from 
the  will ;  and  he  is  in  possession  in  point  of  law  from  the  time  of  the 
death,  although  before  probate  is  granted  (q) ;  but  the  probate  is  the 
only  evidence  which  is  admissible  to  prove  such  right  (r);  and  so 
long  as  the  probate  remains  unrepealed,  it  cannot  be  impeached  in 
the  Temporal  Courts  («).  An  executor  de  son  tort,  to  whom  admini- 
stration is  subsequently  granted,  may  repudiate  an  agreement  made 
by  him,  to  surrender  a  term  of  years  vested  in  the  intestate  (0- 

If  the  testator  die  in  possession  of  a  term  of  years,  it  shall  vest  in 
the  executor;  and  although  it  be  worth  nothing,  he  cannot  waive  it, 
for  he  must  renounce  the  executorship  in  toto,  or  not  at  all ;  but  this 
is  to  be  understood  only  where  the  executor  has  assets,  for  it  seems 
that  he  may  relinquish  the  lease,  if  the  property  be  insufficient  to  pay 
the  rent(u);  but  in  case  there  are  assets  to  bear  the  loss  for  some 
years,  though  not  during  the  whole  term,  it  seems  the  executor  is 
bound  to  continue  tenant  till  the  fund  is  exhausted,  when,  on  giving 
notice  to  the  lessor,  he  may  waive  the  possession  (:r).     If,  however,  he 
enter  on  ihe  demised  premises,  as  by  his  office  he  is  bound  to  do,  he 
becomes  an  assignee,  and  is  liable  in  that  character  to  the  lessor  (y). 
An  issue  whether  all  the  estate  of  a  lessee  had  vested  in  a  defendant 
as  assignee  is  proved  by  showing  her  to  be  executrix  of  an  assignee, 
though  she  had  not  entered  or  taken  the  profits  (z).    Where  one  of 
two  executors  of  a  deceased  tenant  for  a  term  of  years  entered  into 
the  demised  premises,  it  was  held,  that  such  entry  did  not  accrue  as 
the  entry  of  the  two,  so  as  to  make  them  both  liable  in  an  action  for 
use  and  occupation  (a).     If  the  profits  of  the  land  exceed  the  amount 
of  rent,  as  the  law  prim&  facie  supposes,  such  of  the  profits  as  are 
sufficient  to  make  up  the  rent  shall  be  appropriated  to  the  payment  of 
the  lessor,  and  cannot  be  applied  to  any  other  purpose ;  therefore,  if 


(p)  Sbep.  Touch.  469. 
(q)  Smith  y.  Millet,  1  Term  Rep.  480. 
(r)  Rex  ▼.  Netherseal,  4  Term  Rep.  258. 
(«)  Allen  V.  Dundas,  3  Term  Rep.  125. 
(0  Doe  d.  Homby  y.  Glem,  1  Ad  &  £1. 
49;  8  Ney.  &  Man.  8S7. 

(m)  See  Reid  y.  Lord  Tenierden,  4  Tyr. 

in. 

U)  See  post,  p.  287,  288. 

\y)  Toll.  L.  of  Ex.  &  Adm.  109;  Went 


Off.  of  Ex.  120 ;  and  see  Renmaia  ▼.  Brem- 
bridge,  8  Taunt  191 ;  2  Moore,  94 ;  Buck- 
Uforth  V.  &mpsony  1  Cromp.  M.  &  Roe.  884; 
1  Gale,  38 ;  5  Tyr.  344w 

(z)  WoUaston  v.  Hakewill,  3  Man.  &  Gran. 
297 ;  3  Scott,  N.  R.  593. 

(a)  Nation  v.  Tozer,  I  Cromp.  M.  &  Ros. 
172;  4  Tvr.  561;  and  see  Fox  v.  Waters, 
12  Ad.  &%1.  43;  4  Per.  &  Day.  1. 
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in  SQch  case  the  lessor  bring  an  action  against  the  executor  for  the      Book  I. 
rent,  he  cannot  plead  plene  administravit^  for  that  plea  would  confess      sbct.  10.  ' 
a  misapplication  of  the  profits ;  since  no  other  payment  out  of  them  "^ 

can  be  justified  till  the  rent  be  answered  (a).  On  the  other  hand,  the 
profits  of  the  land  may  be  inadequate  to  the  rent :  in  a  variety  of  cases 
they  may  be  easily  supposed  insufficient  for  a  given  period,  although 
the  lease  may  on  the  whole  be  beneficial ;  as,  for  instance,  where  rent 
is  claimed  for  the  occupation  of  premises  from  Michaelmas  to  Lady- 
day,  where  almost  the  whole  profit  is  taken  in  the  summer, — ^as  in  the  ' 
case  of  a  lease  of  tithes,  or  of  such  meadow  grounds  as  are  usually 
flooded  in  the  winter :  so  the  profits  for  a  series  of  years  may  be  less 
than  the  amount  of  the  rent,  although  the  lease  for  the  whole  term 
may  be  of  no  small  value, — as  in  the  case  of  a  lease  of  woods,  which 
are  fellable  only  once  in  eight  or  nine  years,  and  the  felling  has  been 
very  recent;  in  these  and  the  like  instances,  the  executor  is  personally 
liable  only  to  the  extent  of  the  profits;  and  for  such  proportion  of  the 
rent  as  shall  exceed  the  profits,  he  is  chargeable  merely  in  the  capacity 
of  executor,  or,  in  other  words,  as  far  only  as  he  has  assets.  The 
profits  of  the  land  are  to  be  applied  by  the  executor,  in  the  first  place, 
to  the  discharge  of  the  rent,  and  if  that  fund  prove  insufficient,  the 
residue  of  the  rent  is  payable  out  of  the  general  assets,  and  stands  on 
the  same  footing  with  other  debts  by  specialty ;  and  this  whether  the 
rent  be  reserved  by  lease  in  writing  or  by  parol. 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties  Where  inte-    ^  ^ 
please,  if  the  tenant  die,  his  personal  representative  has  the  same  Tenan^^^^^ 
interest  in  the  land  which  his  testator  or  intestate  had :  for  whatever  ▼•■^^^■^ 
chattel  he  had  must  vest  in  his  executor  or  administrator  as  his  legal  Bentatiyea. 
representative  (5).     Where  a  tenant  from  year  to  year  died,  and  a 
regular  notice  to  quit  was  served  on  the  widow,  who  remained  in 
possession,  it  was  held  that  the  landlord  might  recover  in  ejectment, 
unless  it  were  shown  that  some  other  person,  and  not  the  widow,  was 
executor  or  administrator  of  the  tenant;  and  that  it  was  not  incumbent 
on  the  landlord  to  show  that  she  was  either  (c). 

An  executor  or  administrator  may  charge  others  for  any  debt  or  Extent  of  the 
duty  due  to  the  deceased,  in  the  same  manner  as  the  'deceased  him-  ^^^nal  Repre-'^' 
self  might  have  done ;  and  the  same  action  which  the  deceased  might  sentatives. 
have  had,  the  executor  or  administrator  ms^  generally  have  also: 
therefore  he  may  have  an  action  of  account,  or  assumpsit  for  use  and 
occupation  of  his  testator's  or  intestate's  premises:  so  an  ejectment 
will  lie  by  the  executor  or  administrator  for  an  ejectment  of  the  tes- 
tator out  of  the  term  {d).    An  action  of  debt,  also,  for  rent  in  arrear  in 

(a)  ToU.  L.  of  Ex.  &  Adm.  220.  Adol.  188 ;   and  Thomptm  y.  Thompsoih  9 

(6)  Doe  d.  Shore  t.  Porter,  3  Tenn  Rep.  Price,  464. 

13;  James  T.  Dean,  11  Ves.  391;  Mackay  (c)  Reea  d.  Mean  v.  Perroti,  4  Car.  & 

▼.  Maekretk,  4  Dougl.  213 ;   2  Chit  461 ;  Pay.  280. 

and  see  Aex  ▼.  Great  Glenn,  5   Barn.  &  {d)  Shep.  Touch.  481. 
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the  lifetime  of  the  deceased,  may  be  broaght  by  his  executor  or  admi- 
nistrator; for  if  any  rent  or  arrears  of  rent  be  due  to  him  upon  a  grant 
of  rent  out  of  his  land,  or  reservation  of  rent  upon  any  estate  made  by 
him  of  land ;  in  these  cases  his  executor  or  administrator  may  hare 
an  action  of  debt  for  this  rent,  or  may  distrain  for  it,  so  long  as  the 
land  that  is  chargeable  with  the  rent,  and  out  of  which  it  issues,  is  in 
the  possession  of  him  who  ought  to  pay  it,  or  in  the  possession  of  any 
one  who  claims  by  or  under  him.    An  executor  of  a  lessor  may  sue 
the  lessee  for  breach  of  a  covenant  not  to  fell,  stub  up,  lop  or  top 
timber  trees,  excepted  out  of  the  demise,  the  breach  having  been  com- 
mitted in  the  lifetime  of  the  lessor  (6).    So  the  executor  of  a  tenant 
for  life  may  sue  for  breach  of  a  covenant  to  repair,  conmiitted  by  the 
lessee  in  the  lifetime  of  the  testator  (/).     Formerly  an  executor  or 
administrator  could  not  charge  another,  or  have  any  action  against 
him,  for  a  personal  wrong  done  to  the  testator,  when  the  wrong  done  to 
his  person,  or  that  which  is  his,  was  of  that  nature  for  which  damages 
only  could  be  recovered;  therefore  an  executor  or  administrator  coutd 
not  sue  another  for  a  trespass  done  to  him  in  his  cattle,  grass  or  com, 
or  for  waste  done  by  his  tenant  in  his  land ;  for  these  are  said  to  be 
personal  actions,  which  die  with  the  perscm,  according  to  the  rule, 
actio  personalis  moritur  cum  person^ ;  but  now  by  statute  3  &  4  WilL  IV. 
c  42,  s.  2,  executors  and  administrators  may  bring  actions  for  injuries 
to  the  real  estate  of  the  deceased  committed  within  six  months  before 
his  death.    A  lease  belonging  to  an  intestate,  on  which  another  has  a 
lien,  is  assets  in  the  hands  of  the  administrator,  who  has  power  to 
redeem  it  as  well  as  to  dispose  of  the  legal  estates  (jr). 

As  an  executor  or  administrator  may  charge  others  for  any  debt  or 
duty  due  to  the  deceased ;  so  shall  he  be  charged  by  others  for  any 
debt  or  duty  due  from  the  deceased,  as  the  deceased  himself  might 
have  been  charged  in  his  lifetime,  so  far  as  he  has  any  of  the  estate  of 
the  deceased  to  discharge  the  same;  therefore,  if  a  lease  for  years  be 
made  rendering  rent,  and  the  rent  be  in  arrear,  and  the  lessee  die :  in 
this  case  the  executor  or  administrator  of  the  lessee  shall  be  chaiged 
out  of  the  assets  for  the  rent :  so,  also,  if  a  lessee  for  years  asmgn 
over  his  interest  and  die,  his  executor  or  administrator  shall  be  charged 
in  like  manner  with  the  arrears  before  the  assignment,  but  not  with 
any  which  become  due  afler  the  assignment.    An  executor  who  is 
charged  as  assignee  caimot  discharge  himself  from  personal  liability 
without  showing  that  the  premises  are  of  no  value,  and  that  he  has  no 
assets  (h).    An  executor  of  a  termor  cannot  waive  the  term,  but  he  must 
either  renounce  or  accept  the  executorship  in  toto :  and  if  he  accetpt 
the  executorship,  and  enter  on  the  demised  premises,  he  is  chargeable 

(e)  Raymond  y.  Fitch,  2  Cromp.  M.  &  (g)  Fincent  v.  Sharp,  2  Stalk.  507. 

Ros.  588  :  1  Gale,  337 ;  6  Tyr.  985.  (h)  Hopwood  v.  Whaiey, 

(/)  RicketU  y.  Weaver,  12  Meea.  &  Wels.      348. 
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as  assignee  in  debt  or  covenant  for  tbe  arrears  of  rent  due  after  hig      Book  T. 
entry  de  bonis  propriis^  to  the  extent  of  the  yalue  of  the  premises  (t).      sbct!^o.  ' 
The  reason  of  this  appears  to  be  that  rent  is  received  by  an  executor 
not  80  much  in  the  light  of  assets,  as  a  profit  of  the  land  which  is  to 
be  handed  over  to  the  landlord  in  satisfaction  or  diminution  of  arrears 
that  may  be  due  (A).    An  executor  or  administrator  of  a  lessee  charged 
as  assignee  after  entry  is,  in  the  absence  of  other  assets,  liable  de  bonis 
propriis  for  the  rent  reserved  to  the  extent  to  which  he  might  by  rea- 
sonable diligence  have  derived  from  the  premises  (2).     Formerly  an  ex- 
ecutor or  administrator  could  not  be  charged  in  any  case  for  any 
peraonal  wrong  done  by  the  deceased,  and  therefore  no  action  could 
be  brought  against  him  for  any  such  cause;  as  for  cutting  down  trees, 
or  for  suffering  his  cattle  to  eat  up  the  plaintifTs  grass ;  but  now  by 
statute  3  &  4  Will.  IV.  c.  42,  s.  2,  executors  may  be  sued  for  any  wrong 
committed  by  the  deceased  to  property  within  six  months  before  his 
death  (m).     An  action  for  use  and  occupation  by  the  deceased  may 
also  be  maintained  against  his  executor  or  administrator.     Executors 
or  administrators  who  become  possessed  of  any  term  in  lands  or  tene- 
ments, are  bound  by  the  covenants  which  run  with  the  land,  whether 
they  have  any  assets  or  not  (n) ;  therefore,  where  lands  come  to  an 
executor  or  administrator,  he  may  be  charged,  like  any  other  assignee, 
for  a  breach  in  his  own  time  of  covenants  which  run  with  the  land ; 
but  there  is  a  difference  in  this  respect ;  that  if  declared  against  as 
assignee,  he  is  chargeable  as  terre-tenant,  or  one  who  has  the  actual 
possession  of  the  land,  and  the  judgment  is  de  bonis  propriis :  but  if 
the  action  be  brought  against  him  as  executor  or  administrator,  the 
judgment  shall  be  de  bonis  testatoris,  even  where  the  breach  has  been 
committed  in  his  own  time,  for  it  is  the  testator's  covenant  which 
bbds  the  executor,  who  represents  him,  and  he  therefore  must  be 
sued  by  that  name  (o).     Where  an  administrator  has  occupied  pre- 
mises demised  to  his  intestate,  it  is  no  plea  to  an  action  of  covenant 
for  non-payment  of  rent  and  taxes  and  non-repairs,  to  say  that  the 
premises  yield  no  profit  (j9).     But  if  an  administrator  has  no  assets  or 
has  fully  administered,  and  is  chargeable  with  no  default  or  laches,  he 
may  discharge  himself  from  liability  to  rent  to  a  greater  extent  than  * 
fte  real  value  of  the  premises,  by  offering  to  sun-ender  the  premises  to 
the  lessor :  it  is  however  no  proof  of  the  real  value  being  less  than  the 
rent,  that  the  intestate  has  underlet  to  an  insolvent  tenant,  or  that  the 

(f)  Rubery  t.  SUwent,  4  Barn.  &  Adol  (n)  Buckley  v.  Pirk,  10  Mod.  12;  1  Salk. 

241 ;  Hopuwtd  V.  WhaUyr  6  Dowl.  &  Low.  187 ;  Lyddail  v.  Dttnl^,  1  Wils.  4;  Bridge- 

^42.  man  v.  Lightfoot,  Cro.  Jac.  761 ;  Tremeere  v. 

(k)  Tremeere  v.  Moriam,  1  Bingr.  N.  C.  97.  Morison,  1  Bing.  N.  C.  97. 

(I)  Hepmood  t.   Wkaley,  6  Dowl.  &   L.  (o)  Tilneyv.  Nwrit,  1  Salk.  309;  1  Lord 

^2;  and  6  C.  B.  744,  questioning  the  aa-  Raym.''S5S;  Carth.619;  Tremeere  y.Morison, 

tbority  of  Remnant  v.  Bremridge,  8  Taunt  1  Bing.  N.  C.  97. 

Wl;  2  Moore,  94-  (p)  Tremeere  v.  MorUon,  I  Bing.  N.  C. 

(«)  See  PoweU  ▼.  JUes,  7  Ad.  &  El.  426 ;  89 ;  4  Moore  &  Scott,  603 ;  and  see  Hop- 

WiU.  Wd.  &  Day.  6S0;  2  Nev.  &  Per.  571.  wood  v.  Whaley,  6  DowL  &  L.  942. 
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premises  are  out  of  repair,  the  intestate  having  been  bound  by  the 
lease  to  keep  them  in  repair  (q).  An  administrator  of  a  lessor  may  be 
obliged  to  contribute  as  owner  towards  the  rebuilding  of  a  party  wall 
under  the  old  building  act,  though  no  otherwise  owner  than  as  admi- 
nistrator, and  though  he  has  no  assets  to  meet  the  expense(r).  Where 
there  was  a  lease  by  deed,  and  on  the  death  of  the  lessee  her  eon 
applied  to  the  lessor  to  become  tenant  on  the  same  terms  as  the  lessee, 
and  was  accepted ;  it  was  held,  in  an  action  for  use  and  occupalion 
against  the  son,  to  whom  jointly  with  another  letters  of  administration 
had  been  granted  to  the  estate  of  his  mother  after  the  commencemeot 
of  the  action,  that  it  was  a  question  for  the  jury,  whether  the  defendant 
occupied  as  assignee  of  the  lease,  or  upon  a  fresh  taking  {s). 

Sect.  11. — Sale  of  Interest  in  Real  Property. 
(a)  Operation  of  the  Statute  of  Frauds. 
Upon  the  operation  of  the  statute  29  Car.  II.  c.  3,  s.  4(0;  com- 
monly called  the  Statute  of  Frauds,  it  has  been  decided  that  a  sale  of 
lands,  though  by  auction,  is  within  the  enactment  (ti) ;  but  that  die 
statute  does  not  invalidate  an  executed  parol  contract,  so  as  to  pre- 
vent a  party  to  it  from  maintaining  an  action  for  a  breach  of  part  of 
it,  where  that  breach  does  not  relate  to  an  interest  in  land,  although 
the  contract  itself  stipulates  that  the  defendant  shall  be  substituted 
as  tenant,  in  the  stead  of  the  plaintiffs,  of  premises  in  their  occupa- 
tion (x).     But  in  a  similar  case,  where  the  action  was  to  enforce  pay- 
ment of  the  sum  stipulated  to  be  given  as  the  price  of  the  interest  in 
the  land,  it  was  held  not  to  be  an  executed  contract,  and  that  there 
ought  to  be  an  agreement  in  writing  (y).    So  an  unexecuted  agreement 
to  let  a  house  and  to  sell  certain  furniture  and  fixtures  therein,  and  to 
do  certain  alterations  within  the  house,  is  within  the  statute ;  and  as 
the  occupation  of  the  premises  is  the  principal  subject-matter,  an  action 
cannot  be  maintained  for  breach  of  the  other  parts  of  the  contract  (2:). 
A  verbal  agreement  made  on  the  26th  of  September,  for  the  sale  of  a 
then  growing  crop  of  potatoes,  was  considered  not  to  be  a  contract  or 
sale  within  the  fourth  section  of  the  statute,  but  a  sale  of  goods,  wares 
and  merchandize  within  the  seventeenth  section  (a) ;   but  a  contract 


(q)  Homidge  y.  Wilson,  11  Ad.  &  Kl. 
645 ;  S  Per.  &  Day.  641 ;  Buhery  v.  Stevent, 
4  Barn.  &  Adol.  241 ;  1  Nev.  &  Man.  162; 
Beid  V.  Lord  Tenter  den,  4  Tyr.  111. 

(r)  Thacker  y.  WiUon,  8  Ad.  &  EL  142 ; 
4  Nev.  &  Man.  658 ;  I  Uar.  &  Wol.  131. 

(<)  Drury  Lane  Theatre  Company  y.  Chap- 
man, 1  Car.  &  Kir.  14. 

{t)  See  this  enactment,  ante,  58,  and  also 
as  regards  its  operation,  in  connection  with 
the  first  and  second  sections,  in  respect  of 
demises  of  land. 

(m)  Walker  v.  Constable,  1  Bos.  &  Pul. 


806 :  2  Esp.  659 ;  S.  P.  Stan^ld  y.  Ji>hMM8», 

1  Esp.  101. 

(x)  Price  v.  Leybum,  1  Gow,  109. 

(y)  Cocking  y.  Ward,  1  Com.  B.  Bep. 
858. 

(z)  Faughan  v.  Hancock,  3  Com.  6.  Rep. 
766  ;  Mecheltn  v.  WaUace,  7  Ad.  &  £L  49; 

2  Nev.  &  Per.  224;  Will.  Wol.  &  Dav.46a. 
(a)   Evan*  v.  Roberts,  5   Bam.  &  Cre& 

829  ;  8  Dowl.  &  RyL  611 ;  see  also  &ini- 
bury  or  Stanbury  v.  Matthews,  4  Mees.  ft 
Wels.  343;  1  Horn.  &  Huri.  459;  Jones  t, 
FUnt,  10  Ad.  Si  £1.  758 ;  2  Per.  &  Dav.  5H 
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with  an  off-going  tenant  for  crops  and  tillage,  in  consideration  of      Book  I. 
taking  a  farm  (t)^  and  a  contract  with  the  owner  of  a  close  for  the  pur-   Chapter  VL 

chase  of  a  growing  crop  of  grass  there,  for  the  purpose  of  being  mown • — ' — 

and  made  into  hay  by  the  vendee,  have  been  held  to  be  contracts  or 
sales  of  an  interest  in  or  concerning  land,  and  void  by  the  fourth  see- 
tioD  of  the  statute,  because  not  reduced  into  writing  (c) :  and  where  A, 
agreed  with  S.  to  let  him  have  land  rent  free^  on  condition  that  A. 
should  have  a  moiety  of  the  two  succeeding  crops,  it  was  held  that  the 
agreement  need  not  be  in  writing  under  the  statute  (£2).  Where  a 
lessee  agreed  to  relinquish  possession  of  a  house  to  a  person,  and  to 
suffer  him  to  become  tenant  for  the  residue  of  a  term,^  in  consideration 
of  a  sum  of  money  being  paid  towards  completing  some  repairs,,  it  is 
an  agreement  within  the  statute  (e).  Where,  after  a  lease  was  granted^ 
the  lessee  applied  to  the  landlord  to  enlarge  tlie  premises,  agreeing  to 
pay  10/.  per  cent,  per  annum  on  the  money  laid  out,  which  was  ac- 
cordingly done  ;  it  was  held  that  this  was  not  an  agreement  within  the 
statute  (/). 

(b)  Sales  by  Auction. 
Where  the  particulars  of  sale  by  auction  of  several  lots  described  Operation  of     ^^ 
one  as  subject  to  the  same  rights  of  way  as  were  then  enjoyed  under  Jj,^  CondiaoiM  ^A 
existing  leases  of  certain  houses,  one  of  which  leases  was  to  be  seen ;  of  Sale, 
and  a  plan  annexed  showed  one  right  of  way  to  those  hoiises  over 
that  lot,  but  not  another,  and  it  also  showed  another  right  of  way  over 
that  lot  to  a  second  adjoining  lot,  and  the  same  person  bought  these 
two  lots  by  two  biddings,  but  a  single  contract  was  entered  into  for  ^flk 

the  whole,  it  was  held  that  he  might  rescind  the  contract  as  to  both  ^jj^ 

lots,  and  that  it  was  not  a  case  for  the  application  of  a  compensation 
provision  as  to  misdescription  of  the  premises  (g).  Where  the  par- 
ticulars of  sale  of  premises  in  Covent-garden  stated,  that  under  the 
lease  "  no  offensive  trade  was  to  be  carried  on,  and  that  the  premises 
could  not  be  let  to  a  coffee-house  keeper  or  working  hatter,"  and  the 
original  lease  when  produced  appeared  to  prohibit  the  business  of  a 
brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher,  tripe-seller, 
poulterer,  fishmonger,  cheese-seller,  fruiterer,  herb- seller,  coffee-house 
keeper,  working  hatter  and  many  others,  and  the  sale  of  coals,  potatoes 
or  any  provisions,  it  was  held  that  there  was  such  a  material  discre- 
pancy between  the  particulars  and  the  lease  as  to  entitle  a  purchaser 

{h)  PalmmUh  {Earl)  y.  Thomas,  1  Cromp.  (d)  Poulter  v.  KillingbecJe,  I  Bos.  &  Pul. 

&  Mees.  89 ;  3  Tyr.  26.  397 :  and  see  Bristow  v.  WaddingUm,  2  Boa. 

(c)  Cro$by  ▼.  Wadtworth,  6  East,  602 ;  2  &  Pul.  462. 

Smitb,  559.     It  has  been  also  held  in  a  (e)  Buttemere  v.  Hayes,  5  Mees.  &  Wels. 

rimilar  case  that  trespass  cannot  be  main-  456  ;  see  also  Cocking  y.  Ward,  1  Com.  B. 

taiaed  against  the  vendor  for  taking  away  Rep.  858. 

tfaeyeDdee's  horse  and  cart  from  the  close,  (/)  Hoby  v.  Roebuck,  2  Marsh.  433;  7 

^ich  had  been  sent  for  the  purpose  of  car-  Taunt.  1 57  ;  Donellan  v.  Read,  3  Barn.  & 

n^iag  away  the  grass,  as  it  was  in  substance  Adol.  899 ;   and  see  Lambert  v.  Norris,  2 

n  actbn  charging  the  defendant  on  the  Mees.  &  Wels.  333 ;  Mur.  &  Hurl.  29. 

»iitract5  Carringion  v.  Roots,  2  Mees.  &  (g)  Dykes  v.  Blokes,  4  Bing.  N.  C.  463 ; 

Web.  248;  Mur.  &  HurL  14.  6  Scott,  320;  1  Am.  209. 
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to  rescind  his  contract  (A).    Where  leasehold  premises  were  sold  by 
'  auction  by  the  defendant  to  the  plaintifF^  under  a  condition  that  the 
defendant  should  make  a  good  title,  it  is  no  defence  to  an  action  for 
not  making  a  good  title,  that  the  premises  had  been  assigned  by  ihe 
plaintiff  to  the  defendant  by  way  of  mortgage,  and  that  a  good  title 
was  made,  except  that  the  premises  were  out  of  repair,  of  which  the 
plaintiff  had  full  knowledge,  and  that  the  lessor  had  not  re-entered, 
as  he  was  entitled  to  do  (t).     An  auctioneer  selling  a  lease  is  boond 
to  state  a  notice  given  by  the  landlord  of  his  intention  to  enter  unless 
the  premises  are  put  in  repair,  although  the  vendee  is  aware  of  the 
ruinous  state  of  the  buildings,  and  it  is  alleged  that  the  auctioneer  was 
not  apprised  of  the  notice  (ft):  and  where  leasehold  premises  are  sold 
by  auction,  and  the  lease  containing  the  usual  covenant  to  repair  is 
produced  and  read  to  the  bidders,  if  any  of  the  buildings  demised  and 
described  in  the  lease  have  been  pulled  down  before  the  sale,  the  par- 
chaser  is  not  bound  to  complete  the  purchase,  and  may  recover  back 
his  deposit,  although  the  building  pulled  down  be  not  described  in  the 
particulars  of  sale  (/).    Where  an  original  lessee  of  land  subject  to  a 
covenant  against  certain  obnoxious  trades,  with  a  proviso  for  re-entry 
for  a  breach  of  such  covenant,  granted  underleases  of  houses  erected 
on  the  land,  not  containing  a  similar  covenant  and  proviso ;  it  wis 
held  that  a  purchaser  by  auction  of  houses  erected  on  part  of  this 
land,  and  of  the  improved  grouiKl-rents  of  the  houses  so  underlet, 
might  recover  back  his  deposit-money  from  the  auctioneer,  the  omis- 
sion of  the  proviso  in  the  underleases  not  having  been  specified  in  the 
conditions  or  mentioned  at  the  time  of  the  sa}e(m).     In  the  conditioflfl 
of  sale  of  the  lease  of  a  public-house  it  was  described  as  ''  a  free 
public-house,"  and  the  lease  contained  a  covenant  that  the  lessee  and  his 
assigns  should  take  their  beer  from  a  particular  brewer ;  though  the 
lease  was  entirely  read  over  by  the  auctioneer  at  the  time  of  the  sale, 
who  said  mistakenly  that  it  was  a  free  public-house^  and  that  the 
covenant  about  the  beer  had  been  decided  to  be  bad ;  it  was  ruled  that 
a  purchaser  who  heard  the  lease  read  over  was  not  bound  under  Aeae 
circumstances  to  complete  the  purchase,  but  was  entitled  to  recova 
back  the  deposit  (n). 

(c)  Title  of  the  Vendor. 

In  every  contract  for  the  sale  of  an  existing  lease  there  is  an  implied 

undertaking  by  the  seller  (if  the  contrary  be  not  expressed)  to  make 

out  the  lessor's  title  to  demise  (o),  and  without  showing  such  title,  the 

seller  cannot  maintain  an  action  at  law  against  the  buyer  for  refusing 


(A)  FUght  V.  Booth,  1  Bing.  N.  C.  370; 
1  Scott,  190. 
(i)  Bamett  v.  WJteeler,  7  Mees.  &  Wels. 

(*)  Stevent  v.  Adamson,  2  Stark.  422. 
(/)  Granger  v.  Worms,  4  Camp.  83. 


(m)  Waring  ▼.  Hoggari^  1  Ryan  &  Moa 
39. 

(ti)  Jone*  v.  Edney,  3  Camp.  285. 

(o)  Hall  V.  Betty,  4  Man.  &  Gnm.  410; 
6  Scott,  N.  R.  508. 
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to  complete  the  purchase  (p).   Where  a  lessee  in  possession  contracted      Book  I. 
to  sell  the  residue  of  his  term,  being  three  years  and  a  quarter,  at  the      s^ct^  n. 


rent  of  42/.  per  annum,  the  vendee  paying  30/.  for  the  fixtures,  as  per 
list;  it  was  held,  that  it  was  not  to  be  inferred  from  the  short  residue 
of  tbe  term,  the  small  value  of  the  property,  and  the  absence  of  any 
premium  for  the  lease,  thftt  the  vendee  intended  to  waive  his  right  to 
call  for  the  production  of  the  Iessor*s  title  (q).    When  it  is  stipulated 
that  the  vendor  shall  not  be  obliged  to  produce  the  lessor's  title,  the 
rendee  may,  notwithstanding,  insist  upon  defects  in  the  lessor's  title, 
which  he  has  discovered  aliunde  (r).     Where  a  person,  who  had  con- 
tracted to  purchase  the  lease  of  a  house,  and  subsequently  discovered 
that  it  was  originally  leased  jointly  with  another  house,  and  that  the 
lessor  could  enter  for  breach  of  covenants  in  respect  of  either  house, 
it  was  held  he  was  not  bound  to  complete  the  purchase  (s).     Under  a 
coDtract  for  the  purchase  of  the  residue  of  an  old  term,  a  purchaser  is 
not  bound  to  accept  a  similar  new  lease ;   for  the  former  differs  in 
valae  from  the  latter,  the  residue  of  an  old  term  being  in  certain 
respects  more  advantageous  (0 }    but  a  purchaser  cannot  refuse  to 
perform  an  agreement  for  the  sale  of  "  the  unexpired  term  of  eight 
years'  lease  and  goodwill,"  on  the  ground  that  only  seven  years  and 
seven  months  of  the  term  remained  (u).     If  assignments  of  a  lease  to 
the  vendor  and  to  former  assignees  have  not  been  registered,  and  the 
licence  of  the  landlord  to  the  assignment  obtained  at  the  time  the 
cootract  of  sale  is  made,  it  is  no  impeachment  of  the  validity  of  the 
vendor's  title  (a:). 

It  18  incumbent  on  the  vendor  of  a  lease  which  contains  a  restriction  What  is  in- 
ag^inst  alienation,  to  prove  that  he  has  obtained  the  lessor's  consent  gXVtoV'Sfw* 
to  the  assignment  (y);  and  it  is  also  incumbent  on  him,  and  not  on  it 
the  purchaser,  to  procure  the  lessor's  licence  for  the  assignment  (jz?). 
A  purchaser  is  not  compellable  to  accept  a  title  to  premises  formerly 
stibject  to  an  incumbrance,  the  discharge  of  which  is  shown  only  by 

ip)  Souter  y.  Drake,  5  Barn.  &  Adol.  992 ;  928 ;  5  Scott,  196 ;  3  Hodgres,  197. 
8  Nev.  &  Man.  40;  gee  also  De  Medina  (y)  Mason  Y,Corder,  7  Taunt,  9;  2  Marsh. 

|^  Norman,  9  Meea.  &  Wels.  820 ;  2  Dowl.  882.    A  contract  was  made  for  tbe  purchase 

N.  S^  239.  of  a  public-house ;  SOL  were  paid  as  a  de- 

(9)  Somkr  t.  Drake,  6  Bam.  &  AdoL  992 ;  posit ;   702.  more  were  to  be  paid  on  the 

« Nev.  8c  Man.  40.  landlord's    consent   being   obtained    to  a 

(r)  Shepherd  ▼.  Keatley,  1  Cromp.  M.  &  change  of  the  tenancy.    The  purchaser  sent 

**•  n7 ;  4  Tjrr.  571.  some  furniture  to  the  house  and  resided  in 

(«)  Blake  v.  Phinn,  3  Com.  B.  Rep.  976 ;  a  part  of  it,  the  vendor  still  remaining  in 

^  also  PemtiaUy,  Harberne,  11  Queen's  B.  it;  it  was  held,  that  the  contract  was  con- 

^ep.  368.  ditional  on  a  yalid  consent  of  the  landlord 

(0  Mason  V.  Carder,  7  Taunt  9 ;  2  Marsh.  being  given  ;    and  that  a  verbal  consent, 

^    By  agreeing  to  grant  a  lease,  a  party  which  was  revoked  before  any  change  of 

<^  oot  impliedly  engage  for  a  generid  tenancy  had  occurred,  was  not  binding ; 

•■nwity,  nor  undertake  to  deliver  an  ab-  that  there  had  been  no  partial  enjoyment 

JJ»ct  of  his  title ;  GwUlim  v.  Stone,  3  Taunt  of  the  object  of  the  contract ;  and  therefore 

^f^i  nor  that  he  has  a  good  title  to  the  fee-  that,  on  failure  of  the  condition,  the  50/. 

•jnaple  and  will  deliver  a  written  abstract ;  might  be  recovered  as  money  had  and  re- 

"«pif  V.  Broten,  6  Taunt  60.  ceived  ;   Brighton  v.  Newton,  2  Cromp.  M. 

(«)  Belworth  v.  JIasselh  4  Camp.  140.  &  Ros.  124;  1  Gale,  67. 

(')  StoweU  V.  Robinson,  3  Bing.  N.  C.  {z)  Lloyd  v.  Crisp,  5  Taunt  249. 
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presumption :  thus  where  a  leasehold  was  sold,  subject  to  a  ground 
rent,  which  was  said  to  be  apportioned  out  of  a  larger  rent,  but  the 
apportionment  was  not  evidenced  by  an  existing  deed,  but  only  by  the 
acceptance  of  a  mesne  landlord,  and  presumption ;  it  was  held  tliat  the 
purchaser  was  not  bound  to  accept  the  title  (a).  Where  the  plaintiff 
stated  in  his  declaration,  in  an  action  for  not  completing  a  purchase, 
that  he  was  possessed  of  a  certain  lease  for  years,  which  he  put  up  to 
sale,  and  which  the  defendant  purchased,  it  was  held  that  he  was 
bound  to  prove  the  execution  of  the  original  lease  as  well  as  the 
mesne  assignments  to  himself  (£). 

(d)  Rights  and  Liabilities  of  the  Parties. 
Whoever  is  entitled  to  the  land  is  entitled  to  the  title  deeds  affecting 
it  (c) ;  therefore,  if  the  vendor  of  a  leasehold  estate  deliver  the  con- 
veyance as  an  escrow,  to  take  effect  on  payment  of  the  residue  of  the 
purchase  money,  the  property  in  the  title  deeds  of  the  estate  is  so 
vested  in  the  vendee,  that  the  vendor  obtaining  possession  of  them 
and  pawning  them,  confers  on  the  pawnee  no  right  to  detain  them 
after  tender  of  the  residue  of  the  purchase  money  {d).  Where  a  man 
agrees  to  purchase  premises  on  an  assurance  that  the  person  of  whom 
he  purchases  has  a  long  term  in  them,  and  on  the  faith  of  such  assur- 
ance enters,  at  a  considerable  expense,  into  the  possession  of  them,  he 
shall  not,  on  his  refusing  to  complete  his  purchase  (on  account  of  the 
seller  having  a  shorter  term),  be  charged  in  an  action  for  use  and  occu- 
pation (e). 

(e)  Valuation  of  Leaseholds  and  Reversions. 
In  order  to  show  the  value  of  real  property,  particularly  leasehold 
estates,  and  to  enable  those  persons  who  intend  either  to  purchase  or 
sell  to  form  their  judgment,  the  following  tables  have  been  extracted 
from  a  very  accurate  and  useful  work  (/)  upon  the  subject  The  first 
table  shows  the  value  of  leases,  estates  or  annuities  for  terms  of  years 
certain,  in  number  of  years'  purchase  of  the  clear  annual  rent,  at  the 
several  rates  of  3,  4,  5,  6,  7,  8,  9  and  10  per  cent,  interest,  which  the 
purchaser  may  thereby  make  of  his  money.  The  clear  annual  rent 
must  in  all  cases  be  ascertained,  by  deducting  from  the  gross  rent  of 
the  estate,  or  value  of  the  annuity,  the  ground  rent,  all  taxes  and  other 
annual  charges,  which  would  fall  upon  the  purchaser. 


(a)  Barnwell  v.  Harris,  1  Taunt.  430. 

(6)  Laythorpe  v.  Bryant,  1  Bing.  N.  C. 
421;  1  Hodges,  19;  1  Scott,  327.  A  sale 
made  on  a  Sunday  is  void,  if  made  by  a  per» 
son  in  the  ordinary  exercise  of  his  calling, 
by  statute  29  Car.  II.  c.  7.  But  the  courts 
require  that  it  should  be  strictly  within  that 
limitation  ;  Drury  v.  T>efuntaine,  1  Taunt 
131 ;  Blojcome  v.  fVillutms,  3  Barn.  &  Cres. 
232  ;  5  Dowl.  &  Ryl.  82 ;  1  Car.  &  Pay. 
294  ;    mUiams  v.  Paul,  6  Bing.  653. 

(c)  Harrington  v.  Price,  3  Barn.  &  AdoL 
170. 


{d)  Hooper  v.  Ramthottvm^  6  Taunt.  12; 
1  Marsh.  114. 

(e]  Heam  v.  Tomlin,  Peake,  191. 

(/)  Tables  for  the  purcbasingr  of  Estates, 
&c.  by  William  Inwood,  Architect  and  Sur- 
veyor (1845).  To  arrive  at  as  near  an  ap- 
proximation as  possible  to  the  true  valae, 
by  the  use  of  vulgar  fractions  only,  without 
decimals,  the  algebraical  sig^ns  \'  and  — 
have  been  used ;  the  sign  -f-  sigrnifying  that 
the  value  is  a  little  more  than  that  suted, 
and  the  sign  —  that  it  is  a  little  less. 
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IS— 

113— 

10*  + 
10j  + 

9|— 

40 

23  + 

19|  + 

174— 

15+ 

134  + 

12— 

9j  + 

45 

24  J  + 

:iO|— 

173  + 

154— 

134  + 

12  + 

11— 

9|  + 

50 

251— 

214— 

184  + 

15  j  + 

13|  + 

124— 

11— 

10— 

60 

27i— 

224  + 

19— 

164— 

11  + 

124— 

11  + 

10— 

70 

29  + 

234— 

194+ 

164— 

144— 

124— 

11  + 

10— 

80 

soi— 

24— 

194  + 

164  + 
164  + 

144— 

124— 

11  + 

10  — 

90 

31  + 

24J  + 

19|  + 

144  + 

12 

11  + 

10— 

100 

Sli-h 

244  + 

19j  + 

164  + 

144+ 

12   - 

11  + 

10 

PlerpetiuL 

SSi-^- 

25 

20 

16J- 

144+ 

12 

11  + 

10 

*  Example. — A  lease  or  annuity  for  14  years,  to  make  5  per  cent.,  and 
to  get  back  the  principal,  is  worth  a  little  less  than  10  years'  purchase  of  the 
clear  annual  rent;  at  3  per  cent.,  a  little  more  than  II4  years'  purchase ;  at 
8  per  cent.,  a  little  less  than  84  years*  purchase ;  and  so  on. 

(i)  Inwood,  Table  1. 
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TABLE 


THE  PRESENT  VALUE  OF  REVERSIONS 

IN  YEARS'  PURCHASE  (*). 

The  following  table  shows  the  present  valjie  of  a  reversion  in  years' 
purchase  of  the  clear  annual  rent,  after  a  given  term  not  exceeding 
60  years,  at  3,  4,  5,  6,  7,  8,  9  and  10  per  c^nt,  interest. 


Years' 

Years' 

Years' 

Yean' 

Years' 

Years' 

Years' 

Yean' 

After 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Porch. 

Purcfa. 

theve 

at  3  per 

at  4  per 

at  5  per 

at6per 

at7per 

at  8  per 

at  9  per 

at  10  pet 

YearB. 

cent. 

cent 

cent. 

cent. 

cent. 

cent. 

cent. 

coit 

1 

sn+ 

24+ 

19  + 

15|- 

•134  + 

11J  + 

104- 

9  + 

% 

SI  — 

23  + 

18;;— 

14i  + 

124— 

1  ol- 

94 + 

8^ 

1+ 

3 

30|  + 

22  J 

174  + 

14 — 

ni+ 

io- 

84  + 

7i 

i+ 

4 

294  + 

21i  + 

16     - 

134- 

io|+ 

94- 

71  + 

6|+| 

5 

204  + 

m+ 

15|— 

124— 
ll| 

104— 

84  + 

74— 

6i 

;  — 

6 

28— 

15— 

9J  + 

7|  + 

6|- 

5; 

:  — 

7 

27  + 

19 

144- 

11  + 

9— 

74  + 

6  + 

5; 

;— 

8 

26i+ 

18i+ 

13i  + 

104— 
9|  + 

84  + 

6|  + 

H  + 

4 

— 

9 

25J  + 

17J  + 

13— 

7J  + 

64  + 

5  + 

4; 

:  — 

10 

241  + 

17— 

124  + 

H+ 

74  + 

H+ 

4| — 

3i 

+ 

11 

24  + 

164- 

iii- 

8|  + 

6|  + 

54  + 

44  + 

3 

+ 

\2 

23J— 

15i  + 

114— 

84  + 

64  + 

5— 

4— 

3; 

i 

13 

22|— 

15  + 

m+ 

7i+ 

6- 

*i  + 

34  + 
84+ 

3— 

U» 

22  + 

Ui- 

10+ 

74+ 

5J  + 

44  + 

2«- 

15 

214— 
20|  + 

14— 

H  + 

7— 

54- 

4— 

3+ 

2I- 
24- 

16 

134  + 

94— 

64  + 

4|  + 

3|- 

2J  + 

17 

20}— 

12j  + 

8| — 

64- 

ti^ 

34— 

2J  + 

2— 

18 

19i  + 

124  + 

84  + 

5i  + 

34- 

24  + 

I|  + 

19 

19 

11|  + 

8— 

5i  + 

4— 

3— 

24— 

1| — 

20. 

18J- 

llj— 

7J  + 

54— 

3|- 

25 — 

2— 

Ij  — 

2S 

16-^ 

9|  — 

6  — 

si+ 

2j- 

H+ 

14  + 

1  — 

SO 

13|— 

7i— 

t: 

3— 

2— 

14- 

i  + 

J  + 

35 

lli  + 

64  + 

24- 

14  + 

i+ 

;   + 

i  + 

40 

lOi— 

54- 

2|  + 

1J+ 

1  — 

J  + 

i  + 

i- 

45 

8|  + 

44  + 

24- 

14- 

1- 

;  — 

i- 

+  - 

50 

7i  + 

3J  + 

H- 

1— 

1    

:  + 

i+ 

i^r+ 

55 

6J  + 

3— 

H+ 

l— 

+ 

i 

+ 

i,- 

?V+ 

60 

H- 

2i- 

1  + 

4  + 

■  : 

tV 

^V 

*  Example. — A  reversion  of  an  estate  after  a  14  years'  term,  is  worth  in 
present  money,  at  5  per  cent.,  a  little  more  than  10  years'  purchase  of  the 
clear  annual  rent ;  at  3  per  cent.,  a  little  more  than  22  years'  purchase  ;  at 
8  per  cent.,  a  little  more  than  4^  years'  purchase  ;  and  so  on. 


(k)  Inwood,  Table  18. 
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TABLE 


THE  COMPARATIVE  VALUE 


LIF£HOLD   AND   LEASEHOLD    £;STAT£S(^). 


The  fonowing  Table  will  show  the  relative  value,  at  6  per  cent  in- 
teresty  of  estates  held  for  a  term  of  life,  or  for  a  term  of  years  certain. 


Age. 

Equal  to  a  Leasehold  Estate  for  a  Term  certain. 

One  Life. 

Two  joint 
Lives. 

Lonrat  of 
TwoLives. 

Longest  of 
Three  Lives. 

10 

20 

30* 

40 

50 

60 

70 

Yean. 
29 
25 
21 
18 
15 
H 
7 

Years. 
21 
17 
15 
12 
10 

7 

4 

Yean. 
43 
37 
SS 
27 
22 
16 
11 

Years. 

51 
46 
39 
S2 
26 
19 
13 

*  Example. — An  estate  held  on  a  single  life,  aged  30,  is  equal  in  value 
to  4  leasehold  estate  for  a  term  certain  of  21  years,  at  5  per  cent. :  one  on 
two  joint  lives,  aged  30,  to  a  term  certain  of  15  years :  one  on  the  longest 
of  two  lives,  aged  30,  to  a  term  certain  of  33  years :  and  one  held  on  the 
longest  of  three  lives,  aged  30,  to  a  term  certain  of  39  years. 

(g)  Inwood,  Table  2S. 


(  248  ) 


CHAPTER  VII. 


TERMINATION  OF  THE  CONTRACT. 


Sect.  1.  Effluxion  of  Time    248 

2.  Cancellation   of  tke  Instru- 
ment of  Demise   249 

8.  Surrender  of  the  Term. 

(a)  How  made  generally  .  ..  249 

(b)  By    Deed    or    Note    in 

Writing 251 

(c)  By  Acceptance  of  a  new 

Lease 253 

(d)  By  other  Act  and  Opera- 
tion of  Law   256 

(e)  Operation  of 259 

(f )  By  and  to  whom  made  . .  2G0 

(g)  What  Estate 261 

(h)  How  pleaded 262 

(i)  When  presumed 262 

4.  Merger  in  a  larger  Estate  .  •  264 


Sect.  6.  Forfeiture 266 

(a)  How  incurred  generally.  266 

(b)  Construction    of  Provi- 

soes  268 

(c)  Who    may  avail   them- 

selves of  a  Forfeiture..  272 

(d)  Entry  of  Lessor 275 

(e)  Demand  of  Rent «  274 

(f)  What  is  a  Waiver 276 

6.  Notice  to  quit  280 

(a)  When  necessary    280 

(b)  Form  and  Service 287 

(c)  Period  of  Expiration    ..  292 

(d)  Waiver   2» 

7.  Disclaimer    301 

8.  Death    S03 


Book  I. 

Chapter  VII. 

Sect.  1. 


Sect.  1. — Effluxion  of  Time. 
Means  of  ter-    WiTH  respect  to  the  termination  of  a  demise  :— a  lease  for  a  term  may 
Contoicf  gene-  ^^  determined  by  either  of  these  circumstances  occurring,  viz.  by  the 
»lly«  period  expiring  during  which  the  premises  were  leased  :  by  cancella- 

tion of  the  instrument  of  demise ;  by  surrender  of  the  term ;  by 
merger  in  the  fee ;  or  by  forfeiture  for  the  breach  of  some  contract 
express  or  implied  :— a  tenancy  from  year  to  year  may  be  determined 
by  either  party  giving  to  the  other  of  them  a  notice  to  quit;  and  in 
some  cases  a  tenancy  may  be  determined  by  the  death  of  either  of 
the  parties  (a). 
Termination  The  most  ordinary  means  by  which  a  lease  is  determined  is  by  the 

Term.  ""^°  period  expiring  for  which  the  premises  were  demised ;  this  may  take 
place  either  at  the  final  conclusion  of  the  period  for  which  they  were 
held,  or  upon  the  happening  of  any  contingency  upon  which  the  du- 
ration of  the  contract  was  made  to  depend.  Thus,  if  a  lease  be 
granted  to  hold  during  forty  years,  if  J.  S.  shall  so  long  live ;  by  the 
first  mode  it  will  terminate  at  the  end  of  forty  years  if  «/.  S,  so  long 
live ;  and  by  the  latter,  upon  the  happening  of  the  death  of  /.  S. 
within  the  forty  years.  Under-leases  by  tenants  for  years  are  neccfir 
sarily  determined  when  the  original  lease  is  ended  by  effluxion  of 
time. 
Where  there         Where  there  is  a  proviso  that  one  or  both  parties  may  determine  a 

determme*the^  ^®^®  ^^^  *  ^^^  **  ^^^  ^^^  ^^  ^^Y  Seated  period,  on  giving  a  certain 
Term. 

(a)  As  to  the  rights  and  liahilities  of  the  parties  on  the  terminatioa  of  the  contraet, 
see  post,  Book  II.  Chap.  VI. 
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notice,  a  notice  must  be  given  in  strict  conformity  with  the  proviso.  Book  I. 
or  the  lease  will  continue,  and  if  by  deed,  the  parties  will  still  be  sect.  l. 
liable  on  the  covenants  (6).  But  a  notice  to  determine  a  crown  lease 
giren  by  two  out  of  three  of  the  Commissioners  of  the  Woods  and 
Forests,  is  good  by  the  statute  10  Geo.  IV.  c.  60,  s.  92,  though  the 
dause  in  the  lease  required  that  it  should  be  given  by  the  Commis- 
siooers  for  the  time  being  (c).  Where  a  person  held  under  an  agree- 
ment for  a  lease  for  twenty-one  years,  determinable  at  the  end  of  the 
first  seven  and  fourteen,  the  tenancy  cannot  be  determined  at  the 
end  of  the  first  seven  years  without  a  notice  to  quit,  or  a  surrender  in 
writing  (d).  If  a  tenant  hold  under  an  agreement  for  a  lease  at  a 
yearly  rent,  whereby  it  is  stipulated  that  the  agreement  shall  con- 
tinue for  the  Ufe  of  the  lessor,  and  that  a  clause  shall  be  inserted  in 
the  lease,  giving  the  lessor's  son  power  to  take  the  house  for  himself 
when  he  comes  of  age,  the  son  must  make  his  election  in  a  reason- 
able time,  as,  for  example,  a  week  or  a  fortnight  after  be  comes  of  age; 
the  delay  of  a  year  is  unreasonable  («). 

Sect.  2. —  Cancellation  of  the  Instrument  of  Demise. 
A  second  means  by  which  a  lease  may  be  or  rather  might  have  Terminatioii 
been  determined,  is  by  cancelling  the  deed  by  which  it  is  made.  o?th^De^°* 
Whatever  doubts  may  have  been  formerly  entertained  as  to  the  effect 
of  erasing  or  otherwise  cancelling  a  lease  for  years,  since  the  statute 
of  frauds  (/)  it  has  been  expressly  decided  that  a  lease  cannot  be  de- 
termined by  mere  cancellation  of  the  indenture,  for  that  the  surrender 
by  deed  or  note  in  writing,  or  by  act  and  operation  of  law,  was  es- 
pecially prescribed  in  lieu  thereof  (^r). 

Sect.  3. — Surrender  of  the  Term. 

(a)  How  made  generally. 

A  surrender  is  the  yielding  up  an  estate  for  life  or  years  to  him  Whatasur- 
wbo  has  the  immediate  estate  in  reversion  or  remainder,  wherein  the  ""  ^^  "** 
estate  for  life  or  years  may  drown  by  mutual  agreement :  the  party 
making  the  surrender  is  called  the  surrenderor,  and  the  party  to 
whom  it  is  made  the  surrenderee.  It  differs  from  a  release  in  this 
respect,  that  the  release  operates  by  the  greater  estate  descending 
iipon  the  less ;   whereas  a  surrender  is  the  falling  of  a  less  estate 

^  W  See  OMp  v.  Marimex,  11  Ad.  &  EL  Rep.  436. 

730;  8  Per.  &  Dav.  386.    The  fonn  of  the  (/)  29  Car.  II.  c.  3.    See  the  next  lec- 

Mice  ihould  be  similar  to  a  notice  to  quit ;  tion. 

«•  po«.  Sect.  6,  p.  2S0.  (g)  Roe  d.  Berkeley  (Earl)  y.  York  (Arck- 

(e)  Coambee  v.  Duiton,  5  Mees.  &  Wela.  hitkop),  6  Eaat,  86;  2  Smith,  166;  Doe  d. 

^^  Courtail  ▼.  Thomas,  9  Bam.  &  Ores.  288 ; 

{d)  CkapmsH  ▼.  Toumer,  6  Mees.  &  Wela.  Wootley  y.  Gregory,  2  You.  &  Jer.  636  \  and 

1<^  see  BoliUm  v.  CarlitU  {Bishop),  2  H.  Black. 

(«)  Doe  d.   Brow^ld  y.  SmUh,  2  Term  263. 
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How  a  Sur< 
render  may  be 
made  generally. 


When  a  Sur- 
render may  be 
made  on  Con- 
dition. 


At  what  Time 
a  Surrender 
may  be  made. 


into  a  greater.  If  a  lessee  reserve  to  himself  any  interest  in  or  part 
of  the  estate^  it  is  no  surrender  (A).  It  is  the  same  if  be  lease  to 
his  lessor  for  the  lessor's  life,  for  there  is  a  possibility  of  hb  having 
it  again. 

By  the  Statute  of  Frauds  (»)  it  is  provided, ''  that  no  leases,  estates 
or  interests,  either  of  freehold  or  of  t^m  of  years,  or  any  uncertain 
interest  not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of 
any  messuages,  maaors,  lands,  &c.,  shall  be  assigned,  granted  or  8tt^ 
rendered,  unless  it  be  by  deed  or  note  in  writing  signed  by  the  pari; 
so  assigning,  granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  or  by  act  and  operation  of 
law/'    By  statute  8  &  9  Vict  c  106,  s.  3,  it  was  enacted,  that  "a 
surr^ider  in  writing  of  an  interest  in  any  tenements  or  heredita- 
ments, not  being  a  copyhold  interest,  and  not  being  an  interest  which 
might  by  law  have  been  created  without  writing,''  made  after  1st 
October,  1845,  ^' shall  be  void  at  law  unless  made  by  deed'* (A).   It 
has  been  held,  under  the  Statute  of  Frauds,  that  a  lease  for  years 
cannot  be  surrendered  by  merely  cancelling  the  indenture  without 
writing,  because  the  intent  of  that  statute  was  to  take  away  the 
manner  parties  formerly  had  of  transferring  interests  in  lands  by  signs, 
symbols  and  words  only ;  and  therefore  as  a  livery  and  seisin  on  a 
parol  feoffment  was  a  sign  of  passing  a  freehold  before  that  statute, 
but  is  now  taken  away  by  the  statute,  so  cancelling  a  lease,  which 
was  a  sign  of  a  surrender  before  that  statute,  is  now  taken  away,  unless 
there  be  a  writing  under  the  hand  of  the  party  (Z).     Where  a  lease 
appeared  to  have  had  the  names  of  the  parties  torn  off,  it  was  hdd 
that  it  was  neither  a  surrender  by  operation  of  law,  nor  prim&  &cie 
evidence  of  a  surrender  by  deed  or  note  in  writing  (m). 

A  lessee  may  surrender  upon  condition,  and  if  the  condition  be 
broken,  the  particular  estate  shall  be  revested  (»);  therefore,  if  a 
lessee  for  years  surrender  his  whole  term  to  the  original  lessor  upon 
condition,  he  may,  upon  non-performance  of  the  condition,  re-enter 
and  revive  the  term  (o). 

A  lessee  of  a  lease  for  years  to  begin  presently  cannot,  till  entry  or 
waiver  of  the  possession  by  the  lessor,  merge  or  drown  the  term  by 
any  express  surrender,  because  till  entry  there  is  no  reversion  wherein 
the  possession  may  drown;  but  if  the  lessee  had  entered  and  assigned 

(h)  Com.  Dig.  tit.  Surrender,  (H); 
Abr.  tit.  Leaees,  (S  3) ;  Co.  Litt  837. 


Bac. 


(0  29  Car.  II.  c.  3,  a.  3. 


Thia  atatute  repealed  the  7  &  8  Vict 
c.  76,  by  which  it  waa  enacted,  aect.  4,  that 
"  no  aurrender  in  writing  of  any  freehold  or 
leaaehold  land  shall  be  valid  as  a  surrender, 
unless  the  same  shall  be  made  by  deed ; 
but  any  agreement  in  writing  to  surrender 
any  such  land  shall  be  valid  and  take  effect 
aa  an  agreement  to  execute  a  surrender." 
This  enactment  was  in  force  from  the  81st 


December,  1844,  until  the  2nd  October, 
1845. 

(0  Roe  d.  Berkeley  (Earl)  v.  York  (Arck- 
btthop),  6  Bast,  86;  2  Smith,  166 :  C&  Litt 
338,  n.  1 ;  Wootley  v.  Gregory^  1  You.  & 
Jer.  536. 

(m)  Doe  d.  Qmrtail  v.  Thomas,  9  Ban.  ft 
Cres.  288 ;  4  Man.  ft  Ryl.  218. 


(n)  Co.  Litt  218  b. 
(o)   -       -       -        - 


o)  Lloyd  V.  Longford,  2  Mod.  176;  Bac. 
Abr.  tit  Leases,  (S  3). 
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hisest^  to  another,  such  assignee  before  entry  might  have  surrendered  Boos  L 
his  estate  to  the  lessor,  because  by  the  entry  of  the  lessee  the  posses-  "  SBCTrs. 
sioa  was  severed  and  divided  from  tie  reversion,  which  possession,  being 
by  assignment  transferred  to  the  assignee,  may  without  other  entry 
be  sonendered  and  drowned  in  the  reversion  (p) :  but  it  is  not  neces- 
sary that  the  surrenderor  of  a  lease,  to  begin  at  a  future  day,  should 
be  in  possession  .in  order  to  make  a  surrender  before  the  period  of 
ooomienoement :  thus,  if  a  lease  be  to  commence  at  Michaelmas  next, 
and  the  lessee  take  a  new  lease  before  Michaelmas,  it  is  a  surrender 
in  law  of  the  first  lease  (9).  As  to  surrender  of  leases  in  fiituro  or 
fiitare  interests,  there  is  this  distinction-  however  to  be  observed,  that 
a  lessee  for  years  of  a  term  to  begin  at  a  day  to  come  cannot  surrender 
it  by  an  actual  surrender  before  the  day  of  the  term  begin,  but  he  may 
by  a  surrendw  in  law  (r). 

(b)  By  Deed  or  Note  in  Writing. 
It  bas  been  held,  that  the  Statute  of  Frauds  does  not  make  a  deed.  What  ii  •  luf- 
absdutel^  necessary  to  a  surrender,  for  it  directs  it  to  be  made  ather  ^^^^ byDeed 
by  deed  or  note  in  writing,  which  note  in  writing,  though  not  a  deed,  or  Note  in 
mist  be  properly  stamped  («).    lo  order  to  make  a  good  snrrender  of  raSy!^  ^^^ 
lands  by  deed,  and  to  make  them  pass  by  such  a  surrender,  these  things 
are  requisite  (<) : — 1.  That  the  surrenderor  be  a  person  able  to  grant 
and  make,  and  the  surrenderee  a  person  capable  and  able  to  take  and 
receive  a  surrender,  and  that  they  both  have  such  estates  as  are 
capahie  of  a  surrender :  and  for  this  purpose  that  the  surrenderor 
have  an  estate  in  possession  of  the  thing  surrendered  at  the  time  of 
the  surrender  made,  and  not  a  bare  right  thereunto  only.    2.  That  the 
sonreoder  be  to  him  who  has  the  next  immediate  estate  in  remainder 
or  reversion,  and  that  there  be  no  intervening  estate  commg  between. 
3.  That  there  be  a  privity  of  estate  betwe^i  the  surrenderor  and  sur* 
rendecee.    4.  That  the  surrenderee  have  a  higher  and  greater  estate 

(p)  Bm&  Abr.  tit.  Least$,  (S  2).  or  other  matter  put  or  indorsed  thereon  or 

(f )  Shepw  Touch.  30%  annexed  tbereto*  shall  contain  2160  worda 

(r)  Shepu  Touch.  804;  Ives  v.  Samtf  Cro.  or  upwards,  then  for  every  entire  quantity 

Eti&  $22 1    Jhtehm  ▼.  Martm^  Cro.  Elix.  of  1080  worda  contained  therein  over  and 

60i.  above  the  first  1080  words,  a  further  pro« 

(«)  Fanmer  d.  Earl  v.  Rogers,  2  Wils.  26.  gressive  duty  of  12.  5s,  shall  be  affixed.     A 

Vie  atuDp  nquired  to  be  affixed  to  a  deed  surreDder,  in  ooasideratioa  of  1201  and  of 

of  surrender  upon  the  sale  of  lands  or  other  a  new  lease  to  be  granted,  requires  only  an 

property,  ia  or  the  same  amount  as  upon  a  ad  valorem  stamp  of  R  lOs,,  and  not  an 

coBveyaiic*  npon  the  sale  of  lands  or  other  agreement  stamp  also  {  Doe  d  PhilUps  v. 

pnjper^;  see  ante,  Chap.  IV.,  Sect.  10,  p.  PhilUps,  11  Ad.  &  £1.  796 ;  8  Per.  &  Dav. 

lOa    By  BCatDte  55  Geo.  III.  c.  184,  sche-  608. 

dofev  tit.  Surrender f  sarrenders  (not  other-  (t)  The  words  commonly  used  to  make  a 

wise  Aaaged  in  ^le  schedule  nor  expressly  surrender  are  "  surrender,  grant  and  yield 

aptednrom  all  stamp  duty) of  any  term  up."    An  instrument  in  this  form :  "  We 


or  terms  of  years,  or  of  any  freehold  or      do  hereby  renounce  and  disclaim,  and  also 
interest  in  any  lands,  heredita-      surrender  and  yield  up  all  right,  &c.,"  a 


or  Irritable  sul^ects,  not  being  of      tenancy  from  year  to  year  being  in  exist- 
copyhoU  or  costomary  tenure,  are  charged      ence,  has  been  held  a  surrender  and  not  a 


with  a  doty  of  12.  IBs.     And  where  the      disclaimer;  Doe  d.  Wyattv*  Stagg,  5  Bing. 
Mme,  tc^pethcr  with  any  schedule,  receipt      N.  C.  564 ;  7  Scott,  690. 
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Book  I.      in  the  thing  surrendered  than  the  surrenderor  hath,  so  that  the  estate 
"  Se"?  8.    "  ^f  *^®  surrenderor  may  be  drowned  therein.    6.  That  he  ha?e  the  estate 
:  in  his  own  right,  and  not  in  the  right  of  another.     6.  That  he  be 

sole  seised  of  this  estate  in  remainder  or  reversion,  and  not  in  joint- 
tenancy  (u).    In  a  surrender  of  a  freehold  lease  there  is  no  occafflonfor 
livery  of  seisin,  for  there  is  a  privity  of  estate  between  the  surrenderor 
and  surrenderee,  the  particular  estate  of  the  one  and  the  remainder  of 
the  other  being  one  and  the  same  estate ;  livery  therefore  having  been 
once  made  at  the  creation  of  it,  there  is  no  necessity  for  having  it 
afterwards.     If  a  lease  for  years  be  made  to  a  corporation  aggregate 
they  cannot  make  an  actual  surrender  thereof  but  by  deed  under  their 
common  seal  (x). 
Particular  in-        Where  a  lease  came  into  the  hands  of  the  original  lessor  by  an 
rradeTby^Dwd  ftg^'ce"^®^^*  entered  into  between  him  and  the  assignee  of  the  original 
or  Note  in        lessee,  "  that  the  lessor  should  have  the  premises  as  mentioned  in  the 
ntuig,  lease,  and  should  pay  a  particulalr  sum  over  and  above  the  rent  an- 

nually, towards  the  good-will  already  paid  by  such  assignee,"  it  was 
adjudged  that  such  agreement  operated  as  a  surrender  of  the  whole 
term  (y).     An  agreement  between  a  landlord  and  tenant  for  the  latter 
to  give  up  possession,  and  the  former  to  take  the  stock,  &c;  at  a  valua- 
tion, and  to  make  compensation  for  fallows,  &c.,  to  pay  all  taxes,  and 
permit  the  tenant  to  keep  a  part  of  the  messuage  and  some  of  the 
out-houses  up  to  a  certain  day  without  paying  rent  or  taxes,  was  held 
to  operate  as  a  surrender  of  the  term  (z) :  but  where  one  being  in  pos- 
session of  premises  as  tenant  from  year  to  year,  under  an  agreement 
for  a  lease  for  fourteen  years,  and  the  rent  being  in  arrear,  entered 
into  an  indenture  with  his  landlords,  whereby,  reciting  such  tenancy 
and  arrears  of  rent  accrued,  and  that  he  had  agreed  to  quit  and  to 
deliver  up  the  premises  to  them,  and  that  a  valuation  should  be  made 
of  his  effects  on  the  premises  by  two  indifferent  persons  to  be  choaai, 
&c.,  and  that  the  same  should  in  the  meantime  be  assigned  and 
delivered  up  to  a  trustee  for  the  landlord ;  and  the  deed  assigned  bis 
effects  on  the  premises  to  such  trustee,  on  trust  tohave  the  valuation 
made,  and  out  of  the  amount  to  retain  the  arrears  of  rent,  and  pay 
the  residue  to  the  tenant ;  it  was  held,  that  the  tenant  not  having  in 
fact  quitted  the  possession,  nor  any  valuation  having  been  made  of 
his  effects,  such  agreement  to  quit,  &c.  being  conditional,  and  the  con- 
dition not  performed,  nor  the  agreement  in  any  manner  acted  upon, 
did  not  operate  as  a  surrender  of  the  tenant's  legal  term  from  year  to 


(u)  Shep.  Touch.  303;  2  Black.  Com. 
336.  This  position  appears  to  be  perfectly 
inconsistent  with  what  is  said  by  the  same 
writer  in  another  place ;  Shep.  Touch.  308 ; 
for  he  there  distinctly  lays  it  down,  that  if 
a  tenant  for  life,  with  remainder  to  two 
persons  as  joint  tenants  in  fee,  surrender  to 


one  alone,  it  will  enure  to  both  jointly. 

(x)  Bac  Abr.  tit  Corparatitmty  (E  3). 

(  y  )  SnUih  v.  Maplebaek,  1  Term  Rep.  441. 

(z)  WiUiams  v.  Satfer,  3  Brod.  &  Bing. 
70;  6  Moore,  226;  and  see  Piaarmmitrf. 
Webber,  8  Taunt.  593  ;  2  Moore,  656. 
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year  (a).  Where  one  tenant  in  common  of  a  reversion  agreed  in  Book  I. 
writing  with  another^  who  was  possessed  of  a  term  in  the  whole  of  sect.  5. 
the  land,  to  give  him  a  sum  on  a  certain  day,  when  either  a  sale  or  a 
partition  of  the  estate  was  to  be  made,  as  a  compensation  for  quitting 
possession,  and  the  otlier  agreed  to  give  up  possession  on  a  day  sub- 
sequent to  that  fixed  for  the  payment;  it  was  held  that  the  instrument 
did  not  operate  as  a  surrender  when  signed  (&).  A  written  notice 
given  by  the  tenant  of  his  intention  to  quit  at  a  time  when  he  believed 
bis  tenancy  to  expire,  but  which  is  afterwards  discovered  not  to  be 
the  time,  does  not  operate  as  a  surrender  (c). 

(c)  By  Acceptance  of  a  new  Lease. 

Surrenders  by  act  and  operation  of  law,  or  implied  surrenders,  are  Surrender  by 
excepted  in  the  Statute  of  Frauds,  and  remain  as  they  did  at  common  |^  ^^he^ae 
law;  if  the  lease,  which  is  to  draw  out  such  surrender,  be  in  writing  genertlly. 
pursuant  to  that  statute  (d).  Of  this  sort  are  surrenders  created  by 
the  acceptance  of  a  new  lease  from  the  reversioner  either  to  begin 
presently,  or  at  any  distance  of  time  during  the  continuance  of  the 
first  lease ;  for  the  acceptance  of  a  new  good  lease  implies  the  sur- 
render of  a  former  («);  and  operates  as  a  surrender  by  act  and  ope- 
ration of  law,  but  not  if  the  second  lease  be  voidable,  or  actually 
void  (/),  or  if  there  be  a  mere  agreement  for  a  future  lease,  and  not 
an  actual  demise  (g).  The  reason  why  such  acceptance  of  a  new  lease 
operates  as  a  surrender  of  the  first  is,  because  the  lessee,  by  accepting 
the  new  lease  has  been  party  to  an  act,  the  validity  of  which  he  is 
afterwards  estopped  from  disputing,  and  which  would  not  be  valid  if 
the  first  lease  continued  to  exist,  for  he  would  be  estopped  from  saying 
that  the  lessor  had  not  power  to  make  the  new  lease ;  and  as  the  lessor 
eould  not  grant  the  new  lease  until  the  first  lease  was  surrendered,  the 
acceptance  of  the  new  lease  is  of  itself  a  surrender  of  the  first  (A). 

If  a  lessee  for  twenty  years  take  a  lease  for  ten  years  to  begin  at  Wbat  is  a  iuf« 
Michaelmas,  there  is  no  doubt  but  that  the  term  of  twenty  years  is  J]^*  ^^ 
surrendered  or  determined  immediately ;  for  by  the  lessee's  acceptance 
of  the  new  lease,  he  admits  that  the  lessor  is  in  a  situation  to  demise 
to  him,  notwithstanding  the  existence  of  the  other  lease ;  and  indeed 
by  such  acceptance,  the  lessor  has  power  to  make  a  new  lease  during 
the  former  (£)  :  but  where  a  lessee  for  twenty-one  years  took  a  lease 
of  the  same  lands  for  forty  years,  to  begin  immediately  after  the  death 

(o)  Gmpfmd  ▼.  Maynard,  12  East,  134.  &  Jer.  536. 

[h)  WeddaU  ▼.  Cope*,  1  Mees.  &  Wels.  (/)  See  poet,  254. 

M;  1  Gale,  432 :  Tyr.  &  Gr.  430.  [g)  Foquet  v.  Moore,  7  Ezch.  Rep.  870; 

(e)  Lym  V.  Reed,  13  Mees.  &  Wels.  285 ;  and  see  Cannon  v.  Hartley,  19  Law  /.,  C.  P., 

^  d.  Murrell  ▼.  Milward,  3  Mees.  &  Wels.  823 ;    Badeley  ▼.   Vigure,  23  Law  Times, 

328;  1  Horn.  &  Hurl.  79.  297. 

{d)  Shep.  Touch.  800  ;    Com.  Dig.  tit  (A)  Lyon  v.  Reed,  13  Mees.  ft  Wels.  285. 

8»rfder,  (LI);  Perk.  chap.  9.  (t)  Ivee  v.  Sams,  Cro.  Eliz.  522;  Hutchine 

(e)  DavUom  d.  Bromley  v.  Stanley,  4  Burr.  v.  Martin,  Cro.  Eliz.  604. 
2110;  but  see  Woctlty  ▼.  Gregory,  2  You. 
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Book  I.      of  J.  8. ;  it  was  held  that  this  was  not  any  present  surrender  of  the 
Chapter  VII 

Sect.  s.      ^rs^  term,  because  J.  S.  might  wholly  outlive  that  term,  and  then  there 

would  be  no  union  to  work  a  surrender :  and  it  was  considered  that 
being  in  equilibrio  in  the  meantime,  whether  he  wouM  survive  it  or 
not,  the  first  term  should  not  be  hurt  till  that  contingency  happened; 
but  that  if  «7'.  S,  died  within  the  first  term,  then  what  remain^  of  it 
was  surrendered  and  gone  by  the  taking  place  of  the  second  (j). 
Where  the  lessee  for  years  of  a  house  accepts  a  grant  of  the  custody 
of  the  same  house,  it  is  a  surrender ;  for  the  custody  of  a  thing  whidi 
was  let  before,  is  another  interest  in  the  same  thing  leased,  and  cannot 
stand  with  the  first  lease  {k) :  and  if  the  first  lease  be  of  the  land  itsdf, 
and  the  second  lease  of  the  vesture  of  the  same  land,  it  is  a  surrender 
of  the  first  lease :  so  it  is  if  a  lessee  accept  a  grant  of  common,  or  rent 
out  of  the  same  land,  to  commence  at  a  certain  day  vnfbin  the  term  (I). 
If  the  king  make  a  demise  for  years,  the  acceptance  of  a  new  lease  is 
no  surrender  of  the  first  lease  (m):  so  if  a  lessee  accept  a  grant  of  a 
thing  consistent  with  the  lease  of  the  land,  it  is  no  surrender;  as  if 
the  lessee  of  a  manor  accept  the  grant  of  a  bailiwick,  or  the  steward- 
ship of  the  same  manor ;  or  if  he  accept  the  oflice  of  park-keeper  of 
the  same  park  for  his  life,  it  is  no  surrender,  for  the  subsequent  grant 
is  merely  collateral,  and  not  of  tlie  thing  itself  (n) :  but  where  a  lesaee 
for  years  of  an  advowson  was  presented  to  the  advowson  by  the  lessor, 
it  was  adjudged  to  be  a  surrender  of  his  term. 
In  what  Fona       A  reciUJ  in  a  second  lease,  that  it  was  granted  in  part  eonsidtfatioa 
mayTe  nufde.    ^^  *^^  surrender  of  a  prior  lease  of  the  same  premises,  is  not  a  surrendw 
by  deed  or  note  in  writing  of  such  prior  lease ;  it  not  purporting  in  the 
terms  of  it  to  be  of  itself  a  surrender  or  yielding  up  of  the  interest  (o). 
Where  there  was  a  lease  of  lands  by  indenture  for  twentyK>iie  years, 
with  a  proviso  that  it  should  be  determinable  by  the  lessee  or  lessor 
at  the  end  of  the  first  seven  or  fourteen  years,  and  a  memorandum 
was  indorsed  six  years  after  the  execution  of  the  lease,  "  of  its  being 
agreed  between  the  parties  previously  to  the  execution,  that  the  l^sor 
shall  not  dispossess,  nor  cause  the  lessee  to  be  dispossessed,  of  the 
said  estate,  but  to  have  it  for  the  term  of  twenty-one  years  from  this 
present  time ;"  which  was  signed  by  the  parties,  and  stamped  with  a 
lease-stamp,  but  not  sealed ;  it  was  held,  that  the  lessor  might,  not- 
withstanding, determine  the  lease  at  the  end  of  the  first  fourteen  years; 
for  the  memorandum  did  not  operate  as  a  new  lease  and  surraider  of 
the  first  lease  (p). 

(J)  Bac.  Abr.  tit  Leases^  (S  58).  ward  v.  Aston,  I  Ventr.  296. 

(k)  Oibstm  v.  Searl,  Cro.  Jac  177.  (o)  Roed.  Berkeley  (Eart)  v.  York  {Jr^- 

(/)  Com.  Dig.  tit.  Surrender,  (II);  Mel-  bishop),  6  East,  86;  2  Smith,  166;  but  see 

lows  V.  May,  Cro.  Eliz.  874.  Doe  d.   Egremont  (Earl)  t.    Oouriemsty,  11 

(fw)  Brook  V.  Ooring,  Cro.  Car.  197.  Queen's  B.  Rep.  702. 

(n)  Gie  V.  Rider,  1  Sider.  75;  Gibson  v.  (p]  Goodrighid,Niehcils^.  Mark,^MtxAe 

Searl,  Cro.  Jac.  176,  184 ;  Earl  rf  Arundel  &  Selw.  80. 
V.  Lwd  Gray,  2  Dyer,  200  b ;  and  see  Wood- 
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An  igreement  between  the  lessor  and  a  stranger,  that  the  lessee 
d»II  have  a  new  lease,  is  no  surrender  (9) :  and  if  a  lessee  accept  a 
oew  lease  in  trnst  for  another  it  is  no  surrender  (r). 

No  impUed  surrender  by  the  grant  of  a  new  lease  will  be  binding, 
if  the  new  lease  be  absolutely  void ;  for  the  condition  of  the  surrender 
&ib;  and  it  is  not  reasonable  that  an  acceptance  of  a  bad  lease  should 
be  an  implied  surrender  of  a  good  one  (s) :  so  if  a  surrender  be  in- 
tended for  a  particular  purpose,  and  that  purpose  which  is  the  only 
aotire  of  it  fiuls,  the  surrender  ought  to  fail  too :  if  Uierefore  the  new 
lease  do  not  pass  an  interest  according  to  the  contract  and  intention 
of  the  parties,  an  acceptance  of  it  is  not  an  implied  surrender  of  the 
old  lease  (t).    The  acceptance  of  a  voidable  lease  which  is  afterwards 
made  void  contrary  to  the  intention  of  the  parties,  but  which  has 
operated  to  pass  some  part  of  the  term  contracted  for,  is  not  a  sur- 
render of  a  Talid  former  lease  inconsistent  therewith.    Therefore  where 
a  tenant  for  life,  with  a  power  of  leasing,  made  a  lease  of  part  of  some 
land,  which  was  not  a  good  execution  of  the  power,  in  consideration 
of  the  surrender  of  two  prior  leases  of  the  whole  of  the  land,  and  in 
order  to  effectuate  an  agreement  entered  into  between  the  lessee  and 
another  person  for  the  sale  of  the  remaining  pert  of  the  land,  which  the 
lease  recited  that  it  was  intended  to  lease  to  the  vendee  by  indenture 
of  even  date,  and  which  was  done;  it  was  held,  after  the  death  of  the 
tenant  for  life,  that  tliis  new  lease  as  to  the  premises  thereby  demised 
did  not  operate  as  a  surrender  of  the  two  prior  leases  («).    So  where 
a  tenant  for  life,  with  power  of  leasing,  granted  a  lease  in  "  consider- 
atfoQ  of  the  surrendering  up,"  of  a  former  lease,  '^  which  surrender  is 
hereby  made  and  accepted,'*  it  was  held,  the  new  lease  not  being  a 
good  execution  of  the  power,  and  therefore  voidable  by  the  remainder- 
man, did  not  operate  as  a  surrender  of  the  prior  lease  (x).    Where  a 
voidable  bishop's  lease,  which  had  been  granted  in  consideration  of  a 
surrender  by  deed  executed  a  few  days  before  of  a  prior  lease,  was 
avoided  by  the  successor;  it  was  held,  that  the  first  lease  was  not 
revived  by  such  avoidance  (y). 

If  a  lessee  for  years  accept  a  new  lease  by  indenture  of  part  of  the 
lands,  it  18  a  surrender  for  that  part  only,  and  not  for  the  whole, 
because  there  is  no  inconsistency  between  the  two  leases  for  any  more 
than  that  part  only  which  is  so  doubly  leased  :  and  though  a  contract 
for  years  cannot  be  so  divided  or  severed,  as  to  be  avoided  for  part  of 
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(q)  PorrU  ▼.  Allen,  Cra  Eliz.  173. 

(r)  Com.  Dig.  tit.  Surrender,  (H  L  1). 

(«)  Zemek  cL  Abbott  v.  Parsons,  8  Burr. 
18<r7:  WtUou  ▼.  SeweU,  4  Burr.  1980;  Roe 
d.  Berkeley  {Earl)  ▼.  York  {ArehbUhop),  6 
East,  8S;  2  Smith,  166;  Davison  d.  Bromley 
V.  Stanley,  4  Burr.  1980. 

(/)  Com.  Dig.  tit  Esiates,  (G  13). 

(a)  Doe  <L  Biddulph  y.  PooU,  11  Queen's 


B.  Rep.  713 ;  and  Roe  d.  Berkeley  (Earl)  v. 
York  {Archbishop),  6  East,  86;  2  Smith, 
.166. 

(x)  Doe  d.  Egremont  {Earl)  t.  Conrtenay, 
II  Queen's  B.  Rep.  702;  overruling  Doe  d. 
Egremont  {Earl)  y.  Forwood,  3  Queen's  B. 
Rep.  627. 

{y)  Doed.  Murray  ▼.  Bridges,  1  Bam.  & 
AdoL  847. 
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the  years  and  to  subsist  for  the  residue,  either  by  act  of  the  party  or 
act  in  law ;  yet  the  land  itself  may  be  divided  or  severed,  aud  he  may 
surrender  one  or  two  acres,  either  expressly  or  by  act  of  law,  and  the 
lease  for  the  residue  will  stand  good  and  untouched  (z).  If  then  there 
be  two  lessees  for  life,  or  years,  and  one  of  them  take  a  new  lease  for 
years,  it  is  fl  sun*ender  of  his  moiety  (a). 

(d)  By  other  Act  and  Operation  of  Law. 

3eneral  Rule.  The  term  "  surrender  by  operation  of  law,"  is  properly  applied  to 
cases  where  the  owner  of  a  particular  estate  has  been  party  to  some 
act,  not  merely  that  he  has  assented  to  an  act  done  by  the  reversioner, 
the  validity  of  which  he  is  by  law  afterwards  estopped  from  disputing, 
and  which  would  not  be  valid  if  his  particular  estate  continued  to 
exist  (&).  Such  surrender  is  the  act  of  the  law,  and  takes  place  inde- 
pendently of,  and  even  in  spite  of,  the  intention  of  the  parties  (c).  The 
acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  acts  of  noto- 
riety, not  less  formal  and  solemn  than  the  execution  of  a  deed,  as,  for 
instance,  livery,  entry,  acceptance  of  an  estate,  and  the  like  {d). 
nterest  put  an      A  tenancy  from  year  to  year  cannot  be  determined  unless  there  he 

SiSconse™""   ^^^^^^  *  *^S*^1  notice  to  quit,  or  a  surrender  in  writing  (c):  and  there- 
fore a  tenancy  from  year  to  year,  created  by  parol,  is  not  determined 
by  a  parol  license  from  the  landlord  to  the  tenant,  to  quit  in  the  middle 
of  a  quarter,  and  the  tenant's  quitting  the  premises  accordingly  (/): 
but  where  upon  a  tenancy  from  year  to  year,  determinable  at  a  quar- 
ter's notice,  the  lessor  licensed  the  tenant  to  quit  in  the  middle  of  a 
quarter,  and  the  tenant  accordingly  quitted,  and  the  lessor  ac^pted 
possession ;  it  was  held  to  be  a  surrender  by  operation  of  law,  de- 
stroying the  right  to  rent  for  the  whole  or  any  part  of  the  current 
quarter  {g).    The  tenant  of  a  house,  three  cottages,  and  a  stable  and 
yard,  let  at  an  entire  rent  for  a  term,  before  the  expiration  of  it, 
assigned  all  the  premises,  the  house  and  cottages  being  in  the  posses- 
sion of  under-tenants ;  the  landlord  accepted  a  sum  of  money  as  rent 
up  to  the  day  of  the  assignment,  which  was  in  the  middle  of  a  quarter; 
the  assignee  took  possession  of  the  stable  and  yard  only ;  the  occu- 
piers of  the  cottages  having  left  them  afler  the  assignment,  and  before 
the  expiration  of  the  term,  the  landlord  re-let  them ;  the  tenant  paid 
no  rent  after  the  assignment,  but  the  landlord  received  rent  from  the 
under-tenants,  and  before  the  expiration  of  the  term,  he  advertised  the 


(«)  Bac.  Abr.  tit  Letues,  (D  3). 

(a)  Shep.  Touch.  302. 

(6)  Lyon  v.  Reed,  18  Mees.  &  Wels.  285 ; 
but  see  Bessell  v.  Landsberg,  7  Queen's  B. 
Rep.  6SS. 

(c)  Lyon  v.  Reed,  13  Mees.  &  Wels.  285. 

{d)  Lid.  But  the  observations  of  the 
court  on  former  decisions  made  in  this  case 
were  not  assented  to  by  the  Court  of  Queen's 
Bench  in  NickeUs  v.  Atherstone,  10  Queen's 


B.  Rep.  944 ;  although  the  court  expressed 
their  entire  concurrence  in  the  decision  of 
the  case  itself. 

{e)  Doe  d.  Read  v.  Ridont,  5  Taunt  519. 

(/)  MoUettv.  Brayne,  2  Camp.  103;  A?. 
Thompson  v.  Wilson,  2  Stark.  379. 

ig)  Grimnum  v.  Legge^  8  Bam.  &  Cr» 
324;  2  Man.  &  Ryl.  438;  and  vttBnm 
V.  BurHnshaw,  7  Dowl.  &  RyL  603 ;  Bac 
on  Leases,  211. 
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whole  of  the  premises  to  be  let  or  sold ;  it  was  held  that  this  was  a      Book  I.  . 
surrender  by  operation  of  law  of  all  the  premises  (A).     In  another    "sect? 3.    * 
case  it  was  held,  that  if  a  landlord  in  the  middle  of  a  quarter  accept 
from  his  tenant  the  key  of  the  house  demised,  under  a  parol  agree- 
ment that  upon  her  then  giving  up  the  possession  the  rent  shall  cease, 
and  she  never  afterwards  occupy  the  premises,  he  cannot  recover  in 
an  action  for  the  use  and  occupation  of  the  house,  for  the  time  sub- 
sequent to  his  accepting  the  key  (i).     Where  two  persons  demised  a 
house  by  lease  in  writing,  one  of  whom,  after  signing  the  lease,  never 
further  interfered,  and  the  other,  before  the  first  quarter's  rent  became 
due,  accepted  the  key  from  the  tenant's  wife ;  it  was  held  that  there 
was  a  sufficient  surrender  by  the  tenant  which  bound  both  the  lessors, 
the  wife  of  the  tenant  acting  as  his  agent,  and  the  lessor,  who  accepted 
the  key,  as  the  agent  of  the  other  (k).     Where  a  lessee  quitted  in  the 
middle  of  his  term  apartments  which  he  had  taken  for'  a  year,  and 
the  lessor  let  them  to  another  person,  so  that  the  lessee  could  not 
ha?e  come  back  if  he  had  chosen ;  it  was  held,  that  by  so  doing,  the 
lessor  dispensed  with  the  necessity  of  a  written  surrender  (/) :  and 
therefore  where  the  defendant  took  premises  for  a  year  certain,  but 
quilted  at  the  end  of  the  first  quarter,  and  the  plaintiff  then  let  the 
premises  for  a  portion  of  the  remaining  three-quarters  to  another 
tenant  at  a  less  rent,  and  afterwards  sued  the  defendant  for  the  dif- 
ference ;  it  was  held,  that  by  reletting  the  premises,  the  plaintiff  had 
assented  to  the  determination  of  the  original  tenancy,  and  dispensed 
with  the  necessity  of  a  legal  surrender.     Where  the  owner  of  a  ferry 
demised  it  for  a  year,  but  after  a  few  weeks  the  lessee  finding  it  unpro- 
fitable, agreed  instead  to  become  servant  to  the  owner,  and  received 
daily  wages  for  attending  to  the  ferry  for  him,  it  was  held  to  be  a 
wjn^der  by  act  and  operation  of  law  (m».     Where  a  tenant  from  year 
to  year  agreed  to  buy  the  freehold  of  the  land,  it  was  held,  that  the 
agreement,  not  being  absolute,  but  conditional  on  a  good  title  being 
found,  did  not  operate  as  a  surrender  of  the  tenancy  by  operation  of 
law(«). 

A  tenancy  from  year  to  year  cannot  be  surrendered  by  the  mere  Acceptance  of 
agreement  of  the  landlord  to  accept  a  third  person  in  the^  place  of  his  f^ue^^^"''"^ 
tenant,  unless  such  agreement  be  in  writing,  or  the^tEird  person  actu- 
^y  take  possession  (o) :  in  the  latter  case  it  has  been  held,  that  a 
parol  agreement  between  a  landlord  and  tenant  from  year  to  year,  that 
bother  tenant  should  be  substituted  in  his  place,  who  was  accordingly 

(i)  Rene  v.  Bird^  1  Cr.  M.  &  Ros.  31 ;  Moore,  379 ;  2  Car.  &  Pay.  268. 

♦  Tyr.  612.  (w)  Peter  v.  Kendal,  6  Bam.  &  Crea.  708. 

(0  WlaUkead  v.  Clifford,  5  Taunt  518;  (n)  Doe  d.  Gray  v.  Stanum,  1  Mees.  & 

jee  Cw«e,  y.  Hartley,  19  Law  J.,  N.  S.,  Wels.  695;  2  Gale,  154;  Tyr.  &  Gr.  1065; 

*^'  *i  823.  Tarte  ▼.  Darby,  15  Mees.  &  Wels.  601. 

(*)  Dodd  V.  Acklon,  6  Han.  &  Gran.  672 ;  (o)  Taylor  v.  Chapman,  Peake,  Add.  Caaes, 

"  Scott,  N.R.  415.  19. 

(0  ff'alU  ▼.  Acheton,  Z  Bing.  462;  11 
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Book  I.      substituted,  is  a  sufficient  surrender,  according  to  the  statute  of  frauds, 
"sect?  3,    '  ^  determine  the  former  tenancy  (p).     Where  A.  being  tenant  from 
year  to  year  underlet  the  premises  to  ii.,  and  the  original  landlord, 
with  the  assent  of  J..,  accepted  B.  as  his  tenant,  but  there  was  no 
surrender  in  writing  of  ^.'s  interest;  it  was  held  that  these  circum- 
stances constituted  a  valid  surrender  of  il.'s  interest  by  act  and  opera- 
tion of  law  within  the  statute  of  frauds  (9).     Where  two  persons  being 
tenants  from  year  to  year  of  two  closes  under  diiFerent  lessors  agreed 
verbally  to  exchange  them,  which  they  did,  and  then  the  arrangement 
was  mentioned  to  a  person  who  was  steward  of  both  the  lessors,  and 
who  expressed  his  assent  to  it,  it  was  held  that  this  was  evidence  of 
new  demises,  and  of  a  surrender  by  operation  of  law  of  the  previous 
interests  of  the  tenants  (r).    The  soundness  of  these  decisions  has  been 
somewhat  questioned  in  a  late  case,  and  although  the  Court  of  Ex- 
chequer considered  that  they  might  be  supported,  on  the  ground  that 
the  occupation  by  a  new  tenant  would  have  the  effect  of  an  eviction 
by  the  landlord,  yet  it  was  decided  that  the  principle  of  those  decisions 
could  not  be  extended  further  (s).    A  tenant  from  year  to  year  died, 
his  widow  remained  in  possession,  and  continued  paying  the  rent  to 
the  landlord,  with  the  knowledge  of  a  person  who,  above  a  year  after, 
took  out  administration ;  the  widow  still  continued  in  possession  for  a 
year,  paying  the  rent  as  before ;  it  was  held  that  this  did  not  amount 
to  a  surrender  by  operation  of  law  of  the  tenancy  from  year  to  year(0' 
A  tenant  quitted  possession  of  premises,  and,  on  being  applied  to  for 
rent,  stated  in  a  letter  to  his  landlord,  that  he  hoped  his  landlord 
would  be  able  to  let  them  to  some  other  person  on  better  terms;  this 
the  landlord  did  a  few  days  afler,  and  the  new  tenant  entered  and 
paid  rent;    it  was   held  that  these  facts  amounted  to  a  surrender, 
but  the  court  declined  to  consider  the  effect  of  the  letter  as  evidence 
of  a  surrender  by  a  note  in  writing  within  the  statute  of  frauds, 
29  Car.  II.  c.  3,  s.  3(tt).     Where  W.  and  JT.,  who  were  partners, 
by  agreement,  in  March,  1827,  became  tenants  to  the  plaintiff,  and 
at  Midsummer,  1828,  W.  retired  from  the  partnership,  and  in  Jan- 
uary, 1829,  //.  entered  into  partnership  with  S,;  and  the  plaintiff 
gave  receipts  for  rent  as  received  from  JET.  after  W.  retired,  and  as 
received  from  H,  and  S.  after  jS.  became  a  partner ;  and  also  gave  H. 
a  letter  to  his  attorney,  signifying  that  a  lease  might  be  made  to  A 
and  iS ,  but  which  was  kept  by  H.  and  not  acted  upon,  and  no  lease 

(p)  stone  V.  Whiting,  2  Stark.  235.     A  TaunL  270;  2  Moore,  262. 

plea  that  three  executors  had  agreed  to  ac-  (r)  Bees  v.  Williams,  2  Cromp.  M.  &  Bm. 

cept  a  third  person  as  tenant  in  lieu  of  the  581 ;  1  Gale,  S32 ;  Tyr.  &  Gr.  23. 

defendant,  is  not  proved  hy  evidence  that  {s)  Lyon  v.  Reed,  13  Mees.  &  Wels.  285. 

one  of  the  plaintiffs  had  made  the  agree-  (t)  Doe  d.  Hull  v.  Wood,  14  Me«s.  & 

ment ;  Turner  v.  Hardey,  9  Mees.  &  Wels.  Wels.  682. 

770.  (tt)  NickelU  v.  AUursione,  10  Queen's  B. 

(q)  Thomas  v.  Cook,  2  Barn.&  Adol.  119;  Rep.  944. 
2  Surk.  408 ;  but  see  Mathews  v.  Sewell,  8 
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was  prepared ;   it  was  held  that   W,  remained  liable   for  the   rent      Book  I. 

.  .  Chapter  VII 

accruing  in  the  time  of  H,  and  S{x).    Where  a  tenant  from  year  to       sect.  S.-   *^  ' 

year  by  a  Lady-day  holding,  agreed  by  parol  with  his  landlord's  agent  ^  "^ 

to  qait  at  the  ensuing  Lady-day,  which  was  within  half  a  year;  and 
the  premises  were  re-let  by  auction,  at  which  the  tenant  attended  and 
bid,  but  the  new  tenant  was  not  let  into  possession ;  it  was  held,  that 
tie  tenancy  was  not  determined,  there  not  having  been  a  surrender  by 
operation  of  law,  within  the  meaning  of  the  statute  of  frauds  (y). 
Where  premises  had  been  let  to  B.  for  a  term  determinable  by  a 
notice  to  quit,  and  pending  the  term  A.^  the  landlord,  agreed  to  let  C. 
stand  in  ^.'s  place,  and  C.  offered  to  pay  rent;  it  was  held,  in  an 
action  for  use  and  occupation  against  C,  that  he  could  not  set  up  as  a 
defence  that  -B/s  term  had  not  been  determined  either  by  a  notice  to 
quit,  or  a  surrender  in  writing  (z).     In  one  case  at  Nisi  Prius  it  was 
held  by  Lord  Kenyon,  that  if  a  landlord  attest  a  notice  given  by  a 
lessee  to  his  under-tenant  to  pay  rent  to  the  landlord,  and  have  a  know- 
ledge of  its  contents,  it  is  a  termination  of  the  tenancy  of  the  lessee, 
and  a  discharge  to  him  to  that  time;  but  that  it  would  be  otherwise, 
if  the  landlord  have  no  knowledge  of  the  contents  of  the  notice  (a). 
Where  a  sole  tenant  from  year  to  year,  before  the  termination  of  his 
tenancy,  entered  into  an  agreement  with  his  landlord  for  a  lease  to  be 
granted  to  him  and  another  jointly,  and  both  entered  upon  and  occu- 
pied the  premises  jointly ;  it  was  held,  that  the  first  tenancy  was  deter- 
mined though  the  lease  was  never  executed  pursuant  to  the  agree- 
ment (&).     It  has  been  considered  that  if  a  lessee  re-demise  his  whole 

term  to  his  lessor,  it  is  a  surrender  in  law,  and  as  fully  as  if  it  had  

been  actually  surrendered,  notwithstanding  a  reservation  of  rent  has  ^^ 

been  made  (c).  !^ 

(e)  Operation  of. 
Formerly  if  a  lessee  for  years,  who  had  underlet  for  a  less  term,  Operation  of. 
Burrendered  his  term  to  his  lessor,  whereby  his  term  for  years  was  ^ 

extinguished,  it  followed  that  the  reversion  on  the  under-lease  being 
gone,  the  incidents  thereto,  as  the  rent  reserved  by  the  under-lease 
and  the  covenants  therein  were  gone  also(cf):  but  this  surrender 
would  not  operate  on  the. rights  of  the  under-tenant;  and  therefore 
where  a  tenant  for  life  leased  for  years,  and  afterwards  surrendered  to 
the  owner  of  the  fee,  the  estate  for  years  was  held  not  to  be  extin- 

(')  Graham  v.  Wichelo,  1  Cromp.  &  Mees.  50  ;  but  see  Hyde  v.  Moakes,  5  Car.  &  Pay. 

188;STyr.  201;  and  Bee  Woodcock  v.  Nuth,  42. 

8  Biog,  170 ;  1  Moore  8c  Scott,  817.  (a)  Harding  v.  Crethome,  1  Eap.  57. 

(y)  Doe    d.    HuddUtton    v.   Johruton,    1  (b)  Hamerton  v.  Stead,  8  Barn.  &  Ores. 

H'Clel.  &  Y.    141 ;   and  see  Johnstone  v.  478 ;  5  Dow.  &  Ryl.  206. 

HudlesUm,  4  Barn.  &  Cres.  922 ;  7  Dow.  8c  (c)  Lloyd  v.  Langford,  2  Mod.  175. 

Ryl.  411 ;  and  Doe  d.  Murrell  v.  MUward,  3  {d)  Threr  v.  Barton,  Moor,  94 ;   Webb  v. 

Mees.  Sc  Wcls.  328;  1  Horn.  8fc  Hurl.  79.  RtuseUy  8  Term  Rep.  893;   Shep.  Touch. 

(z)  Phippe  Y.  Sctdthorpe,  1  Bam.  &  Aid.  301 ;  Burton  v.  Barclay,  7  Bing.  756 ;   see 

also  post,  Sect.  4,  p.  264. 
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guished  (e).  However,  the  statute  4  Geo.  II.  c.  28,  s.  6  (/),  enabled 
a  lessee  to  surrender  his  lease  for  the  purpose  of  taking  a  new  one 
without  a  surrender  of  an  under-lease,  and  it  saved  to  the  lessee  all  the 
same  remedies  against  the  under-lessee  for  rents,  covenants  and  duties, 
and  to  the  original  lessor  the  same  remedies  for  rents  and  duties 
reserved  by  the  new  lease,  so  far  as  they  exceed  not  the  rents  and 
duties  reserved  in  the  former  one,  out  of  which  the  under-lease  was 
derived,  as  if  the  original  lease  were  still  kept  on  foot  And  now  by 
the  statute  8  &  9  Vict  c.  106,  s.  9  (^),  it  is  enacted,  that  if  a  reversion 
expectant  on  a  lease  is  surrendered,  the  estate  which  confers,  as  against 
the  tenant,  the  next  vested  right  to  the  tenements,  shall  be  deemed 
the  reversion  for  the  purpose  of  preserving  the  incidents  to  and  obli- 
gations on  the  reversion.  Where  a  lease  containing  a  f>ersonal  cove- 
nant for  the  payment  of  rent  is  surrendered,  the  personal  covenant  is 
independent  of  the  estate  in  the  property,  and  as  to  rent  previously 
due,  is  not  affected  by  the  surrender,  but  the  lessor  remains  a  specialty 
creditor  for  the  rent  which  accrued  due  before  the  surrender  (A). 


are  capa- 
'surren- 


•irigor 
king. 


(f )  By  and  to  whom  made. 
Those  persons  who  are  unable  to  grant  are  unable  to  surrender; 
and  such  persons  as  are  disabled  to  take  by  a  grant,  are  disabled  to 
take  by  a  surrender ;  it  may  therefore  be  stated  generally,  that  such 
persons  as  may  be  grantees  may  be  surrenderees  (i).  The  surrenderee 
must,  however,  be  the  immediate  reversioner;  if  thei*efore  ^.  let  to  B. 
for  ten  years,  who  lets  to  C.  for  five  years,  C.  cannot  surrender  to  A. 
by  reason  of  the  intermediate  interest  of  2?. :  but  in  such  case  j5.  may 
surrender  to  A,,  and  afterwards  C.  likewise,  because  then  his  lease  for 
five  years  is  become  immediate  to  the  reversion  of  A(k).  If  a  hus- 
band have  a  lease  or  estate  for  years  in  right  of  his  wife,  he  alone,  or 
he  and  his  wife  together,  may  surrender  it;  but  if  the  husband  have 
an  estate  for  life  in  right  of  his  wife,  who  is  tenant  in  dower  or  other- 
wise, and  he  alone,  or  he  and  she  together,  surrender  it,  the  surrender 
is  good  only  during  the  life  oF  the  husband,  except  it  be  made  by  fine. 
One  joint  tenant  cannot  surrender  to  another  joint  tenant.  One  ex- 
ecutor may  surrender  an  estate  or  leases  for  years,  which  the  executors 
have  in  the  right  of  their  testator  (Z).  Where  the  lessee  of  premises, 
under  a  covenant  of  re-entry,  if  the  rent  should  be  in  arrear  twenty- 
eight  days,  died  in  bad  circumstances,  and  his  brother  administered 
de  son  tort,  and  then  after  having  agreed  with  the  landlord  to  give 
him  possession,  and  suffer  the  lease  to  be  cancelled,  on  his  abandoning 
the  rent,  which  was  twenty-eight  days  in  arrear,  took  out  letters  of 


(e)  Doe  d.  Beadon  y.  Pyke,  6  Maule  & 
Selw.  146. 

(/)  See  this  statute,  post,  Chap.  VIII., 
p.  307. 

(g)  See  this  statute,  post,  265. 


(A)  Att.'Gen.  v.  Coxy  S  Ho.  of  Lords, 2i0. 

(0  Shep.  Touch.  803. 

{k)  Bac.  Abr.  tit.  Leases,  (S  2). 

(0  Shep.  Touch.  303. 
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administration ;  it  was  held^  that  the  agreement  of  the  brother  as  ad*      Book  I. 
ministrator  de  son  tort  did  not  conclude  him  as  rightful  administrator,  ^"sect^jT  * 

nor  give  a  right  of  possession  to  the  landlord  who  had  entered  under  ^^^ 

the  agreement,  but  who  had  not  made  any  formal  claim  in  respect  of 
the  forfeiture,  nor  taken  a  regular  surrender  of  the  lease  (wi).  Where 
a  lessee,  who  had  paid  rent  sometimes  to  a  trustee  and  sometimes  to 
a  cestui  que  trust,  gave  up  possession  on  the  last  day  of  the  term,  but 
before  it  was  ended,  to  the  person  who  had  been  trustee,  and  not  to 
the  party  then  having  the  legal  title ;  it  was  held,  that  as  the  act  was 
equivocal,  it  did  not  amount  to  either  a  surrender  or  to  a  forfeiture  (n). 
An  infant  may  make  a  surrender  in  law  by  the  acceptance  of  a  new 
lease,  if  such  new  lease  increase  his  term  or  decrease  his  rent;  but  a 
surrender  by  an  infant  lessee  by  deed  is  absolutely  void.  A  surrender 
of  a  lease  cannot  be  made  to  sequestrators  from  the  Court  of  Chan- 
cery; it  must  be  to  the  lessor,  or  to  a  party  legally  entitled  under 
him  (o). 

(g)  What  Estate. 
As  to  what  estate  a  surrender  may  operate  upon,  it  was  once  doubted  What  Estate  a 
whether  years  could  merge  in  years ;  but  it  seems  to  be  now  settled  o^atc  on.™ 
that  if  a  term  in  reversion  be  greater  than  a  term  in  possession,  the 
lesser  will  merge  in  the  greater  (^).  Though  the  reversion  were  for  a 
less  number  of  years,  yet  the  surrender  would  be  good,  and  the  first 
term  drowned  :  thus,  if  one  were  the  lessee  for  twenty  years,  and  the 
reversion  expectant  thereupon  were  granted  to  another  for  a  year,  who 
granted  it  over  to  the  lessee  for  twenty  years,  it  would  operate  as  a 
surrender  of  the  twenty  years'  term,  in  the  same  manner  as  if  he  had 
taken  a  new  lease  for  a  year  from  his  lessor;  for  the  reversionary 
interest  coming  to  the  possession  drowns  it,  and  the  number  of  years 
is  not  material;  for  as  a  lessee  may  surrender  to  him  who  has  the 
reversion  in  fee,  so  he  may  to  him  who  has  the  reversion  for  any  lesser 
term :  it  was  held,  therefore,  that  where  a  lessee  for  twenty  years  made 
a  lease  for  ten  years,  and  the  lessee  for  ten  years  surrendered  to  his 
lessor,  viz.  to  the  lessee  for  twenty  years,  that  the  surrender  was  good  ; 
and  that  the  lessor  should  have  so  many  of  the  years  as  were  then  to 
come  of  his  former  term  of  twenty  years  (q).  Whether  a  lease  for 
years  in  possession  may  be  surrendered  so  as  to  be  merged  in  a  lease 
.  in  remainder,  be  the  term  in  remainder  greater  or  less  than  the  term 
in  possession,  seems  to  be  nowhere  settled  ;  an  estate  for  life,  however, 
cannot,  it  is  conceived,  be  surrendered  to  or  merged  in  a  reversion,  if 
it  be  only  for  years  (r). 

(■)  Doe  d.  Hombp  v.  GUtm,  1  Ad.  &  EI.  (p)  Bac.  Abr.  tit  Leases,  (S  1,  2);  Chal- 

}      49;  S  Ncv.  &  Man.  887.  loner  v.  Davis,  1  Lord  Raym.  402;  Hughes 

1         (■)  Aekfimd  y.  LulUy,  9  Ad.  &  EL  879 ;  v.  Robotham,  Cro.  Eliz.  302;  Poph.  30.   As 

1  Per.  ft  Dav.  636.  to  merger,  see  post,  264. 

(•)  Condsh  V.   Searelh  8  Barn.  &  Cre&  (o)  Ibid. 

471 ;  1  Man.  &  RyL  703.  (r)  Ibid. 
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I      Chapter  VII.  (h)  JIow  pleaded. 

^  ^  — ^^^'''  ^' In  respect  to  pleading  a  surrender :  if  a  surrender  be  by  acceptance 

'^  F°^  *  Surren-  of  a  new  lease,  it  is  not  good  to  say  that  the  lessee  being  possessed  of 

?  alleged  in         a  former  lease,  the  lessor  demised  to  him ;  but  it  should  be  that  the 

repleading.  lessee  surrendered,  and  then  the  lessor  demised,  or  that  tlie  lessor 

entered  and  demised  (s).     So,  regularly,  a  lessee  ought  to  plead  that 

he  surrendered  the  estate  and  land ;  but  if  he  plead  a  surrender  of  a 

lease,  it  is  sufficient  to  say  "  the  demise  aforesaid."     Regularly,  he 

ought  to  show,  that  the  lessor  assented  to  the  surrender,  where  the 

other  party  pleads,  or  brings  an  action  in  disaffirmance  of  it ;  but  the 

omission  will  be  aided  after  verdict.     When  it  is  pleaded  that  the 

lessor  agreed  to  the  surrender,  it  shall  be  intended  that  he  entered; 

and  it  is  not  usual  to  plead  a  re-entry  upon  a  surrender,  because  it  is 

admitted ;  any  more  than  when  a  feoffment  is  pleaded,  to  plead  livery 

and  seisin  thereof.     In  debt  for  rent  a  plea  of  an  agreement  to  deliver 

up  the  premises,  stating  that  they  were  delivered  up  and  accepted 

accordingly,  was  held  good  after  verdict,  not  as  setting  up  a  surrender 

of  the  tenancy,  but  as  a  valid  excuse  for  non-payment  of  the  rent(0. 


(0 

hat  Circum-  A  Surrender  may  in  certain  circumstances  be  presumed  to  have  been 
^^''dure^^hrpre""  ^^^^f  where  evidence  of  the  fact  is  not  to  be  had :  indeed,  the  court 
\:  sumption  gene-  will  not  require  positive  proof  of  a  surrender  in  any  case,  where  there 

{^  ^^  ^'  is  sufficient  presumption  of  it  (m).     But  such  presumption  of  the  sur- 

^  render  must  arise  from  some  facts  or  circumstances;  length  of  time  is 

nothing ;  and  in  favour  of  a  defendant  in  ejectment  who  showed  no 
title,  the  Court  of  Common  Pleas  refused  to  presume  a  surrender  of  a 

^  mortgaged  term,  from  the  circumstance  of  a  decree  for  sale  some  time 

t/  before,  when  there  had  been  sales  under  the  decree,  and  the  defend- 

ant had  not  purchased  under  it,  and  there  was  no  evidence  of  further 
proceedings  in  Chancery  (a:).  A,  having  granted  a  lease  to  J5.  for 
twenty-one  years,  before  the  expiration  of  that  term  granted  another 
lease  of  the  same  premises  to  C ;  no  surrender  in  writing  of  JB.'s  in- 

l  terest  was  shown,  but  the  lease  granted  to  him  was  produced  from 

A,'q  custody  with  the  seals  torn  off,  and  it  was  proved  to  be  the  cus- 

>•  tom  to  send  in  the  old  leases  to  -4.*s  office  before  a  renewal  was  made; 

I  it  was  held,  that  this  was  evidence  for  the  jury  to  presume  a  surrender 

of  JB/s  interest  by  act  and  operation  of  law  within  the  statute  of 
frauds  (y).  An  acceptance  of  a  surrender  of  a  lease  is  not  to  be  pre- 
sumed from  the  circumstance  of  the  rent  having  been  paid  by  a  third 

(s)  Com.  Dig.  tit  Surrender,  (N).  2  Burr.  1072. 

(t)  Gore  V.  Wnght,  8  Ad.  &  £1.  118;  3  (z)  Doe  d.  Hammond  or  Harrop  v.  Cbdbr, 

Nev.  &  Per.  243 ;  1  Will.  Wol.  &  Hod.  266 ;  6  Bing.  174 ;  3  Moore  &  Pay.  41  i. 

Smiths,  Lovell,  IOC.  B.  6  i  and  see  1  Wms.  (y)  Walker  v.   Riehardstm,    2   Mees.  & 

Saund.  236.  W  els.  882 ;  Mur.  &  Hurl.  251 ;  but  see  Lym 

(tt)  GoodtitU  d.  BHdge*  v.  Ckandos  {Duke),  v.  Reed,  13  Mees.  &  Wels.  285. 
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person,  and  not  by  the  original  tenant  (z).     A  surrender  of  a  lease  may      Book  I. 

Chapter  VII 

be  presumed  in  order  to  let  in  the  statute  of  limitations  (a).  Sect.  8. 

Where  an  alle&ced  outstanding:  term  appears  to  have  done  the  duty  ""7"  "^ 

«       , .  ,   .  ^  1     ,      .  ,. ,  J       With  respect         *^ 

for  which  it  was  created,  the  jury  are  at  liberty  to  presume  a  surrender  to  satisfied  j^ 

of  it  (6);  and  where  it  is  the  interest  of  the  owner  of  the  inheritance  Jer*^*^""*'"^ 
that  a  satisfied  term  should  be  considered  as  a  surrender,  and  it  ap- 
pears that  no  beneficial  purpose  can  be  answered  by  the  continuance 
of  the  term,  a  surrender  may  be  presumed  (c).    Where  the  legal  estate 
has  been  vested  in  a  trustee,  and  there  is  no  direct  evidence  of  a  con- 
veyance or  surrender  to  the  cestui  que  trusty  a  jury  may,  under  cir- 
cumstances, presume  such  conveyance  or  surrender  (ef):  thus  where 
an  estate  is  directed  to  be  conveyed,  it  has  been  held  that  a  jury  may 
within  four  years  from  the  time  when  the  estate  was  directed  to  be 
conyeyed,  presume  that  it  has  been  so  conveyed  by  the  trustee  (e). 
In  the  case  of  a  satisfied  term,  where  acts  were  done  or  omitted  by 
the  owner  of  the  inheritance  and  persons  dealing  with  him  as  to  the 
land,  which  ought  not  reasonably  to  be  done  or  omitted  if  the  term 
existed  in  the  hands  of  the  trustee,  and  there  does  not  appear  to  be 
any  thing  to  prevent  a  surrender  from  having  been  made,  those  acts 
are  evidence  from  which  a  jury  may  presume  such  surrender  (/).     On 
the  other  hand,  where  a  term  of  years  becomes  attendant  upon  the 
inheritance,  either  by  operation  of  law  or  by  a  special  declaration  upon 
the  extinction  of  the  objects  for  which  it  was  created ;  the  enjoyment 
of  the  land  by  the  owner  of  the  reversion,  thus  become  the  cestui  que 
trust  of  the  term,  may  be  accounted  for  by  the  union  of  the  two  cha- 
racters of  cestui  que  trust  and  inheritor ;  and  there  appears,  therefore, 
to  exist  no  circumstances  from  which  a  jury  can  imply  a  surrender; 
the  mere  fact  of  a  term  being  satisfied  furnishes  no  ground  from  which 
a  jury  can  presume  it  surrendered  {g) ;  there  ought  to  be  some  dealing 
with  the  term  to  authorize  such  a  presumption  (A).     Where  a  terra 
has  been  expressly  assigned  to  attend  the  inheritance,  and  there  has 
been  no  act  or  omission  inconsistent  with  the  existence  of  the  term, 
there  is  still  less  ground  to  presume  a  surrender  from  the  mere  lapse  of 
time  and  silence  of  the  party  who  possesses  the  inheritance  (i).    The 
recognition  of  the  term,  as  subsisting  at  a  late  period  (A) :  the  fact  that 
it  would  have  been  contrary  to  the  duty  of  the  trustees  to  surrender 

(«)  CopeUmd  v.  W^U,  1  Stark.  96.  (/)  Doe  d.  Putland  v.  HiJder,  2  Barn.  & 

(«)  Tajflor  d.  Atkyns  v.  Horde,  1  Burr.  Aid.  782,  791;  but  see  Day  v.  William,  2 

126.                                                              ^  Cromp.  fir  Jer.  460. 

{b)  BartUtt  v.  Jonet,  5  Dowl.  &  Ryl.  526;  {g)  Evans  y.  Signal,  6  Yes.  185. 

and  tee  now  the  statute  8  &  9  Vict.  c.  112.  (h)  Cholnumdeley  v.  Clinton,  cited  Sugd. 

(0  Dae  d.  Burdett  v.  Wrighte,  2  Barn,  fit  Vend,  fie  Purch.  1148. 

Aid.  710,  720.  (0  See  Sugd.   Vend,   fir    Purch.   1130; 

{d)  Lade  v.  Hatfard,  B.  N.  P.  110;  Good-  Roscoe,  Law  of  Real  Property,  259 ;  Doe  d. 

ft'^fc  d.  Jones  v.  Jones  {in  error),  7  Term  Rep.  Blacknell  v.  Plowman,  2  Barn,  fir  Adol.  573 ; 

45;  but  see  Datf  v.  Williams,  2  Cromp.  fie  Doe ^. Lord Egremont\,Langdon,\2QMeenL's 

Jer.  460.  B.  Rep.  711. 

(e)  England  d.  Syhum  v.  Slade,  4  Term  (ft)  Doe  d.  GraJtam  v.  Scott,  11  East,  478. 
Rep.  682. 
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JN>0K  I.      the  estate  (l) :  or  that  the  original  enjoyment  of  the  party  who  sets  up 
;'5sect?3.       ^^^  presumed  conveyance  was  consistent  with  the  fact  of  there  having 
,i   ""^^^  been  no  conveyance  (m),  are  all  circumstances  from  which  a  jury  may 

infer  that  no  conveyance  has  taken  place. 


Sect.  4. — Merger  in  a  larger  Estate. 
rhat  amounts       Another  means  by  which  a  lease  for  years  may  be  determined  is  by 
tfera!*^^^^  ^^  ^^y  ^^  merger  :  that  is,  when  there  is  a  union  of  the  freehold  or  fee 
and  the  term  of  years  in  one  person  at  the  same  time ;  in  this  case 
the  greater  estate  merges  or  drowns  the  lesser,  because  they  are  in- 
consistent and  incompatible  (n) :  thus  if  a  lease  for  years  be  made  to 
commence  afler  the  death  of  A,,  and  the  grantee  of  the  inheritance 
afterwards  make  a  lease  for  years  to  B.^  and  then  the  lessee  of  the 
future  interest  assign  to  the  grantee  of  the  inheritance,  the  future 
interest  is  drowned  in  the  inheritance  (o).     It  may  be  laid  down  as  a 
general  rule,  that  whenever  the  particular  estate  and  that  immediately 
in  reversion  are  of  the  same  quality— that  is,  either  both  legal  or  both 
equitable— and  by  any  act  or  event  subsequent  to  the  creation  of  the 
particular  estate  become  for  the  first  time  vested  in  one  person,  their 
separate  existence  will  cease  and  a  merger  will  take  place.     It  was 
formerly  doubted  whether  a  particular  estate  would  merge  in  a  rever- 
sion of  a  shorter  duration  than  itself;  but  this  point  was  settled  by 
the  decision  in  the  case  of  Hughes  v.  JRobotham  (p),  when  it  was  laid 
down  that  though  the  reversion  be  for  a  less  number  of  years,  yet  the 
first  term  will  be  merged ;  as  if  one  be  lessee  for  twenty  years,  and 
the  reversion  expectant  thereon  be  granted  to  another  for  one  year, 
who  grants  it  to  the  lessee,  it  will  operate  as  a  merger  of  the  twenty 
years*  term,  and  the  term  for  one  year  will  begin  to  run  (j).    This 
latter  consequence,  however,  only  happens  where  both  the  terms  are 
granted  by  the  same  person  ;  and  does  not  apply  where  a  termor  for 
years  grants  another  term,  as  in  ordinary  mortgages  by  demise;  in 
that  case  the  sub-term,  when  it  comes  into  the  possession  of  the  termor 
or  his  assignee,  is  merged,  and  the  reversion  of  the  first  term  comes 
into  play  for  all  the  remaining  portion  of  its  duration.     Where  a  fee- 
farm  rent  is  bought  in  by  the  person  who  is  seised  in  fee  of  the  lands 
out  of  which  it  issues,  it  is  merged  in  tlie  inheritance  (r).     Where  a 
lessee  made  an  under-lease  for  all  his  term,  except  a  few  days,  and 
then  granted  that  under-lease  and  the  rent  reserved  to  his  lessor  for 
the  term  mentioned  in  the  under-lease,  the  chattel  interest  is  not 

(/)  Keene  d.  Byron  {Lord)  v.  Deardon,  8  (o)  Salmon  v.  Swan,  Cro.  Jac.  619. 

East,  248,  267.  (p)  Cro.  Eliz.  302;  Poph.  30;  ante,  261. 

(m)  Doe  d.  Fenwick  v.  Beady  5  Bam.  &  (?)  Cruise,  Dig.  96;  Burton,  Codt.  287; 

Aid.  232.  Stevens  v.  Bridges,  6  Madd.  66. 

(n)  Bac.  Abr.  tit  Leases,  (R);  2  Black.  (r)  AtcherUy  v.  Vernon,  10  Mod.  525. 
Com.  177. 
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merged  in  the  fee(«).     Where  a  lessee  of  premises  for  a  term  of      BookS 
twenty-one  years,  which  would  expire  at  Michaelmas,  1809,  in  De-       sect*4.     ?  * 
cember,  1799,  took  a  further  lease  of  the  same  premises  for  sixty  ^" 

years,  to  commence  from  Michaelmas,  1809;  and  the  lessor  died  in 
December,  1800,  and  devised  the  premises  in  question  to  A.  the 
lessee  for  his  life,  who  by  lease  and  release  in  1806  conveyed  his  life 
estate  to  jB.  :  it  was  held  that  Jl.'s  interest  in  the  lease  of  1799,  which 
was  to  commence  in  1809,  was  not  merged  in  his  estate  for  life  (0« 
Sir  Edward  Coke  lays  it  down  as  a  general  rule  that  a  person  cannot 
haye  a  term  for  years  in  his  own  right,  and  a  freehold  in  autre  droit, 
but  that  his  own  term  shall  drown  in  the  freehold ;  but  a  man  may 
have  a  term  of  years  in  autre  droit,  and  a  freehold  in  his  own  right ; 
and  it  seems  to  be  agreed,  that  if  a  man,  being  possessed  of  a  term  of 
years  in  right  of  his  wife,  purchase  the  inheritance,  the  term  for  years, 
thoagh  in  right  of  his  wife,  is  mei^ed  and  extinct,  because  the  pur- 
chase was  the  express  act  of  the  husband,  and  therefore  amounts  in 
law  to  a  disposition  of  the  term,  by  reason  of  the  merger  consequent 
tbereupon :  but  a  bare  intermarriage  of  a  woman  who  is  a  termor  T^ith 
the  reversioner  will  not  merge  the  term,  because  by  the  intermarriage 
the  term  is  cast  upon  the  husband  by  act  of  law,  without  any  concur- 
rence or  immediate  act  done  by  him  to  obtain  the  same ;  and  there- 
fore in  such  case  the  law  will  preserve  the  term  in  the  same  plight  as 
it  gave  it  to  the  husband,  till  he  by  some  express  act  destroys  it  or 
gives  it  away  (u).     Where,  however,  the  husband  himself  is  lessee  for 
life,  and  intermarries  with  the  lessor,  this  merges  his  own  term,  be- 
cause he  thereby  draws  to  himself  the  immediate  reversion,  in  nature 
of  a  purchase  by  his  own  voluntary  act,  and  so  undermines  his  own 
term;  whereas  in  the  other  case,  the  term  existing  in  the  woman  until 
tbe  marriage,  is  not  thereby  so  drawn  out  of  her  or  annexed  to  the 
freehold  as  to  merge  therein ;  because  that  attraction  which  is  only 
hy  act  of  law  consequent  upon  the  marriage,  would,  by  merging  the 
^cnn,  do  wrong  to  a  married  woman,  and  so  take  the  term  out  of  her, 
though  the  husband  did  no  express  act  for  that  purpose,  which  the  law 
will  not  allow  (x). 

Formerly  if  a  tenant  for  a  term  of  years  leased  for  a  less  term,  and  Operation  of 
aaigned  his  reversion,  and  the  assignee  took  a  conveyance  of  the  fee,  *  xenn!^'  ^ 
by  which  his  former  reversionary  interest  was  merged ;  the  covenants 
of  the  under-lease  incident  to  that  reversionary  interest  were  tliereby 
extinguished  (y)  :  but  by  statute  8  &  9  Vict  c.  106,  s.  9,  it  is  now 
enacted  (z),  *^that  when  the  reversion  expectant  on  a  lease,  made 

(«)  BrnrUm  ▼.  Barclay,  7  Biog.  745 ;   5  280,  as  to  the  marriage  of  lesson   and 

^oore  ft  Paj.  78^.  lessees. 

(0  Dm  cL  Rawtings  t.  Walker,  5  Barn.  &  (y)  Webb  v.  RuieeO,  S  Term  Rep.  398 ; 

Crcs.  111.  ;  7  Dowl.  &  Ryl.  4S7.  Thifrne  v.  Woolcombe,  8  Bam.  &  Adot.  586. 

(s)  Co^  Litt.  83a  b ;  PlaU  ▼.  Shop,  Cra  (z)  This  statute  repealed  the  stat.  7  &  8 

'"«■  275.  Vict,  c  76,  a.  12,  which  enacted,  "  that 

(x)  See  also  ante.  Chap.  VI.,  Sect  9,  p.  where  the  reversion  of  any  land  expectant 
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Boos:  I.      either  before  or  after  the  passinc:  of  this  act,  of  any  tenements  or 
Chapter  VII  r  o  ^  j 

Sect.  4.       hereditaments,  of  any  tenure,  shall,  after  the  Ist  of  October,  1845, 

be  surrendered  or  merged,  the  estate,  which  shall  for  the  time  being 

confer  as  against  the  tenant  under  the  same  lease  the  next  vested 

right  to  the  same  tenements  or  hereditaments,  shall  to  the  extent  and 

for  the  purpose  of  preserving  such  incidents  to,  and  obligations  on, 

the  same  reversion,  as,  but  for  the  surrender  or  merger  thereof,  would 

have  subsisted,  be  deemed  the  reversion  expectant  on  the  same  lease." 

In  conclusion,  it  may  be  mentioned,  that  a  court  of  law  cannot  merge 

an  estate,  unless  it  is  found  iiuthe  same  person,  and  acquired  (subject 

to  some  exceptions)  in  the  same  right ;  but  courts  of  equity  look  into 

the  beneficial  interests  and  views  of  parties,  and  do  not  regard  whether 

the  estate  is  strictly  in  the  same  person  or  in  different  persons ;  hence 

it  is  a  general  rule  in  the  latter  courts,  that  where  the  owner  of  an 

estate  becomes  entitled  to  a  charge  upon  it,  secured  by  a  term  of  years, 

such  term  shall  sink  for  the  benefit  of  the  heir ;  but  exceptions  to  this 

rule  are  admitted  in  several  instances. 


Sect.  6. — Forfeiture. 

(a)  How  incurred  generally. 

Breach  of  Im-       A  fifth  mode  by  which  a  demise  may  be  determined,  is  by  forfeiture 

press  Con-'^"      o^  the  lease ;  such  forfeiture  may  be  incurred  either  by  breach  of  those 

ditions.  conditions  which  are  always  implied  and  understood  to  be  annexed  to 

the  estate ;  or  of  those  which  may  be  agreed  upon  between  the  parties, 

and  expressed  in  the  lease  (a) ;  the  lessor,  having  the  jus  disponendi, 

may  annex  whatever  conditions  he  pleases  to  his  grant,  provided  Aey 

be  not  illegal,  unreasonable,  or  repugnant  to  the  grant  itself;  and 

upon  the  breach  of  these  conditions  may  avoid  the  lease  (J).    Of  the 

first  description  may  be  reckoned  any  act  of  the  lessee,  by  which  be 

disaffirms  or  impugns  the  title  of  his  lessor ;  for  to  every  lease  the 

law  tacitly  annexes  a  condition,  that  if  the  lessee  do  any  thing  which 

may  effect  the  interest  of  his  lessor,  the  lease  shall  be  void,  and  the 

lessor  may  re-enter:  besides,  every  such  act  necessarily  determines 

on  a  lease  shall  be  merged  in  any  remainder  entitled  to  the  mesne  reversion  which  sfaill 

or  other  reversion  or  estate,  the  person  en-  have  merged,  would  or  might  have  had  and 

titled  to  the  estate  into  which  such  reversion  enjoyed  if  such  reversion   bad  not  been 

shall  have  merged,  his  heirs,  executors,  admi-  merged."     This  enactment  was  in  foroe 

nistrators,  successors  and  assigns,  shall  have  from  the  beginning  of  the  year  1845  undl 

and  enjoy  the  like  advantage,  remedy  and  the  first  day  of  October  inclusive  in  the 

benefit  against  the  lessee,  his  heirs,  succes-  same  year. 

sors,  executors,  administrators  and  assigns,  {«)  A  forfeiture   may  be   incurred  fcr 

for  non-payment  of  the  rent,  or  for  doing  breach  of  the  terms  of  an  agreement  for  i 

waste  or  other  forfeiture,  or  for  not  per-  lease  for  years,  under  which  a  person  holdi 

forming    conditions,   covenants   or  agree-  as  tenant  from  year  to  year;  Doe  d.  n««- 

ments  contained  and  expressed  in  his  lease,  son  v.  Amey^  12  Ad.  &  El.  476.    See  ante, 

demise  or  grant,  against  the  lessee,  farmer  184. 

or  gprantee,  his  heirs,  successors,  executors,  {h)  Roe  d.  Hunter  v.  GolJi^rs,  2  Tenn 

administrators  and  assigns,  as  the  person  Rep.  137. 
who  would  for  the  time  being  have  been 
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t&e  relatioa  of  landlord  and  tenant;  since  to  claim  under  another,      Book  I. 

and  at  the  same  time  to  controvert  his  title, — to  affect  to  hold  under       sect.  6, 

a  lease,  and  at  the  same  time  to  destroy  that  interest  out  of  which 

the  lease  arises, — would    be    the    most  palpable  inconsistency  (c). 

Where  a  tenant  delivered  up  possession  of  the  premises  and  the  lease, 

in  fraud  of  his  landlord,  to  a  person  who  claimed  under  a  hostile  title, 

with  the  intention  of  enabling  him  to  set  up  that  title,  not  with  the 

iotention  that  he  should  hold  under  the  lease ;  it  was  held  that  the 

term  was  forfeited  (cf ).    Where  a  lessee,  who  had  paid  rent  sometimes 

to  a  tnistee  and  sometimes  to  a  cestui  que  trust,  gave  up  possession 

OQ  the  last  day  of  the  term,  but  before  the  term  was  ended,  to  the 

person  who  had  been  trustee,  and  not  to  the  party  then  having  the 

legal  title;  it  was  held,  that  as  the  act  was  equivocal,  it  did  not 

amoaot  either  to  a  surrender  or  a  forfeiture  of  the  term  (<?). 

Besides  incurring  a  forfeiture  by  the  breach  of  express  provisoes.  By  what  Acts 
wiich  will  be  hereafter  considered,  a  lessee  may  incur  a  forfeiture  of  Jjfy  tc'S^ 
implied  conditions  either  by  matter  of  record  or  by  act  in  pais :  by  curred. 
matter  of  record,  where  he  sues  out  a  writ,  or  resorts  to  a  remedy 
which  claims  or  supposes  a  right  to  the  freehold ;  or  where,  in  an 
action  by  his  lessor  grounded  upon  the  lease,  he  resists  the  demand 
under  the  grant  of  a  higher  interest  in  the  land ;  or  where  he  acknow- 
ledges the  fee  to  be  in  a  stranger :  for  having  thus  solemnly  protested 
against  the  right  of  his  lessor,  he  is  estopped  by  the  record  from 
claiming  an  interest  under  him  ( jf ) :  by  act  in  pais,  where  he  aliens  the 
estate  in  fee  (y),  by  feoffment  or  grant,  even,  in  the  former  case,  where 
the  lessor  was  himself  present  at  the  time  of  livery  (A).     Where  a  for- 
feitare  may  be  incurred  by  a  grant  or  deed,  it  is  necessary  that  the 
deed  be  a  valid  instrument,  for  if  by  reason  of  any  defect  it  be  void, 
it  wUl  not  work  a  forfeiture  of  the  estate  (i) :  but  granting  a  lease  of 
the  land  for  more  years  than  he  himself  has  is  no  forfeiture,  because 
It  is  only  a  contract  between  him  and  his  under-lessee  (or  rather  as- 
signee), which  cannot  possibly  prejudice  the  interest  of  the  original 
fesBor,  and  does  not  even  pretend  to  usurp  or  touch  the  freehold  or 
inheritance.     A  proviso  in  a  lease  for  re-entry  on  a  condition  broken 
can  only  operate  during  the  term  and  vanishes  when  that  ends  (A). 

Where  a  time  certain  is  appointed  in  a  proviso  or  condition  for  the  Time  and  Place 
transaction  of  any  business  generally,  neither  agent  nor  patient  is  of  CondiSon.^ 
bound  to  attend  at  any  other  time ;  and  if  it  is  provided  that  any  thing 

(e)  Bac.  on  Leases,  119.  condition  in  law,  that  if  they  alien  the  land 

(d)  Doe  d.  EUerhroek  ▼.  Fljfnn,  1  Cromp.  in  fee,  or  claini  a  greater  estate  in  a  court 

M.&  Roa.  137;  4  Tyr.  619.  of  record  than  their  own,  they  forfeit  the 

(t)  Jcklamd  V.  LutUy,  9  Ad.  &  £1.  879 ;  estate,  and  he  in  remainder  or  reversion 

1  Per.  ft  Dav.  636.  may  enter ;  Shep.  Touch.  125. 

(/)  See  post,  p.  285,  and  Sect  7.  (h)  Rees  v.  Ervington,  Cro.  Eliz.  322. 

{g)  So  a  tenant  by  the  curtesy,  in  tail,  (t)  Detm  d.  Dolman  v.  Dolmath  5  Term 

after  possibility  of  issue  extinct,  m  dower.  Rep.  641. 

for  lifie,  for  veara,  by  statute^  or  digit,  guar-  (k)  Johns  v.  Whitley,  3  Wils.  127. 
dian,  &C.  hold  their  estates  subject  to  a 
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Book  I. 

Chapter  VII. 

Sect.  5. 


t  of  the 
;ute  of  Li- 
mitations. 


ate  of  Party 
itering. 


be  done  on  a  day  certain^  but  no  hour  of  the  day  be  specified  wherein^ 
the  same  shall  be  done^  in  this  case  the  party  must  attend  such  a 
length  of  time  before  sunset  as  may  be  convenient  in  which  to  transact 
the  business.  If  a  place  be  limited  and  agreed  on  by  the  parties 
where  the  condition  is  to  be  performed,  the  party  who  is  to  perform 
is  not  obliged  to  seek  the  party  to  whom  it  is  due  elsewhere,  nor  is 
he  to  whom  it  is  to  be  performed  obliged  to  accept  of  the  performance 
elsewhere;  but  he  may  accept  it  at  another  place,  and  it  will  be 
good (0. 

The  recent  Statute  of  Limitations  as  to  real  property,  3  &  4  Will. 
IV.  c.  27,  which  operates  as  a  bar  to  other  rights  of  entry,  bars  the 
party  who  has  a  right  to  enter  for  a  forfeiture,  but  who  n^lects  to  do 
so  for  more  than  twenty  years  after  his  right  has  accrued  (m). 

It  may  be  laid  down  for  a  general  rule  that  he  who  enters  for  a 
condition  broken  shall  be  seised  in  his  first  estate,  or  of  that  estate 
which  he  had  at  the  time  of  the  estate  made  upon  condition;  and 
therefore  that  he  may  avoid  all  mesne  charges  and  incumbrances  (n). 


\  Construction 

f  of  Provisoes 

;for  Re-entry 

in  Leases. 


I 


m 


(b)  Construction  of  Provisoes. 
Provisoes  for  re-entry  in  leases  are  to  be  construed  like  other  con- 
tracts, not  with  the  strictness  of  conditions  at  common  law  (o) :  there- 
fore where  there  is  a  proviso  in  a  lease,  that  on  non-payment  of  rent 
the  term  shall  cease,  the  lessor,  and  not  the  lessee,  has  the  option  of 
determining  a  lease  upon  a  breach  made(^).  Where  a  proviso  for 
re-entry  was  insensible,  the  Court  refused  to  decide  its  meaning,  and 
nonsuited  the  plaintiflF  in  an  ejectment  for  a  forfeiture  (g).  Where  a 
proviso  in  a  lease,  after  stating  that  in  certain  events  the  term  should 
cease,  determine  and  be  utterly  void,  continued,  "  and  it  shall  be 
lawful  to  and  for  [the  landlord]  to  re-enter;"  it  was  held  to  give  the 
landlord  a  right  to  enter  or  not  at  his  election  (r).  A  proviso  that  if 
buildings  should  not  be  completed  on  a  certain  day  "  it  shall  be  lawful 
for  the  lessors  into  the  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole  [omitting  the  words  '  to  re-enter']  and  repossess," 
would  seem  to  give  a  right  of  re-entry  (s).  A  proviso  in  a  lease,  that, 
upon  breach  of  any  of  tJie  covenants  therein  on  the  part  of  the  lessee, 
the  lessor  may  re-enter  on  the  premises,  ^*  and  the  same  have  again, 
as  if  the  said  lease  had  never  been  made,"  means,  that  the  lease  is  to 


s 


(0  Bac.  Abr.  tit  Conditiont,  (O  4). 

(ffi)  See  post,  Book  III.,  Chap.  VII., 
Sect  4,  (b)  ,•  and  Doe  d.  Tarremt  v.  Hellier, 
S  Term  Rep.  162. 

(«)  Co.  Litt.  202 ;  Bac  Abr.  tit  Condi- 
tions, (O  4). 

(o)  Doe  d.  Davie  v.  Elsam,  Mood.  &  Malk. 
189.     See  also  ante,  84,  86,  100. 

(p)  Reid  V.  Pareone,  2  Chit  247;  and  see 
Doe  d.  Green  v.  Bakevt  8  Taunt  241;  2 
Moore,  189. 


{q)  Doe  d.  Wynham  v.  Cktrew^  2  Quecn'i 
B.  Rep.  317 ;  1  Gale  &  Dav.  640.  In  I>k 
d.  Darke  v.  Bowditch,  8  Queen's  B.  Rep. 
973,  the  court  construed  a  very  obscure 
clause. 

(r)  Amshy  v.  Woodward^  6  Barn.  &  Cies. 
519;  9  DowL  &  Ryl.  536;  see  eUbBoRtden. 
Farr,  6  Maule  &  Selw.  121 ;  and  Jonee  ▼. 
Carter,  15  Mees.  &  Wels.  718. 

($)  Hunt  V.  BUhop,  8  Exch.  Rep.  675. 
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be  void  from  and  after  re-entry  by  the  lessor,  and  does  not  deprive      Book  I. 

Chapter  VIL 
him  of  the  right  of  bringing  an  action  of  covenant  for  rent  which       sect.  6, 

accrued  previously ;  and  this  principle  equally  applies  to  a  covenant         ' 
for  repairs  or  other  services  to  be  rendered  by  the  lessee  (Q.     An 
agT^eement  of  demise  contained  a  clause  that  if  the  rent  should  be 
unpaid  for  ten  days,  or  if  the  lessee  should  not  observe  all  the  con- 
ditions, iccy  then  it  should  be  lawful  for  the  lessor  to  enter  upon  and 
take  possession  of  the  premises,  and  to  expel  the  lessee,  without  any 
%al  process,  and  as  effectually  as  a  sheriff  might  do  on  a  recovery  in 
ejectment;  and  that,  in  case  of  such  entry  and  an  action  being  brought, 
the  defendant  might  plead  leave  and  licence  in  bar;  it  was  held,  that 
the  lessee's  right  to  possession  as  tenant  continued  until  the  lessor  had 
availed  himself  of  the  licence  given  (u).     An  agreement  to  let  a  house 
and  for  the  lessee  to  make  certain  alterations,  and  if  they  were  not 
done  that  the  lessor  might  retake  possession,  and  that  the  agreement 
should  be  null  and  void,  is  voidable  only  at  the  election  of  the  lessor 
if  the  lessee  does  not  make  the  alterations  (or).    Where  in  an  agree- 
ment enuring  as  a  lease,  there  was  a  clause  in  the  following  form,  **  it 
is  stipulated  and  conditioned  that  the  lessee  shall  not  underlet  :*'  it  was 
held,  that  these  words  created  a  condition,  upon  a  breach  of  which 
the  lessor  might  maintain  ejectment,  without  an  express  clause  of  re- 
^'^  (y)«     If  by  a  written  agreement  premises  are  let  for  a  term,  "  at 
and  under  the  rent  of  80Z.,"  it  is  an  agreement  by  the  lessee  to  pay  that 
rent;  and  therefore  if  there  be  a  power  of  re-entry  in  case  of  breach 
of  "  any  of  the  agreements  therein  contained,"  the  lessor  has  a  right 
of  re-entry  on  non-payment  of  rent,  although  there  is  no  express 
agreement  to  pay  rent(2r).     Where  the  lessee  covenanted  to  pay  the 
fent,  and  not  to  assign  without  the  leave  of  the  lessor,  and  there  was  a 
proviso  for  re-entry  if  the  rent  was  in  arrear,  or  if  all  or  any  of  the  cove- 
nants thereinafter  contained  on  the  part  of  the  lessee  should  be  broken; 
and  there  were  no  covenants  on  the  part  of  the  lessee  after  the  proviso, 
hot  only  a  covenant  by  the  lessor  that  upon  the  lessee  paying  the  rent, 
and  performing  all  and  every  the  covenants  thereinbefore  contained  on 
Ins  part  to  be  performed,  he  should  quietly  enjoy ;  it  was  held,  that 
the  lessor  could  not  re-enter  for  breach  of  the  covenant  not  to  assign, 
for  that  the  proviso  was  restrained  by  the  word  thereinafter  to  subse- 
quent covenants,  and  though  there  were  none  such,  yet  the  Court 
could  not  reject  the  word  (a).    A  proviso  giving  a  power  of  re-entry 
if  the  lessee  ''  shall  do  or  cause  to  be  done  any  act,  matter  or  thing 
contrary  to  and  in  breach  of  any  of  the  covenants,"  does  not  apply  to 

(0  HariMhorne  v.  Wattom,  4  Bing.  N.  C.  ( y)  Doe  d.  Henniker  v.  Watt,  8  Barn.  & 

178;  5  Scott,  506;  1  Am.  15;  6  DowL  404.  Cres.  808 ;  1  Man.  &  Ryl.  694. 

(«}  KoMmagh  ▼.  Gttdge,  7  Man.  &  Gran.    .      (s)  Doe  d.  BMn*  v.  Knelkr,  4  Car.  & 

316;  6  Scott,  N.  R.  508 ;  7  Scott,  N.  R.  Pav.  8. 

1025;  1  Dow.  &  Low.  928.  (a)  Doe  d.  Spencer  v.  Godwin,  4  Maule  & 

(')  Doe  d.  Naeh  ▼.  Birch,  1  Mees.  &  Wels.  Selw.  265. 
«2 ;  2  Gale,  26 ;  Tyr.  &  Gr.  769. 
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Book  I.      a  breach  of  the  covenant  to  repair,  the  omission  to  repair  not  being 
Sect.  5.       ^^  ^^^  ^^^^^  within  the  proviso  (Jb).     Where  a  lease  contained  two 
clauses  for  re-entry,  the  one,  in  case  the  yearly  rent  of  300i.  were  ia 
arrear  thirty  days  after  it  became  payable,  and  the  other,  in  case  the 
yearly  rent  were  in  arrear,  which  was  stated  to  be  payable  half-yearty, 
at  Lady-day  and  Michaelmas;  it  was  held,  that  the  landlord  had  a 
right  to  re-enter  on  non-payment  of  each  half-year's  rent,  as  the  former 
clause  contained  the  description  of  the  amount  to  be  annually  paid, 
and  the  latter  the  times  for  payment  (c).    Where  a  lease  contained  a 
proviso  for  re-entry,  if  the  lessee  committed  waste  to  the  value  of  iOf., 
and  the  lessor  re-entered,  and  brought  ejectment  in  consequence  of 
the  tenant's  having  pulled  down  some  old  buildings  of  more  than  IQi. 
value,  and  substituted  others  of  a  different  description ;  it  was  held, 
that  the  waste  contemplated  in  the  proviso  was  waste  producing  an 
injury  to  the  reversion,  and  that  it  was  a  question  for  the  jury  whether, 
under  all  the  dircumstances,  such  waste  to  the  value  of  10«.  had  been 
committed  (d).     Where  there  was,  amongst  others,  a  covenant  not  to 
carry  off  hay  under  a  penalty,  and  a  clause  followed  which  enumerated 
all  the  covenants  except  that,  and  provided  for  re-entry  upon  breach 
of  any  of  the  covenants,  it  was  held  tliat  the  penalty  did  not  prevent 
the  clause  of  re-entry  from  applying  to  the  hay  covenant,  the  words 
being  large  enough  (e).     A  proviso  giving  a  power  of  re-entry  if  the 
defendant  made  default  in  performance  of  any  of  the  clauses  by  the 
space  of  thirty  days  after  notice,  does  not  apply  to  the  breach  of  a 
negative  covenant  not  to  allow  alterations  in  or  permit  new  buildings 
on  the  premises  without  permission  (/).     Where  a  lease  contained  a 
clause  of  re-entry,  in  case  the  term  of  years  thereby  granted  should  be 
extended  or  taken  in  execution ;  and  before  the  end  of  the  term,  the 
sheriff  entered  the  premises  under  a  writ  of  extent  against  the  lessee 
at  the  suit  of  the  crown,  held  an  inquisition,  and  seized  the  lessee's 
interests  into  the  king's  hands ;  it  was  held,  that  this  proceeding  was 
a  taking  in  execution  within  the  latter  clause  of  the  condition,  and  that 
the  term  was  determined  and  forfeited  to  the  lessor  {g) :  and  where 
the  condition  was,  amongst  other  things,  to  be  void  "  if  the  lessee 
should  incur  any  debt  on  which  any  judgment  should   be  signed, 
entered  up  or  given  against  him,  and  on  which  any  writ  of  fieri  facias, 
or  other  writ  of  execution,  should  be  issued,  and  the  tenant  gave  a 
warrant  of  attorney,  on  which  judgment  was  entered  up  and  execution 
issued  and  the  tenant's  goods  were  taken,  and  the  lessor  entered,  it 

(6)  Doe  V.  Abdy  v.  Stevens,  8  Barn.  &  (e)  Doe  d.  Jntrobus  v.  Jepstm^  8  Bam.  & 

Adol.  299 ;  and  see  Doe  d.  J^>encer  v.  God-  Adol.  402. 
win,  4  Maule  &  Selw.  265.  (/)  Doe  d.  Palk  v.  MarchetU,  \  B«rn.& 

(c)  Doe  d.  Rudd  v.  Golding,  6  Moore,  Adol  715. 

231.  ig)  Rex  y.  Topping,  I    M*CIel.  &  Yoa 

(d)  Doe  d.  Darlington  (Earl)  v.  Bond,  5       544. 
Barn.  &  Cress.  855 ;  8  Dowl.  &  Ryl.  738. 
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was  held  that  he  ivas  entitled  to  the  emblements  (A).  A  proviso  was.  Book  I. 
that  in  case  the  lessee  should  commit  an  act  of  bankruptcy,  whereon  sect^sT  '* 
a  commission  or  fiat  in  bankruptcy  should  or  might  be  issued,  and 
under  which  he  should  be  dtdy  found  and  declared  a  bankrupt,  the  term 
flhoold  determine ;  the  tenant  became  bankrupt,  and  was  found  and 
declared  a  bankrupt,  but  there  was  not  a  proper  petitioning  creditor's 
debt  on  which  the  fiat  was  founded ;  it  was  held  by  two  judges,  against 
the  opinion  of  Parke,  B.,  that  the  lessee  was  not  duly  found  and  de- 
clared a  bankrupt  within  the  meaning  of  tlie  proviso  (i).  A  proviso 
was,  that  if  the  lessee,  his  executors,  administrators  or  assigns,  should 
become  bankrupt  or  insolvent,  or  suffer  any  judgment  to  be  entered 
against  him  by  confession  or  otherwise,  or  suffer  any  extent,  process 
or  proceedings  to  be  had  or  taken  against  him,  whereby  any  reasonable 
probability  might  arise  of  the  estate  being  extended,  &c.,  the  estate 
should  determine,  and  the  lessor  have  a  power  to  re-enter ;  the  tenant 
died  during  the  term,  and  by  his  will  devised  the  premises  to  his  exe- 
cutors on  trust,  and  the  surviving  executor  became  a  bankrupt ;  it  was 
held,  that  the  lessor's  right  of  re-entry  thereupon  accrued  (A).  The 
non-payment  of  a  debt  mentioned  in  an  insolvent's  schedule  is  not  a 
coDtinuing  insolvency,  so  as  to  constitute  a  new  forfeiture  of  a  similar 
lease,  the  former  forfeiture  by  the  insolvency  having  been  waived  (/). 
Where  a  lease  of  coal  mines  reserved  a  royalty  rent  for  every  ton  of 
coal  raised,  and  contained  a  proviso  that  the  lease  should  be  void 
altogether,  if  the  tenant  should  cease  working  at  any  time  within  two 
years;  but  afler  the  working  had  ceased  more  than  two  years  the 
lessor  received  rent;  it  was  held,  that  the  lease  was  not  absolutely 
void  by  the  lessee's  ceasing  to  work,  but  voidable  only  at  the  option 
of  the  lessor;  and  that  he  might  avoid  the  lease  upon  any  cessation 
to  work,  commencing  two  years  before  the  day  of  the  demise  in  the 
ejectment  (/»).  A  lease  for  three  lives  contained  a  proviso,  that  if  the 
lessee,  his  heirs,  &c.,  should,  during  the  continuance  of  the  term, 
happen  to  become  insolvent,  and  unable  in  circumstances  to  go  on 
with  the  management  of  the  farm,  the  demise  should  from  thenceforth 
cease  and  be  absolutely  void ;  the  Court  doubted  whether  the  attainder 
of  the  tenant  for  felony,  was  a  forfeiture  of  the  lease ;  but  held,  that 

(ik)  Banu  V.  ByUnif*!  Bing.  154;  4  Moore  *'  thai  if  the  grantee  should  neglect  to  work 

h  Pay.  820.  the  mines  for  a  certain  time,  or  should  fail 

(<)  Doe  d.  Lloyd  t.  Inglehy^  \5  Mees.  &  in  the  performance  of  the  covenants,  the 

WeU.  465.  indenture  and  the  liberties  and  licences 

(k)  Doe  d.  Bridgeman  ▼.  Dtmidt  1  Cromp.  thereby  granted   should  cease,  determine 

M.  k,  Roc  405;   5  Tyr.  125 ;   S,  C,  nom.  and  be  utterly  void  and  of  no  effect;"  held, 

^  d.  WUUamM  ▼.  Domes,  6  Car.  &  Pay.  on  demurrer,  that  the  word  **  void"  in  the 

61^  proviso  meant  voidable  at  the  election  of  the 

(0  Doe  d.  GaUhomse  v.  Rees,  4  Bing.  N.  C.  grantor ;  and  therefore  that  it  was  necessary 

3S4;  6  Scott,  161 ;  1  Arn.  159.  for  the  plaintiff  to  allege  that  the  grantor, 

(•)  Doe  d.  Bryan  v.  Baaekst  4  Bam.  &  or  some  person  claiming  under  him,  had  by 

Adol.  401 ;  Gow,  220;  and  see  Doe  d.  Bot"  some  act  evinced  an  intention  to  avoid  the 

cowen  v.  B&u,  4c  Taunt.  735.    Trespass.  licence ;  Robert*  v.  Davey,  4  Bam.  &  Adol. 

Plea  of  a  licence  to  dig  mines.    Replication,  664 ;  1  Nev.  &  Man.  443. 
dut  die  licence  was  subject  to  a  condition 
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if  it  was  a  breach  of  the  condition,  it  was  not  a  continuing  breach, 
but  was  contemporaneous  with  the  conviction  (n).  In  a  lease  for 
years,  if  a  person  should  so  long  live,  there  was  a  covenant  to  produce 
that  person,  or  if  he  should  be  in  a  foreign  country,  to  make  it  appear 
by  a  good  and  sufficient  certificate  that  he  was  living,  with  a  proviso 
for  re-entry  en  default;  the  person  having  gone  to  Brazil,  an  aflSdavit 
that  the  deponent  had  three  years  before  seen  him,  and  had  often 
heard  from  him  since,  and  was  convinced  that  he  was  alive  nine  months 
before  when  the  de{)onent  left  Brazil,  was  held  not  to  be  a  sufficient 
certificate  within  the  covenant,  and  that  therefore  a  forfeiture  was 
incurred  (o).  Under  a  clause  of  forfeiture  in  case  that  no  sufficient 
distress  can  be  found  upon  the  premises,  eveiy  part  of  the  premises 
must  be  searched  (p).  Where  a  lessee  has  broken  his  covenant  to  pay 
rates  and  taxes,  the  lessor  may  avail  himself  of  the  proviso  for  re-entry 
without  proof  of  any  demand  made  (9). 


(c)  WJio  may  avail  themselves  of  a  Forfetture. 
^^^enerally.  A  lessee  cannot  avail  himself  of  his  own  act  to  vacate  a  lease,  on 

the  principle  that  a  man  shall  not  be  permitted  to  take  advantage  of 
his  own  wrong  (r).  No  one  can  re-enter  for  a  forfeiture,  but  the  person 
who  would  be  entitled  to  the  rent  if  there  had  not  been  any  lease  («): 
but  a  lessor  who  has  demised  his  whole  interest,  subject  to  a  right  of 
re-entry  on  breach  of  a  condition,  may  enter  on  the  condition  being 
broken,  though  he  have  no  reversion  (t),  A  lease  granted  under  a 
power  contained  in  a  settlement  reserved  a  right  of  entry  to  the  lessor 
and  his  assigns ;  it  was  held,  that  '^  assigns'*  meant  assigns  of  the 
settlor;  and  that  although  the  right  of  re-entry  could  not  be  well 
reserved  to  the  lessor,  yet  that  the  owners  of  the  reversion  under  the 
settlement  for  the  time  being  were  entitled  to  the  advantage  of  it  as 
"  assigns"  (m).  Where  a  forfeiture  by  tenant  for  years  in  levying  a  fine 
had  not  been  taken  advantage  of  by  the  entry  of  the  then  reversioner 
to  avoid  the  lease,  it  was  held,  that  it  could  not  be  taken  advantage  of 
after  the  reversion  had  been  conveyed  away,  in  an  ejectment  upon 
the  several  demises  of  the  grantor  and  grantee  of  such  a  reversion  (x). 
A  right  of  entry  cannot  in  general  be  reserved  to  a  stranger  to  the 
estate  (y) :  but  in  a  proviso  in  a  lease  for  twenty-one  years,  that  it 


(n)  Doe  d.  Emnt  or  Griffith  v.  Pritchard, 
6  Barn.  &  AdoL765;  2  Nev.  &  Man.  489. 

(o)  Randle  v.  Lory,  6  Ad.  &  El.  218. 

( p)  Rees  d.  Powell  v.  King,  Forrest,  19 ; 
2  Brod.  &  Bingr.  514. 

(q)  Dams  v.  Burrell,  10  C.  B.  821. 

(r)  4  Jarm.  Free.  364,  Srd  edit. ;  Rede  v. 
Farr,  6  Maule  &  Selw.  121 ;  1  Wnw.  Saund. 
287  d ;  Reid  v.  Parsons,  2  Chit.  247 ;  Doe  d. 
Bryan  v.  Baneks,  4  Bam.  &  Aid.  401 ;  Oow, 
220 ;  Doe  d.  Nash  y.  Birch,  1  Mees.  &  Wels. 
402;  Tyr.  &Gr.  769;  2  Gale,  26;  Jones  v. 
Carter,  15  Mees.  &  Wels.  718. 


(5)  Hotley  V.  Scoti,  Lofil,  319  a;  and  see 
Doe  d.  Barney  v.  Adams,  2  Cromp.  &  Jer. 
282;  2Tyr.289;  Doe  A.  Barker  s.GMtmiik, 
2  Cromp.  &  Jer,  674;  2  Tyr.  710. 

{t)  Doe  d.  Freeman  v.  Baieman,  2  Bam.  ft 
Aid.  168. 

(tt)  Greenaway  v.  Hart,  23  Law  J.,  N.  &» 
C.  F.,  115. 

(x)  Fenn  d.  Matthews  v.  Smart,  12  East, 

(y)  Doe  d.  Barber  v.  Lawrence,  4  Tamit. 
28. 
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might  be  lawful  for  either  party,  his  executors  or  administrators^  to      Book  I. 
determine  the  lease  on  notice  to  the  otlier,  the  words  "  his  heirs,  ex-    ''sect? 5. 
ecutors  or  administrators/'  have  been  held  to  extend  to  the  devisee  of 
the  lessor  (z). 

At  common  law,  no  one  but  the  grantor  could  re-enter  for  a  for-  Assignee  of  th# 
feitare;  and  no  grantee  or  assignee  of  the  reversion  could  take  the  *'""*'"• 
benefit  or  advantage  of  a  condition  for  re-entry ;  it  was,  therefore, 
enacted  by  statute  32  Hen.  VIII.  c.  34(a),  that  all  persons,  grantees 
of  the  reversion  of  any  lands  from  the  king,  or  grantees  or  assignees  of 
any  common  person,  their  heire,  executors,  successors  and  assigns, 
shall  have  like  advantage  against  the  lessees,  &c.,  by  entry  for  non- 
payment of  rent,  or  for  cloing  waste  or  other  forfeiture  ;  and  the  same 
remedy  by  action  only  for  not  performing  other  conditions,  covenants 
and  agreements  contained  in  the  said  leases,  as  the  lessors  or  grantors 
themselves  had. 

(d)  JEntry  of  Lessor. 

There  is  this  diflference  between  freehold  leases— as  for  life  or  lives.  Entry  gene- 
—and  chattel  interests— as  terms  for  years, — that  the  former  are  not  ^  ^' 
absolutely  void  by  the  breach  of  any  condition,  but  merely  voidable, 
&ad  are  therefore  not  determined  until  the  lessor  re-enters,  that  is, 
brings  an  ejectment  for  the  forfeiture ;  and  even  though  the  clause  of 
the  condition  should  be,  that  for  non-payment  of  the  rent,  or  the  like, 
the  lease  shall  cease  and  be  void ;  for  it  is  a  rule,  that  where  an  estate 
commences  by  livery,  it  cannot  be  determined  before  entry;  but  in 
the  case  of  leases  for  years,  the  lease  is  void  ipso  facto  on  breach  of 
the  condition,  i^ithout  any  entry  (ft). 

A  corporation  aggregate  cannot,  without  deed,  authorize  their  ser-  Entry  by  Cor- 
vant  or  agent  to  enter  into  land  on  their  behalf  for  a  condition  broken ;  ^^cgate. 

(s)  Roe  d.  Bam/ord  v.  Hayley,  12  East,  act  of  the  party, — as  by  bargain  and  sale  of 

^^  the  reversion, — or  by  grant  of  the  reversion 

(a)  On  this  statute  it  may  be  observed,  in  fee  to  the  use  of  A,,—  is  an  assignee 
1-  That  as  the  words  are  against  lessees,  it  within  the  statute ;  but  such  as  come  in 
j^  not  extend  to  covenants  upon  estates  merely  by  act  of  law,  as  the  lord  by  escheat, 
iQ  fiee  or  in  tail,  but  only  upon  leases  made  or  are  in  of  another  estate,  shall  not  take 
^  life  or  years.  2.  That  an  assignee  of  the  benefit  of  the  statute.  5.  That  the 
p9t  of  the  estate  of  the  reversion  may  take  grantee  shall  not  take  advantage  of  a  con- 
ulvantage  of  the  condition ;  as  if  there  be  a  dition  before  he  has  given  notice  to  the 
l€*Ke  for  life,  &c.,  and  the  reversion  be  lessee,  but  he  may  of  a  covenant.  6.  That 
gnnted  for  life ;  so  if  there  be  a  lessee  for  the  grantee  or  assignee  shall  take  advantage 
yesis,  &c.,  and  the  reversion  be  granted  for  of  such  conditions  only  as  are  incident  to 
years,  the  grantee  for  years  may  take  ad-  and  for  the  benefit  of  the  reversion ;  as 
vaotige  of  the  condition  in  respect  of  the  rent,  waste,  repairs,  making  fences,  scour- 
word  ** executors*'  in  the  act.  3.  That  a  ing  ditches,  preserving  woods,  and  such 
pvitee  of  part  of  the  reversion  may  not  like ;  and  not  for  the  payment  of  any  sum 
take  advantage  of  the  condition  ;  as  if  the  in  gross,  the  delivery  of  com,  wood,  or  the 
l<Me  be  of  three  acres,  reserving  a  rent  upon  like :  so,  **  other  forfeiture  "  relates  to  such 
condition,  and  the  reversion  be  granted  of  things  as  are  incident  to  the  reversion  and 
^*o Aeres,  the  rent  shall  be  apportioned  by  run  with  the  land;  Co.  Lit.  215  b.  See 
^a1^  the  parties,  but  the  condition  is  further  as  to  this  statute,  post.  Book  III., 
destroyed,  for  it  is  entire  and  against  com-  Chap.  II.,  Sect.  8,  (c). 
men  nght,  except  indeed  in  the  case  of  the  (b)  I  Inst.  2)4.  See  more  on  this  sub- 
bing,   i.  That  whoever  comes  in  by  the  ject,  post.  Book  III.,  Chap.  VII.,  Sect  2. 
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though  this  does  not  seem  to  have  been  always  free  from  doubt :  in 
one  place  it  is  said,  that  a  man  cannot  justify  as  a  servant  to  a  corpo- 
ration without  showing  a  deed  of  retaiaer,  and  it  is  <M>ntrasted  with 
the  <case  of  a  man  avowing  as  bailiff  to  a  corporation,  which  may  be 
done  without  deed :  in  another  place,  where  it  is  reported  to  have 
been  said  by  Littleton,  tliat  it  was  the  opinion  of  all  the  jvdges  io  the 
Common  Pleas  and  King's  Bench,  that  an  assigameot  of  auditors  by 
a  commonalty  is  good  without  deed,  it  is  added,  **  and  so  of  a  justifi- 
cation by  their  commandment :"  in  a  third  place,  it  is  said  to  be  the 
better  opinion,  that  he  who  pleads  the  freehold  of  a  dean  and  chapter, 
and  that  he  entered  by  their  commandment,  ought  to  show  a  com- 
mand in  writing;  and  the  same  of  a  servant  of  a  mayor  and  com- 
monalty.    A  distinction  has  been  made  between  a  corporation  which 
has  a  head,  as  a  mayor  and  commonalty,  and  a  corporation  without 
a  head ;  in  the  first  case  it  is  said,  that  a  man  may  justify  entefiag 
into  land  by  the  commandment  of  the  mayor  without  writing;  in  the 
latter,  that  a  command  to  enter  must  be  by  writing.     Rolle  lays  it 
down  as  clear  law,  **  that  a  corporation  aggregate  cannot  comm^d 
their  bailiff  to  enter  into  land  of  tlieir  own  leasing  for  years,  for  a  con' 
dition  broken,  without  deed ;  for  such  commandment  without  deed  is 
void  :'*  and  this  is  consonant  to  the  principle,  that  wher^  the  interest 
or  title  of  the  corporation  is  concerned,  their  ofiicer  must  be  uppoiiited 
by  deed  (c). 

(e)  Demand  of  Rent. 
Where  the  lessor  has  the  remedy  of  re-entry  for  the  non-payment 
of  rent,  an  actual  demand  of  the  rent  must  (unless  there  be  a  provi- 
sion to  the  contrary)  be  made  previously  to  the  entry,  otherwise  it  is 
tortious,  and  trespass  will  lie,  because  a  condition  of  re-entry  is  in 
derogation  of  the  grant  (eZ);  and  the  estate  at  law  being  once  defeated, 
is  not  to  be  restored  by  any  subsequent  payment  («);  therefore  where 
a  landlord  has  a  right  to  re-enter  for  non-payment  of  rent,  be  cannot 
recover  in  ejectment  at  common  law,  unless  he  demand  the  rent  on 
the  day  when  it  becomes  due  (/).     He  may,  however,  recover  by  the 


(e)  1  Roll.  514.  It  has  been  held  that, 
in  trespass  against  a  corporation  for  a  seizure 
of  goods  by  their  agent,  it  is  not  necessary 
to  show  the  authority  of  the  agent  under 
seal ;  Mound  v.  The  MonmotUhshire  Canal 
Company^  1  Car.  &  Mar.  606.  See  also, 
ante,  p.  9. 

(rf)  Hill  V.  Kempakall,  7  C.  B.  975  ;  Bro. 
Abr.  Demand,  pi.  19;  Doe  d.  Scholefield  v. 
Alexander,  2  Maule  &  Selw.  525  ;  Doe  d. 
Chandlest  v.  Robson,  2  Car.  &  Pay.  245; 
Doe  d.  Earl  of  Jersey  v.  Smith,  7  Price,  325. 

(e)  Shep.  Touch.  148 ;  6  Term  Rep.  459 ; 
Co.  Lit  201b;  1  Roll.  Abr.  pi.  I,  2,  6  ; 
5  Co.  Rep.  407 ;  Freeman,  242  ;  Smith  v. 
Spooner,  3  Taunt  246.  Also  as  to  the  ne- 
cessity of  a  demand  of  the  rent  there  is  a 


difference  between  a  condition  and  a  limi* 
tation;  for  instance,  if  a  tenant  fcr  Kfe 
(having  a  power  to  lease  for  a  oertaio  mna- 
ber  of  years  for  so  long  as  the  lessee^  hit 
executors  or  assigns  shall  duly  pay  tbe  icst 
reserved)  make  a  lease  pursuant  to  tbe 
power,  the  tenant  is  at  his  peril  obliged  w 
pay  the  rent  without  an^  demand  of  t^ 
lessor,  because  the  estate  is  liaaited  to  osa- 
tinue  only  so  long  as  the  rent  ia  paid,  and 
therefore,  for  the  noD-perfonnanoa  accord- 
ing to  the  limiution,  the  estate  must  dctar> 
mine ;  a  demand,  however,  had  better  be 
made  for  the  reason  before  stated ;  Bae.  Abr. 
tit  Conditiont,  (O  2). 

(/)  Doe  d.  Fifrster  v.  fFeBwOsss,  7  Term 
Rep.  117.     But  where  landa  were  deviled 
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statute  4  Geo.  II.  a  28,  b.  2,  in  cases  where  half  a  year's  rent  is  io  Book  I. 
arrear  and  there  is  no  sufficient  distress  on  jthe  premises,  though  no  '  se^ct.  5, 
demand  is  made  for  the  rent,  as  that  statute  substitutes  the  service  of  ' 

the  declaration  in  ejectment  for  the  demand  of  rent  at  common. law 
in  such  cases  (j^).  There  are  so  many  difficulties  in  making  the  neces- 
sary demand  of  rent  at  common  law,  that  the  courts  have  of  late  years 
beea  much  iiidined  to  get  rid  of  the  necessity  of  such  demand  (A) ; 


in  fee,  cbirged  with  an  annuity,  and  power 
WIS  given  to  the  annuitant  to  distrain,  if 
the  aDDuity  were  in  arrear  £or  twenty  days 
ifter  the  day  of  payment  being  lawfully 
demanded;  power  was  ako  given,  if  it 
should  be  in  arrear  for  forty  days,  to  enter 
tnd  enjoy  the  lands,  and  to  take  the  profits, 
nntil  the  annuitant  should  be  thereby  paid 
and  satisfied  all  the  arrears,  with  all  costs, 
or  until  the  person  entitled  to  immediate 
posienioo  should  pay  all  the  arrears  and 
costs;  it  was  held,  that  upon  the  annuity 
bfing  ferty  days  in  arrear,  the  annuitant 
night  bring  ejectment  witliout  making  any 
demand ;  Doe  d.  Bias  v.  Hortley,  1  Adol.  & 
KL766:  S  NeT.  &  Man.  M7. 

(g)  Doe  d.  Lawrence  v.  Shawcrou,  S  Bam. 
*  Cres.  752;  5  Dowl.  &  Ryl.  711 ;  Doe  A. 
Gcoek  T.  KmwUs,  1  Dow.  &  Low.  198.  See 
post,  Book  III.,  Chap.  VII.,  Sect.  2. 

{k)  A  clear  idea  of  the  formalities  neces- 
svy  in  making  a  demand  of  rent  at  common 
Uw  may  be  gathered  from   the  following 
extracts  from  a  note  of  Mr.  Serjeant  Wil- 
HaiDs  to  his  edition  of  Saunders'  Reports 
(1  Saund.  287,  note  16),  where  the  law  upon 
the  subject  is  well  digested.    He  says; « that 
where  a  condition  of  re-entry  i«  reserved 
fcr  non-payment  of  rent,  several  things  are 
Rqaired  by  the  common  law  td  be  pre- 
viously done  by  the  Veversioner  to  entitle 
W«n  to  re- enter.      1.  A  demand  must  be 
made  of  the  rent ;"  [where  there  are  seve- 
Jil  demises  at  distinct  rents  separate  de- 
■aods  must  be  made  for  each,  though  they 
1>€  both  reserved  in  the  same  lease;  Vaugh. 
71*    Where  a  demand  is  necessary,  it  may 
fce  made  by  an  agent  having  sufiicient  au- 
thority, which  authority  he  is  not  bound  to 
>k»w  anlesa  required  to  do  so;  Roe  d.  West 
▼.  Assies,  7  East,  303;   and  a  demand  of 
i«nt  due  from  the  ieaaee  to  the  lessor,  though 
made  of  a  stranger,  if  made  upon  the  land, 
u  a  sufficient  demand,  and  need  not  be 
l|^"«>al,  to  smtain  ejectment  for  a  forfeiture 
«r  oen.paymen€  of  rent  being  lawfully  de- 
»««ded;  Doe  d.  Brooks  v.  BrydgeSy  2  DowL 
*  Ryi.  29.]     "  2.  The  demand  must  be  of 
w  precise  rent  due,  for  if  a  penny  more  or 
!«■  be  demanded  it  will  be  ill."     [What 
remains  payable  after  the  land-tax,  or  a 
poud-rent  demanded  of  and  paid  by  the 
tenant,  or  any  other  part  of  the  rent  agreed 
opMi  has  bee»  lawfolly  deducted  by  the 
•««Bt,  wiH  of  course  constitute  the  rent 
^\  Saprford  ▼.  Fleicher,^TtTm  Rep.  dll. 
I»  ^ectmcnt  to  recover  demised  premises 
mr  oon-paymeot  of  rent,  under  the  nsual 
proviso  for  re  entry  on  non-payment  for 


twenty-one  days,  it  appeared  that  the  rent 
was  payable  quarterly,  and  that  a  demand 
of  more  than  one  ouarter's  rent  was  made 
on  the  twenty- first  day  at  one  o'clock :  held, 
that  only  one  quarter's  rent  should  have 
been  demanded,  and  that  at  sunset ;  Doe  d. 
Wkeeldm  v.   Paul,  3   Car.   &   Pay.   618.] 
*'3.  It  roust  be  made  precisely  upon  the 
day  on  which  the  rent  is  due  and  payable 
by  the  lease  to  save  the  forfeiture;  as  where 
the  proviso  is,  *  that  if  the  rent  shall  be  be- 
hind and  unpaid  by  the  space  of  thirty  or 
any  other  number  of  days  after  the  day  of 
payment,  it  shall  be  lawful  for  the  lessor  to 
re-enter,'  a  demand  must  be  made  on  the 
thirtieth  or  other  last  day.    4.  It  must  be 
made  a  convenient  time  before  sunset.    5. 
It  must  be  made  upon  the  land,  and  at  the 
most  notorious  place  of  it ;  therefore  if  there 
be  a  dwelling-nouse  upon   the  land,  the 
demand  must  be  at  the  front  or  fore  door, 
though   it  is  not  necessary  to  enter  the 
house,  notwithstanding  the  door  be  open ; 
but  if  the  tenant  meet  the  lessor  either  on 
or  off  the  land  at  any  time  of  the  last  day 
of  .payment,  and  tender  the  rent,  it  is  suffi- 
cient to  save  a  forfeiture ;  for  the  law  leans 
against  forfeitures.     6.  When   a  place  is 
appointed  where  the  rent  is  payable,  the 
demand  must  be  made  at  such  place,  and 
no  other.     7.  A  demand  of  rent  must  be 
made  in  fact,  and  be  averred  in  pleading, 
although  there  should  be  no  person  on  the 
land  ready  to  pay  it.     8..  If,  after  these 
requisites  liave  been  performed  by  the  re- 
versioner, the  tenant  neglect  or  refuse  to 
pay  the  rent,  then  the  reversioner  is  entitled 
to  re-enter;  [for  if  the  lessor  or  his  sufB- 
cient  attorney  remain  upon  the  land  the 
last  day  on  which  the  rent  ought  to  be  paid 
until  it  be  so  dark  that  he  cannot  see  to  tell 
the  money,  and  the  money  thus  demanded 
be  not  paid,  this  is  a  denial  in  law,  though 
there  are  no  words  of  denial,  upon  which  a 
re-entry  may  be  made ;  1  Inst  201 ;  4  Co. 
Rep.  78.]     "  However  it  is  to  be  observed, 
that  no  actual  entry  is  necessary  to  be  made 
by  him  into  the  land  ;  but  it  is  sufficient  to 
bring  an  ejectment  only ;    though  it  was 
held  otherwise  until    Lord    Hale's   time, 
when  it  was  decided  that  the  entry  con- 
fessed by  the  defendant  in  the  ejectment 
was  sufficient  without  any  actual    entry, 
which  decision  has  been  adhered  to  ever 
since.     It  follows  as  a  necessary  inference 
from  what  has  been  premised,  that  a  de- 
mand made  after  or  before  the  last  day  on 
which  the  lessee  has  to  pay  the  rent,  in 
order  to  prevent  a  forfeiture,  or  off  the  land, 
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I.,     it  has  been  accordingly  laid  down,  where  the  power  of  re-eotry  is 
5     '  given  to  the  lessor  for  non-payment  without  any  further  demand,  that 
the  lessee  by  the  contract  has  undertaken  to  pay  it,  whether  it  be 
demanded  or  not,  and  by  dispensing  with  the  demand,  has  put  himself 
under  the  necessity  of  making  an  actual  proof  that  he  was  ready  to 
tender  and  pay  the  rent  (i).     So  it  has  been  held,  where  a  lease  con- 
tained a  proviso,  that  if  the  rent  was  in  arrear  for  twenty-one  days, 
the  lessor  might  re-enter,  although  no  legal  or  formal  demand  should 
be  made,  that  the  rent  having  been  in  arrear  for  twenty-one  days,  the 
lessor  might  maintain  ejectment  without  an  actual  re-entry  or  demand- 
ing the  rent  (j) ;  and  that  in  an  action  of  debt  by  the  lessor  on  a  bond 
conditioned  for  payment  of  rent,  which  was  made  payable  on  a  day 
certain  at  the  mansion-house  of  the  lessor,  the  plaintiff  may  assign  {or 
breach  non-payment  of  the  rent  at  the  day  and  place,  without  showing 
a  demand  of  the  rent  (A).     Even  where  a  lease  contained  a  profiso 
that  if  the  rent  were  in  arrear  twenty-one  days  next  after  the  day  of 
payment,  being  lawfully  demanded,  the  lessor  might  re-enter;  it  was 
held  that  (there  being  no  sufficient  distress  on  the  premises)  the  lessor 
might,  under  the  statute  4  Geo.  II.  c.  28,  s.  2,  re-enter  without  a 
demand  (/).     But  where  the  condition  was,  that  on  non-payment  of 
half  a  year's  rent  the  landlord  might  enter  on  the  premises  for  the 
same  till  it  be  fully  satisfied,  it  was  held  he  could  not  enter  under  the 
statute  4  Geo.  II.  c.  28,  s.  2,  without  a  demand  (m). 


What  amounts 
to  a  Waiver 
geoerally. 


.  (0   What  is  a  Waiver. 
Courts  of  law  always  lean  against  forfeitures,  as  courts  of  equity 
relieve  against  them;  therefore  whenever  a  landlord  means  to  take 
advantage  of  any  breach  of  covenant,  so  as  that  it  should  operate  as 

at  any  time  after."  See  more  upon  the 
subject  of  nomine  poens,  post.  Book  lit 
Chap.  I.,  Sect.  3. 

In  cases  of  conditions  of  re-entry  there  • 
a  difference  between  leases  for  Um*  mmA 
leases  for  years  i  and  with  respect  to  *• 
latter  there  is  also  a  diiTerence  between 
them^  which  arises  entirely  from  the  msnna 
in  which  the  condition  of  re-entry  is  ex- 
pressed in  the  lease. 

(t)  Bac.  Abr.  tit  Conditum*,  (O  3).  It 
would,  however,  be  advisable  for  the  lessor 
even  in  this  case  to  demand  the  rent^  as  the 
payment  should  be  on  the  land,  provided 
no  place  be  fixed  for  the  purpose;  and  a 
tenant  may  be  prepared  to  prove  that  he 
was  on  the  land  at  the  day  the  rent  became 
due  ready  to  pay. 

(»  Doe  d.  HarriM  v.  Masten,  2  Barn,  ft 
Cres.  490;  4  Dowl.  &  RyL  45. 

(k)  Rede  T.  Farr,  6  Maule  &  Selw.  121. 

(/)  Doe  d.  SchokJUld  t.  jiiexaUer,  S 
Maule  &  Selw.  525. 

(ra)  Doe  d.  Darke  ▼.  Bmodiidk^  8  Qoeeo'e 
B.  Rep.  97S ;  15  Uw  J..  N.  S.,  Q.  Bn  M. 


will  not  be  sufficient  to  defeat  the  estate.'* 

"  The  same  requisites  which  are  deemed 
necessary  in  order  to  entitle  the  lessor  to 
re-enter,  are  al^o  necessary  in  order  to  en- 
title him  to  recover  a  nomine  pcenae,  as  it 
is  called,  which  is  not  considered  so  much 
a  remedy  for  the  recovery  of  the  rent  as  a 
penalty  to  oblige  the  tenant  to  a  punctual 
payment  of  it;  therefore  where  there  is  a 
proviso  that  if  the  rent  be  in  arrear  for  the 
space  of  thirty  days  next  after  the  days  of 

J  payment,  the  lessee  shall  forfeit  ten  shil- 
ings  a  day  by  way  of  penalty ;  in  that  case, 
in  order  to  entitle  the  lessor  to  recover  the 
penalty,  there  must  be  a  demand  of  the  rent 
in  like  manner  in  every  respect  as  we  have 
before  seen  is  required  in  case  of  re-entry 
for  non-payment  of  rent  A  distinction  is 
taken  between  a  power  to  re-enter,  or  a  no- 
mine poense,  and  a  power  to  distrain ;  as 
where  a  rent  is  granted  payable,  &&,  and 
in  default  of  payment,  if  it  be  demanded, 
the  grantee  may  distrain ;  in  this  case  it  is 
held  not  to  be  nect'uary  to  make  a  demand 
on  the  day,  as  in  the  case  of  a  re-entry  or  a 
nomine  pcenae,  but  he  may  demand  the  rent 
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a  forfeiture  of  the  lease,  he  must  take  care  not  to  do  any  thing  which      Book  I.      ^ 
may  be  deemed  an  acknowledgment  of  the  tenancy,  and  so  operate  as       sect.  5.    '      \ 
8  waiver  of  the  forfeiture ;  as  distraining  for  the  rent  due  subsequent 
to  the  forfeiture,  or  bringing  an  action  for  the  payment  of  it  after  the 
foifeitare  has  accrued,  or  accepting  such  rent  (n).     An  entry  by  the 
lessor,  admitted  by  the  consent  rule  or  by  the  service  of  the  declara- 
tioo  in  ejectment  for  a  forfeiture,  was  held  to  be  an  exercise  by  the 
lessor  of  his  option  to  determine  a  lease,  even  though  no  judgment 
was  entered  in  the  ejectment ;  and  the  lessor  could  not  afterwards 
commence  an  action  on  covenants  subsequently  broken  (o).    There  is 
a  distinction  in  the  case  of  a  lease  for  years  between  a  clause  by  which 
on  a  breach  of  covenant  the  lease  is  made  absolutely  void,  and  a  clause 
which  in  such  case  merely  gives  the  lessor  power  to  re-enter ;  in  the 
former  case  if  the  lessor  make  a  legal  demand  of  the  rent,  and  the 
lessee  neglect  or  refuse  to  pay,  or  if  the  lessee  be  guilty  of  any  breach 
of  the  condition  of  re-entry,  the  lease  is  void  and  absolutely  deter- 
mined, and  cannot  be  set  up  again  by  acceptance  of  rent  due  after  the 
breach  of  the  condition,  or  by  any  other  act;  but  if,  on  the  other 
hand,  the  clause  be,  that  for  non-payment  of  the  rent,  it  should  be 
lawful  for  the  lessor  to  re-enter,  the  lease  is  only  voidable,  and  may  be 
affirmed  by  acceptance  of  rent  accrued  afterwards  or  other  act,  if  the 
lessor  had  notice  of  the  breach  of  the  condition  at  the  time  (p).    Indeed 
it  is  undoubted  law,  that  though  an  acceptance  of  rent  or  other  act  of 
waiver  may  make  a  voidable  lease  good,  it  cannot  make  valid  a  deed 
or  a  lease  which  was  actually  void  at  first;  but  where  a  lease  for 
years  contains  the  common  proviso,  "  that  it  shall  and  may  be  lawful 
for  the  lessor  to  re-enter,"  or  a  proviso  "  that  the  term  shall  cease  and  a^ 

d^ermine  if  the  lessor  please,"  the  lease  will  be  only  voidable  by  a  ' 

breach  of  covenant ;  and  the  forfeiture  may  be  waived  by  a  subse- 
sequeiit  acknowledgment  of  a  tenancy  (7).  Where  there  was  a  con- 
tinning  covenant  to  insure  and  continue  insured  in  a  particular  form, 
an  approval  by  the  lessor  of  a  policy  in  a  different  form  and  accepts 
ttce  of  rent  for  several  years  afterwards  is  no  waiver  of  a  forfeiture 
ky  this  breach  of  the  covenant  subsequent  to  the  last  payment  of 
rcDt(r). 

In  order  to  render  acceptance  of  rent  or  any  other  act  a  waiver  of  a  Lessor  must 
ferfeifure,  the  lessor^must  have  notice  of  the  forfeiture  at  the  time ;  for  pjirfciw*  ^^ 
it  has  been  established  in  many  cases  that  such  act  will  not  operate  as 


(a)  BulL  N.  P.  96;   Doe  d.  Tarrant  t.  (q)  Doed,  BrUtoto  y.  Old,  Ad.  Eject  155. 

^f^,  3  TenD  Rep.  162 ;  Bac.  on  Leases,  (r)  Doe  d.  Muston  v.  Gladwin,  6  Queen's 

226.  B.  Rep.  953 ;  Doe  d.  Baker  v.  Jones,  5  Exch. 

(o)  Jmtee  v.  Carter,  15   Mees.  &  Wels.  Rep.  498 ;    post,  279.     So  where  a  lease 

'l^i  I^fippa  r.  Mago,  1  Wms.  Saund.  287  a,  has  been  rendered  voidable  by  fraud,  the 

(")•  right  to  avoid  it  may  be  waived  by  a  de- 

(p)  Dee  d.  Bryan  v.  Bancks,  4  Barn.  &  mand  of  rent;  Doe  d.  Wigan  v.  Poulton,  14 

AJd.  401 ;  Oow,  220 ;  Kinf>ertley  v.  Orpe,  1  Law  Tiroes,  347. 
I^oog.  57 ;  Co.  Lit.  215,  n. 
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a  wairer  of  the  forfeiture,  or  as  a  confirmation  of  the  tenancy,  oniess 
the  landlord  had  notice  that  a  forfeiture  was  incurred  at  the  time, 
except  the  condition  be^of  Buch  a  nature  as  to  be  equally  within  the 
knowledge  of  both  the  lessor  and  lessee  (s).  The  act  which  is  insisted 
on  as  amounting  to  a  waiver  is  matter  of  evidence  only,  as  to  qoo 
animo  it  was  done,  to  be  left  to  the  jury  under  the  circumstances  of 
the  case  (0-  Where  a  lessor  was  too  ill  to  attend  to  business,  and  it 
did  not  appear  that  he  knew  of  a  forfeiture,  his  son,  who  collected  the 
rents,  was  held  not  to  have  authority  to  waive  a  forfeiture  (ii). 

If  a  lessor  accept  rent  in  arrear  after  a  forfeiture  has  been  iooiirred, 
it  waives  and  bars  his  right  to  enter  for  the  forfeiture,  even  in  cases 
where  originally  the  right  to  enter  was  merely  optional,  and  he  might 
have  refused  to  avail  himself  of  the  forfeiture  altogether  if  he  inA 
pleaded  (x) :  thus  in  an  action  of  ejectment,  where  it  appeared  that 
a  prebend  had  let  land  for  years  rendering  rent,  and  there  was  a  pro- 
viso for  re-entry  on  non-payment,  and  fhe  rent  was  demanded,  b«t 
was  not  paid,  and  two  days  afterwards  the  lessor  received  the  rent  of 
the  lessee,  and  gave  him  an  acquittance ;  it  was  clearly  held  tliat  the 
bare  receipt  of  the  rent  after  the  day  was  no  bar,  for  ii  was  a  daty 
due  to  him  ;  but  that  a  distress  for  the  rent,  or  the  receipt  of  rent  doe 
at  a  subsequent  day,  or  an  acquittance  with  a  recital  that  be  was  his 
tenant,  would  have  been  a  bar ;  for  those  acts  affirm  the  lessee  to  have 
had  lawful  possession.     A  forfeiture  of  a  lease  by  a  lessee's  insolvency 
Js  waived  by  acceptance  of  rent  from  him  after  his  discharge  under 
the  insolvent  act  (y).     Where  a  lease  was  made  to  ooe  for  life,  ren* 
dering  rent  at  Michaelmas,  with  a  clause  of  re-entry  for  non-payment, 
and  the  rent  being  in  arrear,  the  lessor  brought  an  action  for  it ;  it 
was  held,  that,  notwithstanding  the  action,  he  might  still  enter  for  a 
breach  of  the  condition,  for  the  action  for  the  rent  did  not  affirm  the 
lease,  because  it  should  be  intended  to  be  brought  as  for  a  duty  doe 
upon  a  contract  {z) :  so  if  he  had  taken  an  insufficient  distress  for  rent 
which  accrued  before  the  forfeiture,  he  might  afterwards  have  entered 
for  a  breach  of  the  condition,  because  the  distress  wouU  under  those 
circumstances  have  been  no  waiver  (a).     A  right  of  re-entry  is  wuved 
by  acceptance  of  the  reserved  rent,  though  from  a  stranger  (6).     If 
ejectment  be  brought  on  a  forfeiture  of  a  lease,  and  after  the  bringing 
of  such  ejectment  the  landlord  accept  rent,  it  is  no  waiver  of  li&e  for- 
feiture (c)  :  but  queere  whether  the  acceptance  of  rent  which  accraed 


(s)  Rot  d.  Gregion  t.  Horruw,  2  Term 
Rep.  425. 

(/)  Doe  d.  Chenetf  t.  Batten,  Cowp.  24S. 

(»)  Doe  d.  Nash  v.  Birch,  1  Mees.  &  Wels. 
402 ;  2  Gale,  26 ;  Tyr.  &  Gr.  769. 

(x)  Jrnsby  v.  Woodward^  6  Barn.  &  Cres. 
519;  9I>owl.  &  Ryl.  536. 

( tf)  Doe  d.  Gatehouse  v.  Rees,  4  Bing.  N. 
C.  384;  6  Scott,  161;  1  Am.  159. 


(s)  Cro.  Eliz.  3 :  Anotu,  3  Saft.  S. 
(a)  Brewer  d.  Onslow  y.  Batem,  Z  DoQgL 
230 ;  6  Term  Rep.  220. 

(6)  Doe  d.  Evans  or  OriiUh  v.  ^riidtcrd, 

5  Barn.  &  Adol.  765;  2  Nev.  &  Man.  4t9L 
(c)  Doe  d.  Moorecrqfi  v.  Meux,  4  Barn,  ft 

Cres.  606;  7  Dowl.  &  Ryl.  98;   1   Cw.  & 
Pay.  346.    See  also  Jones  v.  Carier^  IS  Mecs. 

6  Welt.  718. 


WAIVER  OF  FORFBITURB.  279 

due  subaequeotly  to  a  forfeiture  by  not  repairing  within  three  months      Book  I. 
aftef  notice^  is  not  an  absolute  waiver ;  it  would  seem  that  it  is  not,    "  swt?  5. 
partieuhrly  if  the  premises  are  not  repaired  at  the  time  of  the  action 
being  brought  (d).   Acceptance  of  rent  accruing  due  before  the  expira- 
Am  of  the  three  months  has  been  held  not  to  be  a  waiver  («).     The 
forreitnres  above  spoken  of,  which  are  waived  by  receipt  of  rent,  are 
time  which  are  single  and  complete^  and  which  are  not  in  the  nature 
of  continuing  forfeitures,  for  the  acceptance  of  rent  is  no  waiver  of  the 
labseqaent  breach  of  a  continuing  covenant  broken  in  the  first  in- 
itance  before  the  acceptance  of  the  rent(/).     Therefore  where  a 
iessee  was  bound  under  penalty  of  forfeiture  to  repair  within  a  reason- 
able time,  and  after  the  breaeh  the  lessor  accepted  rent ;  it  was  held, 
that  the  reasonable  time  for  reparatioa  did  not  commence  afresh  afler 
such  acceptance  of  rent(^).     In  ejectment  for  a  forfeiture  incurred  by 
using  rooms  in  a  house  in  a  manner  prohibited  by  the  lease,  it  was 
held  that  soeh  user  was  a  continuing  breach,  and  that  the  landlord  was 
not,  by  receiving  rent,  precluded  from  taking  advantage  of  the  for- 
feiture, provided  the  user  continued  after  such  receipt  of  rent  {k).    So 
with  respect  to  continuing  forfeitures  where  the  lessee  is  bound  from 
time  to  time  to  keep  the  premises  in  repair,  and  he  omits  for  an  un- 
feasonabie  time  but  afterwards  repairs  them,  there  the  receipt  of  rent 
waives  the  previous  forfeiture  (i).      It  is  doubted  whether  a  mere 
demand  of  rent  is  a  waiver  of  a  forfeiture  (A). 

A  distress  amd  continuance  in  possession  might  be  a  waiver  of  a  Waiver  by 
forfeiture  existing  at  the  time  (Z) ;  but  a  distress  is  only  an  acknow-  ®***"  ^^ 
ledgment  of  a  tenancy  to  the  day  of  the  distress,  and  a  waiver  of  any 
forfeiture  to  that  time  (m).  Where  the  plaintiff,,  after  the  service  of 
the  writ  of  snmmons  in  ejectment  for  non-[)ayment  of  rent,  distrained 
for  rent  which  subsequently  became  due ;  and  by  the  notice  of  dis- 
tress stated  that  such  distress  was  made  without  prejudice  to  the  year's 
rent  due  on  the  25th  of  March,  and  for  which  ejectment  proceedings 
were  then  pending ;  it  was  held,  that  such  distress  did  not  operate  as  a 
waiver  of  the  ejectment  (?i)>  A  forfeiture  incurred  by  breach  of  a  cove- 
nant to  repair  generally,  is  waived  by  a  notice  given  by  the  landlord, 
Doder  a  special  covenant  that  he  should  enter  and  do  the  repairs,  and 
distrain  for  the  expenses  (o).  If  a  lessee  exercise  a  trade  on  the  de- 
mised premises  by  which  his  lease  is  forfeited,  the  landlord  does  not, 

(d)  Pryett  d.  Harritv.  Jeffreys,  1  Esp.  393,  (k)  Doe  d.  Nash  v.  Birch,  1  Mces.  &  Wel$. 

{*)  ZW  d.  jBonJKn  ▼.  Brindky,  4  Bam.  &  402 ;  2  Gale  26 :  Tyr.  &  Gr.  769. 

A4oL  S4  ;  ]  Nev.  &  Man.  1.  (0  Doe  d.  Taylor  v.  Johnson,  1  Surk.  411 ; 

(/)  Doe  d.  MutUm  y.  Gladwin^  6  Queen's  and  see  Zouch  d.  Ward  v.  Willingale,  1  H. 

B.BepL95d.  Black.  311. 

{g)  Dot  d.  Baker  v.  Jones,  5  Exch.  Rep.  (m)  Doe  d.  Flower  v.  Peck,   1   Barn..  & 

40S;  and  see  the  judgment  of  Alderson,  B.,  Adol.  428. 

ibid  (n)  Bailey  v.  MaS6n,  2  Ir.  Rep.  582,  N.  S. 

(A)  Doe  d.  Ambiet  v.  Woodhridge,  9  Barn.  (o)  Doe  d.  Reutzen  t.  Lewis,  5  Ad.  &  El. 

h  Crea.  376;  4  Man.  &  Ryl.  363.  277 ;  2  Har.  &  Wol.  162;  6  Nev.  &  Man. 

{i)  Per  Alderfton,  fi.,  \n  Doedu  Baker  ▼.  764;    and  see  Roe  d.  Goalley  v.  Paine,  2 

Jenu,  5  Exch.  Rep.  504,  supra.  Camp.  520. 
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Sect.  5. 


WAIVER  OF  FORFEITURE. 

• 

by  merely  lying  by  and  witnessing  the  act  for  six  years,  waive  the 
forfeiture  (/?),  as  some  positive  act  of  waiver  is  necessary ;  but  if  he 
permit  the  tenant  to  expend  money  in  improvements,  it  would  seem 
that  it  is  evidence  to  be  left  to  a  jury  of  his  consent  to  the  alteration 
of  the  premises  :  and  if  a  lessor  after  a  forfeiture  advise  a  person  to 
purchase  the  term  of  his  lessee,  he  cannot  maintain  an  ejectment  for  a 
forfeiture  against  such  purchaser;  but  he  may  do  so  if  the  party  have 
an  interest,  viz.  an  annuity  secured  on  the  premises,  and  the  advice 
is  merely  "to  take  to  them"  (7).     If  A.,  tenant  for  life,  subject  to 
forfeiture,  with  a  remainder  over  to  jB.,  lease  to  C  for  a  term,  and 
afterwards  apprehending  that  he  has  forfeited,  acquiesce  in  JBJs  claim 
to  and  receipt  of  the  rent  from  C,  his  executor  may,  on  showing  that 
he  acquiesced  under  a  false  apprehension,  recover  from  C  the  amount 
of  the  rent  erroneously  paid  to  B. ;  for  in  order  to  constitute  a  confir- 
mation of  the  payment,  some  act  must  appear  to  have  been  done  by 
A.  with   the  knowledge  of  his  own  situation  (r).      Where  land  was 
demised  with  a  covenant  by  the  lessee  to  build  and  complete  thereon 
houses  within  a  year,  and  a  proviso  that  if  he  did  not,  the  lease  sbonid 
be  void ;  the  houses  not  being  completed,  it  was  held,  that  the  for- 
feiture was  not  waived  by  the  steward  of  the  lessor  having  permitted 
the  lessee  to  employ  workmen  in  completing  the  bouses  for  a  short 
period  after  the  forfeiture  (s) :  so  a  forfeiture  by  omission  to  repair 
after  notice  is  suspended  but  not  waived  by  an  agreement  to  allow 
further  time  to  repair  (0.     A.  demised  land  with  a  covenant  by  the 
lessee  to  finish  certain  houses  thereon  and  with  a  power  of  re-entry  in 
case  of  default,  and  by  another  indenture  between  A,  and  the  plaintiff 
reciting  that  A.  had  made  under-leases  of  the  land  in  question ;  A. 
assigned  the   land   to  the  plaintiff  subject  to  the  under-leases;  the 
Court  inclined  to  think  that  if  the  condition  had  been  broken,  the  as- 
signment, subject  to  the  under-leases,  would  have  been  a  waiver  of  the 
forfeiture  although  the  forfeiture  was  not  known  to  A.  («). 


Sect.  6. — Notice  to  quit. 

(a)   When  necessary. 

Where  a  No-         Where  there  is  a  tenancy  from  year  to  year  subsisting,  it  can  only 

necessary^ordi-  ^^  P^*  ^"  ^^^  to  by  a  notice  to  quit,  which  may  be  given  by  either 

narily.  party  ;  and  must  be  given  six  months  previously  to  the  expiration  of 

the  current  year  of  tenancy,  so  as  to  expire  at  the  same  period  of  the 

year  in  which  the  tenant  entered  upon  the  premises  :  this  rule  is  to  be 

invariably  followed  in  all  cases,  except  where  there  is  some  special 


{p)  Doe  d.  Sheppard  v.  Alleny  3  Taunt  78. 

{q)  Doe  d.  Sore  v.  Eykins  or  v.  Ekins,  1 
Car.  &  Pay.  154;  Ryan  &  Moo.  29. 

(r)  Willianu  v.  Bartholomew ,  1  Bos.  & 
Pul.  326. 

(«)  Doe  d.  Kensington  {Lord)  v.  Brindley, 


12  Moore,  37. 

(0  Doe  d.  Rankin  y.  Brindley,  4  Ban.  & 
Adol.  8^;  1  Nev.  &  Man.  1. 

(tf)  Hunt  V.  Bishop,  8  Excb.  Rep.  676; 
and  see  Hunt  v.  Remnani,  9  Ezch.  Rep.  6S5. 
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agreement  between  the  parties  to  a  diiFerent  effect ;  or  it  would  seem      Book  I. 
where  a  particular  local  custom  intervenes.     This  section  will  point    "s"ct?6. 
out  in  what  cases  a  notice  to  quit  is  necessary — what  should  be  its 
form,  and  how  it  should  be  served — at  what  period  of  the  year  it 
should  expire — and  what  acts  amount  to  a  waiver  of  its  effect. 
In  the  absence  of  evidence  of  any  contract  or  usage  requirinc:  a  Where  there^ 

.a  Tenancy  f^ 

notice  to  quit,  where  there  has  been  a  weekly  hiring  of  furnished  icgs  than  a 
apartments,  it  seems  uncertain  whether  a  notice  is  necessary ;  but  it  ^**''- 
has  been  held  by  one  judge  that  a  quarterly  hiring  necessarily  requires 
a  quarter's  notice  {x) ;  and  as  the  notice  to  quit  must  have  reference 
to  the  terms  of  the  letting,  it  would  seem  that  a  quarterly  letting  would 
require  a  quarterly  notice,  a  monthly  letting  a  month's  notice,  and  a 
weekly  letting  a  week's  notice  (y). 

It  need  scarcely  be  observed,  that  where  the  relation  of  landlord  Not  nece 
and  tenant  does  not  in  fact  subsist,  a  notice  to  quit  is  out  of  the  Horof'Land^ 
question  (z).  It  is  not  necessary,  therefore,  previously  to  bringing  an  '»»"d  and  Te- 
ejectment  on  the  demise  of  one  partner  against  another,  after  a  disso- 
lution of  the  partnership,  for  a  house  agreed  to  be  occupied  by  the 
partners  during  its  continuance  (a) :  so  where  the  lessor  agreed  to 
manage  a  (arm  for  the  lessee,  the  latter  *'  allowing  him  and  his  family 
to  reside  and  have  the  use  of  the  dwelling-house  and  furniture  free  of 
rent,"  and  either  party  was  to  put  an  end  to  the  agreement  on  giving 
three  months'  notice  or  paying  three  months'  wages,  it  is  not  necessary 
to  give  a  notice  to  quit  (6).  Nor  is  it  necessary  to  be  given  to  one  who 
bad  got  into  possession  of  a  house  without  the  privity  of  the  landlord, 
although  they  afterwards  entered  into  a  negociation  for  a  lease,  but 
differed  as  to  the  terms  (c) :  nor  to  a  vendee  in  possession,  who  has 
agreed  to  pay  the  purchase-money  by  instalments,  where  the  vendor 
was  not  to  be  compelled  to  convey,  if  default  were  made  in  any 
payment  of  any  of  the  instalments  {d).  And  where  the  vendor  of  a 
term,  before  the  whole  of  the  purchase-money  was  paid,  agreed  with 
the  purchaser  that  the  latter  should  have  possession  of  the  premises 
tin  a  given  day,  paying  the  reserved  rent  in  the  meantime,  and  that  if 
he  did  not  pay  the  residue  of  the  purchase-money  on  that  day,  he 
should  forfeit  the  instalments  already  paid,  and  not  be  entitled  to  an 
assignment  of  the  lease ;  and  the  purchaser  being  thus  put  into  pos- 
session, and  the  residue  of  the  purchase-money  not  paid  at  the  day 
appointed ;  it  was  held  that  the  vendor  might  maintain  ejectment  with- 

(x)  Towne  ▼.  CampbtU,  3  Com.  B.  Rep.  181;  Doe  d.  Colnaghi  v.  Bluckf  8  Car.  & 

921 ;  ice  also  Huffell  v.  Armistead,  7  Car.  8t  Pay.  4<64. 

P«y.««;  Loed.  Parry  v.  Hasell,  1  E8p.94;  (b)  Doe  d.  Hughes  v.  Derry,  9  Car.  & 

Dee  ▼.  Seott,  6  Bing.  362 ;  Doe  v.  Bay  ley,  5  Pay.  494. 
Car.  &  Fay.  67;  6  East,  121,  n.  (e)  Doe  d.  Knight  v.  QuigUy,  2  Camp. 

(y)  Addiaon  on  ContracU,  2nd  Edit  456,  505. 
473.  {d)  Doe  d.  Moore  v.  Lawder,  1  Stark.  308 ; 

(x)  As  to  what  constitutes  a  tenancy,  see  and  see  Bight  d.  Lewie  v.  Beard,  13  East, 

■nte.  p.  58,  and  Chap.  V.,  p.  178.  210. 

(a)  Dite  d.  Waithman  v.  miee,  1  Stark. 
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Dt  abandons 


here  there  is 
r  Beneficial 
cupation. 


f'Where  the  Pe- 
.  riod  of  the  De- 
Imise  is  fixed. 


'4 

9 


out  any  notice  to  quit  or  demand  of  possession  (e).  Atthough  tithes 
be  let  by  parol  only,  still  it  seems  the  holder  is  entitled  to  a  notice  to 
put  an  end  to  the  agreement  (/). 

If  a  pauper,  who  has  occupied  a  parish-house  by  sufFerance,  lea?e 
it  for  a  time,  the  parish  officers  may  lawfully  enter  aaid  take  posseisioD 
without  giving  any  notice  to  quit(^).  Where  a  regular  notice  to  quit 
has  expired,  and  the  tenant  has  abandoned  the  premises,  karing  (K^y 
a  few  articles  of  furniture  therein,  the  lamdlord  may  peaceably,  in  his 
absence,  and  when  no  person  is  in  the  bouse,  break  open  tbe  doot  and 
take  possession  (A). 

There  being  no  implied  covenant  in  the  lease  of  a  bouse,  that  it 
will  endure  during  the  term(t),  or  that  it  is  reasonably  fit  for  habit»' 
tion  (k),  a  tenant  may  not  quit  on  the  premises  becoming  unsafe  aod 
useless  for  want  of  repairs,  which  the  landlord  is  not  bound  to  perform, 
without  putting  an  end  to  the  tenancy  by  the  necessary  notice  to  quit 
If  there  is  a  default  or  fraud  on  the  part  of  the  kindlord  the  case  may 
perhaps  be  otherwise  (0-  It  has,  however,  been  held,  that  even  if  a 
landlord  is  bound  to  do  repairs,  the  tenant  cannot  quit  if  the  repairs 
are  not  done  (m).  In  a  case  where  a  furnished  house  alone  was  let, 
which  was  uninhabitable  by  reason  of  bugs,  it  was  held  that  the  tenant 
might  quit  immediately  (n) :  but  where  an  unfurnished  house  was  in^ 
fested  with  bugs,  which  was  let  together  with  a  garden,  it  was  held 
that  he  could  not  (o). 

Where  the  term  of  a  lease  is  to  end  on  a  precise  day,  there  is  no 
occasion  for  a  notice  to  quit  previously  to  bringing  an  action  of  eject- 
ment, because  both  parties  are  equally  apprised  of  the  determination 
of  the  term  (p) :  so  where  a  party  occupies  under  an  agreement  far  a 
lease  during  the  whole  term  for  which  the  lease  was  to  be  granted,  the 
lease  never  having  been  executed,  a  notice  to  quit  is  not  necessary  at 
the  end  of  such  term,  as  the  agreement  is  evidence  of  the  expiration  of 
the  tenancy  as  well  as  of  the  other  terms  of  the  holding  (y).  Where 
a  tenant  from  year  to  year  died  leaving  a  widow  and  an  oaly  son, 


(e)  Doe  d.  Leeton  v.  Saffer,  3  Camp.  8 ; 
see  also  ante,  Chap.  V.,  Sect.  7,  p.  205. 

(/)  Doe  d.  Morgan  v.  Chtrckf  3  Camp.  71. 

ig)  WUdhore  v.  Raintforih,  8  Barn.  & 
Cres.  4;  2  Man.  &  Ryl.  185;  S,  P.  Fox  v. 
Oakley,  Peake»  Ad.  Ca.  214. 

(A)  Turner  v.  Meymott,  1  Binsr.  158;  7 
Moore,  574 ;  Taunton  v.  Coatart  7  Term  Rep. 
431 ;  HiUary  v.  Oay,  6  Car.  &  Pay.  284  j 
Wright  V.  Burroughes,  3  Com.  B.  U.  689; 
4  Dow.  &  Low.  438. 

(0  Arden  y.  Pullen,  10  Mees.  &  Wels. 
321. 

(Ar)  Hart^.  Winieor,  12  Mees.  &  Wels. 
68  ;  SuHon  v.  Temple,  12  Mees.  &  Wels.  62, 
overruling  Edwards  v.  Etherington,  Ry.  & 
Mood.  268:  7  Dowl.  &  Ryl.  117;  CoHine  ▼. 
Barrow,  1  Mood.  &  Rob.  112,  and  SaiUhury 
V.  MarthaU,  4  Car.  &  Pay.  ^, 


(0  See  Arden  ▼.  Pte/lm,  10  Me«8.  &  Wdsi 
321,  and  SutUm  v.  Ten^le,  12  Mees.  &  Web. 
52. 

(m)  SurpHce  v.  Famtwortk,  7  Man.  & 
Gran.  576;  8  Scott,  N.  R.  307. 

(n)  Smith  V.  Marrable,  11  Mees.  ft  Wels: 
5  ;  1  Car.  &  Mar.  479  ;  2  DowL  N.  S.  810. 

(o)  Hart  V.  Windsor,  12  Mees.  ft  Wels.  6& 
See  also  ante,  Chap.  IV.,  Sect.  6,  p.  97,  ft&r 
and  post.  Book  IL,  Cbap.  lY.,  9ect.  2,  (a), 
and  Book  III.,  Chap.  IV.,  Sect  },  (b). 

(p)  Cobb  T.  Stoket,  8  £«st»  S5S;  A  A 
Messenger  v.  Armstrong,  1  TemK  Hep.  Si^i 
and  Right  d.  Flowers,  Dmrby^  1  Term.  Rep. 
162. 

(q)  Doe  d.  Tilt  v.  Straitfm,  4  Bing.  446; 
I  Moore  ft  Pay.  183;  3  Car.  ft  Fay.  164; 
and  see  Doe  d.  Bron^ld  v.  Smith,  6  East, 
530;  2  Smith,  570. 
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an  iDiiiDt.  and  the  widow  remained  in  possession,  and  subsequently      Book  I. 

•  i.  J   Chapter  VII 

married,  and  her  second  husband  obtained  a  lease  of  the  premises  so       sect.  6. 

hdd  by  the  deceased  for  a  term  of  seven  years,  during  the  minority  of 
the  iofiiQt,  the  landlord  was  held  to  be  entitled,  on  the  expiration  of 

that  term,  to  maintain  an  ejectment  without  notice  to  quit  (r).    Where 
a  penon  held  under  an  agreement  for  a  lease  for  twenty-one  years, 
'  detenninaUe  at  the  end  of  the  first  seven  and  fourteen  years,  a  notice 
to  quit  at  the  end  of  the  first  seven  years  is  necessary  («). 

If  the  tenant  continue  in  possession  for  a  year  after  his  lease  has  Where  the  Te- 
expired,  or  rent  has  been  recei?ed,  a  notice  must  be  given  before  he  ||f^r  the  End 
can  be  turned  out(^) ;  for  where  by  consent  of  both  parties  the  tenant  ^^^^  Leaie. 
continues  in  possession  after  the  expiration  of  his  term,  the  law  implies 
a  tacit  renovation  of  the  contract ;  and  in  such  cases  the  tenant  holds 
upon  the  former  terms  (k).    No  fi-esh  notice  is  however  necessary  where 
a  tenant,  after  having  given  a  notice,  holds  over  for  a  year  and  pays 
double  rent  according  to  the  statute  11  Geo.  II.  c.  19,  s.  \8(x). 

Where  the  lessee  holds  under  a  void  demise  no  notice  is  necessary ;  Where  the  Te« 
but  where  a  lease  granted  by  a  tenant  for  life,  under  a  limited  power  JlndcrVvoid 
of  leasing,  which  exceeded  his  power,  was  void,  and  not  capable  of  Demiie. 
being  confirmed  by  the  remainderman,  yet  the  remainderman  received 
money  as  rent  after  the  death  of  the  tenant  for  life,  it  was  held  to  be 
an  admission  of  a  tenancy  from  year  to  year,  and  that  a  notice  to  quit 
must  be  grren  before  any  ejectment  could  be  brought  (y).  Where  a 
tenant  in  tail  having  received  an  ancient  rent  of  1/.  18«.  6d.  from  the 
lessee  in  possession  under  a  void  lease  granted  by  the  tenant  for  life 
under  a  power,  the  rack-rent  value  of  which  was  30/.  a  year;  it  was 
held,  that  he  could  not  maintain  an  ejectment,  at  least  after  laying  his 
demise  on  a  prior  day,  without  giving  the  lessee  some  notice  to  quit, 
so  as  to  make  him  a  trespasser  after  such  recognition  of  a  lawful 
possession,  either  in  the  relation  of  tenant,  or  at  least  as  continuing  by 
sufferance  till  notice  (z) ;  so  though  a  lease  be  void  by  the  Statute  of 
Frauds  as  to  the  duration  of  the  term,  it  is  considered  that  the  tenant 
holds  under  the  terms  of  the  lease  in  other  respects;  and  therefore 
that  the  landlord  can  only  put  an  end  to  the  tenancy  at  the  expiration 
oftheyear(a). 

It  once  was  doubted  if  the  landlord  or  tenant  died,  whether  the  Where  a  Death 
«anie  notice  to  his  executors  or  administrators  was  necessary  as  would  p"^.^*^*" 
have  been  requisite  had  he  lived ;  and  it  was  even  suggested  that  a 

(r)  Armstrong  v.  L&ughnane,  2  Ir.  Law  ( y)  Doe  d.  Martin  v.  Watts,  7  Term  Rep. 

Rq>.  72,  N.  8.  88;    2  Esp.  501 ;  &  P.  Doe  ±  Tucker  v. 

0)  Ckqpmam  t.  Towner,  6  Mees.  &  Wels.  Morse,  1  Bam.  Sc  Adol.  365. 

100.  (z)  Denn  d.  Brune  v.  Rawlings,  10  East, 

{t)  Doe   d.    HoiUngiworth  v.   Bennett,  2  261  ;  and  see  Hoe  d.  Brune  v.  Prtdeaux,  10 

Em.  717.  East,  158;  and   Whiteacre  d.  Boult  v,  Sy- 

(k)  Bight  d.   FUwer  T.  Darby,   1  Term  mtmdt,  10  East,  13. 

Kqpi  162.     See  ante,  182.  (a)  Doe  d.  Bigge  v.  Bell,  6  Term  Rep. 

{x)  3o9th  ▼.  MarfarUne,  1  Bam.  ft  Adol.  471.     See  ante,  59,  61. 
M>i. 
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Book  I.      month's  notice  in  such  case  would  suffice  (ft) ;  but  it  is  now  settled 
"sect^6.       ^^t  ^^  ^^^  c^s^  ^^^  tenancy  from  year  to  year  as  long  as  both  parties 
please,  if  the  tenant  die,  his  personal  representatives  have  the  same 
interest^in  the  land  which  their  testator  or  intestate  had,  and  are  there- 
fore entitled  to  the  same  notice  to  quit ;  for  such  tenancy  is  a  chattel 
interest,  and  whatever  chattel  the  deceased  had  must  vest  in  them  as 
his  legal  representatives  (c).    This  principle  is  so  settled  that  it  has 
been  adjudged  that  the  executor  of  a  tenant  from  year  to  year  of  an 
estate  under  10/.  a  year  may  gain  a  settlement  by  residing  on  it  forty 
days ;  on  the  ground  (inter  alia)  that  he  resided  on  an  estate  of  his 
own,  and  continued  there  forty  days  irremovable ;  and  that  he  had  a 
permanent  interest  (whether  beneficial  or  not  was  immaterial  for  this 
purpose)  in  it  while  his  office  of  executor  continued.     Lawrence,  J., 
observed,  that  it  was  settled  in  the  case  of  Doe  d.  Shore  v.  Porter, 
that  if  a  tenant  who  held  from  year  to  year  died  intestate,  his  admi- 
nistrator has  the  same  interest  in  the  land  that  the  intestate  had ;  thea 
what  was  the  interest  of  the  pauper's  testator?  he  had  a  right  to 
continue  on  the  estate  another  year,  unless  six  months'  notice  to  quit 
were  given ;  and  of  course  the  pauper,  his  executor,  had  the  same 
right  (d).     In  a  case  where  a  tenant  died  intestate,  in  the  possession 
of  certain  premises,  and  his  widow,  after  continuing  to  occupy  them 
for  several  years,  and  paying  rent  to  the  landlord,  married  a  second 
time,  and  her  husband  entered  into  possession  and  paid  rent  for  several 
years  to  the  landlord ;  and  upon  the  death  of  the  wife,  the  personal 
representative  of  the  first  husband  obtained  administration  of  his  estate 
and  effects,  and  brought  an  action  of  ejectment  to  eject  the  second 
husband :    it  was  held,  that   the  action  was  maintainable,  without 
giving  a  formal  notice  to  quit  (c).     Where  a  tenant  from  year  to  year 
died,  and  a  regular  notice  was  served  on  the  widow,  who  remained  in 
possession,  it  was  held  that  the  landlord  might  recover  in  ejectment, 
unless  it  were  shown  that  some  other  person,  an\]  not  the  widow,  was 
the  executor  or  administrator  of  the  tenant,  and  that  it  was  not  in- 
cumbent on  the  landlord  to  show  that  the  widow  was  either  (/). 
With  respect  to  the  propriety  of  a  notice  to  quit  in  these  cases,  the 
right  and  the  remedy  must  be  reciprocal ;  as  the  representative  capa- 
city of  executor  or  administrator  is  not  affected  by  the  testator  or 
intestate  having  been  in  the  situation  of  either  landlord  or  tenant 
The  devisees  of  a  landlord  may  maintain  ejectment  against  the  heir 
of  a  tenant  at  will  without  giving  him  notice  to  quit  or  demanding 
possession  (^). 

(ft)  Gulliver  d.  Tasker  v.  Burr,  1  W.  Black.  (e)  Doe  v.  Bradbury,  2  Dowl.  &  Ryl.  706. 

596.  (/)  Rees  d.  Mears  v.  Perrott,  4  Car.  & 

(c)  Doe  d.  Sfiore  v.  Porter,  3  Term  Rep.       Pay.  230 ;  Littledale,  J. 

16;  S,P,  Parker  d.  Walker  v.  Constable,  8  (g)  Doe  d.  Burgess  v.  Tkompstm,  5  Ad.  & 

Wils.  25  ;  James  v.  Dean,  1 1  Yes.  jun.  391.       El.  582 ;  1  Nev.  &  Per.  215 ;  2  Har.  &  WoL 

(d)  Rex  V.  Stone  (Inhab,),  6  Term  R.  295.      451. 


NECESSITY  OP  NOTICE  TO  QUIT.  26^ 

Where  the  reversion  has  been  conveyed  by  the  lessor  during  the      Book  I. 
existence  of  a  tenancy  from  year  to  year,  the  tenant  is  entitled  to  a     "s"t*6. 
notice  to  quit  before  he  can  be  ejected  by  the  grantee  of  the  rever-  "~        T      ' 
8ioD(A).     Where  an  infant  becomes  entitled  to  the  reversion  of  an  change  of  the  ^ 
estate  leased  from  year  to  year,  he  cannot  eject  the  tenant  without  ^i^gn^lacc 
giving  the  same  notice  as  the  original  lessor  must  have  given  (i). 
Where  an  ejectment  was  brought  on  the  demise  of  an  infant,  which 
action  was  compromised,  and  the  tenant  in  possession  attorned  to 
the  infant;  though  the  infant,  on  coming  of  age,  did  not  accept  rent, 
or  do  any  act  to  confirm  the  tenancy,  yet  as  the  former  ejectment  was 
brought  at  his  suit,  and  for  his  benefit,  he  was  not  allowed  to  con- 
sider the  tenant  as  a  trespasser,  and  bring  a  new  ejectment  without 
giving  notice  to  quit(i).    Where  a  tenant  came  into  possession  of 
premises  in  1816,  it  was  held,  that  the  lessor  of  the  plaintiff  in  eject- 
ment, who  claimed  under  an  elegit,  and  inquisition  issued  in  1818,  but 
founded  on  a  judgment  recovered  prior  to  1816,  need  not  give  a  notice 
previously  to  bringing  the  ejectment  (Z).     A  person  who  held  glebe 
lands  as  tenant  to  one  incumbent,  and  continues  in  possession  under 
his  successor  without  disturbance  for  eight  months,  must  be  presumed 
to  hold  as  tenant  to  the  latter,  and  cannot  be  dispossessed  without  a 
notice  to  quit  (iw).  .  ^ 

No  notice  to  quit  is  necessary  where  the  tenant  does  an  act  which  Where  the  Je^ 
amounts  to  a  disavowal  of  the  title  of  the  lessor  (n) ;  as  where  the  cSmed'his*'*  ^ 
tenant  has  attorned  to  some  other  person,  or  answered  an  application  Lessor's  Title.  ^ 
for  rent  by  saying  that  his  connection  as  tenant  with  the  party  apply-  v! 

ing  has  ceased  (p) :  but  a  refusal  to  pay  rent  to  a  devisee  in  a  will  *^ 

which  was  contested,  is  not  such  a  disavowal  of  the  title  as  to  en-  ^'^ 

title  such  devisee  to  maintain  an  ejectment  without  giving  a  previous  ;^ 

notice  (p).     In  the  case  of  an  adverse  possession  it  is  not  necessary  to  i 

give  a  notice  to  quit  to  the  tenants  in  possession :  where,  therefore,  a  "^ 

party  defended  an  action  of  ejectment  as  landlord,  and  the  occupiers 
suffered  judgment  by  default;  it  was  held  that  the  defendant  could 
Qot  object  that  the  occupiers  had  not  received  notice  to  quit  from 
the  lessors  of  the  plaintiff,  who  claimed  adversely  to  the  party  under 
whom  the  tenants  occupied.  In  such  cases,  as  the  tenant  sets  his 
landlord  at  defiance,  the  latter  may  consider  him  either  as  his  tenant 
or  as  a  trespasser;  and  in  the  latter  case  need  not  give  him  a  notice  to 
quit  before  he  brings  an  action  of  ejectment  (;). 

(k)  Birch  T.  Wright,  1  Term  Rep.  378.  196 ;  Bull.  N.  P.  96 ;  Esp.  N.  V.  4-63;  Doe 

U)  Maddon  d-  Baker  v.  WhiU,  2  Term  d.  Calvert  v.  Frowd,  4  Bing.  557 ;  1  Moore 

Rep.  ]59.  &  Pay.  480 ;  Doe  d.  PhilUpt  v.  RoUingi,  4 

{k)  Doe  d.  Milier  ▼.  Noden,  2  Esp.  530.  Com.  B.  Rep.  188. 

(0  Doe  d.  Putland  v.  Hilder,  2  Barn,  ft  (o)  Doe  d.  Grubb  v.  Grubb,  10  Bam.  & 

Aid.  782.  Cres.  816 ;  5  Man.  &  Ryl.  666. 

(a)  Doe  d.  Caiet  T.  SommerviUe,  9  Dowl.  (p)  See  post,  Sect  7,  and  ante,  280. 

&  Ryl.  100.  (q)  Doe  d.  Cheese  v.  Creed,  2  Moore  & 

(a)  Doe  d.  Wimamt  v.  PasquaH,  Peake,  Pay.  648 ;  S,  P.  Doe  d.  Foster  v.  Williams, 

196;  S.P,  Doe±  Jefferies  v.  fVhittick,  Gow,  Cowp.  622. 
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Book  I.  It  is  not  necessary  for  a  morl^gee  to  give  a  notice  previously  to 

Sbot.  6.       bringing  an  ejectment^  either  to  the  mortgagor,  or  to  a  tenant  who 
In  case  of         claims  under  a  lease  from  the  mortgagor,  granted  after  the  mortgage 
'Mortgages.        without  the  privity  of  the  mortgagee (r) :  nor  where  the  tenant  wis 
let  into  possession  after  the  original  mortgage  was  made,  but  before 
an  assignment  of  it  for  the  purpose  of  bringing  an  ejectment  («):  so  a 
mortgagee  need  not  give  notice  to  a  tenant  to  quit  before  biingiDg 
his  ejectment,  if  he  mean  only  to  get  into  the  receipt  of  the  rent  and 
profits  of  the  estate,  though  the  mortgage  be  made  subsequently  to 
the  tenant's  lease ;  but  in  such  case  he  shall  not  be  suffered  to  tarn 
the  tenant  out  of  possession  by  the  execution  {t).    A  tenant  from  year 
to  year,  before  a  mortgage,  or  grcmt  of  the  reversion,  is  entitled  to  a 
notice  to  quit  before  he  can  be  ejected  by  the  mor^agee  or  grantee: 
thus  where  a  tenant  held  from  the  22nd  of  November  as  a  yearly 
tenant,  and  a  mortgagee  who  became  such  in  July  was  desirous  of 
%  ousting  him ;  it  was  held  to  be  too  late  to  give  notice  for  the  tenant  to 

^V'  quit  at  the  end  of  the  current  year ;  for  the  tenant,  at  the  time  that  the 

S  mortgagee's  title  accrued,  had  as  permanent  an  interest  in  the  estate 

^  till  the  22nd  of  November,  as  if  it  had  been  leased  to  him  by  deed  till 

>;  that  period  {u).     Where  a  mortgage  deed  contained  a  covenant  that 

^  if  the  principal  sum  remained  unpaid  on  a  given  day,  the  mortgagee 

§5  Ynight  enter ;  and  that  if  not  paid  within  a  certain  number  of  days 

i"  from  the  day  fixed  for  payment,  he  might  sell  without  the  concorraooe 

of  the  mortgagor ;  it  was  held,  that  the  mortgagee  might  maintain 
ejectment  against  the  mortgagor,  although  he  remained  in  possessioD, 
without  giving  him  notice  to  quit  or  demanding  possession  (xX    Where 
a  mortgage  deed  conveyed  lands,  provided  that  if  a  certain  sum  and 
intei^eat  were  paid  on  a  certain  day  the  deed  should  be  void,  but  if  the 
mortgagor  should  not  pay,  the  mortgagee,  af):er  giving  one  month's 
notice,  might  enter  and  sell  or  make  leases,  and  there  was  a  covenant 
also  that  no  sale  or  lease  should  be  made  until  after  one  month's  notice 
to  pay  the  principal  and  interest ;  it  was  held,  that  ejectment  ought 
be  maintained  by  the  mortgagee  after  non-payment  on  the  day  named, 
without  giving  a  notice  (y).    Where  a  mortgage  deed  contained  a  cove- 
nant that  the  mortgagor  during  his  occupation  should  pay  half-yeariy 
a  rent,  rather  larger  than  the  interest,  and  that  the  mortgagee  shoold 
have  power  to  distrain,  provided  that  this  reservation  should  not  pre- 
judice the  mortgagee's  right  to  enter,  it  was  held  that,  after  distraining 
for  one  half-yeai*'s  rent,  the  mortgagee  might  yet  maintain  ejectment 

(r)  Keeeh  d.  Wane  v.  HaH,  1  Doug).  21.  Evans  v.  ElHoti,  9  Ad.  &  £1.  342 ;  1  Per.  & 

See  also  ante,  196,  197.  I>av.  256 1  I  WtU.  Wol.  ft  Hod.  744. 

(<)  Thunder  d.  Weaver  v.  Beleher,  3  East,  (x>  Doe  d.  Fisher  v.  GUes,  S  Biag.  421 ; 

449.  2  Moore  8c  Pay.  749;  see  also  Dot  d.  Jby* 

(0  Bull.  N.  P.  96.  lamce  v.  Ligktf^  8  Mecs.  &  Wels.  55). 

(u)  Birch  v.  Wright,  1  Term  Rep.  880.  (y)  Doe  d.  Parsley  v.  Day^  2  Queen's  B. 

If  there  has  been  the  privity  of  the  mort-  Rep.  147.    See  alao  aote,  203. 
gagee,  the  case  may  perhaps  be  otherwise ; 


NECBSSITT  OF  NOTICE  TO  QUIT.  267 

after  a  sabsequent  default^  without  giving  a  notice  to  quit(2r).  Where  Book  I. 
there  was  an  agreement  between  P.  and  W,  for  the  sale  of  lands  to  "se"%. 
the  latter,  lo  be  completed  on  the  25th  of  March;  and  before  that  day,  '  ' 

W.  agreed  to  let  to  the  defendant  from  that  day,  and  the  defendant  ; 

was  let  into  possession  before  the  day  by  consent  of  P.,  upon  notice  % 

to  him  of  the  agreement  to  let ;  and  on  the  29th  of  May  a  conveyance 
was  executed  as  of  the  25th  of  March,  subject  to  a  term  redeemable  ,^i^ 

on  payment  by  W,  of  the  purchase  money  with  interest,  with  a  power 
to  P.  to  enter  for  default  of  payment  by  W,\  it  was  held  that  P. 
might  bring  ejectment  for  default  of  payment  without  giving  the  de- 
fendant any  notice  to  quit  (a).  .^ 

(b)  Form  and  Service.  ^ 

A  parol  notice  to  quit  by  a  tenant  under  a  parol  lease  is  sufficient  (i);  Necessity  of  If 
(bough  given  on  behalf  of  a  corporation  (c) :  but  where  a  power  is  ^'"? '"  t 

given  to  a  party  to  determine  a  lease  on  giving  a  notice  in  writing^  he  i^ 

cannot  determine  it  by  giving  a  verbal  notice  {d).     In  all  cases,  how- 
ever, the  notice  to  quit  had  better  be  in  writing,  so  that  the  contents  "j*^ 
of  it  may  be  readily  proved,  and  no  dispute  may  arise  as  to  the  suffi-                    /-^ 
ciency  of  its  terms  («).     Prior  to  the  passing  of  the  Common  Law 
Procedure  Act,  1864,  17  k  18  Vict.  c.  125,  it  was  advisable  tliat  it  5 
should  not  be  actually  attested  by  any  one ;  for  if  it  were  attested,  no  .j| 
other  witness  could  prove  the  accuracy  of  the  copy  but  the  person                     ^ 
who  attested  it,  and  he  might  possibly  not  be  in  the  way :  thus  it                      ^ 
bad  been  held,  that  a  notice  to  quit  in  writing,  signed  by  the  party                     *^'' 
giving  it,  and  attested  by  a  witness,  must  be  proved  by  calling  that  5 
witness,  or  his  absence  must  be  accounted  for.     But  attention  to  this 
point  is  now  of  less  importance,  as  by  the  26th  section  of  that  act, 
where  any  instrument  is  attested,  to  the  validity  of  which  attestation  is 
not  requisite  (aitfl  notices  to  quit  are  of  this  description),  it  may  be 
proved  by  admission  or  otherwise,  as  if  there  had  been  no  attesting 
vitness. 

A  notice  to  quit  signed  by  one  of  several  joint-tenants  on  behalf  of  By  whom  to  be 
the  others,  is  sufficient  to  determine  a  tenancy  from  year  to  year  as  ^'^^"' 
^  ^  if)  I  stnd  where  the  joint-lessors  are  partners  in  trade,  a  notice 
to  quit  in  the  names  of  all,  signed  by  one  only,  is  clearly  valid  {g) : 
but  a  notice  to  quit  by  joint-tenants  bad  better  be  signed  by  all  the  Joint-Tenant^ 
joint-tenants  :  although  if  such  notice  be  given  by  an  agent  on  behalf 

(<)  Doe  d.  Garrod  ▼.  Olley,  12  Ad.  &  El.  id)  Le^g  d.  Scott  v.  Btnion,  Willes,  47. 

481 ;  4  Per.  8c  Dav.  275 ;  see  also  Doe  d.  (e)  It  is  not  necessary  to  give  a  notice  to 

Smell  y.  Tom^  4  Qaeen's  B.  Rep.  615 ;   3  produce  the  original  notice  served,  in  order 

Gale  Sf  DaT.  697-  to  give  in  evidence  the  copy ;  Doe  d.  Flem- 

(a)  Doe  d.  Parker  v.  Boulton,  6  Maule  &  ing  v.  Somerton,  7  Queen's  B.  Rep.  58. 
Selw.  148.  (/)  Doe  d.  Jslin  v.  Summenet,  1  Bam.  dl 

(b)  Timmitu  ▼.  Bowlhuon,  8  Burr.  1603 :  Adol.  135 ;  A\ford  v.  Vickery,  1  Car.  &  Mar, 
1  W.  Black.  533 ;  &  P.  Doe  d.  Macartney  280. 

{Lord)  T.  Cricks  5  Esp.  196.  (g)  Doe  d.  Elliott  v.  Hvlme,  2  Man.  8$ 

(e)  Roe  d.  Dean  and  Chapter  of  Rocheeter      Ryl.  433. 
V.  Pearee^  2  Camp.  96. 
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Book  I.      of  the  joint-tenants,  it  is  suflScient,  if  his  authority  be  sabsequendy 
Sect.  6.       recognized  by  all  of  them  (i).     So  a  notice  given  by  a  person  autho- 
rized  by  only  one  of  several  joint-tenants,  is  good  as  to  all  (A).    Where 
a  lease  for  twenty-one  years  contained  a  proviso,  that  in  case  either 
landlord  or  tenant,  or  their  respective  heirs  or  executors,  wished  to 
determine  it  at  the  end  of  the  first  fourteen  years,  and  should  gire  six 
months*  notice  in  writing  under  his  or  their  respective  haruk,  the  tenn 
should  cease ;  it  was  held  that  a  notice,  signed  by  two  only  of  three 
executors  of  the  original  lessor,  to  whom  he  had  bequeathed  the  free- 
hold as  joint-tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves  and  the  third  executor,  was  not  good  under  the  proviso, 
which  required  it  to  be  given  under  the  hands  of  all  three:  neither 
could  such  notice  be  sustained  under  the  genei*al  rule  of  law,  that  one 
joint-tenant  may  bind  his  companions  by  an  act  done  for  his  benefit; 
for  non  constat  that  the  determination  of  the  lease  was  for  the  benefit 
of  the  co-joint-tenant,  which  it  was  incumbent  on  the  party  who  wished 
to  avail  himself  of  it  to  prove ;  and  the  notice  to  quit  being  such  as 
the  tenant  was  to  act  upon  at  the  time,  no  subsequent  recognition  of 
the  third  executor  could  make  it  good  by  relation;  nor  was  his  joining 
in  the  ejectment  evidence  of  his  original  assent  to  bind  the  tenant  by 
the  notice  (Z ) :  but  if  four  joint-tenants  jointly  demise  from  year  to 
year,  such  of  them  as  give  a  notice  to  quit  may  recover  their  several 
shares  in  ejectment  on  their  several  demises  (m).     A  notice  to  quit, 
given  in  behalf  of  six  persons,  has  been  held  a  good  notice  on  behalf  of 
two  of  them  only  (n).    After  a  demise  from  year  to  year,  the  landlord 
mortgaged  the  premises  to  secure  the  payment  of  an  annuity,  and 
there  was  a  proviso  that  he  should  remain  in  receipt  of  the  rents  until 
sixty  days  after  default  in  payment  of  the  annuity ;  a  notice  given  by 
the  mortgagor  before  default  was  held  a  good  notice  to  determine  the 
Corporations,     tenancy  (o).     In  ejectment  by  a  corporation  against  a  tenant  fipom 
year  to  year,  a  notice  to  quit,  given  by  the  steward  of  the  corporation, 
is  sufficient,  without  evidence  that  he  had  an  authority  under  seal 
from  the  corporation  for  the  purpose  (p).     A  notice  to  quit  given  to  a 
tenant  of  lands  originally  devised  to  the  rector  and  churchwardens  of 
a  parish,  and  their  successors,  in  trust,  signed  by  the  rector  and  church- 
wardens, requiring  the  tenant  to  deliver  up  the  premises  to  the  rector 
and  churchwardens  for  the  time  being,  is  bad  (g).     It  seems  that  a 
receiver  appointed  by  the  Court  of  Chancery,  with  a  general  authority 


Mortgagors. 


Parish  Pro 
perty. 


Receivers* 


(t)  Goodtitle  d  King  v.  Woodward,  3  Bam. 
&  Aid.  689 ;  S,  P.  Doe  d.  JoUiffe  v.  Syboum, 
2  Esp.  677. 

(Ar)  Doe  d.  Kindersley  T.  Hughes,  7  Mees. 
&  Wels.  139. 

(/)  Bight  A,  Fisher  y.CutheU,  5  East,  491; 
2  Smith,  83;  5  Esp.  149. 

(f»)  Doe  d.  Whayman  v.  Chaplin,  3  Taunt 
120. 

(n)  Doe  d.  Bailey  v.  Foster,  3  Com.  B. 


Rep.  215. 

(o)  Doe  d.  Lyster  v.  Goldwin,  I  Gale  & 
Day.  463. 

(p)  Doe  d.  Plymouth  (Mayor,  ^r.)  ▼. 
Pmis,  2  Chit.  170;  S.  P.  Roe  d.  Boehettfr 
iOean)  v.  Pearce,  2  Camp.  96.  See  atoo 
ante,  203. 

(q)  Doe  6,  Brooks  v.  Fairclougk,  6  Manle 
&  Selvr.  40. 
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to  let  the  lands  to  tenants  from  year  to  year,  has  also  authority  to      Book  r. 
determine  such  tenancies  by  a  regular  notice  to  quit(ry.     A  mere     "sect? 6. 
agent  to  receive  rents  has  no  implied  authority  to  give  a  notice  to  Agenter 
quit  ($) ;  but  an  agent  to  receive  rents  and  let  has  authority  to  deter- 
fflioe  a  tenancy  (t).     Where  a  notice  to  quit  is  given  by  an  agent,  he 
ought  to  have  authority  to  give  it  at  the  time  when  it  begins  to 
operate;  and  a  subsequent  recognition  of  the  authority  will  not  make 
the  notice  good ;  at  all  events,  the  bringing  of  an  ejectment  is  not  a 
sufficient  recognition  (ti).     So  a  notice  to  quit  given  by  the  agent  of 
an  agent  is  not  sufficient  without  a  recognition,  and  bringing  an  eject-  ' 
ment  is  not  a  recognition  (x).     In  an  ejectment  on  the  title  brought  by 
the  trustees  having  the  legal  estate  in  the  lands,  the  agent  proved  that 
he  had  been  sent  by  the  trustees  a  number  of  printed  notices  to  quit 
signed  by  them,  having  blanks  for  the  names  of  the  tenants  and  the 
denomination  of  the  lands ;  in  the  agent's  office  one  of  those  notices 
was  filled  up  with  the  defendant's  n^me  and  the  lands  held  by  him,  and 
served  on  the  defendant,  and  no  objection  made  by  him ;   there  was 
no  evidence  of  any  specific  authority  to  fill  up  this  notice :  it  was  held 
(Perrin,  J.,  dissentiente),  that  this  was  sufficient  evidence  to  go  to  the 
jury  that  this  notice  had  been  served  by  authority  of  the  trustees  (y). 
A  notice  on  an  under-tenant  given  by  the  original  lessor  is  not  good  (2^). 
Certain  premises  had  been  devised  to  a  feme  sole  previous  to  her  mar-  wife, 
rii^e  to  her  separate  use,  without  the  intervention  of  trustees.     On 
her  marriage  a  settlement  was  executed  which  did  not  affect  the  pre- 
mises in  question,  but  which  settlement  contained  a  covenant  by  the 
husband  not  to  interfere  with  the  wife's  management  of  the  property ; 
the  husband  and  wife  separated :   it  was  held,  that  a  notice  to  quit 
signed  by  the  wife  in  her  own  name  was  sufficient  to  determine  a 
tenancy,  the  tenant  having  paid  rent  to  the  wife  on  her  individual 
receipt,  and  by  various  letters  having  acknowledged  the  tenancy  (a). 
A  notice  signed  by  the  mother  of  an  infant  aged  eighteen,  as  his  Guardian, 
guardian  and  next  friend,  is  insufficient  (b), 

A  notice  to  quit  should  be  clear  and  certain  in  its  terms,  and  not  WhatCertointy 
ambiguous  or  optional :  therefore  if  a  notice  to  quit  be  in  these  words,  guflci^nt" 
"  I  desire  you  to  quit,  or  else  that  you  agree  to  pay  double  rent," 
the  tenant  having  an  option,  the  notice  would  not  be  sufficient :  but 
where  notice  in  writing  was  served  on  a  tenant,  and  was  in  the  fol- 
lowing wordsy  "  I  desire  you  to  quit  possession  on  Lady-day  next,  or 

Doe  d.  Marsaek  t.  Bead,  12  East,  57.  1  Gale  &  Dav.  463. 

Doe  d.  Mann  v.  Walters,  10  Barn.  &  (x)  Doe  d.  Rhode*  v.  Robinson,  3  Bing. 

Cni  626;    5   Man.  &  Ryl.  357;    Doe  d.  N.  C.  677;  4  Scott,  396;  3  Hodges,  84. 

Lyster  ▼.  Goldunn^  2  Queen's  B.  Rep.  143 ;  ( y)  Jack  v.  JkTEniry,  I  Ir.  Law  R.,  N.  S., 

1  Gale  &  Dav.  463.  435. 

(0  Doe  d.  MoHvers  {Earl)  v.  Mixem,  2  (s)  Pleasant  di.Hayton^.Benson^l^Yt^iBt, 

Mood.  &  Rob.  56.  234. 

(b)  Doe  d.  Mixnn  t.  Walters^  10  Barn.  &  (a)  Dankert  ▼.  Wilson,  13  Ir.  Law  Rep. 

Crei.  626;    5   Man.  &  RyL  357:    Doe  d.  40. 

lyMter  ▼.  Ooldwin,  2  Queen's  B.  Rep.  143 ;  (ft)  Read  v.  Kennedy,  2  Ir.  Law  Rep.  565^ 
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VB^: 


ntyin 
ription  of 
tPremiiefl. 


To  whom  the 
Notice  should 
be  directed 
andgiFen. 


»x  L  I  shall  ijisist  upon  double  rent ;"  the  Court  held  it  to  be  sufficiently 
pfZ  positive,  and  that  the  latter  words  were  added  only  by  way  of  threat 
~^  of  the  consequence  of  holding  over  the  possession  (c).  A  notice  giyen 
by  the  grantor  of  a  licence  to  mine,  that  unless  the  grantee  kept  a 
certain  number  of  miners  at  work,  as  he  was  bound  to  do,  the  grantor 
would  re-enter,  is  not  a  good  notice  to  avoid  the  licence,  which  the 
grantor  was  entitled  to  do  (rf ).  A  notice  desiring  the  tenant  to  "  quit 
the  premises  which  you  hold  under  me,  your  term  therein  having  long 
since  expired,"  does  not  recognize  a  subsisting  tenancy  from  year  to 
year,  subsequent  to  the  term,  but  is  a  mere  demand  of  possession  (e). 
A  notice  to  quit  and  give  up  possession,  but  not  stating  to  whom,  ia 
sufl5cient(/). 

A  misdescription  of  the  premises  is  not  fatal,  if  they  are  otherviae 
sufficiently  designated,  so  tiiat  the  party  to  whom  the  notice  has  been 
given  has  not  been  misled  (g);  therefore  a  notice  to  quit  a  farm  at  D., 
the  farm  being  in  the  adjoining  township  of  J7.,  is  good,  if  it  does  not 
appear  that  the  tenant  was  misled  (A) :  but  a  notice  to  quit  a  part  only 
of  premises  leased  together,  is  bad ;  although  where  a  farm  was  leased 
for  twenty-one  years  at  a  rent  of  180/.  per  annum,  consistingy  as 
described  in  the  lease,  of  the  Town  Barton,  and  its  several  parceki 
described  by  name,  at  the  rent  of  83Z.,  other  closes  named,  at  other 
rents  of  6Z.  6^.  and  1/. ;  and  the  Sbippen  Barton,  and  its  several  par- 
cels, described  by  name,  at  86Z. ;  with  a  power  reserved  to  either  party 
to  determine  the  lease  at  the  end  of  fourteen  years,  on  giving  two 
years'  previous  notice ;  it  was  held,  that  a  notice  by  the  landlord  to 
his  tenant  to  quit  "  Town  Barton,  Sec,  agreeably  to  the  terms  of  the 
covenant  between  us,  on  the  expiration  of  the  fourteenth  year  of  your 
term,"  given  in  due  time,  was  sufficient  (i).    Where  a  house,  lands 
and  tithes  are  held  under  a  parol  demise  at  a  joint  rent,  a  notice  to 
quit  **  the  house,  lands  and  premises,  with  the  appurtenances,''  includes 
the  tithes,  and  is  sufficient  to  put  an  end  to  the  tenancy  (i). 

It  is  not  necessary  that  a  notice  to  quit  should  be  directed  to  d^ 
tenant  in  possession,  if  proved  to  have  been  delivered  to  him  at  the 
proper  time  (Z) :  and  if  a  notice  to  quit  be  directed  to  the  tenant  by  a 
wrong  Christian  name,  and  he  keep  and  do  not  send  it  back,  it  is  a 
waiver  pf  the  misdirection,  and  the  lessor  may  recover  on  it  if  there 
was  no  other  tenant  of  the  name  (m) :  and  where  two  tenants  hold 


(c)  Doe  d.  Matthews  v.  Jackson,  1  Douf^l. 
175 ;  Doe  d.  Lyster  v.  Goldwin,  2  Queen's 
B.  Rep.  143  ;  1  Gale  &  Dav.  463. 

(d)  Muskett  ▼.  mil,  7  Scott,  855;  5  Binflr. 
N.  C.  604. 

U)  Doe  A,  Qodsell  v.  Inglis,  3  Taunt.  54. 

(/)  Doe  d.  Bailey  v.  Foster,  3  Coin.  B. 
Rep.  215. 

(g)  Doe  d.  Cox  ▼. ,  4  Esp.  185. 

(*)  Doe  A.  Armstrong  v.  Wilkinson,  12  Ad. 
&  El.  743 ;   4  Per.  &  Dav.  323 ;   Am.  & 


Hod.  39. 

(i)  Doe  d.  Rodd  v.  Archer^  14  East,  !t45. 

{k)  Doe  d.  Morgan  ?.  Church,  3  Camp.  7I> 

{l)  Doe  d.  Matthevson  t.  Wrightwun,^ 
Esp.  5.  In  this  case  Lord  Kenyon  vo^ 
that  it  was  sufficient  to  show  that  the  de- 
fendant was  the  tenant  to  the  lessor  of  the 
plaintiff,  and  that  the  service  was  on  him  ia 
that  character. 

(m)  Doe  V.  Spiller,  6  Esp.  70. 
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premises  in  common^  a  notice  to  quit  to  oue  of  them  is  sufficient  to      Book  I. 
determine  the  tenancy  (n):    at  least  it  is  evidence  that  the  notice    "3110x^6!^^' 
reached  the  other  tenant  who  lived  elsewhere  (o).    Where  a  tenant  ^ 

from  year  to  year  under-let  part  of  the  premises,  and  then  gave  up  to 
his  landlord  the  part  remaining  in  his  own  possession,  the  landlord 
cannot  entitle  himself  to  recover  against  the  under-lessee,  no  notice  to 
qnit  having  been  given  to  the  lessee,  but  only  a  notice  to  the  under- 
lessee,  and  that  by  the  landlord,  in  his  own  name,  and  not  in  the  name  \^ 
of  the  first  lessee  (;?).  In  ejectment  against  8.  and  F.y  where  it  is  '^ 
Aomn  that  B.,  not  a  party  to  the  cause,  came  into  possession  of  the  ^^ 
premises  under  an  unperformed  contract  of  sale,  and  that  8.  and  JP.  /  "^ 
held  under  him,  notice  to  quit  served  upon  8.  and  F.  is  sufficient  (y).                       .  ' 

The  merely  leaving  a  notice  to  quit  at  the  tenant*s  house  with  a  ser-  What  is  a  suf« 
vant,  without  further  proof  of  its  having  been  explained  to  the  servant,    "*°*  ervice, 
or  that  it  came  to  the  tenant's  hands,  is  not  sufficient  (r) :  but  where 
the  tenant  of  an  estate  holden  by  the  year  has  a  dwelling-house  at  vf  ^ 

another  place,  the  delivery  and  explanation  of  a  notice  to  quit  to  his 
servant  at  the  dwelling-house,  is  strong  presumptive  evidence  that  the 
master  received  the  notice,  and  ought  to  be  left  to  the  jury(*); —  ^  /; 

though  such  a  presumption  may  of  course  be  rebutted  by  the  evidence 
of  the  servant    A  delivery  of  a  notice  to  quit  to  the  servant  ha^  - 

very  recently  been  held  to  be  sufficient,  though  the  tenant  might  not  ':■:/: 

have  been  informed  of  it  till  within  the  half  year  afler  its  expiration,  '" 

especially  where  the  servant  might  have  been  called,  but  was  not(^).  !  '4 

Notice  to  quit  served  upon  a  wife  on  the  premises  held  by  the  hus-  ' '{ 

band  is  sufficient  («)•    A  notice  to  quit  put  under  the  door  of  the  :  l 

tenant's  house,  and  afterwards  shown  to  have  come  into  his  possession 
in  sufficient  lime,  is  well  served  (x).  An  ejectment  against  the  bailiffs 
pro  tempore  of  a  corporation,  cannot  be  maintained  by  proving  pay- 
ment of  rent  for  the  premises  by  the  annual  predecessors  of  the  defend- 
ants in  the  same  office  for  several  years  before,  and  service  of  a  notice 
to  quit  on  the  defendants,  the  existing  bailiffs ;  for  the  payment  of  such 
vent  by  the  bailifis  in  succession  is  merely  evidence  of  a  tenancy  in  the 
corporation :  but  at  any  rate  such  tenancy  may  be  determined  by  a 
notice  to  the  corporation  to  quit,  served  on  its  officers  (y). 

(s)  Doe  d.  Macartney  {Lord)  v.  Crick,  5  (r)  D09  d.  Burou  v.  Lucm,  5  Esp.  153. 

Em.  196.  (9)  Jones  d.  Or\fflih  ▼.  Marsh,  4  Term 

(o)  Doe  d.  Bro^fard  (Lord)  v.  Watkins,  7  Rep.  464. 

East,  551 :  3  Smith,  517.  (/)  Doe  d.  NevUle  ▼.  Dunbar,  Mood.  & 

(p)  Pleaeami  d.  Battton  v.  Benson,  14  East,  Malk.  10. 

2H.  («)  Doe  d.  Blair  v.  Street,  2  Ad.  &  El. 

(f)  Boo  d.  Bkur  v.  Street,  2  Ad.  &  El.  329;    Smith  v.  Clark,  9  Dowl.  202;    Wol. 

329;  4  NeT.  St  Man.  42.    As  to  service  of  P.  C.  44. 

notice  upon  the  attorney  of  the  adminis-  (x)  Alfordy,  Vtckery,  I  Car.&  Mar.  280. 

tntrix  of  the  party  who  had  paid  rent,  see  (y)  Doe  d.  Carlisle  {Earl)  v.  Woodman,  8 

Dse  d.  Prwr  t.  OngUy,  10  Com.  B.  25.  East,  227. 
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Book  I. 

Chapter  VII. 

Sect.  6. 

When  the  No- 
tice must  ex- 
pire in  ordi- 
nary Cases. 


(c)  Period  of  Expiration. 
In  the  ordinary  case  of  a  tenancy  from  year  to  year,  there  must  be 
half  a  years  notice  to  quit,  ending  at  that  period  of  the  year  at  which 
the  tenancy  commenced  (s) :  and  where  the  rent  is  reserved  quarterly, 
it  does  not  dispense  with  the  regular  half-year's  notice  to  quit  required 
by  law  (a).     There  is  no  distinction  in  reason  between  houses  and 
lands,  as  to  the  time  of  giving  notice  to  quit ;  it  is  necessary  that  both 
should  be  governed  by  one  rule :  there  may  be  cases  where  the  hard- 
ship would  be  felt  in  determining  that  the  rule  did  not  extend  to 
houses  as  well  as  lands ;  as  in  the  case  of  a  lodging-house  in  LoiudoRi 
being  let  to  a  tenant  at  Lady-day  to  hold  from  year  to  year;  if  the 
landlord  should  give  notice  to  quit  at  Michaelmas,  he  would  by  thai 
means  deprive  the  lessee  of  the  most  beneficial  part  of  the  term,  since 
it  is  notorious  that  the  spring  is  by  far  the  most  profitable  season  of 
the  year  for  those  who  let  lodgings  (6).    The  necessity  for  a  proper 
and  regular  notice  to  quit  is  so  strictly  adhered  to,  that  even  where 
the  landlord  has  accepted  and  assented  to  an  insufficient  notice,  the 
tenancy  is  not  determined :  thus  where  a  tenant  who  held  under  a 
demise  from  the  26th  day  of  March,  for  one  year  then  next  ensuing, 
and  fully  to  be  complete  and  ended,  and  so  from  year  to  year,  for  so 
long  as  the  landlord  and  tenant  should  respectively  please,  after  having 
held  more  than  one  year,  gave  a  parol  notice  to  the  landlord  less  than 
six  months  before  the  25th  day  of  March,  that  he  would  quit  on  that 
day,  and  the  landlord  accepted  and  assented  to  the  notice;  it  was 
held,  on  demurrer  in  replevin,  that  the  tenancy  was  not  thereby  detet- 
mined,  there  not  having  been  either  a  sufficient  notice  to  quit,  or  a 
surrender  in  writing,  or  by  operation  of  law,  within  the  meaning  of 
the  Statute  of  Frauds  (c).    So  where  the  tenant  gave  a  written  notice  to 
quit  at  Midsummer,  and  afterwards  discovered  that  his  tenancy  ex]Hred 
at  Christmas,  and  accordingly  gave  a  fresh  notice  for  that  period,  it 
was  held  that  the  tenancy  was  not  determined  by  the  first  notice  (d). 
A  notice  to  quit  at  old  Michaelmas,  where  the  holding  is  from  new 
Michaelmas,  is  bad,  though  given  half  a  year  before  new  Michael- 


(«)  Right  A  Flower  v.  Darby,  1  Term 
Rep.  159 ;  and  see  Doe  d.  Puddicombe  v. 
Harris f  1  Term  Rep.  161,  n. ;  Gulliver  d. 
Tasker  v.  Burr,  1  W.  Black.  596.  The 
question  when  the  tenancy  commenced 
often  depends  on  circumstances,  which  are 
treated  of  ante,  Chap.  V.,  Sect.  1 ,  p.  1 78. 

(a)  Spirley  v.  Nexvman,  1  Esp.  266.  Where- 
ever  a  «'*  months'  notice  is  mentioned,  as  is 
sometimes  the  case,  it  means  half  a  year, 
which  wiU  expire  at  the  end  of  the  year  of 
tenancy,  and  not  merely  the  space  of  six 
months  at  any  time  of  the  year. 

(6)  In  some  cases  it  seems  that  hy  a  spe- 
cial custom,  as  well  as  by  special  agreement, 
II  (lifTerent  notice  may  be  good  or  necessary. 


as  three  or  twelve  months ;  Doe  d.  Hrmdfr- 
son  V.  Chamockf  Peake,  4.  It  is  said  that, 
by  the  custom  of  London,  where  a  tenant 
rents  premises  at  a  yearly  rent  under  40*.^ 
he  is  only  entitled  to  a  three  months'  notice 
to  quit;  but  if  his  rent  exceed  that  amovmi, 
he  must  have  a  half  year's  notice ;  31/^  t. 
Seed,  I  Skin.  649. 

(c)  Johnstone  v.  HuddUstome,  4  Bam.  & 
Cres.  922:  7  Dow.  &  Ryl.  411 ;  and  see  Doe 
d.  Huddleston  v.  Johnstone,  M'Clel.  &  Yoa. 
141 ;  and  BesseU  v.  Landsberg,  7  Queen's 
B.  Rep.  638. 

{d)  Doe  d.  Murrell  v.  Mtlward^  3  MeeiL  & 
Wcls.  328 ;  1  Horn.  &  Hurl.  79. 
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mas(«).    Although  a  notice  to  quit  at  Michaelmas  is  prim&  facie  a      Book  I. 
notice  for  new  Michaelmas,  yet  if  the  holding  be  from  old  Michael-       sect.  6. 
raas,  it  will  be  a  good  notice  for  that  time  (/).     Where  a  holding  was 
from  Michaelmas^  by  deed,  for  twenty-one  years,  with  a  covenant  for 
the  tenant  to  determine  the  demise  at  the  end  of  the  first  fourteen,  on 
giving  six  months'  notice ;  a  notice  that  he  should  quit  on  the  2Ath 
of  June  agreeably  to  the  covenants  of  the  lease,  is  not  good  for  the 
following  Michaelmas  (y).    A  notice  on  the  29th  of  September  to  quit 
on  Lady-day  is  a  good  half-year's  notice  (h)  :  so  a  notice  **  to  quit  on 
or  about  the  end  of  six  calendar  months  from  the  29th  of  September," 
was  held  to  be  good  to  determine  a  holding,  commencing  on  the  25th 
of  March,  the  word  "  calendar"  being  considered  surplusage  (i) :  and 
where  a  notice  was  given  on  the  27th  of  September  to  quit  "  at  the 
expiration  of  the  term  for  which  you  hold  the  same,"  Holroyd,  J., 
permitted  evidence  to  be  given  of  a  general  custom  of  the  country  to 
let  from  Lady-day  to  Lady-day  (A).     A  notice  to  quit  ''  at  the  expi- 
ration of  the  present  year's  tenancy"  is  sufficient,  though  it  does  not 
appear  on  the  face  of  it  to  be  a  six  months'  notice  (Z).     Where  there 
was  a  taking  for  a  year  and  six  months  certain,  and  the  tenant  con- 
tinued in  possession  after  that  time;  it  was  held  that  a  notice  to  quit 
must  be  given,  expiring  at  the  time  of  year  of  the  original  entry  (m). 
Bat  where  a  person  held  under  a  lease  for  fourteen  years  and  a  half, 
at  the  end  of  which  time  he  continued  in  occupation  as  yearly  tenant 
to  a  different  landlord,  it  was  held  that  the  notice  to  quit  must  be 
given,  expiring  at  the  time  of  year  of  the  expiration  of  the  lease  (n). 
A  person  held  premises  under  an  agreement,  which  was  not  binding, 
for  a  term  of  five  years  and  a  half  from  Michaelmas,  1823 ;  before  the 
expiration  of  that  time,  negociations  for  a  further  lease  for  seven,  four- 
teen or  twenty-one  years,  at  an  increased  rent,  in  consideration  of  the 
landlord  making  some  improvements,  were  entered  into ;  no  lease  was 
executed,  but  the  tenant  continued  in  occupation  and  paid  the  increased 
rent  from  Michaelmas,  1828,  till  1835:  it  was  held  that  a  notice  to 
quit  at  Michaelmas  was  good  (o).    By  an  agreement  of  the  19th  April, 
certain  premises  were  let  at  the  yearly  rent  of  42/.,  payable  quarterly ; 

(r)  Doe  d.  Sgncer  ▼.  Lea,  H  East,  312;  held  that  the  notice  was  sufficient;  pro- 

ftnd  see  Smith  v.  WaUon,  8   Bing.  235  ;  1  bably  on  the  principle  of  its  being  rea- 

Moore  &  Scott,  S80.  sonable  notice ;  and  what  is  reasonable  is 

(/)  FurUy  d.  Mayor,  Sfc.  of  Canterbury  v.  matter  of  circumstance ;  Esp.  N.  P.  460. 
Wood,  1  Esp.  198 ;  and  see  Doe  d.  Hlnde  v.  (i)  Hotvard  v.  Wemsley,  6  Esp.  53;  Adam's 

^OKt,  2  Camp.  256;  Doe  v.  Brooke,  2  Camp.  Eject.  101,  ith  ed. 

257,  n.;  and  Doe  d.  WUIU  v.  Perrin,  9  Car.  {k)  Doe  d.  Milnet  v.  Lamb,  Adam's  Eject 

&  Pay.  467.  272,  4th  ed. 

(g)  Cadby  y.  Martinez,  \\kA.&m,120\  (/)  Doe  d.  Gorat  v.  Timothy,  2  Car.  & 

3  Per.  &  Dav.  386.  Kir.  351. 

(A)  Dae  d.  Harrop  r.  Green,  4  Esp.  198 ;  (m)  Doe  d.  Robineon  ▼.  Dobell,  1  Queen's 

£  P.  JSoe  d.  Dmrani  v.  Doe,  6  Bing.  574 ;  4  B.  Rep.  806 ;  1  Gale  &  Dav.  218. 
Moore  &   Pay.  391.      In   one  case,  evenr  (n)  Doe  d.  Buddie  v.  Linee,  11  Queen's 

where  the  notice  was  given  on  the  30th  of  B.  Rep.  402. 

September,  being  the  day  after  Michaelmas  (o)  Berry  v.  Lindiey,  3  Man.  &  Gr.  498  ; 

day,  to  qait  at  Lady-day  following,  Heath,  J.,  4  Scott,  N.  R.  61. 
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BE  VII. 
B«€T.  & 


ilbe 


the  first  payment,  71.  \3s.  6d.y  to  be  made  on  the  24th  of  Jane  next, 
being  the  proportion  of  rent  due  up  to  that  time.  The  lessee  was  to 
enjoy  at  the  said  rent  until  one  of  the  parties  should  give  to  the  other 
six  months'  notice  to  quit;  and  at  the  expiration  of  "ant/'^  such 
notice,  to  leave  the  premises  in  as  good  condition,  &c.  This  was  held 
to  be  a  half-yearly  tenancy^  commencing  from  the  24th  of  June;  and 
that  a  notice  to  quit  given  at  Midsummer  was  valid  (p). 

Where  the  period  of  entry  is  doubtful,  it  is  always  safest  ix^  gi?e  a 
doubtS?**^  general  notice  to  quit  at  the  end  of  the  year  of  tenancy  which  shall 
expire  after  one  half-year  from  the  time  of  service  of  the  notice  (j). 
In  one  case,  where  a  party  took  possession  of  premises  on  the  1st  of 
August,  and  at  the  Michaelmas  following  paid  the  half-quarter's  rent, 
and  continued  afterwards  to  pay  quarterly  on  the  usual  feast  days;  it 
was  held  by  Parke,  J.,  that  in  such  case  a  notice  to  quit  at  Michael- 
mas was  sufficient,  and  that  although  the  landlord  had  at  first  giren  a 
notice,  expiring  with  the  half-quarter,  it  was  not  necessarily  presomabk 
from  thence  that  the  tenancy  was  from  year  to  year,  commencing  with 
the  half- quarter  (r). 

ficient  for  the  plaintiff  to  proTe  his  btTUig 
given  half  a  year's  notice  to  quit,  and  that 
the  ejectment  has  been  brought  after  that 
time  was  expired;   Doe  d.  MalUmnm  v. 
Wrightman,  4  Esp.  7.    So  where  a  tenaat, 
on  being  applied  to  respecting  the  cooi' 
mencement  of  his  holding,  infimued  the 
party  that  it  began  on  a  certain  day,  and 
notice  to  quit  on  that  dav  was  giTen  at  a 
subsequent  time;  it  was  held  that  the  tenant 
was  bound  by  the  information  which  he  lo 
gave,  and  could  not  be  permitted  to  show 
that  in  fact  it  began  at  another  period.    In 
such  case  it  makes  no  difference  whedier 
the  information  so  given  proeeeded  fron 
mistake  or  design,  as  it  has   equally  the 
mischief  of  leading  the  landlord  into  enw, 
and  inducing  him  to  proceed  to  recover  the 
possession  of  the  term,  the  commencement 
of  which  he  had  taken  from  the  defendant's 
•wn  information;  Doe  d.  JBjrr«  v.  XoaMcy* 
2  Esp.  635.     With  this  exception,  a  notice 
to  quit  is  not  prim4  fiicie  evidence  of  the 
period  of  the  year  when  the  tenancy  com- 
menced ;  Doe  a.  Ash  v .  Calvert,  2  Camp.  3S& 
But  where  a  notice  was  given  on  the  22nd 
of  March  by  a  landlord  to  his  tenant;  to  quit 
at  the  expiration  of  the  current  year;  and  a 
declaration  in  ejectment,  laying  the  demise 
on  the  1st  of  November,  was  on  the  16th  of 
/anuary  following  served  upon  the  tenant, 
who  at  the  time  made  no  objectioa  to  the 
notice  to  quit,  but  said  he  should  go  oat  as 
soon  as  he  could  suit  himself;  this  wms  hdd 
to  be  {ftimH  facie  evidence  that  die  teouicy 
commenced  at  Michaelmas,  and  waus  deter* 
mined  before  the  day  of  the  demise;  Doe  d. 
Baker  v.   WombweH,  2  Camp.  559.      The 
custom  of  the  country  is  also  admiM&hle 
evidence  to  explain  the  nature  of  tlie  held* 
ing,  as  whether  a  general  holding  from 
Michaelmas  means  aid  or  nsw  Michaeimafti 


(  p)  DoedL  King  v.Grqfton,  19  Law  Times, 
108;  see  also  18  Law  Times,  347. 

(q)  See  the  form,  post,  Book  IV.,  Chap, 
v..  Sect  1,  (c). 

(r)  Samge  v.  Stapkton,  3  Car.  &  Pay. 
275.  It  is  said  to  have  been  ruled  at  Nisi 
Prius,  that  where  notice  to  quit  has  been 
served  on  the  tenant,  and  the  landlord, 
being  ignorant  of  the  time  when  the  te- 
nancy commenced,  has  given  the  notice  to 
quit  at  the  wrong  time,  that  the  tenant, 
when  the  notice  is  served,  ought  to  inform 
the  landlord  of  his  error  and  mention  the 
true  time;  Esp.  N.  P. 461.  The  rule,  how- 
ever, is  otherwise;  for  where  a  notice  to 
quit  at  Midsummer  was  given  to  a  tenant 
holding  from  Michaelmas,  it  was  held,  in 
the  Court  of  King's  Bench,  that  he  might 
insist  on  the  insufficiency  of  the  notice  on 
the  trial  of  an  ejectment,  though  he  did  not 
make  any  objection  at  the  time  that  it  was 
served ;  but  said,  "  I  pay  rent  enough 
already,  and  it  is  hard  to  use  me  thus;"  for 
the  expression  is  merely  that  of  an  angry 
man  ;  OUkapple  d.  Green  v.  CopouSf  4  Term 
Rep.  36  L  Generally  it  may  be  stated,  that 
if  the  notice  to  quit  be  served  personally  on 
the  tenant  in  possession,  and  he  make  no  ob- 
jection to  it,  it  is  prim^  facie  evidence  to  be 
left  to  the  jury,  that  the  tenancy  commenced 
at  the  season  of  the  year  when  the  notice  to 
quit  expires;  Doe  d.  Clarges  v.  Forster,  13 
East,  405  ;  S.  P.  Thomae  d.  Jones  v.  Thomas, 
2  Camp.  647.  Although  he  may  thus  insist 
on  the  insufficiency  of  the  notice  at  the  trial 
of  the  ejectment,  yet  if  he  prove  another 
commencement  of  his  term  than  that  which 
it  mentions,  he  may  defeat  the  plaintiff  of 
his  right  to  recover ;  and  if  he  dispute  the 
time  when  his  tenancy  commenced,  and  the 
notice  to  quit  does  not  correspond  with  it, 
it  is  incumbent  on  him  to  show  the  true 
commencement  of  his  tenancy ;  for  it  is  suf- 
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A  notice  to  quit  "  on  Lady-day"  is  good  for  a  holding  either  from      Book  I. 
Lady-day  old  or  Lady-day  new  style  (s):  so  it  has  been  held  that  if  ^"sECT?6y"' 

a  tenant  from  year  to  year  hold  from  old  Michaelmas,  a  notice  to  quit  ] 

**at  Michaelmas**  generally  is  good  (0 :  and  where  there  was  a  written  Period"oJKx-^ 
agreement  to  demise  from  the  following  "  Lady-day/'  a  notice  to  quit  piration. 
,  "  on  the  6th  of  April"  was  held  good,  parol  evidence  having  been 
adduced  to  show  that  by  "  Lady-day"  the  parties  meant  "  old  Lady- 
day^{u).     A  notice  dated  on  the  27th,  and  served  on  the  28th  Sep^ 
tmbeTf  requiring  a  tenant  to  quit  '*  at  Lady-day  next,  or  at  the  end  of 
his  current  year,"  was  held  in  one  case  to  mean  a  six  months'  and  not 
a  two  days'  notice  to  quit  (x) :  but  this  decision  has  been  since  ques- 
tioned in  a  case  where  a  notice  was  held  bad  which  was  served  on  the 
2l8t  of  October,  to  quit  on  the  13th  of  May  next,  or  upon  such  other 
day  as  the  current  year  for  which  you  now  hold  will  expire/'  the 
holding  being  one  from  a  day  in  November  (y).     A  notice  served  on 
the  17th  June,  to  quit  ''on  the  11th  October  now  next  ensuing,  or 
such  other  day  and  time  as  your  said  tenancy  may  expire  on,"  is  not 
a  good  notice  for  the  Michaelmas  in  the  following  year  (z),    A  notice 
delivered  to  a  tenant  at  Michaelmas,  1795,  to  quit ''  at  Lady-day  which 
will  be  in  the  year  1795,"  was  holden  to  be  a  good  notice  to  quit  at 
Lady-day,  1796;   for  the  intention  was  clear,  and  1795  was  to  be 
rgected  as  an  impossible  year  (a).    So  where  a  yearly  tenancy  expired 
in  February,  and  in  October,  1833,  a  notice  was  given  to  quit  "  at  the 
e^tpiration  of  half  a  year  from  the  delivery  of  this  notice,  or  at  such 
other  time  or  times  as  your  present  year's  holding  of  or  in  the  said 
messuage,  &c.  shall  expire  after  the  expiration  of  half  a  year  from  the 
deEvery  of  this  notice,  it  was  held  a  good  notice  for  February,  1836  (5). 
A  notice  to  quit  on  one  of  two  days  is  good,  if  served  six  months 
before  the  day  on  which  the  tenancy  commenced  (c) :  thus  where  a 
notice  was  to  ''  quit  possession  of  the  rooms  or  apartments  which  you 
now  hold  of  me  on  the  25th  of  March,  or  on  the  8th  day  of  April  next 
ensaing;"   Lord  Kenyon  held,  that  it  was  a  sufficient  notice  to  the 
tenant  ix}  quit,  if  he  received  it  six  months  before  the  end  of  the 
tenancy;   the  notice  was  clearly  intended  to  meet  a  holding  com- 
mencing either  at  old  or  new  Lady-day ;    and  at  whichsoever  day  it 
actually  commenced,  the  notice  was  calculated  to  meet  it,  being  given 

(«)  Dnm  d.  Tfttlan  v.  Walker,  Peake,  Ad.  Hep.  627. 

Ca.  194.  (y)  Doe    d.    Richmond  (Afayor,    4^.)   y. 

(0  Doe  d.  Hintie  v.  Ftnee,  2  Camp.  256;  Morphett,  7  Queen's  B.  Rep.  577. 

A  P.  iDoe  V.  Brcoket,  2  Camp.  257,  n. ;  but  (z)  Mills  v.  Goff,  14  Mees.  &  Wels.  72. 

Me  Doe  d.Spieer  r.Lea,  11  East,  312;  Smith  (a)  Doe  d.  Be^ord  (Duke)  y.  KightUy,  7 

V.  ffaUou,  8  Bing.  255 ;  1  Moore  &  Scott,  Term  Rep.  63 ;  1  Chit.  11  b. 

330.  (b)  Doe  d.  Williams  v.  Smith,  5  Ad.  &  El. 

(«)  ZVm  d.  Peters  y.  Hopkiiuom,  3  DowL  350 ;  2  Har.  &  Wol.  176;  6  Ney.  &  Mad. 

&  RyL  507.  829.    See  also  Doe  d.  Kindersley  y.  Hughes, 

{t)  Doe  d.  Hunlmgtower  (Lord)  y.  CuUi-  7  Mees.  &  Wels.  139. 

ford,  4  DowL  &  Ryl  249 ;  see  also  Doe  d,  (c)  Doe  d.  Matthewon  y.   Wrightmtm,  4 

EgrtmmU  {Earl)  y.  Forwood,  3  Queen's  B.  Esp.  5. 
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Book  I.  on  new  Michaelmas-day,  and  the  demise  laid  after  the  8th  of  April, 
•^^SECT'^ey^^  Where  a  house  and  other  premises  were  part  of  a  considerable  estate 
which  the  plaintiff  had  demised,  and  the  defendant  not  having  taken 
them  of  him,  but  of  his  tenant,  the  time  at  which  the  tenancy  com- 
menced was  unknown  to  the  plaintiff,  who  gave  a  notice  to  quit ''  at 
the  end  and  expiration  of  the  current  year  of  your  tenancy  which 
shall  expire  next  after  the  end  of  one  half-year  from  the  date  hereof;" 
Lord  Kenyon  held  this  notice  to  be  sufficient  to  entitle  the  plaintiff  to 
recover  possession,  notwithstanding  that  no  particular  day  was  men- 
tioned, and  the  plaintiff  had  a  verdict  (d).  So  a  notice  to  a  weekly 
tenant  to  quit  at  the  end  of  his  tenancy  next  after  a  week  from  the 
date  of  the  notice  is  sufficient  (e). 
bere  Three  Where  premises  are  let  from  year  to  year  upon  an  agreement  that 
*'"i8suffi°  either  party  may  determine  the  tenancy  by  a  quarter's  notice,  the 
?  ^cicnt  by  Agree-  notice  must  expire  at  the  period  of  the  year  when  the  tenancy  com- 
V,  menced  (/) :   so  where  premises  are  taken  under  an  agreement,  by 

^  which  the  tenant  "  is  always  to  quit  at  three  months'  notice,"  the  notice 

•^".  must  expire  either  on  the  same  day  of  the  year  the  tenancy  com- 

menced, or  on  one  of  the  three  other  corresponding  quarter-days  {g). 
/^  Where  by  an  agreement  in  writing,  dated  20th  May,  1824,  the  de- 

>^  fendant  "  agreed  to  let  to  the  plaintiff  two  upper  rooms,  and  part  of 

a  lower  room  as  a  workshop  and  smithy,  and  to  find  power  for  three 
^  lathes,  &c.;  and  the  plaintiff  agreed  to  pay  rent  for  the  above,  61iL 

[I-  per  year,  to  be  paid  quarterly  in  cash;  and  that  three  months*  notice 

should  be  required  from  each  party ;"  and  took  possession  of  the  rooms 
on  the  same  day,  and  the  defendant  found  the  power,  after  which,  on 
the  20th  of  August,  the  defendant  served  the  plaintiff  with  a  written 
notice  of  that  date  to  quit  the  rooms  on  the  20th  of  November  fol- 
lowing ;  and  the  plaintiff  did  not  then  object  to  the  notice,  but  held 
over  after  the  20th  November,  from  which  day  the  defendant  ceased 
to  find  the  power;  and  on  the  19th  of  January,  1825,  the  plaintiff  and 
defendant  settled  their  accounts  up  to  the  20th  of  November  precedingy 
when  the  plaintiff  agreed  to  give  up  the  keys  of  the  room ;  but  after- 
wards refused  to  do  so,  saying,  "  that  the  notice  was  bad ;"  to  which 
the  defendant  replied,  ''  then  there  would  soon  be  another  quarter's 
rent  due;"  in  an  action  by  the  plaintiff  for  damages  for  the  discon- 
tinuance of  the  power  by  the  defendant,  it  was  held  that  the  agree- 
ment was  a  demise  of  a  tenement,  creating  a  tenancy  which  could  not 
be  determined  but  by  a  notice  ending  with  the  current  year,  except  by 
custom ;  and  that  the  plaintiff's  agreeing  to  give  up  the  key  when  he 
did,  was  no  acquiescence  in  the  notice  served  upon  him  (A). 

(d)  Doe  d.  Phillips  v.  Butler,  2  Esp.  589.       555 ;  2  Camp.  78. 

(e)  Doe  d.  Campbell  v.  Scott,  6  Bing.  362;  {g)  Kemp  v.  Derrett,  S  Camp.  5ia 

4  Moore  &  Pay.  20.  {h)  Brown  v.  Burtiruhaw,  7  DowL  &  Ryi 

(/)  Doe  d.  Pitcher  v.  Donovan,  1  Taunt       605. 
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Where  house  and  land  are  let  together  to  be  entered  upon  at  dif-       Book  I. 
ferent  times;  and  it  does  not  appear  from  the  terms  of  the  demise.       Sect. 6. 


*T. 


tie 


from  what  time  the  whole  is  to  be  taken  as  let  together:  the  notice  to  „,. 

,         .  .  ,  .    -  ,  .  ,     ,  ,   Wliere  there 

quit  must  be  giyen  to  quit  at  the  period  at  which  the  tenant  entered  are  different     ^  I 
upon  that  part  of  the  premises  which  forms  the  principal  subject  of  £^^^0° th 
demise ;  it  is  a  question  of  fact  for  the  jury,  which  is  the  principal,  Premises, 
and  which  is  the  accessorial  subject  of  demise,  in  order  for  the  judge 
to  decide  whether  the  notice  to  quit  the  whole  were  given  in  time  (i). 
Therefore,  where  a  tenant  held  the  land  from  the  2nd  of  February, 
and  the  house,  &c.  from  the  1st  of  May,  a  notice  on  the  16th  of 
February  to  quit  at  the  end  of  his  present  year's  holding  is  good  for 
the  following  spring,  it  not  being  shown  by  the  tenant  that  the  land 
was  not  the  principal  subject  of  demise  (A).     Where  there  was  an 
agreement  of  demise,  dated  in  January,  of  a  dwelling-house  and  other 
buildings,  for  the  purpose  of  carrying  on  a  manufacture,  together  with  -f? 

certain  meadow,  pasture  and  bleaching  grounds,  watercourses,  &c.,  for  'yi 

a  term  of  thirty-five  years,  to  commence  as  to  the  meadow  ground  '^f 

from  the  26th  day  of  December;  as  to  the  pasture  from  the  25th  day  j^ 

of  March ;  and  as  to  the  housing,  mills  and  all  the  rest  of  the  pre-  3 

mises,  from  the  1st  of  May ;  reserving  the  first  half-year's  rent  on  the  .^ , 

day  of  Pentecost,  and  the  other  half-year's  rent  at  Martinmas ;  it  was  ^< 

held,  that  the  substantial  subject  of  demise  being  the  house  and  build-  ^ 

ings  for  the  purpose  of  the  manufacture,  which  were  to  be  entered  on  |^ 

the  1st  of  May;  that  was  the  substantial  time  of  entry  to  which  a  "^i 

notice  to  quit  ought  to  refer,  and  not  to  the  25th  of  December,  when  d^ 

the  incoming  tenant  had  liberty  of  entering  on  the  meadow,  which  was  !}'l 

merely  auxiliary  to  the  other  and  principal  subject  of  demise;  and  ; 

consequently  that  a  notice  to  quit  served  on  the  28th  of  September 
(which  would  have  been  sufficient  with  reference  even  to  the  25th  of 
March,  the  day  of  entering  on  the  pasture  ground,  the  29th  of  Sep- 
tember being  the  corresponding  half-yearly  day  of  holding  to  the  25th 
of  March),  to  quit  at  the  expiration  of  the  current  year  of  hoJdingy 
was  sufficient  (/).  Where  a  tenant  held  a  farm,  as  to  the  arable  lands 
from  CandlemoSj  and  as  to  the  buildings  and  pastures  from  May-day^ 
and  the  rent  was  payable  at  Michaelmas  and  Lady-day ^  a  notice  to 
quit  given  six  months  before  May-dayy  but  not  six  months  before 
Candlemas,  was  held  insufficient  (m)  :  but  where  there  was  an  agree- 
ment by.  a  tenant  of  a  farm  '^  to  enter  on  the  tillage  land  at  Candlemas^ 
and  on  the  hoif^e  and  all  other  the  premises  at  Lady-day  following, 
and  that  when  he  left  the  farm  he  should  quit  the  same  according  to 

(i)  Doe  d.  Beapy  v. Howard,n  East, 498.  Kkodet,  11  Mees.  &  Wels.  600;  1  Dow.  & 

{k)  Doe  d.  Kindersley  y.  Hughe*,  7  Mees.  Low.  292. 

&  Wels.  139.     If  a  good  notice  to  quit  is  (/)  Doe  d.  Bradford  {Lord)  v.  Watkins,  7 

given  for  the  first  period,  it  is  doubtful  whe-  East,  551 ;  3  Smith,  517. 

ther  the  landlord  can  recover  in  ejectment  (m)  Doe  d.  Grey  de  Wilton  {Lord)  v. , 

the  part  held  from  the  later  period  on  a  de-  2  East,  384,  n. 
mise  laid   between.    Doe  d.  Davenport  v. 


flllifi  w 


Whrre  the 
Taking  is  for 
S  less  Period 
than  Q  Year. 


EXPIBATION  OF  NOTICE  TO  QUIT.  ^W  J 

a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant  BookIv*  «. 
shall  enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  ^"  SEc"6f^^  ?A^: 
be  void  by  the  Statute  of  Frauds  as  to  the  duration  of  the  term, 
the  tenant  holds  under  the  terms  of  the  lease  in  other  respects; 
and  therefore  the  landlord  can  only  put  an  end  to  the  tenancy  at 
Candlemas  (x). 

No  new  tenancy  is  created  by  a  mere  agreement  for  an  increase  of  Vhere  there 
rent  in  the  middle  of  the  year  of  a  tenancy,  and  a  notice  to  quit  after  chanRrof  c 
the  receipt  of  the  increased  rent  must  expire  at  the  time  when  the  cumstances. 
tenant  originally  entered  (y)  :  and  where  a  tenant  under  a  lease  con« 
tinnes  to  hold  after  the  expiration  of  it,  as  a  tenant  at  will,  and  assigns 
to  another,  the  tenancy  of  the  assignee  shall  be  held  to  commence  at 
the  day  on  which  the  original  tenancy  commenced  under  the  lease, 
and  notice  to  quit  on  that  day  only  is  good,  notwithstanding  the  as- 
signee came  in  on  a  different  day  {z), 

(d)  Waiver. 
If  a  landlord  receive  or  distrain  for  rent,  due  after  the  expiration  Bv  Acceptanca^ 
of  a  notice  to  quit,  it  is  a  waiver  of  that  notice ;  so  the  receipt  by  the  °     ^°^         * 
lessor's  agent  of  rent  due  at  Michaelmas  is  prim&  facie  a  waiver  of 
a  notice  to  quit  at  Midsummer  (a) ;  but  where  rent  is  usually  paid 
at  a  banker's,  if  the  banker,  without  any  special  authority,  receive 
rent  accruing  after  the  expiration  of  a  notice  to  quit,  the  notice  is  not 
thereby  waived :  so  if  the  money  be  not  received  <is  rent,  but  as  a 
satisfaction  for  the  injury  done  by  the  tenant  in  continuing  on  the 
premises  as  a  trespasser,  it  will  not  have  such  an   operation  (6). 
Although  a  notice  to  quit  is  in  general  waived  by  the  receipt  of  rent 
due  subsequently  to  such  notice;  yet  the  mere  acceptance  of  rent  by  '? 

a  landlord  subsequently  to  the  time  when  the  tenant  ought  to  have  '^ 

quitted  according  to  the  notice  given  him  for  that  purpose,  is  not  of 
Hself  a  waiver  on  the  part* of  the  landlord  of  such  notice,  but  matter  ^ 

of  evidence  only  to  be  left  to  the  jury,  under  the  circumstances  of  the  % 

case;  for  the  landlord  might  possibly  have  accepted  the  rent  under  ^ 

terms,  or  made  an  express  declaration  that  he  did  not  mean  to  waive  ^ 

the  notice ;  and  that  notwithstanding  his  acceptance  or  receipt  of  the  1 

rent,  he  should  still  insist  upon  the  possession ;  or  fraud  or  contriv-  \ 

ance  might  have  been  practised  on  the  part  of  the  tenant  in  paying  : 

it;  the  question,  therefore,  in  such  cases  is,  quo  animo'the  rent  was 
i^eceived,  and  what  the  real  intention  of  both  parties  was  (c).  So  a 
demand  of  rent  accruing  subsequently  to  the  expiration  of  a  notice  to 

(x)  Dog  d.  Bigge  t.  BeU,  6  Term  Rep.  (o),  ante,  p.  293. 
♦71.  (a)  Doe  d.  Aih  v.  Calvert,  2  Camp.  387. 

(jr)  Doe  ±Be€(fardr.Kendriek,  Ad.  E}eeU  (b)  Goodright  d.  Charter  v.   Cordwent,  6 

107,  4ch edit.;  and  aee  Doe  d,  Holctmbe  v.  Terra  Rep.  220;    Zouch  d.    Ward  v.  Wil- 

Miuom,  6  Esp.  10.    See  ante,  185.  lingale,  1  U.  Black.  311. 

(z)  Doe  d.  Castletom  ▼.  Samuel,  5  Esp.  (c)  Doe  d.  Cheney  v.  Batten,  Cowp.  243. 

173.   Bat  lee  the  cases  in  notes  (m),  (n)  and 
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jt^ AFTER  VII. 

Sect.  6. 


By  giving  a 
pecond  Notice 
»quit 


K  By  other  Acts. 


WAIVER  OF  NOTICE  TO  QUIT. 

quit,  is  not  necessarily  a  waiver  of  the  notice,  but  is  a  question  of  in- 
tention which  ought  to  be  left  to  the  jury  (rf). 

Generally  speaking,  giving  a  second  notice  to  quit  amounts  to  a 
waiver  of  a  notice  previously  given  :  thus  a  second  notice  to  a  defend- 
ant to  quit  at  Michaelmas,  1811,  has  been  held  to  be  a  waiver  as  to 
him  of  a  former  notice  given  to  the  original  lessee,  from  whom  he 
claimed  by  assignment,  to  quit  at  Michaelmas,  1810(6).  Where  a 
landlord  gave  a  notice  to  quit  different  parts  of  a  farm  at  different 
times,  which  the  tenant  neglected  to  do  in  part,  in  consequence  of 
which  the  landlord  commenced  an  ejectment;  and  before  the  last 
period  mentioned  in  the  notice  was  expired,  the  landlord,  apprehending 
that  the  witness  by  whom  he  was  to  prove  the  notice  would  die,  gave 
another  notice  to  quit  at  the  same  respective  times  in  the  following 
year,  but  continued  to  proceed  with  his  ejectment,  it  was  held  that 
the  second  notice  was  not  a  waiver  of  the  first  (/).  If,  after  the  ex- 
piration of  a  notice  to  quit,  the  landlord  give  the  tenant  a  fresh  notice, 
that  unless  he  quit  in  fouiieen  days,  he  will  be  required  to  pay  double 
value,  the  second  notice  is  no  waiver  of  the  first  {g) :  so  if  a  landlord 
give  notice  to  his  tenant  to  quit  at  the  expiration  of  the  lease,  and  the 
tenant  hold  over,  and  a  second  notice  be  delivered  to  the  tenant,  after 
the  expiration  of  such  notice,  "  to  quit  on  a  subsequent  day  or  to  pay 
double  rent  ;*^  it  is  no  waiver  of  the  first  notice  (A). 

If  the  landlord  has  given  a  notice  to  quit,  and  the  tenant  holds 
over,  the  landlord  cannot  waive  his  notice  and  distrain  for  rent  subse- 
quently accruing  (i).  Where  a  three  months'  notice  was  given,  the 
rent  being  reserved  quarterly,  and  the  landlord  expressed  neither  his 
assent  or  dissent  to  admit  it,  and  took  the  rent  up  to  the  time  when 
his  tenant  quitted ;  it  was  construed  to  be  such  an  acquiescence  as 
amounted  to  presumptive  evidence  that  the  parties  intended  to  dis- 
pense with  the  notice,  and  was  therefore  deemed  a  waiver  of  it  (A). 
If  at  the  end  of  the  year  (where  there  has  been  a  tenancy  from  year 
to  year)  the  landlord  accept  another  person  as  his  tenant  in  the  room 
of  the  former  tenant,  without  any  surrender  in  writing,  such  accept- 
ance shall  be  a  dispensation  of  the  notice  to  quit(Z).  But  where 
there  was  a  notice  to  quit  ceitain  lands  upon  the  Ist  May,  1848, 
signed  by  a  receiver  in  the  Court  of  Chancery ;  it  was  held,  that  the 
notice  was  not  waived  by  a  written  statement  by  the  receiver  made  in 
January,  1849,  in  the  cause  to  the  Master,  in  which  statement  the 
person  served  with  the  notice  was  described  as  the  tenant  of  the  lands, 
and  indebted  as  such  for  rent  which  accrued  due  on  the  1st  November, 


(rf)  Blyth  V.  Dennett,  13  C.  B.  178. 

(e)  Doe  d.  Brierly  v.  Palmer,  16  East,  53. 

(/)  Doe  d.  Williams  v.  Humphrey,  2  East, 
237. 

(g)  Doe  d.  Digby  v.  Steel,  3  Camp.  117. 

{h)  Messenger  v.  Armstrong,  I  Term  Rep. 
53, 


(0  Jenner  ▼.  Clegg,  1  Mood.  &  Rob.  213; 

Jjford  V.  rtckery,  I  Car.  &  Mar.  280;  Hit- 

Hams  V.  Stiven,  15  Law  J.  (N.  S.)  Q.  B.  321 ; 

10  Jur.  80 K      See  Book  II.,   Chap.  XL, 

Sect  1. 

(k)  Shirley  v.  Neumum,  1  Esp.  266L 
(/)  Sparrow  t.  Hawkes,  2  Esp.  505, 


WAIVER  OF  NOTICE  TO  QUIT — DISCLAIMER.  3t)l 

1848  (m).  Where  a  landlord  of  premises  about  to  sell  them,  gave  his  Book  1/ 
tenant  notice  to  quit  on  the  11th  October,  1806,  but  promised  not  to  "s^ecx%. 
turn  him  out  unless  they  were  sold ;  and  not  being  sold  till  February, 
1807,  the  tenant  refused  on  demand  to  deliver  up  possession ;  on  eject- 
ment brought,  it  was  held  that  the  promise  (which  was  performed) 
was  no  waiver  of  the  notice,  as  it  did  not  operate  as  a  license  to  be  on 
the  premises,  otherwise  than  subject  to  the  landlord's  right  of  acting 
on  such  notice,  if  necessary ;  and  therefore,  that  the  tenant  not  having 
delivered  up  possession  on  demand  after  a  sale,  was  a  trespasser  from 
the  expiration  of  the  notice  to  quit  (n). 


Sect.  7. — Disclaimer. 
Wherever  the  tenant  disclaims  to  hold  under  the  title  of  his  landlord  what  amounti 
—as  where  he  attorns  to  another  person — we  have  seen  that  no  notice  *?  *  '^"" 
to  quit  is  necessary,  on  the  ground  that  such  an  act  amounts  in  fact  to 
a  forfeiture  of  the  term  (o).     A  denial  by  parol  by  a  tenant  for  a  term 
of  years  of  his  landlord's  title,  is  not  a  forfeiture  of  his  term(jp). 
The  mere  payment  by  the  tenant  to  a  third  person  of  the  rent  re- 
served by  his  lease  does  not  amount  to  a  disclaimer  of  the  title  of 
the  landlord,  so  as  to  operate  as  a  forfeiture  of  tlie  lease  (q).     A 
refusal  by  the  tenant  to  pay  rent,  on  the  ground  that  another  person 
had  ordered  him  not  to  pay  any,  is  evidence  of  a  disclaimer  of  the 
tenancy  (r).     A  refusal  to  pay  rent  to  a  devisee  in  a  will  which  was 
contested  is  not  a  disavowal  of  the  title  of  such  devisee ;  but  where 
the  defendant  held  premises  under  a  tenant  for  life,  on  whose  death 
possession  was  claimed  and  rent  demanded  by  the  heir  at  law  of  the 
devisor ;  whereupon  the  defendant  wrote  to  the  attorney  of  the  heir  at 
law,  stating  that  he  held  as  tenant  to  J.  S.  (the  husband  of  the  tenant 
for  life)  in  right  of  his  wife  ;  that  he  had  never  considered  the  claimant 
as  the  landlord  of  the  house ;  and  that  he  should  be  ready  to  pay  the 
arrears  to  any  person  who  should  be  proved  to  be  heir  at  law ;  but 
that  he  must  decline  taking  upon  himself  to  decide  upon  the  claim 
made  on  him  without  more  satisfactory  proof  in  a  legal  manner ;  it 
was  held  that  this  letter  amounted  to  a  disclaimer  of  the  title  of  the 
heir  at  law,  and  that  he  might  maintain  ejectment  against  the  tenant 
without  giving  him  a  previous  notice  to  quit  (s).     A  remainder-man, 
after  the  death  of  tenant  for  life  who  had  made  a  voidable  lease, 
applied  for  rent  to  the  tenant,  who  at  first  did  not  refuse  to  pay,  but 
after  some  negociation  did  so,  saying  that  he  understood  that  another 

(»)  Parsons  t.  PurceU,  12  Ir.  Law  Rep.  (q)  Doe  d.  Dillon  v.  Parker,  Gow.  180 ; 

90.  Doe  d.  WiUiamg  v.  Pasqualiy  Peake,  196. 

(■)  WkiUaere  d.  Boult  v.   Symonds,   10  (r)  Doe  d.  Whitehead  v.  Piitman,  2  Nev. 

E»t,  13.  &  Man.  673. 

(«)  Ante,  p.  285.  (*)  Doe  d.  Calvert  v.  Frowd,  4  Bing.  557 ; 

(p)  Doe  d.  Gratfes  ▼.  Wells,  10  Ad.  &  EI.  1  Moore  &  Pay.  480. 
427;  2Per.&Dav.396. 
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Book  I.      person  was  entitled  to  the  estate ;  held  that  the  remainder-man  might 
"sect? 7.    '  maintain  ejectment  without  notice  to  quit  or  demand  of  possession, 
there  being  a  disclaimer  of  the  remainder-man's  title  (Q:  so  where  a 
tenant,  upon  being  applied  to  for  rent,  said  that  his  connectioD  as 
tenant  with  the  party  applying  had  ceased  many  years,  it  was  held  to 
be  evidence  of  an  antecedent  disclaimer  (u).    A  tenant  who  held  under 
an  agreement  by  H.  for  a  lease  for  seven  years,  or  for  a  lease  for  Uvea, 
on  being  applied  to  for  possession  by  the  attorney  of  the  assignee  of 
H.  under  an  impression  that  the  seven  years  were  expired,  said,  ^I 
hold  on  a  lease  for  lives,  and  as  long  as  they  live  I  will  not  give  up 
possession ;  you  know  I  have  an  agreement :"  the  attorney  then  de- 
manded a  quarter's  rent,  which  was  due,  but  the  tenant  refused  it, 
saying,  **  I  hold  under  H.  and  was  directed  by  him  to  pay  the  superior 
landlord,  and  I  will  do  so;  how  do  I  know  he  may  not  come  and  make 
a  demand  on  me  :"  held,  that  this  was  not  a  disclaimer  of  the  title  of 
the  assignee  (:r).     Lands  were  devised  to  trustees  for  a  term  of  years, 
in  trust,  among  other  things,  to  permit  the  devisor's  widow  to  take  the 
rents  during  her  life ;  a  tenant  from  year  to  year  continued  in  possesr 
sion  for  three  years  after  the  death  of  the  devisor,  and  paid  rent  to 
the  widow ;  he  then  received  from  her  a  notice  to  quit,  when  he  said  he 
did  not  think  she  would  turn  him  out  of  possession,  as  she  had  promised 
he  should  continue  tenant  from  year  to  year;  held,  some  evidence 
of  disclaimer  of  the  title  of  the  trustees  (y).    Where  several  persons 
joined  in  letting  land,  and  it  was  agreed  tliat  the  rent  should  be  paid 
to  an  agent  for  them,  and  afterwards  one  of  the  lessors,  to  whom 
alone  in  fact  the  land  belonged,  demanded  rent  of  the  tenant,  who  s^ 
"  you  are  not  my  landlord ;"  it  was  left  to  the  jury  to  say  whether  he 
intended  that  the  relation  of  landlord  and  tenant  did  not  exist  between 
them,  or  merely  that  the  rent  was  to  be  paid  to  the  agent  (^r).    The 
writ  in  ejectment  may  be  dated  on  the  day  on  which  the  disclaimer  is 
made  (a).     An  admission  of  a  disclaimer  made  after  the  day  of  the 
demise  in  ejectment,  but  not  amounting  to  an  admission  that  such 
disclaimer  took  place  before  tlie  day  when  the  admission  was  made, 
was  held  not  to  have  the  effect  of  determining  a  tenancy  (ft).    Iq 
ejectment  against  two  persons  as  landlord  and  tenant,  an  admission 
by  the  tenant,  after  action  brought,  of  an  attornment  by  him  to  the 
landlord  having  taken  place  before  the  day  of  the  demise,  was  held 
sufficient  evidence  of  a  disclaimer  as  against  both  the  defendants  (c). 

(0  /)«  d.  PhiUipt  ▼.  RoUingt,  4  Com.  B,  773.                                                          ^ 

Rep.  188.  (a)  Doe  d.  Graxfet  ▼.  WelU,  10  Ad.  &  KL 

(u)  Doe  d.  Qrubh  v.  Gruhhy  10  Barn.  &  427;  2  Per.  &  Day.  396;  Doe  d.  Bonetf  ▼• 

Crea.  816 ;  5  Man.  &  Ryl.  666.  Long,  9  Car.  &  Pay.  773. 

(x)  Doe  d.  William*  ▼.  Cooper,  1  Man.  &  {h)  Doe  d.  Lewie  y.  Cawdor^  1  Croi&r.H. 

Gran.  136 ;  1  Scott,  N.  R.  36.  &  Ros,  398 ;  4  Tyr.  852. 

(y)  Doe  d.  Daniee  v.  Ewmtt  9  Mees.  &  (c)  Doe  d.  Mee  y.  Litheriand^  4Ad.&l^ 

Wels.  48.  784;  6  Ney.  &  Man.  313. 

(«)  Doe  d.  Bennett  y.  Long,  9  Car.  &  Pay. 
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A  distress  put  in  by  the  landlord  for  rent  is  a  waiver  of  a  disclaimer      Book  I. 
bythetenant(rf).  ^"s7c"7^"'e/- 


Sect.  S.— Death. 


Waiver. 


In  some  few  cases  also,  a  tenancy  from  year  to  year  may  be  deter-  in  what  Caset^^ 
mined  by  the  death  of  the  parties :  as  where  the  lessor  was  merely  a  determined  bj 
tenant  for  his  own  life,  or  pur  autre  vie ;  for  in  this  case,  as  he  could  l>eath. 
not  grant  any  estate  to  continue  longer  than  the  term  of  the  life  for 
which  he  himself  held  the  estate,  a  tenancy  from  year  to  year  created 
by  him  must  necessarily  be  determined  by  the  death  of  the  person  for 
whose  life  the  lessor  held  the  property  (e).    This  applies  to  tenancies 
created  by  the  incumbents  of  livings,  who  are  merely  tenants  for  life 
of  the  glebe  land ;  and  it  has  accordingly  been  held,  that  a  tenancy 
from  year  to  year  of  glebe  land  is  determined  by  the  death  of  the  in- 
cumbent (y).     If  one  joint-tenant  make  a  lease  for  years,  "  if  he  and  Jolnt-teDanti 
his  companion  live  so  long,"  and  afterwards  surrender  his  moiety,  and 
take  back  another  estate ;  the  lease  determines  by  the  death  of  either 
of  them :  for  it  has  no  continuance  longer  than  the  jointure  continues ; 
and  that  is  severed  by  the  surrender,  and  the  new  estate  being  taken(jr). 


(i)  Doe  d.  DaM  y.  WUUamt,  7  Car.  & 
Paj.SSS. 
(e)  huifvrd  ▼.  Bar}>er^  1  Tenn  Rep.  86. 


(/)  Oo0  d.  Kirbyy,  Carter,  Ryan  &  Moo. 
237. 
ig)  DanUl  ▼.  Hill,  Cro.  Jac.  877. 
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CHAPTER  VIII. 

RENEWAL    OF    LEASES. 

Book  I.      Some  nice  points  occur  in  the  books  concerning  the  construction  of 
^^^ 1  covenants  for  renewal  of  leases,  the  question  in  general  being  whether 

Se^nts^for*^  the  renewed  lease  is  to  contain  a  similar  covenant  for  renewal,  so  gi?ing 
Renewal  of  a  right  of  renewal  for  ever  (a).    The  leaning  of  the  Courts,  however, 
is  against  perpetual  renewals  (6) ;  and  therefore,  in  order  to  establish 
this  construction  the  intention  must  be  unequivocally  expressed,  and  a 
proviso  in  general  terms,  that  the  lease  to  be  granted  shall  contain  the 
same  covenants  and  agreements  as  the  lease  containing  the  covenant, 
has  been  repeatedly  held  not  to  extend  to  the  covenant  for  renewal  (c). 
A  covenant  to  grant  such  fui-ther  lease  ^^  as  should  be  desired  b;  the 
lessee,"  under  the  same  rents  and  covenants ;  and  a  covenant  to  exe- 
cute one  or  more  leases  under  the  same  rents  and  covenants, ''  and  so 
to  continue  the  renewing  of  such  lease  or  leases''  to  the  lessee  and 
his  assigns,  have  been  held  sufficiently  to  show  the  intention  of  the 
parties  to  renew  perpetually  (rf).     In  one  case  it  was  held  that  a  lessor 
and  his  ancestors  had,  by  their  own  acts  of  successive  renewals,  con- 
strued a  covenant  in  a  lease  for  lives  to  be  for  a  perpetual  renewal,  and 
that  he  was  therefore  bound  by  it  (e).     But  in  a  subsequent  case,  this 
method  of  construing  the  covenant  by  the  equivocal  acts  of  the  parties 
was  repudiated  (f).     A  covenant  in  a  lease  of  land  for  ninety-eight 
years,  that  the  lessor  will  from  time  to  time  renew  the  lease,  and 
])erfect  such  other  assurances  as  the  lessee  should  reasonably  require 
for  strengthening,  confirming  and  sure-making  the  demised  premises, 
at  such  rents,  and  under  such  covenants  and  conditions,  as  in  the  lease 
were  contained,  is  not  a  covenant  for  perpetual  renewal  {g).     Where 
one,  in  consideration  of  51.  8s,  in  nature  of  a  fine,  and  of  a  yearly  rent 
of  6s.  9d.  demised  certain  ground,  with  the  buildings,  &c.,  for  twenty- 
one  years,  with  a  proviso  for  distress,  if  the  rent  were  in  arrear  for 
fourteen  days ;  and  tlie  lessor  covenanted  at  the  end  of  eighteen  years 
of  the  term,  or  before^  orf  request  of  the  lessee,  to  grant  a  new  lease  of 

(a)  Covenants  for  perpetual  renewal  of  v.  Foote,  2  Bro.  Cha.  Ca.  636;  2  Cox,  174. 
leases  are  considered  as  real  agreements,  (d )  Bridges  v.  Hitchcock,  1  Bro.  Par.  Ca. 
and  go  with  the  land,  and  therefore  will  affect  522 ;  Furnivai  v.  Crewe,  S  Atk.  8S> 
even  the  legal  interest  of  those  who  take  the          (e)  Cooke  v.  Booth,  Cowp.  819. 
estate  with  notice  of  these  leases  and  cove-  (/)  In Baynhamy.  Guy's  HaspUai,  3  Ves. 
nants;  Sftelbume  {Earl)  v.  Biddulph,  6  Bro.  298.     See  also  Eaton  v.  Lyon,  Ibid.  694; 
P.  C.  863.  and  Iggulden  v.  May,  9  Ves.  331 ;  7  East, 

(b)  Baynham  v.  Guy's  Hospital,  3  Ves.  237;  3  Smith,  269;  2  New  Rep.  449. 
298.  ig)  Browne  v.  Tighe  (in  error),  2  Claik  & 

(c)  4  Jarm.  Prcc  894,  3rd  edit ;   Tritton  Fin.  896. 
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the  premises  "  for  the  like  fine,  for  the  like  term  of  twenty-one  years,       Book  L 

at  the  like  yearly  rent,  with  all  covenants,  grants  and  articles,,  as  in      *^^^' 

that  indenture  were  contained  ;**  it  was  held,  that  this  covenant  was 

satisfied  by  the  tender  of  a  new  lease  for  twenty-one  years,,  containing 

all  the  former  covenants  except  the  covenant  for  future  renewal  (A). 

An  agreement  in  a  lease  for  lives,  that  upon  the  renewing  or  inserting 

of  any  life  or  lives^  a  certain  sum  shall  be  paid  by  the  lessee,  his  heirs 

and  assigns,  to  the  lessor,,  his  heirs  and  assigns,  does  not  amount  to 

a  covenant  for  perpetual  renewal  (i).     Where  a  lefiisor  covenanted  to 

renew  the  lease  at  the  request  of  the  lessee  within  the  term ;  and  the 

lessee  did  not  request,  but  his  executors  did;  the  Lord  Chaucellor 

(Lord  Macclesfield)  ordered  the  lessor  to  renew  the  demise  of  the 

premises  for  twenty-one  years,  that  being  the  usual  term,  but  said  that 

though  the  new  lease  was  to  be  made  on  the  same  covenants^  yet  that 

that  did  not  take  in  a  covenant  for  renewing  (A). 

If  a  lease  for  ninety-nine  years,,  determinable  on  three  lives,  be  con-  What  amount* ' 
▼eyed  in  trust  for  A.  for  life,  and  A.  covenant  to  use  his  utmost  en-  J^covewintto 
deafours^  as  often  as  any  of  the  persons  on  whose  lives  the  premises  renew, 
are  held  shall  die,  to  renew  the  same  by  purchasing  of  the  lord  of  the 
fee  a  new  life  in  the  room  of  such  as  shall  fail,  it  is  no  breach  of  the 
covenant,  if  upon  one  of  the  lives  failing  he  procure  a  renewal  upon 
bis  own  life  (/).     A  sum  falling  short  of  three  years'  annual  value  of 
premises,  calculated  on  the  rack  rent,  is  not  an  unreasonable  fine  for 
the  renewal  of  a  lease  by  the  Duchy  of  Cornwall ;  and  therefore  the 
lessee  having  covenanted  in  an  under-lease  to  do  his  utmost  endea- 
vours to  procure  a  renewal  of  the  letters-patent,  on  either  of  three 
cestui  que  vies  dying,  commits  a  breach  of  his  covenant  by  not  paying 
such  a  fine  demanded  for  a  renewal  (m).     Where  a  lessor  covenants 
that  if  a  lessee  surrender  at  any  time  during  the  term,  he  will  grant 
him  a  new  lease,  and  then  levies  a  fine  of  the  premises;  this  is  a 
breach  of  the  covenant,  and  in  an  action  of  debt  on  bond  for  the 
performance  of  covenants,  the  lessee  need  not  show  that  he  offered  to 
surrender  (n).     A  covenant  in  a  corporation  lease  to  renew  upon  the 
felling  in  "  of  one  life  for  ever,"  cannot  be  extended  to  the  case  where 
two  Sire  suffered  to  fall  in,  although  a  compensation  be  offered  (o). 


U)  If  gulden  V,  May,  7  East,  237 ;  8 
Smith,  269;  2  New  Rep.  4*9;  9  Ves.  331. 

{«)  Smyth  ▼.  Nangle  (in  error),  7  Clark  & 
Kn.405;  1  West.  184. 

(*)  Hide  V.  Skinner,  2  P.  Wms.  197.  Lord 
Hardvicke,  in  a  subsequent  case,  said  this 
^edgioo  could  not  be  considered  as  an  au- 
tWity  upon  the  subject,  being  rather  like 
ao  award  and  a  compromise  than  a  decree. 
•«AUc448. 

(0  Settdamore  v.  Straiton,  1  Bos.  &  Pul. 
45d. 

(ai)  Smpsom  ▼.  Clayton^  4  Bing.  N.  C. 
756 ;  6  Scott,  469 ;   1  Am.  299. 


(«)  Buckler  v.  Harvy,  Cro.  Eliz.  450; 
Mayne  v.  Scott,  Cro.  Eliz.  479. 

(o)  3  Bro.  Cha.  Ca.  529.  Incidentally  to 
the  subject  with  respect  to  the  prices  paid 
on  the  renewal  of  leases,  it  may  be  observed, 
that  in  a  case  where  A.,  being  possessed  of 
premises  held  under  B.  by  lease,  renewable 
from  time  to  time  on  payment  of  certain 
fines  and  fees,  demised  them  for  a  term  to 
C,  who  covenanted  "  that  he  would  from 
time  to  time,  and  at  all  times  during  the 
term,  pay  to  A.  or  B..such  part  of  the  fines 
and  fees  which,  on  every  renewal  by  J.  of 
the  lease  under  which  he  held  the  premises 
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Book  T. 
Chap.  VIIL 


Where  it  was  covenanted  that  the  lessor  would  renew  whenever 
any  life  or  lives  dropped,  provided  that  if  the  lessee.  Iris  executors  or 
t  Acts  will  administrators,  upon  or  after  the  death  of  any  of  the  life  or  lives,  shall 
ture  of  the     refuse  or  neglect  to  renew  the  said  lease,  or  make  application  therein, 
t  to  Re-     Qp  tendei.  gy^h  new  lease,  and  pay  or  tender  a  certain  fine,  then  the 
indenture  should  be  void ;  it  was  held,  that  by  such  neglect  the  lessee 
forfeits  his  right  of  renewal,  and  might  be  ejected  for  not  applying 
when  the  first  life  dropped  (p).     Where  A.  and  JB.  covenanted  in  a 
lease  for  sixty-one  years,  that  at  any  time  within  one  year  after  the 
expiration  of  twenty  years  of  the  said  term  of  sixty-one  years,  upon 
the  request  of  the  lessee  and  his  paying  6/.  to  the  lessors,  they  woold 
execute  another  lease  of  the  premises  unto  the  lessee  for  and  daring 
the  further  term  of  twenty  years,  to  commence  from  and  after  the  ex- 
piration of  the  said  term  of  sixty-one  years.  Sec,  and  so  in  like  manner 
at  the  end  and  expiration  of  every  twenty  years  during  the  said  term 
of  sixty-one  years,  for  the  like  consideration  and  upon  the  like  request, 
would  execute  another  lease  for  the  further  term  of  twenty  years,  &&, 
to  commence  at  and  from  the  expiration  of  the  term  then  last  before 
granted,  &c. ;  it  was  held,  that  under  this  covenant,  the  lessee  could 
not  claim  a  further  term  at  the  end  of  the  last  term  of  twenty  years 
ia  the  lease,  where  he  had  omitted  to  claim  a  further  term  at  the  end 
of  the  first  and  second  twenty  years  in  the  lease  (qX     Where  there 
was  a  lease  for  twenty-one  years  at  IZ.  rent,  with  a  covenant  to  the 
tenant  to  renew  from  twenty-one  years  to  twenty-one  years,  to  make 
up  ninety-nine  years ;  and  at  the  expiration  of  the  first  term  an  arrear 
of  rent  being  due,  and  no  application  being  made  for  a  renewal,  the 
lessor  brought  an  ejectment  and  obtained  judgment  and  possession; 
on  a  bill  filed  in  Chancery,  a  renewal  was  decreed,  on  paym^it  of  the 
rent  in  arreaj  and  interest ;  the  delay  being  accounted  for,  and  there 
being  no  neglect  on  the  part  of  the  lessee,  or  prejudice  to  the  lessor(r). 
Equity  will  not  relieve  a  lessee  for  the  consequences  of  his  laches  in 
not  applying  for  a  renewal  within  the  prescribed    period ;  and  igno- 
rance of  the  death  of  a  cestui  que  vie  is  not  an  excuse  for  neglect  to 
renew  (s). 

By. statute,  in  cases  where  guardians  of  minors,  committees  of  lu- 
natics, married  women  and  infants  are  concerned,  and  a  renewal  of 


Renewal  in  the 
Case  of  Mi- 
nors, &c 


demised,  should  be  paid  by  him  in  respect 
of  the  premises  demised  to  C;"  and  A. 
afterwards  renewed  his  lease  under  B.  for  a 
term  of  five  years  exceeding  the  term  de- 
mised to  C. ;  it  was  held,  that  C.  was  not 
liable  on  this  covenant  to  pay  the  whole  of 
the  fines  and  fees  incurred  by  A.  on  the  re- 
newal of  his  lease  to  the  above  extent,  but 
only  a  part  thereof,  commensurate  with  the 
interest  which  C.  had  acquired  in  the  pre- 
mises;  Charlton  v.  Driver,  2  Brod.  &  Bing; 


S45;  5  Moore,  59. 

(p)  Baynham  v.  Guy's  ffotpitai,  3  Vefc 
jun.  295.    See  also  Eaton  t.  Ljt^n^  Ibid.  690. 

{q)  Rubery  v.  Jervoue,  1  Term  Rep.  22SL 

(r)  Rawston  v.  Beniley,  *  Bro.  ParL  C«fc 
415;   and  see  Statkam  v.   lAverpooi  Doeki  ! 
Trustees,  3  You.  &  Jerv.  565. 

\^s)  4  Jarm.  Prec  397,  398,  3rd  edit.  S€««i 
ante,  p.  4,  note  (y),  as  to  compelltne  die  * 
production  of  a  cestui  que  vie,  ^^ 


RENEWAL  OP  LBA8B8. 


leases  is  required^  existing  leases  may  be  surrendered  and  new  leases      Book  Li^ 
granted  by  direction  of  the  Courts  of  Equity  (0-  ^"^'  ^'"'^ 


By  the  stalMte  4  Greo.  II.  c.  28,  s.  6,  which  recites,  ^*  that  whereas  Renewal  whe 
many  persona  hpld  considerable  estates  by  leases  for  lives  or  years,  and  der^cwes!'' 
lease  out  th&  same  in  parcels  to  several  under-tenants ;  and  whereas 
many  of  those  leases  cannot  by  law  be  renewed  without  a  surrender 
of  all  the  undi&r-leases  derived  out  of  the  same,  so  that  it  is  in.  the 
power  of  any  such  under-tenants  to  prevent  or  delay  the  renewal  of 
the  principal  lease  by  refusing  to  surrender  their  under-leases,  not- 
withstanding they  have  covenanted  so  to  do,  to  the  great  prejudice 
of  their  immediate  landlords  the  first  lessees ;   for  preventing  such 
inconveniences,  and  for  making  the  renewal  of  leases  more  ea^y  for 
the  future,"  it  is  enacted,  "  that  in  case  any  lease  shall  be  duly  sur- 
rendered in  order  to  be  renewed,  and  a  new  lease  made  and  executed 
by  the  chief  landlord  or  landlords,  the  same  new  lease  shall,  without 
a  surrender  of  all  or  any  the  under-leases,  be  as  good  and  valid  to  all 
intents  and  purposes  as  if  all  the  under-leases  derived  thereout  had 
been  likewise  surrendered  at  or  before  the  taking  of  such,  new  lease ; 
and  all  and  every  person  and  persons  in  whom  any  estate  for  life  or 
lives,  or  for  years,  shall  from  time  to  time  be  vested  by  virtue  of  such 
new  lease,  and  his,  her  and  their  executors  and  administrators,  shall 
be  entitled  to  the  rents,,  covenants  and  duties,  and  have  like  remedy 
for  recovery  thereof;  and  the  under-lessees  shall  hold  and.  enjoy  the 
messuages,  lands  and  tenements,  in  the  respective  under-leases  com- 
prised, as  if  the  original  leases,  out  of  which  the  respective  under- 
leases are  derived,  had  been  still  kept  on  foot  and  continued ;  and  the 
chief  landlord  and  landlords  shall  have  and  be  entitled  to  such  and 
the  same  remedy  by  distress  or  entry  in  and  upon  the  messuages,  &c. 
for  the  rents  and  duties  reserved  by  such  new  lease,  so  far.  as  the  same 
exceed  not  the  rents  and  duties  reserved  in  the  lease,  out  of  which 
such  under-lease  was  derived,  as  they  would  have  had*  in  case  such 
former  lease  had  been  still  continued,  or  as  they  would  have  had  in 
case  the  respective  under-leases  had  been  renewed  under  such  new 
principal  lease."     Where  premises  were  demised  and  underlet,  and 
the  first  tenant  surrendered  his  lease,  and  took  a  new  one  with  similar 
covenants,  but  the  under-tenant  continued  in  possession  and  never 
surrendered,  it  was  doubted  whether  special  covenants  in  the  new 
lease,  co-extensive  with  those  in  the  old,  could  be  enforced  by  the  new 
landlord  against  the  under-tenant  as  *'  duties  reserved,"  by  the  second 
lease  under  the  statute  (ti).    » 

It  has  long  been  an  established  practice  to  consider  those  who  are  Tenant  Right 
in  the  possession  of  lands  under  leases  for  lives  or  years,  particularly  ®     «newai, 

(0  Stats.  11  Geo.  IV.  &  1  Will.  IV.  c65,       Adol.  715.     See  also  WootUy  ▼.  Gregory,  2 
K.  12  to  20.  You.  &  Jerv.  536. 

(«)  Dae  d.  Polk  y.  Marchettiy  1  Barn.  & 

X2 
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rcuAT.  viif. 


from  the  crown,  colleges,  kc,  as  having  an  interest  beyond  the  i 
sisting  term :  and  this  interest  is  usually  denominated  "  the 
right  of  renewal/'  which  though  not  any  certain  or  even  conti 
estate,  there  being  no  means  of  compelling  a  renewal,  yet  it  ii  i 
adverted  to  in  all  transactions  relative  to  leasehold  property,  that  ( 
influences  the  price  in  sales,  and  is  often  an  inducement  to  accept  d 
it  in  mortgages  and  settlements. 


iiXB 


Iv. 

V. 
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Sect.  ]. —Different  kinds  of  Rent. 
}  chapter  will  be  devoted  to  the  purpose  of  explaining  the  nature  General 
pent    The  different  kinds  of  rent  will  be  first  considered,  with  the  chapter.''^  *^* 
1  modes  in  which  the  reservation  of  it  may  be  made — the  time 
H  becomes  due — and  what  amounts  to  a  payment; — and  then 
fsball  proceed  to  consider  the  doctrine  of  the  apportionment,  bus- 
^  and  extinction  of  rents — and  the  extent  of  the  tenant's  liability. 
'  word  Rent — ^in  Latin  redditus — is  defined  to  be  a  certain  profit  Definition  and 

yearly  out  of  lands  and  tenements  corporeal;  and  may  be  of^J/^t!"^'* 
ded  as  of  a  twofold  nature : — first,  as  something  issuing  out  of 
t  land,  as  a  compensation  for  the  possession  during  the  term ;  and, 
Uy,  as  an  acknowledgment  made  by  the  tenant  to  the  lord  of 
I  fealty  or  tenure  (a) :  and  it  will  be  seen  presently  that  this  distinc* 
i  should  be  carefully  kept  in  sight.  Rent  must  always  be  a  profit; 
^  there  is  no  ocx^sion  for  it  to  be,  as  it  usually  is,  a  sum  of  money ; 
w  spurs,  capons,  horses,  com  and  other  matters,  may  be,  and  occa- 
imafly  are,  rendered  by  way  of  rent :  it  may  also  consist  in  services 
Dd  manual  operations ;  as  to  plough  so  many  acres  of  ground,  and 
ie  like ;  which  services,  in  the  eye  of  the  law,  are  profits  (6).  This 
rofit  must  also  be  certain — jr  that  which  may  be  reduced  to  a  cer- 
ffity  by  either  party :  it  must  also  issue  yearly,  though  there  is  no 
xanon  for  it  to  issue  every  successive  year, — it  may  be  reserved 
ery  second,  third  or  fourth  year, — ^yet  as  it  is  to  be  produced  out  of 


'«)  Bndhy  on  Distresses,  24 ;  2  Black, 
n.  41 ;  Co.  Litt.  142  a. 


(ft)  Doe  d.  Edney  y.  Benham  and  Doe  d. 
Edney  v.  Bittett,  7  Queen's  B.  Rep.  976. 
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Description  of 
Rent-service. 


Description  of 
Rent-chai^es. 


Rent-seek, 
Quit- rent,  and 
Rack- Rent. 


DIFFERENT  KINDS  OF  RENT. 

the  profits  of  lands  and  tenements,  as  a  recompense  for  being  pe^ 
mitted  to  hdld  and  enjoy  them,  it  ought  to  be  reserved  yearly,  because 
those  profits  annually  arise  and  are  annually  renewed :  it  orast  issae 
out  of  the  thing  granted,  and  not  be  part  of  the  land  or  thing  itself, 
wherein  it  differs  from  an  exception  in  the  grant,  which  is  always  of 
part  of  the  thing  granted  :  it  must  necessarily  issue  out  of  lands  and 
tenements  corporeal  merely ;  that  is,  from  some  inheritance  whereunto 
the  owner  or  grantee  of  the  rent  may  have  recourse  to  distrain :  thoagk 
the  lessee  of  tithes,  advowsons  or  any  incorporeal  hereditaments,  is 
liable  to  an  action  for  the  sum  agreed  upon  in  respect  of  his  contract, 
but  not  in  respect  of  it  as  rent  eo  nomine  (c). 

There  are  at  common  law  three  sorts  of  rents : — rent-service,  rent- 
charge  and  rent-seek.  Rent-service  is  so  called  because  it  has  some 
corporeal  service  incident  to  it,  as  at  the  least  fealty.  The  copyhdd 
rents  paid  by  the  tenants  of  a  manor  to  the  lord,  for  their  tenements 
holden  by  copy  of  the  court-roll,  having  fealty  incident  to  them,  are 
in  their  very  nature  rent-service  (rf). 

A  rent-charge  is  where  the  owner  of  the  rent  has  no  future  iaterest 
or  reversion  in  the  land ;  as  where  a  man  by  deed  makes  over  to  others 
his  whole  estate  in  fee  simple,  with  a  certain  rent  payable  thereout, 
and  adds  to  the  deed  a  covenant  or  clause  of  distress,  that  if  the  rent 
be  in  arrear  or  behind,  it  shall  be  lawful  to  distrain  for  the  same :  in 
this  case  the  land  is  liable  to  the  distress,  not  of  common  right,  bat 
by  virtue  of  the  clause  in  the  deed ;  and  therefore  it  is  called  a  r^t- 
charge,  because  in  this  manner  the  land  is  charged  with  a  distress  for 
the  payment  of  it  (e) :  a  fee-farm  rent  is  a  rent-charge  or  rent-service, 
-which  is  reserved  on  a  grant  in  fee ;  the  name  is  founded  on  the  per- 
petuity of  the  rent  or  service,  and  not  on  the  amount. 

Rent-seek,  or  barren  rent,  is  in  effect  nothing  more  than  a  rent 
reserved  by  deed,  but  without  any  clause  of  distress ;  and  differs  from 
a  rent-charge  only  in  being  reserved  without  a  clause  of  distress. 
Rents  of  assize  are  the  certain  established  rent  of  the  fireeholders  and 
ancient  copyholders  of  a  manor,  and  which  cannot  be  departed  from : 
those  of  the  freeholders  are  frequently  called  chief-rents,  and  both  sorts 
are  indifferently  denominated  quit-rents,  because  thereby  the  tenant 
goes  quit  and  free  of  all  other  services  (/).     Payment  of  an  unvari^ 


(c)  Co.  Litt  47. 

(d)  Laugher  v.  Humphrey j  Cro.  Eliz.  524. 

(e)  Bradbury  v.  Wright,  2  Dougl.  628. 
This  species  of  rent  is  extremely  common 
in  the  town  of  Manchester ;  indeed  it  might 
almost  be  said  that  nearly  the  whole  of  the 
land  in  that  town  is  held  subject  to  the 
payment  of  one  or  more  such  charges, 
which  are  there  called  chief-rents.  As  tlicy 
were  originally  introduced  there — somewhat 
less  than  a  century  ago,  at  the  time  the 
town  first  began  to  make  those  rapid  ad- 
vances towards  riches  which  it  has  subse- 


quently attained — for  the  purpose  of  ena- 
bling persons  to  build  who  did  not  possesi 
any  capital  for  that  purpose ;  and  as  land 
became  more  valuable,  the  same  system 
was  pursued,  it  fbUows  that  tKere  are  in 
many  instances  now  three  or  four  chief- 
rents  charged  upon  the  same  ]and>  and 
sometimes  even  more.  It  la  difficull  ta 
conceive  the  confusion  which  liaa  thus  beco 
introduced  into  the  titles  to  property. 

(/)  2  Black.  Com.  41 ;  GUK  on  Rents. 
88 ;  Co.  Litt.  144,  Haig.  n.  5. 
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rent  for  a  long  series  of  years  to  the  lord  of  a  manor,  is  evidence  only      Book  II. 
of  a  title  to  the  rent,  but  not  to  the  land  in  respect  of  which  the  rent       sec"i. 


is  paid  (g).    Rack-rent  is  a  rent  of  the  inll  value  of  the  tenement,  or 
near  it. 

Another  speciies  of  rent  occurs,  the  payment  of  which  is  generally  Fore-hand 
stipulated  for  by  a  covenant  in  the  lease ;  and  this  is  sometimes  called  ^^  ^^  "*"' 
a  fore-hand  rent,  and  sometimes  a  fore-gifl  or  income,  but  more  com- 
monly a  fine :  it  is  a  premium  given  by  the  lessee  at  the  time  of  taking 
his  lease,  and  has  been  considered  as  an  improved  rent  In  the  case 
of  renewal  of  a  lease  by  an  ecclesiastical  corporation,  if  an  accident, 
which  has  not  happened  from  their  fault  or  that  of  the  tenant,  delay 
the  lease,  yet  if  it  be  not  completed  till  a  new  member  comes  in,  he 
shall  have  his  proportion  of  the  fine  (A). 

These  are  the  general  divisions  of  rent;  and  the  difference  between  Effect  of  the 
them  (in  respect  of  the  remedy  for  recovering  them)  is  now  totally  klndi'of*Rrat. 
abolished  by  statute  4  Geo.  IL  c.  28>  s.  5;  as  all  persons  may  have 
the  like  remedy  by  distress  for  rents-seek,  rents  of  assize,,  and  chief- 
rents,  that  18,  for  such  as  had  been  paid  for  three  years,  within  twenty 
years  before  the  passing  that  act,  or  for  such  as  have  been  since 
created,  a&  in  ease  of  rents  reserved  upon  lease  (i).  The  statute  for 
abolishing  military  tenures,  12  Car.  II.  c.  24,  s.  5,  provides  that  nothing 
therein  contained  shall  be  construed  to  take  away  any  renta  certain, 
or  other  service  incident  or  belonging  to  tenure  in  common  socage,  or 
the  fealty  and  distress  incident  thereunto ;  and  that  such  relief  shall  be 
paid  in  respect  of  such  rents  as  is  paid  in  case  of  a  death  of  a  tenant 
in  common  socage. 

Sbct.  2. — Reservation  of  Rent 
(a)  How. 
The  formal  teims  usually  employed  in  framing  the  reddendum  in  a  Neccwity  of 
lease  are  not  essentially  necessary;  for  any  expressions  declaratory  o/Reservation. 
of  the  intention  of  the  parties  that  a  rent  shall  be  payable  will  be  a 
sniBcient  reservation:   but  still  the  reservation  of  rent  ought  to  be 
certain;  for  where  k  man  demised,  rendering  rent  **  after  the  rate  of  ^* 
ISL  per  annum,  the  reservation  was  held  to  be  void,  as  it  did  not 
appear  what  rent  he  should  pay  in  certain,  or  at  what  time  (ft):  though 
it  has  been  laid  down,  that  if  there  be  any  thing  in  the  reservation  by 
which  the  amount  of  the  rent  may  be  ascertained,  this  will  be  as  good 
as  if  the  sum  itself  were  clearly  specified,  upon  the  maxim  that  id 
certum  est  quod  certum  reddi  potest  (/).     Besides  the  reservation  of 

{g)  Dot  6.    WkUtick  ▼.   JohnsM,    Gow,  (0  8  Black.  Com.  4S. 

173.    The  presumption  is,  that  such  rent  is  (k)  Parker  ▼.  Harris,    I  Salk.  262  ;    4 

a  quit-rent.  Mod.  79. 

(h)  Iridk  Society  v.Needkam^l  Term  B^j^.  (/)  Orby  y.  Mohun,  2  V^rn.  6S\,  542; 

486 ;  SouihaU  v.  Leadbetter,  8  Term  Rep.  2  Freem.  291  ;  3  Bro.  Pari.  Caa.  248 ;  Gilb. 

46]  ;   fFynne  ▼.  Bampton,  3  Atk.  473.  Eq.  Rep.  45. 


Rent  must 
issue. 
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Book  II.      the  rent^  a  special  covenant  for  the  payment  of  it  is  almost  invariably 
Sec"2.       inserted  in  the  lease. 
Z  "  ~        Rent  may  be  reserved  to  commence  before  the  lessee  is  to  enter  upon 

Rent  may  com-  *' 

raence  before  the  enjoyment  of  the  land :  thus  where  a  man  made  a  lease  of  Black- 
Enjoyment.  ^^^  |.Q  commence  in  futuro,  and  of  Whiteacre  to  begin  in  prasenti, 
rendering  rent  payaUe  at  Michaelmas  before  the  commencement  of 
the  term  in  Blackacre ;  it  was  held  to  be  a  reservation  immediately; 
for  it  was  but  one  entire  rent,  and  as  such  was  payable  according  to 
the  reservation  (m).  A  subsequent  agreement  may  by  relation  operate 
to  make  a  reservation  of  rent  from  the  beginning  (n). 
From  what  Properly  speakings  a  rent  can  be  reserved  out  of  no  inheritance,  but 

such  as  is  manurable,  as  it  is  called,  or  upon  which  the  lessor  may 
enter  to  distrain,  as  upon  lands  and  tenements,  reversions  and  remain- 
ders :  tjier efore  a  lease  of  the  vesture  or  herbage  of  the  land,  reserving 
rent,  is  good,  because  the  lessor  may  come  upon  the  land  to  distrain 
the  lessee's  beasts  feeding  thereon ;  but  a  reservation  of  grass,  herbage 
or  other  vesture  of  the  land,  would  be  bad,  because  they  are  part  of 
the  thing  demised  (o).     There  is  this  dilSerence  between  a  reservation, 
which  is  always  of  a  thing  not  in  being,  but  newly  created  or  reserved 
out  of  the  land  or  tenement  demised ;  and  an  exception,  which  is  ever 
a  part  of  the  thing  granted,  and  of  a  thing  in  being  (p). 
Where  Reser-        There  is  a  clifFerence  between  a  rent  reserved  entire,  upon  a  demise 
tire  or*irireraL"  ^^  several  things  in  the  same  lease,  and  where  the  rent  is  not  at  first 
reserved  entire,  but  upon  the  reservation  is  several,  and  apportioned 
to  the  several  things  demised :  for  instance,  if  a  lease  be  made  of 
several  houses,  rendering  the  annual  rent  of  6/.  at  the  two  usual  feasts 
— viz.  for  one  house  3/.,  for  another  lOs.,  and  for  the  rest  of  the  houses 
the  residue  of  the  said  rent  of  51. — with  a  clause  of  re-«ntry  into  all 
the  houses  for  non-payment  of  any  parcel  of  the  rent;  this  is  but  one 
reservation  of  one  entire  rent;  because  all  the  houses  were  leased,  and 
the  6/.  was  reserved  as  one  entire  rent  for  them  all,  and  the  ''  viz." 
afterwards  does  not  alter  the  nature  of  the  reservation,  but  only  de- 
clares the  value  of  each  house  (q) :  but  if  the  lease  had  been  of  three 
houses,  rendering  for  one  house  3Z.,  for  another  20^.,  and  for  the  third 
20s.,  with  a  condition  to  re-enter  into  all  for  the  non-payment  of  any 
parcel ;  these  are  three  several  reservations,  and  in  the  nature  of  three 
distinct  demises ;  and  «ach  house  in  this  case  is  only  chargeable  with 
its  own  rent ;  the  entire  sum  being  not  at  first  reserved  out  of  all  the 
houses  demised,  and  afterwards  apportioned  to  the  several  houses 
according  to  their  respective  value,  as  in  the  former  case ;  but  the 
particular  sums  mere  at  first  reserved  out  of  the  several  hooses,  and 

(m)  Gilb.  on  Bents,  25.  26. 

(n)  M'Leish  v.  Tate,  Cowp.  781.  {p)  Ante,  Chap.  IV.  Sect.  7,  p.  100, 

{o)  Co.  Litt;47,  142  a;  Gilb.  on  Rents,  (g)  Gilb.  on  Rents,  34w 
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therefore  the  non-payment  of  the  rent  of  one  house  could  be  no  cause      Book  II. 
-     .       .    .  xi.      /   V  Chapter  I. 

of  entry  into  another  (r).  ^^^t.  2. 

A  restriction  occurs  with  regard  to  college  leases,  created  by  statute  .    " 

18  Eliz.  c.  6(*),  by  which  it  is  directed  that  one-third  of  the  old  rent  com-rent.  ^ 

then  paid  should  for  the  future  be  reserved  in  wheat  or  malt,  reserving 

a  quarter  of  wheat  for  each  6s.  Hd.,  or  a  quarter  of  malt  for  every  Ss.^ 

or  that  the  lessees  should  pay  the  same  according  to  the  price  that 

wheat  and  malt  should  be  sold  for  in  the  market  next  adjoining  to  the 

respective  collies,  on  the  market-day  before  the  rent  becomes  due  (0- 

If  the  reservation  be  of  com — as  in  the  case  of  an  hospital  renewed 

lease,  where  the  reddendum  was  "  so  many  quarters  of  com" — it  will 

be  understood  to  mean  legal  quarters,  reckoning  the  bushel  at  eight 

gallons;  although  the  old  leases  before  the  statute  22  &  23  Car.  11. 

c.  12,  contained  the  same  reddendum,  and  although  till  lately  the 

lessees  paid  by  composition,  reckoning  the  bushel  at  nine  gallons  («). 

In  a  lease  of  land  for  twenty-one  years  from  the  26th  of  March,  1848, 

it  was  covenanted  that  the  lessee  should  pay  a  stipulated  sum  for  the 

first  year,  with  a  proviso  that  the  rent  for  each  subsequent  year  of  the 

term  should  be  reduced  or  increased  according  to  '*  the  average  price 

of  wheat  in  any  one  year  of  the  said  term,"  such  average  "  to  be  taken 

and  ascertained  from  the  then  current  year's  averages,  which  were 

taken  in  the  month  of  January  in  every  year  under  and  by  virtue  of 

the  Tithe  Commutation  Act,  6  &  7  Will.  IV.  s.  56,"  which  is  the  result 

of  the  sales  '^  during  seven  years  ending  on  the  Thursday  next  before 

Christmas-day  then  next  preceding ;"  it  was  held,  that  the  rent  might 

be  computed  according  to  such  septennial  average  so  published  in  each 

year  (o). 

Formerly  it  was  much  the  practice  to  reserve  the  rent  payable  on  Reserration  on 

two  alternate  days,  as  on  the  usual  feasts  or  days  of  payment,  or  '^**™***  ^"y"* 

within  a  certain  number  of  days  afterwards ;  this  was  held  to  give  the 

lessee  an  option  to  pay  it  on  either  of  the  days :  thus  where  rent  was 

reserved  at  the  feast  of  John  the  Baptist  and  at  Christmas,  or  fourteen 

days  after,  the  first  payment  to  be  made  at  Christmas  next  after  the 

date;  the  lessee  was  held  to  be  entitled  to  fourteen  days  after  the  first 

(r)  Where  there  is  a  demise  of  premiss,  log  the  revenues  of  colleges.    Their  fore- 

and  an  entire  rent  reserved,  if  any  part  of  sight  and  penetration  have  in  this  respect 

the  premises  could  not  be  legally  demised,  been  very  apparent.     The  corn-rent  has 

the  whole  demise  is  void ;  Doe  d.  Griffith  v.  made  the  old  rent  approach  in  some  degree 

Liojf^  3  Bsp.  78.  nearer  to  its  present  value ;  otherwise  it 

(«)  This   statute   is  specially  exempted  would  seem  that  the  principal  advantage  of 

from  the  operation  of  the  39  &  40  Geo.  III.  a  corn-rent  is  to  secure  the  lessor  from  the 

e.  41,  by  s.  7  of  that  act.    See  ante,  15.  effect  of  a  sudden  scarcity  of  com ;  2  Black. 

{t)  This  sa^cious  plan  is  said  to  have  been  Com.  322.    Leases  by  the  governors  of  col- 

the  invention  of  Lord  Treasurer  Burleigh  leges  in  Ireland  must  reserve  more  than  a 

and  Sir  Thomas  Smith,  then  principal  Secre-  moiety  of  the  true  value,  at  the  peril  of  the 

tary  of  State  ;  who,  observing  how  greatly  lessee  ;  Clemenis  v.  Waller ,  4  Burr.  2154. 

'he  value  of  money  had  sunk,  and  the  price  (u)  St,  Cross  (Master)  v.  Howard  (Lord), 

of  all  provisiotia  risen,  by  the  quantity  of  6  Term  R.  338. 

bullion    imported   from    the    newly-found  (o)  Kendall  v.  Baker,  11  Com.  B.  842. 
America,  derised  this  method  for  uphold- 
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Book  II.      Christmas  as  well  as  the  others  (x).    This  mode  of  reservation  is  now 
Sec"?.       completely  fallen  into  disuse :  and  rent  is  now  always  reserved  on  a 


day  certain,  although  there  is  generally  a  right  of  entry  on  non-pay- 
ment within  a  definite  period  afterwards. 
Reservation  of  Sometimes  also  rent  is  reserved  to  be  paid  in  advance ;  and  when 
^ce!"  ^^"  *^^^  ^^  intended  to  be  the  case,  it  should  be  clearly  expressed  whether 
the  payment  in  advance  is  intended  to  be  of  the  current  quarter  for 
the  time  being  during  the  whole  term,  or  for  the  first  payment 
only  (y). 

(b)  Construction  of  Reservations. 
Construction         Where  there  are  special  days  of  payment  mentioned  in  the  redden- 
tions^^genailly.  ^^^f  ^^^  rent  ought  to  be  computed  according  to  the  reddendum,  and 
not  according  to  the  habendum  ;  but  where  the  reservation  is  general, 
as  half-yearly  or  quarterly,  and  no  special  days  are  mentioned,  there 
the  half-year  or  quarter  must  be  computed  according  to  the  haben- 
dum (z).     A  net  rent  is  a  sum  to  be  paid  to  the  landlord  clear  of  aU 
deductions  (a).     Where  a  lessee  of  a  colliery  covenanted  to  pay  as  rent 
"  one-third  part  of  the  money  that  should  arise,  be  made,  received,  or 
produced  from  the  sale  of  the  coals ;"  and  he  also  covenanted  to  keep 
"  true  accounts  of  all  coal  daily  raised,  and  to  make  and  deliver  iroe 
copies  thereof;"  it  was  held,  that  the  rent  was  to  be  calculated  on  the 
amount  of  coals  sold,  not  on  the  amount  of  money  actually  received 
for  them  {b).     In  a  demise  of  all  right  and  interest  in  coals  and  other 
minerals  in  a  certain  estate,  yielding  and  paying  yearly  for  every  ton 
of  coal  that  shall  be  worked,  not  exceeding  13,00U  tons  in  any  year, 
the  sum  of  8d.  per  ton,  or  yielding   that  amount  of  money,  viz. 
433/.  6s,  8rf.,  as  fixed  rent,  whether  the  coals  shall  be  worked  or  not; 
and  for  every  ton  above  13,000  tons  9d.  per  ton ;  the  lessee  covenanted 
to  raise  13,000  tons  of  coal  in  each  year,  and  to  pay  in  the  same  terms 
as  the  reddendum  :  this  was  held  to  be  an  absolute  covenant  to  pay 
that  fixed  rent  although  the  mine  became  exhausted  (c).    A  demise  of  a 
mine  contained  a  covenant  that  the  lessee  would  deliver  quarterly  to 
the  lessor  a  certain  proportion  of  all  coal  raised,  or  pay  him  quarterly 
the  value  in  money ;   provided   that  in  case  at  the  end  of  the  first 
quarter  of  any  year  the  quarterly  delivery  or  payment  should  not  be 
equal  to  37/.  10^.,  then  the  lessee  should  pay  such  additional  sum  as 
would  make  up  37 L  lOs. ;  and  in  case  at  the  end  of  the  second  quarter 
such  deliveries  or  payments  for  that  and  the  preceding  quarter  should 


a 


Jnon,,  2  Show.  77.  v.  Benton,  4  Bam.  &  Aid.  588. 

Holland  v.  PaUer,  2  Stark.  161.    See  (a)  Bennett  v.  Womaek,  7  Barn.  &  Cres. 

post,  Book  II.,  Chap.  I.,  Sect.  4.  627;  1  Man.  &  Ryl  644;   3  Car.  &  Paj. 


(9)  Where  rent  was  to  be  payable  by  a       96. 

arol  demise  from  the  Lady-day  following, 

vidence  of  the  custom  of  the  country  was 

dmitted  to  show  that  by  "  Lady-day," 

**01d  Lady-day"  was  intended;  Doe  d.  Hall 


parol  demise  from  the  Lady-day  following,  (b)  Edwards  v.  Reet,  7  Car.  &  Pay.  S4!(L 

evidence  of  the  custom  of  the  country  was  (c)  Bute  {Marquis)  v.  Tkompacn,  13  Mecs. 

admitted  to  show  that  by  "  Lady-day,"      &  Wels.  487. 
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not  be  equal  to  75/..  then  the  lessee  should  pay  such  additional  sum  as  Book  II. 

.     .                 .  .                             .  Chapter  I 

would  make  up  76/.,  with  a  similar  provision  for  the  third  and  fourth  s^ct.  2.  * 


qaarters,  it  being  the  intent  and  meaning  of  the  parties  that  the  royalties 
diereby  named  should  always  amount  to  the  sum  of  160/.  per  annum 
at  the  least :  held,  that  this  was  a  quarterly  minimum  rent,  and  that 
an  excess  of  this  royalty  in  one  quarter  could  not  be  set  off  against  a 
deficiency  in  a  previous  quarter  (c/).  A  lease  by  deed  executed  some 
time  after  it  bore  date,  demising  property  from  a  still  earlier  period, 
the  fii^t  payment  of  rent  to  be  made  on  a  day  after  the  execution, 
does  not  operate  as  a  release  of  rent  prior  to  the  time  of  execution,  if 
due  under  a  contract  antecedent  to  the  deed  (e). 

If  rent  be  made  payable  yearly  without  saying  ^*  during  the  said  Supply  of 
term,"  yet  the  payment  must  be  made  every  year  during  the  con-  coMtrurt^on. 
tinuance  of  the  lease  (/) :  if  therefore  a  lease  be  made  for  years,  pro- 
vided that  the  lessee  shall  pay  at  Michaelmas  and  Lady-day  10/.  by 
equal  portions  ^'  during  the  term,"  though  this  rent  is  not  made  pay- 
able yearly,  yet  the  law  construes  it  to  be  so,  because  it  is  payable  at 
the  two  feasts  during  the  term,  and  then  consequently  it  must  be  paid 
yearly ;  for  if  there  be  any  omission  of  the  payments  in  any  one  year 
during  the  lease,  it  is  not  paid  at  the  two  feasts  during  the  term  :  so, 
if  a  man  demise  for  five  years,  rendering  100/.  to  be  paid  by  equal 
portions  during  the  term,  it  shall  be  paid  yearly,  though  that  word 
was  omitted  {g).  If  a  lease  be  made  rendering  rent  at  the  two  usual 
feasts  of  the  year,  without  specifying  what  feasts,  the  law  construes 
such  payments  to  be  made  at  Michaelmas  and  Lady-day,  because  those 
are  the  usual  days  appointed  in  contracts  of  this  nature  for  payments  : 
so,  if  a  man  grant  a  rent  payable  at  the  two  usual  feasts  of  the  year, 
it  shall  be  intended  by  equal  portions,  though  not  so  mentioned  in  the 
deed ;  because  where  there  are  two  several  days  appointed  for  pay- 
ment, it  is  the  most  reasonable  construction  that  a  moiety  of  the  rent 
shall  be  paid  at  each  day  (A).  If  a  man  make  a  lease  to  another  on 
the  6th  day  of  August,  rendering  yearly  rent  at  two  terms  of  the 
year,  viz.  at  Lady-day  and  Michaelmas,  by  equal  portions ;  though 
in  this  case,  by  the  appointment  of  the  parties.  Lady-day  be  the  first 
term  meotion^,  yet  the  first  payment  shall  be  made  at  Michaelmas 
ensuing  the  date  of  the  lease,  for  without  such  transposition  of  the 
words  of  the  deed,  the  intention  of  the  parties  could  never  be  fulfilled, 
because  the  rent  is  res^ved  annually,  and  the  lessor  would  lose  the 
profits  of  one  half-year  if  the  first  rent  was  not  payable  at  Michael- 
mas ;  and  the  lessee  would  enjoy  the  land  from  the  date  of  the  lease 
to  the  first  Michaelmas,  and  likewise  from  the  last  Lady-day  of  the 

{d)  Bhhop  V,  Goodwin,  14  Mees.  &  Wels.  WUey  Cro.  Eliz.  486 ;  Moore,  459 ;  Noy,  57. 

260.  ig)  Com.  Dig.  tit.  Rent,  (B  8). 

(e)  Cooper  ▼.  RoHmonj  10  Mees.  &  Wels.  (h)  See  also  post,  Book  II.,  Chap.   I., 

694.  Sect  4. 

(/)  Gilb.  on  Rente,  51 ;  Harrington  v. 
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To  whom  the 
Resenradon 
inust  be  made 
generally. 


term  to  the  expiration  of  it,  without  paying  any  thing;  because, 
though  the  rent  ended  in  August,  yet  the  payment  was  not  to  be  made 
till  the  Michaelmas  following,  before  which  time  the  lease  would  have 
expired  (i).  By  an  indenture  dated  on  the  21st  of  March,  a  messuage 
was  demised  to  be  held  from  the  25th  of  March  then  instant,  for  the 
term  of  seven  years  wanting  seven  days,  paying  therefore  yearly  and 
every  year  during  the  term  the  yearly  rent  of  285Z.,  by  four  equal 
quarterly  payments  on  the  25th  March,  24th  June,  29th  September, 
and  25th  December  in  every  year,  commencing  from  the  said  25th 
March  then  instant ;  it  was  held,  that  this  was  either  a  covenant  to 
pay  a  before-hand  rent,  whereby  all  the  payment  would  become  due 
within  the  term,  or  else  that,  by  virtue  of  the  words  yearly  and  every 
year,  the  lessee  would  be  liable  for  the  last  quarter's  rent  on  a  day 
after  the  expiration  of  the  term  (A).  Where  by  agreement,  dated  the 
8th  September,  a  house  was  let  for  seven  years  at  an  annual  rent  pay- 
able  quarterly,  the  first  payment  to  be  made  on  the  25th  March  fol- 
lowing, it  was  held  that  a  quarter's  rent  only  became  due  on  the  25th 
March  (Z).  If  rent  be  reserved  quarterly  or  half-yearly,  each  gale(«) 
is  a  distinct  debt  (n). 

(c)  To  whom. 
Rent  must  be  reserved  to  the  lessor  himself,  and  not  to  a  stranger, 
for  it  ought  to  be  made  to  him  from  whom  the  land  passes  :  no  one 
but  the  king  can  make  a  reservation  of  rent  to  a  stranger.  If -4.,  and 
jB.  his  son,  by  lease  reciting  that  JB,  is  the  heir-apparent  of  A.,  let  for 
years  to  commence  after  the  death  of  A.,  rendering  rent  to  fi.,  it  will 
be  void  ;  for  a  reservation  to  him  by  his  proper  name,  and  not  to  him 
as  heir,  is  the  same  as  if  it  were  to  a  stranger  (o) :  so,  if  a  lease  for 
years  be  made,  rendering  rent  to  the  heirs  of  the  lessor,  the  reserva- 
tion is  said  to  be  bad  because  not  to  the  lessor  first  (p) :  and  where 
by  a  lease  rent  was  reserved  to  a  person  not  a  party  to  the  lease,  and 
the  lessees  covenanted  with  him  and  the  lessors  to  pay  rent,  &c.,  it 
was  held,  that  he  could  not  join  with  the  lessors  in  an  action  of  cove- 
nant for  non-payment  of  the  rent  (q).  Where  there  is  any  doubt  as 
to  the  person  to  whom  the  reservation  should  be  made,  the  clearest 
and  safest  way  is  to  reserve  the  rent  generally  during  the  term,  with- 
out saying  to  whom,  and  leave  it  to  be  distributed  by  the  law  in  the 
mode  pointed  out  in  Whitlock^s  case  (r) :  for  if*  the  reservation  of  rent 
be  general,  the  law  directs  it  to  be  paid  according  to  the  intent  and 


(>)  Gilb.  on  Rents,  49,  51 ;  Hill  v.  Grange, 
Plow.  171. 

Uc)  Hopkins  V.  Helmore,  8  Ad.  &  EI.  463 ; 
8  Nev.  &  Per.  463 ;  1  Will.  WoL  &  Hod. 
386. 

(/)  Hutchins  v.  Scottj  2  Meea.  &  Wels. 
809;  Mur.  &Hurl.  194. 

(m)  The  periodical  payments  of  rent  are 
called  "  Gale/'  from  gavely  a  rent  or  duty; 


Spelman's  Glossary,  voce  GabeUum, 

(»)  fVelby  V.  Philip,  2  Vem.  129. 

(o)  Com.. Dig.  tit.  Rent,  (B  5);  OaUt  v. 
Frith,  Hob.  130;  Co.  Litt  47,  143  b;  Sa- 
cheverell  v.  Froggat,  2  Saund.  370. 

(jtj)  Whitl6ck's  case,  8  Co.  Rep.  70,  141. 

\q)  Southampton  {Lord)  v.  Broum,  6  Barn. 
&  Cres.  718. 

(r)  8  Co.  Rep.  70,  141. 
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the  nature  of  the  thing  demised.    The  reservation  has  always  been      Book  II. 
construed  most  for  the  advantage  of  the  lessee^  and  against  the  lessor^       sect.  2. 
so  that  the  rent  be  paid  during  the  time ;  though  if  no  person  be  men- 
tioned,  the  reservation  is  extended  by  implication  of  law  to  the  lessor 
and  his  heirs  (s). 

As  the  annual  sum  reserved  in  the  nature  of  rent  is  intended  by  Effect  of  Inac- 
courts  of  law  to  follow  the  reversion,  inaccuracies  of  expression,  by  pJ^OTsas to" 
which  the  reservation  is  made  to  other  persons  than  the  reversioner,  tartio  in  the 
have  not  the  effect  of  severing  it  from  the  reversion  :  thus,  if  the  reser- 
vation be  made  to  the  owner  in  fee,  his  heirs,  executors,  or  assigns, 
the  word  **  executors''  will  be  rejected,  and  the  rent  will  go  with  the 
reversion  and  belong  to  the  heirs :   and  if  a  tenant  in  tail  demise  for 
years,  rendering  rent  to  himself  and  his  heirs,  this  goes  to  the  heir  in 
tail(^),  and  not  to  the  general  heir:  or  if  a  tenant  for  life,  having  a 
power,  demise,  rendering  rent  to  himself,  his  heirs  and  assigns,  it  shall 
be  adjudged  to  him  in  remainder.     If  the  reservation  be  only  to  the 
lessor,  and  the  deed  do  not  say  also  '^  to  his  heirs,  executors,"  &c., 
this  reservation  shall  continue  only  for  the  lifetime  of  the  lessor,  and 
determine  with  his  death,  for  expressum  facit  cessare  tacitum  {u) :  so, 
if  a  man  reserve  rent  to  him  or  his  heir,  it  will  be  good  to  him  for  his 
life,  and  void  to  the  heir  (x)  :  so  also  if  the  lessor  be  seised  in  fee,  and 
make  a  lease  for  life  or  years,  rendering  rent  to  the  lessor,  or  his  exe- 
cutors or  assigns;   in  this  case,  the  rent  shall  continue  only  for  the 
life  of  the  lessor  (y);  but  if  the  reservation  be  to  the  lessor,  his  heirs 
and  assigns,  in  the  copulative,  or  in  the  disjunctive  to  him  or  his  heirs 
(or  to  him  or  his  successors,  if  it  be  the  lease  of  a  corporation),  during 
the  term,  then  the  heir  or  the  assignee  of  the  reversion  shall  enjoy 
it{z);  for  the  words  **  during  the  term"  evidently  declare  the  intention 
of  the  lessor  to  be,  that  the  payment  of  the  rent  should  be  of  equal 
duration  with  the  lease ;   consequently  the  rent  must  be  carried  over 
to  the  heir,  who  comes  into  the  inheritance  after  the  death  of  the 
lessor,  and  would  have  succeeded  to  the  possession  of  the  estate  if  no 
lease  had  been  made ;  and  if  the  lessor  assign  over  his  reversion  the 
assignee  shall  have  the  rent  as  incident  to  it, 

(d)  Rent  Contracts. 
A  reservation  of  an  annual  sum  of  money  to  a  third  person  in  con-  where  a  Sum 
sideration  of  a  demise,  may  be  good  by  way  of  contract,  though  it  is  I^Jby  way 
not  a  sufficient  reservation  of  rent,  but  the  grantee  cannot  distrain  for  of  Contract, 
it,  because  he  has  not  the  reversion  (a).     If  a  lessee  simply  covenant  r^q^  "**  ** 
to  pay  such  a  sum  yearly,  without  mentioning  it  as  a  consideration 

(s)  Shep.  Touch.  114.  "  and,"  where  the  intention  requires  it; 

(/)  Com.  Dig:-  tit  Rent,  (B  5).  Shep.  Touch.  114,  Preston's  ed. 

(k)  Shep.  Touch.  114;   2  Wms.  Saund.  (y)  Co.  Litt.  214  a. 

368,  n.  (2).  («)  Com.  Dig.  tiL  Rentf  (B  5). 

(x)  This  seems  now  questionahle,  as  the  (a)  0<Uet  v.  Frithf  Hob.  130. 

word  "or"  may  be  construed  as  the  word 


» 


318  RESERVATION  OF  BBNT— RENT  CONTRACTS. 

Book  II.      of  the  demise  of  the  premises,  it  has  been  held  to  be,  not  a  rent,  bat  a 

"     Sect.  2,  *    ^^^  i^  gross  (b).    A  lease  recited  that  the  lessors  were  owners  subject 

'  to  a  mortgage,  the  interest  on  which  was  payable  at  a  certain  place; 

it  then  demised  the  land  for  a  term,  the  lessee  yielding  and  paying  a 

certain  sum  at  that  place  in  part  of  the  interest  on  the  mortgage,  and 

the  lessee  covenanted  with  the  lessors  to  pay  that  sum  at  the  place  and 

in  the  manner  mentioned ;  it  was  held,  that  this  was  a  covenant  in  gross, 

and  that  it  was  doubtful  whether  it  was  any  reservation  (c).    Where 

in  an  action  of  debt  on  an  agreement  for  non-payment  of  rent,  it 

appeared  that  the  plaintiff  covenanted   by  the  agreement  to  grant 

leases  of  certain  premises  upon  certain  conditions  therein  specified, 

^  and  at  a  certain  rent,  and  the  defendant  covenanted  to  pay  such  rent, 

V  and  perform  certain  conditions  on  which  the  lease  was  to  be  granted ; 

^'  that  a  former  lease  to  one  Edmunds  had  subsisted,  at  the  expiration 

of  which  the  lease  mentioned  in  the  agreement  as  to  be  granted  to  the 
defendant  was  to  commence;  and  the  declaration  averred  that  Edmunds' 

I  lease  had  expired,  add  that  the  defendant  had  entered,  bat  not  that 

any  lease  had  been  made ;  and  there  was  also  a  count  for  use  and  occu- 
pation :  upon  demurrer  to  the  special  counts  (d),  Lord  Kenyon,  C.  J., 
said,  ^*  I  have  always  admired  an  expression  of  Lord  Hardwicke, '  that 
there  is  no  magic  in  words ;'  it  appears  that  a  rent  was  to  become  doe 
on  a  certain  day  mentioned ;   perhaps  this  money  to  be  paid  is  not 
strictly  to  be  called  rent,  the  relation  of  landlord  and  tenant  not  having 
commenced;  but  still  the  parties  intended  that  this  money  should  be 
paid,  according  to  the  best  construction  I  can  give  of  the  agreement; 
collecting  therefore  the  meaning  of  the  parties,  without  incumbering 
myself  with  the  technical  meaning  of  the  word  *  rent/  I  think  the  case 
is  with  the  plaintiff:"  the  other  judges  agreed  in  opinion  with  Lord 
Kenyon :— they  observed,  that  the  conditions  mentioned  in  the  lease 
were  the  conditions  of  sale  at  the  auction  at  which  it  was  bargained 
for  :  and  that  the  intent  seemed  to  be,  that  the  defendant  should,  after 
the  determination  of  Edmunds'  lease,  take  possession,  and  proceed  to 
cover  in  the  house,  and  that  on  the  house  being  covered  in,  the  plain- 
tiffs were  to  grant  a  lease ;    but  in  order  to  instigate  the  defendant  to 
do  this,  he  was  to  pay  annually  a  certain  sum  before  the  granting  of 
the  lease,  equal  to  what  he  was  to  pay  afterwards,  the  whole  being 
denominated  "reiit:'*  if  that  were  not  meant,  the  covenant  to  pay  rent 
was  useless,  for  the  lease,  when  made,  would  certainly  contaia  such  a 
covenant  (e).    Where  a  landlord,  who  had  demised  premises  for  a  term 
of  years  at  a  certain  rent,  afterwards  agreed  to  enlarge  the  buildings, 
the  lessees  agreehig  to  pay  10  per  cent,  additional  on  the  outlay ;  it 

(ft)  Smith  V.  Mapleback,  1  Term  Rep.  441.  (c)  The  deed  and  conditions  of  sale  were 

(c)  Pargeter  v.  Harris,  7  Queen's  B.  Rep.  very  obscurely  worded,  thou^  it  appcsrcd 

708.  that  the  city  of  London  had  used  that  fonn 

(rf )  City  qf  London  v.  Ditu,  T.  T.  41  Geo.  for  upwards  of  a  century. 

Ill  MS. 
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was  held,  that  this  was  a  collateral  agreement  and  not  a  contract      Book  II. 

ninning  with  the  land  (f).     Where  a  lease  reserved  a  rent  of  40/.  per       Sisct.  2. 

annum,  and  at  the  end  of  it,  the  words  "  the  allowance  of  the  road  to  ~ 

the  Six  Bells'  Yard  to  be  made  as  usual"  were  added,  and  it  appeared 

that  it  had  been  usual  for  the  landlord  to  allow  a  payment  of  5/« 

annually,  which  the  lessee  paid  to  a  third  person  for  the  use  of  a  road, 

it  was  held  that  was  a  mere  covenant,  and  not  an  alteration  of  the 

rent,  so  as  to  support  a  plea  of  non  tenuit  in  replevin  {g).  m 

(e)  In  Leases  granted  under  Powers. 

It  has  been  previously  observed  (A),  that  powers  must  be  construed  General  Re- 
strictly,  and  if  all  the  circumstances  required  in  them  be  not  observed,  ]^^^°J[g*^o 
leases  granted  under  their  authority  will  be  void.    The  usual  restric-  Rent. 
tioDs  m  a  power,  which  are  applicable  to  the  subject  of  rent,  are,  that 
the  ''ancient  and  accustomed,"  or  the  "  best  and  most  approved  rent" 
must  be  reserved.     There  are  two  methods  of  leasing, — at  the  best 
rent, — and  upon  fines,  which,  as  the  lives  or  leases  drop,  are  con* 
sidered  among  the  annual  profits.     Althoagh  powers  are  sometimes 
adapted  to  both  methods,  yet  generally  they  are  confined  to  the  former, 
and  contain  an  express  prohibition  against  taking  money  by  way  of 
fine,  in  lieu  of  the  whole  or  a  portion  of  the  rent. 

Where  a  lease  is  made  under  a  leasing  power,  it  must  clearly  ap-  what  a  suffl- 
pear  by  the  instrument  that  the  proper  rent  has  been  reserved  (t) ;  and  ^jono^a  Power 
although  generally  the  lease  must  specify  the  rent  reserved,  yet  in  generally, 
some  cases  the  reservation  may  be  made  in  the  terms  of  the  power 
generally  (A).     If  a  lease  be  of  lands  subjected  to  a  power,  together 
with' other  lands  not  so  subjected,  and  there  be  equivocal  words,  which 
render  it  doubtful  to  which  the  reservation  of  the  rent  may  be  referred, 
namely,  whether  to  the  premises  on  which  the  power  attaches  or  other- 
wise ;  and  the  lease  cannot  take  effect  unless  the  rent  be  to  issue  out 
of  those  premises ;  then  the  better  opinion  seems  to  be,  that  the  reser- 
vation shall  be  taken  as  referable  only  to  the  premises  subjected  to  the 
power,  and  that  by  such  means  the  lease  may  be  made  good. 

Althoagh  at  common  law  rent  can  be  reserved  only  to  the  lessor  To  whom  the 
and  his  heirs  who  are  privies  in  blood,  and  not  to  any  who  is  privy  ^I^Tmade. 
in  estate — as  to  him  in  reversion,  remainder,  &c. — yet  in  the  case  of 
powers  the  reservation  to  a  tenant  for  life  and  his  heirs  is  good,  and 
shall  enure  as  rent  to  the  remainderman,  and  he  may  distrain  for  it : 
thus,  where  a  question  was  raised  whether  the  words  of  the  reservation 
did  not  aiake  that  which  was  called  a  rent  to  be  only  a  sum  in  gross, 

{/)  Lambert  v.  Norru,  2  Mces.  &  Wels.  p.  38 ;  and  Chap.  IV.,  Sect.  17,  p.  146. 

SiS  :  Mur.  &  HurL  29;   see  also  Hoby  v.  (i)  Kerv.  Roxburgh  {Duke),  2  Dow,  149. 

BeebucA,  7  Taunt.  157 ;  2  Marsh.  433;  and  (k)   Powell  on   Powers,   555;    Orby  v. 

Domeiiam  ▼.  Read,  3  Bam.  &  Adol.  899.  Mohun,  3  Bro.  Pari.  Cas.  248 ;  S,  C,  Gilb. 

ig)  Dames  y.  Staceyy  12  Ad.  &  £1.  506;  Eq.  Rep.  45;  2  Vern.  531,  542;  2  Free- 

4  Per.  &  Dav.  157.  man,  291. 

(A)  See  ante,  Book  I.,  Chap.  I.,  Sect.  23, 
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and  not  rent,  and  so  turned  the  reservation  of  rent  into  a  condition;  tbe 
court  held,  that  the  land  was  distrainable  for  it  as  rent,  and  that  it  was 
not  a  payment  upon  condition ;  one  reason  for  which  was,  that  it  was 
not  the  intent  of  those  who  were  parties  to  the  indenture  to  make  it  a 
condition,  but  rather  to  make  a  limitation  of  the  rent  for  the  uses 
mentioned ;  and  that  it  could  not  be  considered  a  condition,  for  it 
could  not  be  taken  as  a  condition  at  common  law,  because  those  in 
the  remainder  were  mere  strangers  to  the  condition ;  and  a  condition 
united  to  the  use  of  the  term  it  could  not  be,  for  if  it  were  so,  he  in 
remainder  being  a  stranger  could  not  in  law  take  advantage  of  it;  but 
if  it  were  rent,  the  party  immediately  in  remainder  might  distrain  for 
the  rent  when  it  accrued  due  by  reason  of  the  Statute  of  Uses  (/),  by 
which  it  was  enacted,  ''  that  the  intent  of  the  parties  should  be  ob- 
served ;"  therefore,  if  the  use  were  so  limited  that  a  stranger  should 
have  the  rent,  &c.,  he  should  have  it  and  might  distrain  for  it(m). 

The  terms  '^  ancient  and  accustomed  rent"  in  a  power  to  lease  are  to 
be  understood  as  applicable  to  rent  which  was  reserved  at  the  creation 
of  the  power,  if  a  lease  were  then  in  being,  or  that  which  was  last 
before  reserved,  if  no  lease  were  then  in  being ;  for  he  who  created 
such  a  power  intended  no  more  than  that  the  lessor  and  lessee  should 
not  be  able  to  put  the  estate  in  a  worse  condition  than  it  was  when  the 
power  was  created,  but  should  keep  it  in  the  same  plight  and  condition 
as  it  was  when  so  settled  (n).  This  rule,  however,  is  subject  to  excep- 
tions, as  will  be  seen  in  the  following  case: — By  will  of  1761  powar 
was  given  to  tenants  for  life  to  lease  for  lives,  so  that  there  were 
reserved  in  every  such  lease  the  ancient  and  accustomed  rents  and 
heriots  for  the  premises,  or  more.  In  1763  a  codicil  was  added, 
whereby  the  will  was  also  ratified.  In  a  lease  of  1724  the  rent  was 
IZ.,  and  a  heriot,  or  3/.  in  lieu  of  it,  was  reserved,  and  the  lease  was 
granted  on  payment  of  a  fine.  By  another  lease,  granted  in  1762, 
between  the  times  of  making  the  will  and  the  codicil,  the  rent  was  15L, 
and  there  was  no  heriot  or  fine.  A  tenant  for  life,  in  execution  of  the 
leasing  power,  granted  a  lease  according  to  the  lease  of  1724:  it  was 
held  that,  although  the  latest  lease  preceding  the  creation  of  the  power 
was  entitled  to  greater  weight  than  any  single  earlier  lease,  and  ought 
to  govern  the  decision  where  there  was  a  balance  of  evidence,  yet, 
when  the  ancient  custom  appeared  to  have  been  uniform,  and  a  single 
lease  varying  therefrom  was  granted  just  before  the  creation  of  the 
power,  the  exceptional  lease  ought  not  then  to  govern  merely  because 
it  was  the  latest;  that  whether  the  lease  of  1724  or  that  of  1762  con- 
tained the  ancient  and  accustomed  rent  and  heriot  was  a  question  for 


(0  27  Hen.  VIII.  c.  10. 
(m)  Powell  on  Powers,  572 — 67^;  Anon., 
Ander.  278. 
(n)  Bac.  Abr.  tit  Leases,    In  a  very  re- 


cent case  this  doctrine  seems  to  have  been 
recognized ;  Doe  d.  Douglas  v.  Lodi,  2  Ad. 
&  £1. 705 ;  4  Nev.  &  Man.  807. 
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the  jury  (o).     A  lease  at  a  single  rent  of  premises  under  a  power,     Book  II. 
her  with  other  premises  to  which  the  power  did  not  extend,  was       sbct.  2.  '"' 


held  bad ;  but  the  joining  of  different  lands  in  one  lease  which  were 
all  under  the  power,  though  never  before  let  by  a  single  demise,  the 
rent  reserved  being  in  proportion  to  the  rents  formerly  reserved,  was 
held  not  objectionable  (p).  It  has  been  held  that  part  of  premises 
formerly  demised  jointly  with  others  at  one  entire  rent,  might  be  let 
under  the  terms  of  such  a  power,  at  a  rent  bearing  the  same  propor- 
tion to  the  old  rent,  that  the  premises  demised  by  the  lease  bore  to  the 
whole  premises  formerly  demised  (9).  Where  there  is  a  power  to 
lease,  reserving  the  ancient  and  accustomed  heriots  or  more,  and  a 
lease  is  made  varying  from  the  ancient  leases  as  to  the  reservation,  the 
onus  is  on  the  lessee  to  show  that  the  new  reservation  is  as  beneficial 
as  the  ancient  one  (r). 

If  a  lease  be  made  under  a  power  requiring  a  reservation  of  the  true  As  to  the  Man- 
and  ancient  rent,  and  the  rent  reserved  be  not  conformable  to  that  J|^^^^  ^*" 
both  in  quantity  and  quality,  and  manner  of  reservation  also,  the  lease, 
it  is  said,  will  be  void  (s),  Heriots  and  the  like  need  not  be  reserved 
in  a  lease  made  under  a  power  restrained  to  the  rendering  the  true 
and  ancient  rent,  for  they  are  casual  and  accidental  services;  and 
therefore  fall  not  within  the  meaning  of  such  restriction  (t) ;  but  the 
omission  to  reserve  a  heriot,  when  a  heriot  has  been  accustomably 
reserved,  will  vitiate  the  lease  («). 

If  there  be  a  difference  as  to  the  time  of  the  payment  of  the  rent.  As  to  the  Time 
so  that  it  be  not  payable  at  the  same  periods  as  anciently,  that  will  ^^  ^^Ta^° 
Wtiate  a  lease  under  a  power  restricted  to  be  made  rendering  the  true  ^^^ 
and  ancient  rent :  thus  a  reservation  of  the  rent  at  two  days,  where 
the  rent  was  formerly  reserved  and  payable  at  four  days,  was  held  in 
Moimtfoy's  case(v)  to  make  the  lease  void,  because  it  was  to  the 
injury  of  the  heirs  in  tail,  for  it  was  more  beneficial  to  them  to  have 
It  paid  at  four  feasts  than  two,  and  all  beneficial  qualities  of  the  rent 
onght  to  be  reserved  and  observed  (x).     It  has  been  held  not  to  be  a 
▼alid  objection  to  a  lease,  that  the  rent  was  thereby  made  payable  on 
the  25th  March  and  29th  September,  (although  the  term  commenced 
on  the  6th  January,  and  that,  therefore,  there  was  a  forehand  rent  which 
oiight  prejudice  the  remainderman,}  inasmuch  as  the  rent  was  made 

(0)  Doe  d.  Biddulph  v.  Hole,  15  Queen's  («)  Doe  d.  Douglas  ▼.  Lock,  2  Ad.  &  El. 

B.  Rep.  848.  705 ;  4  Nev.  &  Man.  807. 

ip)  Doe  d.  Lord  Egremont  v.  Stephen*,  6  (v)  5  Co.  Rep.  3. 
Qoeen's  B.  Rep.  208;  but  see  Powell  on  (x)  Powell  on  Powers,  571.     In  this  re- 
Powers,  554 ;  Doe  A  Wiilianu  ▼.  Matthews,  spect  leases  under  powers  in  settlements 
5  Barn.  &  Adol.  298 ;  2  Nev.  &  Man.  264.  differ  from  ecclesiastical  leases  under  stat 

(9)  Doe  d.  Shrewsbury  {Earl)  ▼.  Wilson,  13  Eliz. ;  for  in  them  a  reservation  at  two 

5  Barn.  &  Aid.  363.  days,  when  the  rent  was  payable  formerly 

(r)  Doe   d.   Egremont  (Earl)   t.   Graze-  at  four  days,  does  not  vitiate  the  lease,  be- 

^noke,  4  Queen's  B.  Rep.  406 ;  8  Gale  &  cause  the  statute  does  not  avoid  such  lease 

Dav.  884.  if  the  accustomed  yearly  rent  or  more  be 

(«)  Povell  on  Powers,  552.  reserved ;  Baugh  v.  Haines,  Cro.  Jac.  76. 

(0  Baagk  ▼.  Haines,  Cro.  Jac  76. 
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payable  on  the  same  days  by  a  former  lease,  and  therefore  that  this  was 
the  usual  and  accustomed  rent ;  and  also  for  the  same  reason,  that  it 
was  no  objection  to  the  lease  that  the  rent  was  made  payable  by  half- 
yearly  payments,  although  the  power  required  it  to  be  payable  yeariy; 
the  word  yearly  meaning  the  payment  of  rent  in  the  year  (y).    It  has, 
however,  been  doubted  whether  a  quarterly  reservation  of  rent,  which 
had  been  previously  reserved  half-yearly,  will  vitiate  the  lease  (4 
The  whole  rent  must  be  payable  annually  during  the  whole  tenn,  for 
the  design  of  the  donor  is  not  answered  unless  a  continual  revenue  be 
yearly  payable  by  compulsion  of  law,  and  not  in  expectancy  or  in 
futuro  (a) ;  but  under  a  power  to  make  leases  reserving  the  anciat 
yearly  rent  annually,  if  it  were  reserved  upon  a  day  before  the  year 
was  up — as  if  the  year  ended  at  Christmas,  and  it  was  reserved  at 
Michaelmas — it  would  be  sulBciently  in  pursuance  of  the  power  (i). 
Where  there  was  a  power  to  lease,  so  that  there  were  reserved  and 
made  payable  during  the  continuance  of  the  lease  the  best  yearly 
rent;  a  lease  from  the  11th  of  October,  making  the  rent  payable  bj 
half-yearly  payments  on  the  6th  of  April  and  the  11  th  of  October, 
except  the  last  half-year's  rent,  which  was  made  payable  on  the  1st 
of  August,  before  the  end  of  the  term,  is  a  good  execution  of  the 
power  (c). 

In  a  lease  for  which  the  lessor  is  bound  to  reserve  the  best  Tt»i 
which  can  be  got,  he  must  reserve  the  best  rent  which  can  be  got  at 
the  time  the  lease  is  made,  without  any  regard  to  a  former  leaafe  ia 
which  a  less  rent  might  have  been  fairly  reserved  on  account  of  money 
to  be  expended  in  improvements  (d).     The  suflSciency  of  the  rent 
must  be  governed  by  the  consideration  on  whom  the  onus  of  repair  is 
thrown ;  therefore  under  a  power  to  lease  for  twenty-one  years,  re- 
serving the  best  rent,  so  as  the  lease  shall  not  contain  any  clause 
whereby  authority  should  be  given  to  the  lessee  to  commit  waste,  ot 
whereby  he  should  be  exempted  from  punishment  for  committing 
waste;   and  so  as  such  lease  should  contain  such  other  conditions, 
covenants  and  restrictions  as  were  generally  inseiled  according  to  the 
usage  of  the  counties  where  the  premises  were ;  it  was  held,  that  a 
lease  was  good,  though  the  lessor  thereby  took  the  repairs  of  the 
mansion-house  (except  the  glass  windows)  on  himself,  and  covenanted, 
that  if  he  did  not  repair  it  within  three  months  after  notice  the  tenant 


(y)  Doe  d.  Shretosbury  (Earl)  v.  Wilson^ 
5  Barn.  &  Aid.  363;  Fryer  v.  Coomhif  11 
Ad.  &  £1.  403 ;  and  see  Doe  d.  Wilmot  v. 
Gifard,  5  Barn.  &  Aid.  371 ;  Doe  d.  HarrieM 
V.  Morset  2  Cromp.  &  Mees.  247 ;  4  Tyr. 
185  ;  and  Doe  d.  Douglas  v.  Lock,  2  Ad.  & 
El.  705  ;  4  Nev.  &  Man.  807. 

(a)  Doe  d.  Douglas  v.  LocAr,  2  Ad.  &  El. 
705 ;  4  Nev.  &  Man.  807. 

(a)  Taylor  d.  Atkyns  v.  Horde,  1  Burr. 
121. 

(6)  Rex  V.  Weston,  2  Lord  Raym.  1198. 


(c)  Rutland  y.  Doe  d.  fF^the  (in  err^r  in 
Dom.  Proc.)  10  CI.  &  Fin.  419 ;  12  Metf. 
&  Wels.  355,  reversing  S,  C  (in  emr\  S . 
Mees.  &  Wels.  688,  and  afiBrming  £  C.  S 
Mees.  &  Wels.  661 ;  Mur.  &  HurL  245l 

{d)  Doe  d.  GHffith  v.  Lloyd,  Z  £sp.7i 
It  would  seem  that  the  best  rent  means  tbft 
best  rack-rent  that  can  reasonably  be  re- 
quired by  the  landlord,  taking  aU  the  t«* 
quisites  of  a  good  tenant  for  the  permaQeot 
benefit  of  the  estate  into  the  account. 
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might,  and  deduct  the  charges  out  of  the  rent  reserved  to  the  lessor ;      Book  II. 

and  though  the  lessor  covenanted^  in  consideration  of  a  large  sum  to       sg".  2. 

be  laid  out  by  the  lessee  in  repair  of  the  premises  in  the  first  instance, 

to  renew  during  his  (the  lessor's)  life,  at  the  request  of  the  lessee,  his 

executors,  &c.,  on  the  same  terms ;  because  the  covenant  only  bound 

the  lessor  himself,  and  if  the  best  rent  were  not  reserved  upon  such 

renewal,  the  lease  would  be  void  against  the  remainderman  («).     A 

lease  at  43/,  a  year,  granted  under  a  power  directing  the  best  rent  to 

he  reserved,  cannot  be  impeached  merely  by  showing  that  the  lessor 

rejected  at  the  time  two  specific  offers,  one  at  50Z.  and  another  of  from 

501.  to  60L  from  other  tenants,  though  the  responsibiUty  of  such  other 

tenants  could  not  be  disproved ;  for  in  the  exercise  of  such  a  power, 

where  fairly  intended,  and  no  fine  or  other  collateral  consideration  is 

received,  or  injurious  partiality  plainly  manifested  by  the  lessor,  all 

other  requisites  of  a  good  tenant  are  to  be  regarded  as  well  as  the  mere 

amount  of  the  rent  offered,  unless  something  extravagantly  wrong  in 

the  bargain  for  rent  be  shown  (/).    Under  a  power  to  grant  leases  for 

twenty-one  years,  "  so  as  upon  every  such  lease  there  shall  be  reserved 

the  best  improved  rent  that  can  reasonably  be  had  for  the  same,'*  a 

lease  by  a  tenant  for  life,  reserving  a  larger  rent  than  had  been  paid 

to  the  devisor,  but  not  the  best  rent  which  could  have  been  fairly 

obtained,  though  there  was  no  fraud  or  collusion,  was  determined  to 

be  void  (g),     A  power  was  reserved  to  grant  leases  for  a  term  not 

exceeding  seven  years,  so  as  there  was  reserved  in  such  leases  the  best 

rent  that  could  be  gotten  for  the  same,  without  taking  any  premium 

for  the  making  thereof:  the  donee  of  the  power  granted  a  lease  for 

seven  years  at  a  specified  rent,  which  lease  contained  a  covenant  by 

the  lessee  to  find  board,  lodging  and  wearing  apparel,  during  the  term, 

for  three  children  of  the  donee  (if  they  wished  it),  at  71.  a  year  each, 

and  for  the  donee's  son  gratis ;  it  was  held  by  Parke  and  Patteson,  Js. 

(Taunton,  J.,  dissentiente),  that  assuming  the  power  to  require  two 

conditions,  first,  that  the  rent  reserved  should  be  the  best  rent ;  and 

secondly,  that  there  should  be  no  fine  or  premium;  that  it  did  not 

clearly  appear  on  the  face  of  the  lease  that  either  of  those  conditions  had 

been  broken,  because  the  covenant  to  maintain  the  children  was  not 

necessarily  beneficial  to  the  lessor,  and,  therefore,  parol  evidence  was 

admissible  to  show  that  the  rent  reserved  was  the  best  that  could  be 

obtained  (A).     A  tenant  for  life  having  a  power  to  make  leases  for 

ninety-nine  years,  reserving  the  best  and  most  beneficial  yearly  rent 

or  rents,  to  be  incident  to  the  immediate  reversion  of  the  premises, 

that  can  be  reasonably  had  at  the  time  of  making  such  lease,  without 

(e)  Doe  d.  Bromky  (Bart.)  v.  Betiiton,  12  (g)   Wright  v.  Smith,  5  Esp.  203. 

JSm,  305.  (*)  I>oe  d.  Rogers  v.  Rogers^  6  Barn.  & 

(/)  Doe  d.  Lawton  ▼.  RadcUfe,  10  East,  Ad.  755 ;  2  Nev.  &  Man.  550. 
278. 

y2 
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'  4'^.^  i^ "    rnax^st  ic  we  imi  ^ic  sine  :inip.  :::»iri 
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v.4i  ^r»ni*Ai»s  ic  vji  *T:::irTE:i'a  :r  :iii5  :iiir:j  veus' 

r»«ia>.-::«'  st  :2ui  tarn :  x  wts  iiii:.  riac  a»  JctwcLii 
aoui  tTjft  r^*s^-,cjst  rhisst  rssss  ws^  act  ta 
ery^ui  ^  oocaiiioi.  ar.ii  c:ct9ecii3ic.j.  sat  s^ 
r'M   i  - 
WV»  t«M«i         Aj  the  B&«i>jd  >f  ^TSdizic  jeass  m  eocniezataoa  of  ineSy  or  pirtl J 
^tmmii^itw^     ^^  ^^^A  ^^  p^^-^J  0*'  rent,  B  a:*  xcasnsu  or  mcoauBaB;^ — a  taunt 
iMtt  W  Kms,     frjf  1.5*  c:>i^  ai  psw-er  in  a  secxemeiic  t3  kase  at  the  *  wmi  ren*» 
may  iknLLse  cpoo  reseninz  the  vssal  fi=£s  and  rent*  vbere  the  osail 
f^jht  had  preriocslv  been  nsacse  br  fiaes ;  for  if  the  tiaslecs  underdie 
settkment  were  ouiged  to  kt  the  lands  at  a  n^-icnk,  il  ni^  be 
qiiite  mconsistent  with  the  natore  of  the  estates  k\    Whoe  there  ins 
a  derive  of  a  testators  lerersioo  to  •/!  A'.  fi>r  life,  with  power  to  join- 
ture and  raise  porUoos  for  joonjer  children,  remainder  to  fak  fiistand 
other  sons,  Ac,  with  power  to  J,  3'  and  those  in  lemainder,  dmii^ 
their  respective  possessions,  to  make  leases  of  the  hods  in  Sussex  and 
Hantingdonshire  for  not  exceeding  twenty-one  years»  at  the  most  rent; 
and  of  the  lands  in  Middlesex  and  London  for  not  exceeding  eix^- 
one  years,  at  the  osoal  or  other  the  most  rent;  it  was  hdd,  that  /.  N- 
might  lease  the  lands  in  Middlesex  upon  a  6ne,  and  at  a  reserved  renty 
which  rent  exceeded  the  rent  reserved  upon  a  former  tease  in  h&D§ 
at  the  date  of  the  will  and  at  the  testator  s  death,  and  upon  which 
lease  the  then  lessor  had  also  taken  a  fine  (/)•    Where  there  was  a  de- 
vise to  the  use  of  H.  /.  for  life  without  impeachment  of  waste,  Ac, 
remainder  to  the  use  of  plaintiff  for  life,  with  power  to  make  leases 
for  two  or  three  lives,  &c.,  or  for  the  term  of  twenty-^ne  years,  so  as 
there  be  reserved  the  best  rent,  without  taking  any  sum  or  sums  of 
money  or  other  thing,  for  or  in  lieu  of  a  fine ;  and  JS.  Z.,  by  indenture 
of  1 5th  October,  leased  for  fourteen  years,  to  be  computed  as  to  the 
meadow  land  from  13th  February,  the  pasture  from  26th  March,  and 
the  messui^e  from  12th  May  previously,  under  a  yearly  rent,  payable 
to  the  lessor  and  such  other  person  as  should  be  entitled  to  the  free- 

(0  Doe  d,  Sutton  (Bart)  r,  Harvey,  1       1446. 
Barn,  ft  Cres.  426;  2  Dowl.  &  Ryl.  589.  (0  Doe  d.  Neumham  ▼.  Oen^  4  Mante  & 

(k)  Right  d.  Basseit  v.  Thomas,  8  Burr.      Selw.  871. 
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hold  and  inheritance,  half-yearly,  on  the  Uth  November  and  26th     Book  11. 
March,  the  first  payment  to  be  made  on  1 1th  November  next  ensuing;       SBcxr^ 


and  the  lessee  covenanted  with  the  lessor,  his  heirs  and  assigns,  for 
payment  to  the  lessor  and  such  other  person,  &c.f  of  the  rent  at  the 
days  and  times,  &c. ;  it  was  held,  that  the  reservation  of  the  first  half- 
year's  rent,  payable  at  the  end  of  twenty-seven  days,  was  not  taking 
a  sum  of  money  for  a  fine,  being  in  consideration  of  a  preceding  occu- 
pation (m).  Where  a  power  was  given  to  a  tenant  for  life  to  make 
leases,  vrith  or  without  a  fine,  at  such  rent  as  he  thought  proper;  it 
was  held  that  a  lease,  without  any  reservation  of  rent  whatever,  was 
good(n). 

Improving  the  estate  will  not  be  considered  such  an  alteration  as  Effect  of  Im- 
varies  the  rent,  by  making  it  to  issue  out  of  other  hereditaments  than  ]^£^^^ 
those  contained  in  the  power :  thus  where  the  tenant  entered  and  built 
a  new  house  upon  the  land,  and  then  made  a  lease  for  twenty-one 
years,  reserving  only  the  ancient  rent,  Sec,  the  Court  would  not  suffer 
an  objection  to  it  to  be  argued  (o). 

(f)  Mode  of  Fixing  the  Amount  of  Rent. 

To  be  able  to  ascertain  the  proper  rent  which  premises — ^whether  Mode  of  fixing 
houses  and  buildings  or  farms — will  bear  in  different  situations,  so  as  ^oJ^^^ 
not  to  deprive  the  landlord  of  a  just  remuneration  on  the  one  hand,  Buildingi. 
nor  oppress  the  tenant  with  too  much  rent  on  the  other,  is  unques- 
tionably a  most  desirable  object,  and  in  some  instances  a  source  of 
considerable  difficulty.  No  rule  can  be  laid  down  with  any  degree  of 
accuracy,  with  respect  to  the  adjustment  of  the  rent  of  houses  and 
buildings,  whether  situated  in  town  or  country ;  so  many  considera- 
tions of  situation  or  local  convenience,  as  respectability  of  neighbour- 
hood, contiguity  to  pleasant  towns,  good  society  and  the  like,  enter 
into  the  contemplation  of  the  parties,  when  engaging  houses  for  the 
purpose  of  habitation.  A  comparison  with  adjoining  premises,  or  the 
common  rate  of  rents  in  the  neighbourhood,  affords  the  only  guide  by 
which  a  judgment  may  be  formed.  With  respect  to  the  rent  of  farm- 
houses and  buildings  indeed  it  is  different :  the  amount  of  such  rent 
is  usually  ascertained  by  making  an  estimate  of  what  they  would  cost 
when  first  erected,  and  reckoning  a  per-centage  upon  the  money  ex- 
pended; if  built  within  twenty  years,  five,  and  sometimes  even  seven 
and  a  half  per  cent,  is  charged  upon  the  amount;  and  after  the 
building  has  stood  twenty  years,  two  and  a  half  per  cent,  is  generally 
deducted. 

One  mode  of  ascertaining  the  rent  which  farming  land  will  bear,  is 
to  calculate  the  gross  value  of  the  produce,  and  divide  it  into  three 

(m)  Isherwood  v.  Oldknow,  3   Maule  &      the  case  of  Clarke  v.  Smith,  9  CL  &  Fin. 
Sehr.  3S2.  126;  ante,  p.  148. 

(a)  Talbot  ▼.  T^>per,  Skin.  427 ;  see  also  (o)  Reed  v.  Nash,  1  Leon.  147. 
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Boor  II.     equal  parts :  to  set  aside  one  part  for  the  expenses  of  tillage,  work- 
Sect. 2.  '    men's  bills,  wages  and  other  incidental  expenses;    another  for  the 


Mode  of  fix'  maintenance  of  the  tenant  and  his  family ;  and  to  consider  the  third, 
the  Rent  of  after  deducting  taxes,  tithes  (p)  and  assessments,  as  the  proper  rent 
Lands."^  to  be  paid.    This  is  a  ready  mode  of  fixing  the  amount  of  rent;  and 

is  considered  in  most  instances,  where  the  quantity  of  arable  land 
exceeds  the  meadow,  to  be  a  tolerable  approach  to  die  truth ;  but  to 
allow  one-third  of  the  gross  produce  for  the  expenses  of  management 
in  grazing  farms,  where  so  little  labour  is  necessary,  would  not  leave 
any  thing  like  a  proper  amount  of  rent  for  the  landlord.    Another 
mode  is  to  deduct  all  the  expenses  and  outgoings,  together  with  the 
maintenance  of  the  farmer  and  his  family,  from  the  gross  produce;  to 
allow  ten  per  cent,  upon  the  capital  employed ;  and  to  consider  the 
remainder  as   the   fair  rent    There  is  still  another  mode,  recom- 
mended by  the  author  of  a  work  upon  the  subject  (y),  which  he  con- 
siders much  preferable  to  either  of  the  two  above  mentioned ;  it  is 
this — to  select  one  acre  of  the  best  arable  land  in  the  farm ;  to  value 
the  gross  produce,  as  well  as  the  labour  and  expense  attendant  upon 
it,  through  the  whole  of  a  four  years'  course  of  husbandry — consisting 
of  turnips,  barley,  clover  and  wheat,  on  fine  rich  lands — and  fallow, 
wheat,  clover  or  beans,  and  wheat  or  oats,  for  strong  clayey  soils,  and 
after  taking  an  average  of  the  profit,  to  deduct  therefrom  ten  per  cent 
for  the  farmer's  stock  and  capital,  the  remainder  being  the  rent;  io 
adopt  the  same  plan  with  regard  to  an  acre  of  the  worst  land ;  and 
when  the  value  is  thus  found  of  the  best  and  worst  land  on  the  farm, 
the  rent  of  the  intermediate  qualities  of  soil  will  be  readily  ascertained; 
the  whole  being  then  added  together,  an  average  taken  on  the  whole 
farm  will  give  the  rent  per  acre.     It  is  scarcely  necessary  to  observe, 
that  in  order  to  fix  the  proper  rent,  it  is  essential  to  inquire  into  local 
circumstances;    such  as  the  quality  of  the  land—whether  light  or 
strong,  and  its  soundness — whether  upon  a  clayey  or  gravelly  sub- 
stratum :  whether  it  is  well  watered,  without  being  over  retentive  and 
flooded ;  its  tendency  to  seed  well  and  carry  a  proportionate  quantity 
of  stock ;  its  contiguity  to  markets  and  manure,  and  the  value  of  pro- 
duce in  the  neighbouring  markets ;  the  poor-rates,  taxes  and  tithes; 
the  expenses  of  labour  in  the  neighbourhood ;  whether  the  farm  build- 
ings are  arranged  in  a  convenient  and  suitable  manner,  are  propor- 
tionable to  the  size  of  the  farm,  and  are  in  good  repair ;  and  lastly, 
although  often  overlooked,  whether  the  land  lies  compactly  and  near  to 
the  homestead  and  be  approached  by  good  roads. 

( p)  If  there  has  been  a  commutation  of  tenant  shaU    pay  the  commutation  reot- 

tithes,  under  the  stat  6  fit  7  Will.  I V.  c,  71,  charge. 

it  will  not  be  nepessary  to  deduct  the  tithes,  {q)  Bayldon  on  the  Art  of  Valuing  Rents, 

unless  there  is  a  special  agreement  that  the  &c.,  l-th  ed.  1882. 
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Sect.  3. — Nomine  pcence.  Chapter  i. 

A  fiirther  security  for  the  payment  of  rent  is  sometimes  agreed       Sect.  3. 
upon  by  the  insertion  of  a  covenant,  by  the  terms  of  which  the  lessee  Forfeiture  no- 
forfeits  a  certain  sum  upon  non-payment  of  such  rent.    This  nomine  xninepoBnaefci 
pcensB,  as  it  is  called,  is  incident  to  the  rent,  and  will  descend  to  the  ©f  Rent!™*" 
heir:  if  an  annual  rent,  therefore,  be  devised,  the  nomine  poenee  passes 
as  incident  thereto,  and  the  grantee  may  have  an  action  of  debt  for 
the  arrears  (r) ;  by  accepting  the  rent,  however,  the  party,  it  should 
seem,  waives  the  penalty  (5).    If  there  be  a  nomine  pcenae  given  to  the 
lessor  for  non-payment  of  rent,  the  lessor  must  demand  the  rent  before 
he  can  be  entitled  to  the  penalty  :  and  in  this  case  there  must  be  an 
actval  demand  made ;  because  the  presumption  is  that  the  lessee  is  in 
attendance  on  the  land  to  save  his  penalty  and  preserve  his  estate,  and 
iberefore  shall  not  be  punished  without  a  wilful  default ;  and  that  can- 
not be  made  to  appear  without  a  demand  to  be  proved,  and  that  it  was 
not  answered.     Such  demand  must  be  made  at  the  day  prefixed  for 
the  payment  [t). 

Strictly  speaking,  no  forfeiture  can  be  called  nomine  poenee  unless  Forfeiture  no- 
it  be  for  the  non-payment  of  rent;  but  it  is  not  unusual  to  mention  foj^otfcr"* 
stipulated  penalties  for  other  things — as  for  the  non-payment  of  a  col-  things, 
lateral  sum — for  ploughing  up  ancient  meadow,  or  above  a  certain 
number  of  acres  in  one  year — for  changing  the  character  of  particular 
premises,  or  the  like— by  the  general  name  of  nomine  poenee  (m). 
Nothing  can  be  more  obvious  than  that  a  person  may  set  an  extra- 
ordinary value  upon  a  particular  piece  of  land  or  wood,  on  account 
of  the  amusement  which  it  may  afford  him ;  in  this  country,  therefore, 
a  man  has  a  right  to  secure  to  himself  a  property  in  his  amusements ; 
and  if  he  chose  to  stipulate  for  51.  or  50Z.  additional  rent  upon  every 
acre  of  furze  broken  up,  or  for  any  given  sum  of  money  upon  every 
load  of  wood  cut  and  stubbed  up,  there  seems  nothing  irrational  in 
such  a  contract.  The  fiirther  sum  per  acre  secured  by  the  covenant  is 
not  considered  in  the  light  of  a  penalty,  but  as  liquidated  damages 
fixed  and  agreed  upon  between  the  parties ;  therefore  where  a  lessee 

(r)  Co.  Litt-  61b;   Tfcifin  v.  Cholmeley,  injury  done;   WhiU  v.  Sealey,  1  Doug.  49. 

Cro.  Eliz.  383  ;    Egerion  v.  Skeif,   Lutw.  In  leases  containing  a  covenant  against 

1156.  ploughing  up  meadow,  if  the  covenant  be 

(*)  Doe  d.  Cheney  v.  Batten,  Cowp.  247.  "  not  to  plough,"  and  there  be  a  penalty,  a 

(0  Bac  Abr.  tit-  Condition,  (0  2).  court  of  equity  wiU  relieve  against  the  pe- 

(«)  It  may  be  a  question  how  far  it  is  nalty,  and  will  even  go  further  than  that  to 

expedient  to  insert  a  covenant  of  this  na>  preserve  the  substance  of  the  agreement ; 

tore  (unless    the    penalty  be    sufficiently  out  if  it  be  worded  **  to  pay  5/.  an  acre  for 

great)^  rather  than  rely  on  the  implied  co-  every  acre  ploughed  up,"  there  is  no  alter- 

▼enaot  not  to  commit  waste,  or  an  express  native,  no  room  for  any  relief  against  it,  no 

one  to  use  the  land  in  a  husbandlike  man-  compensation ;   it  is  the  substance  of  the 

ner,  or  not  to  dig,  &c ;  for  such  a  nomine  agreement ;   it  is  the  particular  liquidated 

penis  in  leases  is  the  stated  damages,  and  sum  fixed  and  agreed  upon  between  the 

damages  cannot  be  recovered  beyond  the  parties,  and  is  therefore  the  proper  amount 

amount  of  the  penalty;  whereas  in  the  other  of  the  damages;  Benton  v.  Gibson,  3  Atk. 


the  landlord  would  have  a  prospect      396. 
of  being  recompensed  to  the  extent  of  the 
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covenants  that  in  case  any  part  or  parcel  of  the  ancient  meadow  or 
pasture  ground,  or  any  other  part  of  the  premises  which  have  not  been 
in  tillage  for  twenty  years,  should,  during  the  continuance  of  the  term, 
be  broke  up,  dug  up,  &c.,  he  should  pay  a  further  yearly  rent  of  52. 
for  every  acre,  &c.,  so  broke  up,  &c,  the  increased  rent  is  not  to  be 
considered  as  a  penalty,  but  as  a  liquidated  satisfaction  fixed  and 
agreed  upon  between  the  parties  (x).    Where  a  farm  was  demised  at  a 
yearly  rent,  and  also  subject  to  certain,  yearly  payments  in  case  the 
tenant  should  not  crop,  manure  and  manage  the  farm  in  maimer 
therein  specified,  and  also  in  case  the  tenant  in  the  last  three  years  of 
the  term  should  sow  more  than  70  acres  of  clover  in  one  year,  the 
additional  rent  of  lOZ.  for  every  acre  above  70  for  the  residue  of  the 
term;  it  was  held,  that  the  additional  rents  were  in  the  nature  of 
liquidated  damages  and  not  of  penalties  (y).   Where  land  was  demised 
with  a  clause  that  the  lessee  should  not  sell  off  hay  under  a  '^  penalty** 
of  2$.  6d.  per  yard  of  the  hay  sold,  to  be  recovered  by  distress  as  for 
rent  in  arrear ;  it  was  held  that  this  was  a  penalty  recoverable  by  dis- 
tress as  for  rent,  but  was  not  a  rent  {z).    A  lease  contained  a  stipula- 
tion that  for  every  acre,  and  so  in  proportion  for  a  less  quantity,  which 
the  lessee  should  suffer  to  be  occupied  by  any  other  person  without  the 
consent  of  the  landlord,  an  additional  rent  should  be  paid ;  and  the 
tenant  undertook  to  use,  occupy,  dress  and  manure  the  land  according 
to  the  custom  of  the  country :  the  tenant,  without  the  consent  of  the 
landlord,  suffered  other  persons  to  use  small  portions  of  the  land  for 
the  purpose  of  raising  a  potato  crop,  and  it  was  proved  to  be  the  cus- 
tom of  the  country  for  farmers  to  pursue  that  course ;  yet  it  was  held 
that  the  landlord  was  entitled  to  the  additional  rent,  this  being  an 
occupation  of  the  land  by  other  persons  (a).     A  Court  of  Equity  will 
not  grant  an  injunction  against  the  tenant's  ploughing,  where  the 
parties  themselves  have  fixed  the  price  to  be  paid  as  a  penalty  for  such 
ploughing  (&).     Where  there  is  a  reservation  of  5L  per  acre  during 
the  last  twenty  years  of  a  term,  for  every  acre  of  meadow  thereby 
demised,  which  the  tenant  shall  plough,  dig,  ear,  break  up,  or  convert 
into  tillage  during  the  said  last  twenty  years  of  the  term,  and  so  after 
that  rate  for  any  greater  or  less  quantity  than  an  acre  or  less  time  than 
a  year,  it  is  considered  that  the  rent  is  due  in  the  last  twenty  years, 
if  the  land  is  then  ploughed,  whether  it  was  first  ploughed  within  the 
last  twenty  years,  or  before;  and  that  the  rent  continues  payable 
during  the  twenty  years,  though  the  land  be  again  laid  down  to  per- 
manent grass  (c).    The  right  to  additional  rent  for  over  tillage  is  not 


(*)  Rolfe  V.  Petertoni  2  Bro.  Pari.  Cas. 
436;  and  see  Bower$  y.  Nixcn,  12  Queen's 
B.  Rep.  558,  n. 

{y)  Jones  ▼.  Oreen,  3  You.  &  Jerr.  298. 

(«)  PoUUt  V.  Forrest,  11  Queen's  B.  Rep. 
949;  1  Car.  &  Kir.  560. 


(a)  Greenslade  v.  Tapteott,  1  Crompw  M. 
&Ros.  65;  4Tyr.  566. 

(b)  Woodward  v.  GiUs,  2  Venu  119. 

(c)  Birch  v.  Stephensoth  8  Taunt.  4^; 
and  see  Howell  v.  Richards,  11  East,  63& 
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waived  by  the  acceptance  of  the  reserved  rent  with  a  knowledge  of  the 
breach  (d).  A  provision  in  a  publican's  lease,  that  the  lessee  shall  take 
all  his  beer  from  the  lessor,  or  in  case  he  did  not  do  so,  that  an  ad* 
vanced  rent  should  be  paid,  has  been  much  censured  by  the  courts ; 
aod,  at  all  events,  such  a  covenant  cannot  be  enforced  unless  the  lessee 
be  supplied  with  good  beer  (e). 


Book] 
Chafti 

Sbct.  j 


Sect.  4. — When  Bent  is  due. 
Rent  is  not  due  till  midnight  of  the  day  upon  which  it  is  re-  At  what' 
served  (/),  although  sunset  is  the  time  appointed  by  law  to  make  Rentals  due. 
a  proper  demand  of  it,  to  take  advantage  of  a  condition  of  re-entry, 
or  to  tender  in  order  to  save  a  forfeiture  {g) ;  but  more  properly  speak- 
bg  the  demand  should  be  made  such  time  before  sunset  as  to  allow 
sufficient  light  to  count  the  money  (A) ;   and  the  person  making  the 
demand  or  tender  must  remain  on  the  land  till  the  sun  has  set 
Where  therefore  a  lessor,  tenant  in  fee,  died  after  sunset  and  before 
midnight,  it  was  held  that  the  heir,  and  not  the  executor,  was  entitled 
to  the  rent(i);   but  payment  on  the  morning  of  the  rent-day,  the 
lessor  dying  before  noon,  is  valid  as  against  the  heir,  though  not 
against  the  king.     Where  the  rent  was  reserved  payable  on  Michael- 
mas-day, and  the  lessor  died  on  that  day  between  three  and  four 
o'clock  in   the  afternoon  before  sunset,  and  a  question  was  raised 
whether  the  executor  or  the  heir,  or,  which  is  the  same,  the  jointress 
of  the  lessor,  should  have  the  rent ;  it  was  held  that  the  rent  should  go 
to  the  heir  or  jointress,  because  at  the  time  of  the  death  of  the  lessor 
there  was  no  remedy  nor  means  to   compel  the  payment  thereof. 
Payment  before  the  day  is  not  a  satisfaction  at  law  (k),  though  it 
seems  otherwise  in  equity;  for  payment  of  r^t  to  the  tenant  in  tail  or 
fin:  life,  an  or  even  before  the  day,  where  the  tenant  in  tail  liyed  to  the 
rent-day  (/),  will  discharge  the  lessee,  though  if  the  tenant  in  tail  die 
on  the  same  day,  the  remainderman  is  entitled  to  recover  the  rent  so 
paid  from  his  representatives  (m). 

Where  rent  is  reserved  generally,  and  no  mention  is  made  as  is  At  what  Days 
usual  of  half-yearly  or  quarterly  payments,  nothing  is  due  until  the  Rent^UduL 
end  of  the  year(n):   and  where,  after  signing  a  written  agreement, 
which  made  no  mention  of  the  time  when  the  rent  was  to  be  paid,  the 


(d)  Dentam  ▼.  Bichmtrndt  1  Crorop.  &  Mees. 
734;  STyr.  630. 

(ff)  Cooper  V.  Twihili,  S  Camp.  286 ;  Hoi- 
combe  y.  Heweon^  2  Camp.  391. 

(/)  CatHng  ▼.  Derly,  2  W.  Black.  1077  ; 
l^y  T.  Milis,  4  Tenn  Rep.  173. 

(g)  Per  Hale,  C.  B.,  Duppa  v.  Mayo,  1 
Saand.  2S7 ;  2  Salk.  578. 

{k)  Pabyan  T.  Semttom,  Aleyn,  252 ;  Ttnck- 
kr  T.  Premticef  4  TaunL  549. 

(0  Ihqipa  Y.  Mago,  2  Salk.  578 ;  1  Saand. 


287;  and  see  n.  17,  Clun**catet  10  Co.  Rep. 
127. 

(*)  Ctun't  cote,  10  Co.  Rep.  127 ;  Crom- 
well  {Lord)  v.  Jndrewt,  Oro.  Eliz.  150. 

(/)  Rockingham  (Lord)  y.  Oxenden,  cited 
from  Reg.  Lib.  in  note  to  Ex  parte  Smyth, 
1  Swanat.  346. 

(m)  As  to  apportionment  of  rent,  see 
post,  Sect  6,  p.  337. 

(»)  Latch.  264. 
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Book  II.      landlord  asked  the  tenant  how  he  would  like  to  pay  the  rent,  and  the 

Chapter  I  i    y  * 

Sect.  4.  *    tenant  replied  quarterly,  and  the  rent  was  accordingly  paid  quarterly, 
*"  it  was  held  that  the  rent  was  still  due  annually,  and  not  quarterly  (o). 

Where  there  is  a  general  reservation  of  a  yearly  rent,  a  clause  to  put 
an  end  to  the  term,  by  notice  expiring  on  any  quarter  day,  will  not 
make  the  rent  payable  quarterly  (p).     By  a  memorandum,  A.  agreed 
to  let  to  B.2L  house  at  a  yearly  rental  of  50Z.,  and  in  consideration  of 
the  yearly  rent  aforesaid  being  duly  paid,  agreed  to  give  quiet  posses- 
sion of  the  house ;  B.  agreed  to  pay  the  aforesaid  rent  of  50Z.  and  to 
pay  taxes,  and  the  memorandum  concluded,  **  Likewise  the  stable 
and  loft  over  at  a  further  rental  of  25Z.  per  annum, — ^to  be  paid  on  the 
usual  quarter  days ;"  held,  that  the  50/.  was  not  payable  quarterly, 
but  annually  only  (q).    An  agreement  was  dated  the  31st  of  January, 
and  a  person  thereby  agreed  to  become  tenant,  "at  the  customary 
time  of  entry,"  at  a  certain  rent  to  be  "paid  at  the  usual  time,"  "as 
agreed  upon ;"  he  entered  at  Lady-day,  the  usual  time  of  entry  bang 
the  12th  of  May,  and  the  usual  time  of  rent  becoming  payable,  being 
once  a  year,  at  Michaelmas,  but  the  rent-day,  when  it  was  paid,  being 
the  8th  January ;   it  was  held,  that  there  was  evidence  that  the  rent 
was  payable  at  Michaelmas,  and  that  it  was  not  necessarily  payable 
at  the  end  of  the  year,  from  the  time  of  entry  (r).     When  the  rent  is 
made  payable  on  certain  days  in  the  year,  the  rent  is  due  on  the  first 
of  the  days  occurring  in  point  of  time,  without  regard  to  the  local 
order  of  the  words  (js) :   and  if  rent  is  intended  to  be  made  payable  in 
advance,  such  intention  should  be  clearly  specified ;   for,  in  a  recent 
case,  where  a  house  was  let  for  twelve  months  at  the  yearly  rent  of 
80/.,  the  rent  to  commence  at  Michaelmas,  and  to  be  paid  three 
months  in  advance,  such  advance  of  20/.  to  be  paid  on  taking  posses- 
sion ;  Lord  Ellenborough  thought  that  the  agreement  for  the  advance 
was  confined  to  the  first  quarter  only,  and  said,  that  otherwise  it 
would  have  been  easy  to  have  said  "  always  paid  in  advance  (t)/'    A 
covenant  that  half  a  year's  rent  shall  remain  in  the  hands  of  the  temnt 
till  the  last  year,  means  the  "  current  half-year  («)."     Where  rent  was 
reserved  quarterly,   or  half-quarterly  if  required,  and   the  landlord 
received  the  rent  quarterly  for  the  first  twelve  months,  it  was  held, 
that  he  could  not,  without  notice,  distrain  for  a  half-quarter's  rent  (x). 
Premises  were  let,  "  the  yearly  rent  to  be  110/.,  and  to  be  payable  in 
advance,  if  the  landlord  required  the  same,"  nothing  being  said  as  to 
the  days  of  payment ;   after  a  quarter  had  expired  the  landlord  de- 
Co)  Turner  v.  Mlday,  Tyr.  &  Gr.  819.  (/)  HoOand  v.  PaUer,  2  Staik  161 ;  Me 
.     (  p)  ColUtt  V.  CurUng,  10  Queen's  B.  Rep.       also  Hopkins  v.  Helmore,  8  Ad.  &  EL  463 ; 
785.                                                                      3  Nev.  &  Per.  458;  1  WUl.  Wol.  &  Hd. 
(a)  Coomber  v.  ^Howard,  1  Com.  B.  Rep.       386. 

440.  («)  V.  NichoiU,  Loft,  393. 

(r)  Gore  y,  Lloyd,  12  Mees.  &  Wels.  463.  (x)  Maliam  ▼.  Ardcn,  10  Bing.  299;   3 

Is)  HiU  V.  Grange,  Plowd.  171 ;  see  also       Moore  &  Scott,  763. 
^— ♦^.  Sect  2,  (b),  p.  315. 
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roanded  a  quarter's  rent  only ;  held  that  he  was  not  entitled  to  distrain     Book  II. 
for  the  whole  llOZ.  (y).  Sect? 4.  * 


Sect.  5. — Payment  of  Rent 
Rent  is  considered  as  of  a  higher  nature  than  even  a  debt  due  on  Payment  of 
an  instrument  under  seal,  as  between  the  parties  themselves ;  but  in    ®"  g«ne™  y- 
the  case  of  the  death  of  the  tenant,  rent  in  arrear,  whether  it  be  by 
deed  or  parol,  is  held  to  be  of  equal  degree  with  specialty  debts ;  and 
therefore  in  the  distribution  of  the  deceased's  estate  it  is  to  be  paid 
with  debts  of  that  degree  {z).     Rent  in  arrear  is  no  part  of  the  re- 
version ;   and  therefore  when  rent  becomes  due  after  delivery  to  the 
sheriff  of  a  writ  of  elegit  against  the  lessor,  but  before  inquisition 
taken  thereon,  it  is  not  payable  to  the  execution  creditor  (a).    A  pay- 
ment of  rent  by  mistake  or  misrepresentation  to  a  person  not  entitled 
to  demand  it,  does  not  preclude  the  tenant  from  showing  that  the 
person  to  whom  it  was  paid  was  not  entitled  to  it  (&).     So  if  ^.,  who 

.  is  a  tenant  for  life  subject  to  forfeiture,  with  remainder  over  to  B.^  lease 
to  C.  for  a  term,  and  afterwards  apprehending  that  he  has  forfeited, 
acquiesce  in  £.'s  claiming  and  receiving  the  rent  from  C. ;  his  execu- 
tor may,  on  showing  that  he  acquiesced  under  a  false  apprehension, 
recover  from  C  the  amount  of  the  rent  erroneously  paid  to  B.  (c)« 
An  old  corporation,  before  the  Municipal  Reform  Act,  were  trustees  of 
a  charity,  and  a  tenant  of  the  charity  paid  rent  after  the  new  corpora- 
tion came  into  office  to  the  secretary  of  the  corporation,  who  still 
continued  as  charity  trustees ;  held,  that  this  was  a  good  payment  as 
against  the  new  corporation  {d).  Where  a  tenant  paid  rent  regularly 
to  the  landlord's  agent,  deducting  a  sewer's  rate,  which  it  was  after- 
wards discovered  that  by  the  terms  of  the  agreement  under  which  the 

*  tenant  held  he  ought  himself  to  have  paid,  it  was  held,  that,  in  an 
action  to  recover  the  sums  so  deducted  as  arrears  of  rent,  a  plea  of 
payment  was  supported  by  the  facts  (e). 

Rent  reserved,  payable  yearly,  is  to  be  paid  on  the  land,  because  Where  Rent  is 
the  land  is  the  debtor,  and  that  is  the  place  of  demand  appointed  by  P*y*^*** 
law :  so  if  a  man  lease,  rendering  rent,  and  the  lessee  binds  himself  in 
a  sum  to  perform  the  covenants,  this  does  not  alter  the  place  of  pay- 
ment of  the  rent,  for  it  may  be  tendered  on  the  land  without  seeking 
die  obligee^  except  where  the  condition  is  for  the  performance  of 
homage  or  other  corporeal  service  to  the  person  of  the  lord  (/).    This, 

(9)  CSarke  v.  Holfwd,  2  Car.  &  Rir.  540.  {d)  Ludlow  {Mayor,  ^-c.)  v.  Charlton,  9 

(x)  Thompson  r.  Thotnfmm,  9  Price,  471.  Car.  &  Pay.  242. 

la)  Sharp  v.  Key,  8  Mees.  &  Wela.  379.  {e)   Waller  v.  Andrews,  3  Mces.  &  Wels. 

(6)   Rogers  v.  Pitcher,  6  Taunt  202;    1  812;  1  Horn.  &  Hurl.  87. 

MaRsh.  541.  (/)  Co.  Litt.  201b;  Rowe  v.  Young,  2 

(c)  H%lliams V.Bartholomew,  I  Bos, &Vuh  Brod.  &  Bing.  234;    Shep.  Touch.  378; 

326;  Gregory  y.  Doidge,  3  Bing.  474;  11  Crouch  v.  Faitotfe,  SirT.  Raym.  418;  Com. 

Moore,  394 ;   Claridge  v.  Mackenzie,  4  Man.  Dig.  Pleader ;  2  W.  49. 
&  Gran.  143  ;  4  Scott,  N.  R.  796. 
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however,  which  is  a  rule  of  the  common  law,  applies  prindpally  to 
forfeitures  and  conditions ;  for  a  cavejiant  for  the  payment  of  rent,  no 
particular  place  of  payment  being  mentioned,  is  analogous  to  a  covenant 
to  pay  a  sum  of  money  in  gross  on  a  day  certain,  in  which  case  it  is 
incumbent  on  the  covenantor  to  seek  out  the  person  to  be  paid,  and 
pay  or  tender  him  the  money,  for  the  simple  reason  that  be  has  con- 
tracted so  to  do  (g).  The  lessee  of  the  king  must  pay  his  rent,  without 
demand,  at  the  Exchequer,  wherever  it  may  be ;  but  if  the  king  grant 
the  land  in  reversion,  the  rent  must  be  demanded  on  the  land  before 
the  patentee  can  enter,  as  for  a  forfeiture  on  non-payment  (h). 

Like  any  other  species  of  debt  rent  may  be  paid  by  a  remittance  by 
the  post.  If  a  tenant  be  directed  by  his  landlord  to  remit  money  by 
the  post,  and  it  be  lost,  the  latter  must  bear  the  loss  (i) :  but  it  was 
held,  that  a  person  so  remitting  money  ought  to  deliver  the  letter  at  the 
General  Post,  or  a  receiving-house  appointed  by  that  office,  and  not  to 
a  bellman  in  the  street  (A).  Where  a  creditor  in  the  country  directed 
his  debtor  to  pay  money  into  a  London  banking-house  for  his  account, 
but  had  no  account  with  the  house  but  through  a  country  banker;  it 
was  held,  that  a  payment  to  the  credit  of  his  account  with  the  counfry 
banker  was  a  discharge  to  the  debtor  (Z).  Generally,  a  creditor  may 
insist  upon  payment  being  made  either  to  himself  or  his  agent;  but 
having  once  authorized  payment  to  his  agent,  he  cannot  revoke  that 
authority,  if  the  debtor  have  given  such  a  pledge  to  pay  pursuant  to 
the  authority  as  would  bind  him  in  a  court  of  law  (m). 

If  the  landlord  take  a  security  for  the  payment  of  rent  in  arrear— 
as  if  he  take  a  bond,  bill  of  exchange,  or  promissory  note—his  so 
doing  will  not  amount  to  a  payment  of  the  rent,  nor  bar  him  of  his 
remedies  peculiar  to  the  recovery  of  rent ;   but  a  judgment  obtained 
on  a  bond  would  be  an  extinguishment  of  the  debt  for  rent    In  one  , 
case,  where  the  plaintiff,  the  tenant,  gave  a  note  of  hand  for  rent  in 
arrear,  and  took  a  receipt  for  it  when  paid,  and  the  defendant  having 
afterwards  distrained  for  the  rent,  the  plaintiff  brought  trespass,  it  was 
held,  that  notwithstanding  the  note  the  defendant  might  distrain,  for 
that  it  was  no  alteration  of  the  debt  till  payment  (n).     A  tenant  being 
indebted  for  rent,  his  landlord's  agent  received  from  the  tenant  a  bill 
of  exchange  for  the  amount,  which  he  indorsed  over,  and  paid  the  rent 
to  the  landlord,  crediting  it  in  his  accounts  as  if  the  tenant  had  paid 
the  money ;  the  landlord  having  distrained  for  rent :    it  was  held  to 
be  a  question  for  the  jury  whether  the  transaction  amounted  to  a  dis- 
count of  the  bill  by  the  agent  for  the  tenant,  or  a  mere  advance  of  rent 
by  the  agent  to  the  landlord,  in  which  latter  case  he  was  entitled  to 

ig)  JIaldane  ▼.  Johnson,  8  Exch.  Rep.  842;  5  Dowl.  &  Ryl.  735. 
689.  (n)  Harris Y, Sh^noay, and  Emery. C^t^ 

(h)  Borough  v.  Taylor,  Cro.  Eliz.  462.  (Lady),  Bull.  N.  P.  182;  and  see  Ssvem  t. 

(t)  Warwicke  v.  Noakes,  Peake,  67.  Mihil,  1  Lord  Ken.  370;  Dtsvis  v.  Gydt^t 

(k)  Hawkins  v.  Rutt,  Peake,  186.  Ad.  &  El.  623;  4  Nev.  &  Man.  462;  1  Uar. 

(/)  Breed  v.  Green,  Holt,  204.  &  Wol.  50. 
(m)  Hodgson  v.  Anderson,  3  Barn.  &  Cres. 
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distrain  (o).    Where  to  covenant  for  rent  against  three  defendants,  it     Book  II. 
was  pleaded  that  41Z.  of  the  rent  was  paid ;  that  of  the  residue  two  of      sect.  5.  ' 


the  defendants  had  paid  their  shares,  and  that  the  other  had  given  the 
plaintiff  a  promissory  note  for  his  share  payable  at  a  banker's ;  that 
such  note  was  dishonoured,  whereupon  the  plaintiff  sued  him  and  had 
judgment  by  default  on  the  note,  which  judgment  was  still  unsatis- 
fied (p)  :  Lord  Kenyon  said,  ^^  the  judgment  is  a  merger  of  the  original 
cause  of  action  where  it  is  obtained  immediately  on  the  original  cause 
itself;  but  it  is  no  merger  where  it  is  on  a  collateral  point,  unless  the 
fruits  of  it  be  obtained."  Where  a  tenant,  on  whom  his  landlord  had 
distrained  for  rent,  gave  a  promissory  note  for  the  amount,  jointly  with 
another  person,  to  release  his  goods ;  and  a  subsequent  distress  was 
made  on  him  for  arrears  of  rent  accruing  due  after  the  period  to  which 
the  note  referred ;  it  was  held,  that  the  produce  of  the  sale  of  such 
latter  distress  must  be  applied  in  discharge  of  the  note,  and  that  the 
landlord  could  not  apply  it  in  discharge  of  the  subsequent  rent,  and 
then  sue  the  person  who  joined  in  giving  the  note  for  the  former  rent  (y). 
In  ordinary  cases  where  a  party  has  taken  bills  in  payment  of  a  debt, 
it  will  be  presumed  that  the  money  was  received,  unless  the  contrary 
be  shown  (r). 

Receipts  or  discharges  given  for  the  payment  of  rent,  require  to  be  Stamp  Duty 
stamped  if  the  sum  received  amounts  to  21.  or  upwards  {s),  A  receipt  ^^  R^t^*' 
stamp  is  necessary  where  a  paper  contains  acknowledgments  at  suc- 
cessive times  of  the  payment  of  money  (t) ;  and  it  was  ruled  that  a 
r»:eipt  for  52L  10s.  required  only  a  stamp  for  that  amount,  though  it 
mentioned  100/.  paid  before  (u) ;  and  a  written  acknowledgment  at  the 
foot  of  an  account,  stating  that  such  account  is  correct,  may  be  given  in 
evidence  without  a  receipt  stamp  (x).  If  a  tradesman  write  ^'  settled" 
under  his  bills,  and  puts  his  initials,  he  incurs  the  penalty  for  giving  a 
receipt  without  a  stamp  (y) :  and  a  bill  of  parcels  to  which  there  was 
subscribed  the  following  words,  ^'settled  by  two  bills,  one  at  nine  and  the 
other  at  twelve  months,"  has  been  held  to  require  a  receipt  stamp  (z) ; 

(o)    Parroti  ▼.  AnderMon,  7  Exch.  Rep.  other  than  the  person  to  whom  the  same  is 

93 ;  and  see  (jr\ffitht  v.  Chichetter,  ihid.  95.  to  be  accounted  for :  provided  always,  that 

ip)  Drake  y.Mitekellt  MS.,  Mich.  Term,  this  exemption  shaU  not  extend  to  receipts 

42  Geo.  III. ;  S,  C.  Z  East,  251.  or  acknowledgments  for  sums  paid  or  de- 

{q)  Pa^ep  V.  Baker,  8  Price,  572,  posited  for  or  upon  letters  of  allotment  of 

(r)  Hebden  T.  Hartsink,  4  Esp.  46.  shares  of  or  in  any  joint-stock  or  other  com- 

($)  By  the  16  &  17  Vict.  c.  59,  s.  1,  cer-  pany,  or  proposed  or  intended  company, 

tain  stamp  duties  payable  on  instruments  which  said  last- mentioned  receipts  or  ac- 

mentionecl  in  the  schedule  are  repealed  and  knowledgments,  by  whomsoever  given,  shall 

ochen  granted  in  lieu  thereo£    The  sche-  be  liable  to  the  dufy  by  this  act  charged  on 

dule  is  as  foUows : —  receipts.'* 

"  Receipt  or  discharge  given  for  or  upon  (/)  Wright  v.  Shawcrou,  2  Bam.  &  Aid. 

the  payment  of  money  amounting  to  2^  or  501,  n. 

upwards.  Id.  (u)  Dibden  v.  Morris,  2  Car.  &  Pay.  44. 

"  ExempHon.  (x)  Wellard  v.  Mos$,  7  Moore,  608 ;   1 

*  Receipts  given  for  any  money  deposited  Bing.  134. 

in  any  bank,  or  in  the  hands  of  any  banker,  (y)  Spawforth  q.  U  v.  Alexander,  Peake, 

to  be  accounted  for,  whether  with  interest  25,  n. ;  2  Esp.  621. 

or  not ;  provided  the  same  be  not  expressed  (s)  Sndih  v.  Kelly,  Peake,  25,  n. ;  4  Esp. 

to  be  received  of  or  by  the  hands  of  any  249. 
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and  where  a  landlord  fraudulently  and  improperly  received  various  sums 
of  money  from  several  of  his  tenants,  and  the  evidence  of  payments 
by  them  consisted  of  memoranda  of  accounts  delivered  to  the  tenants 
in  which  the  items  in  question  were  set  down,  and  to  each  of  which 
the  landlord  wrote  the  word  "  paid ;"  it  was  held,  that  such  memo- 
randa were  admissible  in  evidence  without  a  stamp,  when  coupled 
with  entries  in  the  steward's  books  to  the  same  effect  (a).  A  paper 
signed  by  the  lessor  in  this  form — "  Mr.  J,  (the  lessee)  having  written 
off  the  sum  of  72Z.  from  his  mortgage  debt,  being  five  quarters'  rent 
of  his  house,  I  hereby  discharge  the  same  rent  to  the  24th  day  of 
July  last" — requires  a  receipt  stamp  (ft).  A  paper  in  form  of  a  receipt, 
if  it  is  not  given  in  evidence  as  a  receipt,  does  not  require  a  stamp  (c); 
and  an  unstamped  receipt  may  be  used  by  a  witness  who  can  prove 
the  fact  independently,  to  refresh  his  memory  (ct). 

Although  it  may  be  generally  laid  down  that  no  payments  or  da- 
mages, made  or  sustained  by  the  tenant  can  be  set  off  against  a  claim 
for  rent  due  to  the  landlord ;  yet  a  payment  of  ground-rent  by  the 
tenant,  in  default  of  payment  by  his  mesne  landlord,  may  always  be 
set  off  against  the  amount  of  rent  claimed  from  him(e);  and  growing 
rent  may  be  discharged  by  such  payments  as  well  as  rent  actually 
due :  such  payments  are  not  the  less  compulsory  because  the  ground 
landlord,  on  demanding  the  ground-rent,  allows  the  occupier  time  to 
pay.     Where  a  tenant  shortly  after  he  had  paid  half  a  year's  rent 
to  his  landlord,  due  at  Lady-day  preceding,  was  called  upon  by  the 
agent  of  the  ground  landlord  for  ground-rent  due  previously  to  Lady- 
day,  and  which  the  landlord  had  refused  to  pay;  it  was  held,  that  the 
payment  of  such  ground-rent  by  the  tenant  was  not  a  voluntary  pay- 
ment, although  the  agent  of  the  ground  landlord  gave  him  time  for 
that  purpose ;  and  that  the  tenant  was  entitled  to  deduct  such  pay- 
ment from  the  next  rent  accruing  due  to  his  landlord,  although  it  was 
not  actually  due  at  the  time  the  ground-rent  was  paid :  and  the  tenant 
having  tendered  the  balance  due  after  deducting  such  payment,  to- 
gether with  another  sum  paid  for  land-tax  previously  due,  which  the 
landlord  refused  to  accept,  but  distrained  for  the  whole  rent  then  in 
arrear;  it  was  held,  that  the  tenant  was  entitled  to  recover,   in  an 
action  on  the  case,  for  a  wrongful  distress,  and  that  a  count,  stating 
that  the  landlord  had  distrained  for  the  whole  rent  when  only  the  sum 
tendered  was  due,  was  suflGlcient  (/).     Where  a  stranger  received  rent 
due  to  the  testator  in  his  lifetime,  and,  afterwards,  by  desire  of  the 
tenant  in  possession,  paid  the  demand  of  ground-rent  due  at  the  same 
time,  for  the  same  premises ;  it  was  held,  that  he  might  dedact  such 


(a)  Clarke  v.  Hougkam,  3  Dowl.  &  Ryl. 
325. 

(6)  Lucas  V.  Jonett  5  Queen's  B.  Rep. 
949 ;  1  Dav.  &  Men  774. 

(c)  Brookes  v.  Dames,  2  Car.  &  Pay.  186. 

{d)  Rambert  v.  Cohen^  4  Esp.  213. 


(«?)  Doe  V.  Hare^  2  Cromp.  &  Mees.  145 ; 
4  Tyr.  29. 

(/)  Carter  v.  Carter,  5  Bing.  406;  2 
Moore  &  Pay.  732 ;  Sap^wd  ▼.  F'ietcker,  4 
Term  Rep.  511. 
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payment  in  an  action  by  the  executor  for  the  rent,  but  not  a  payment     Book  II. 
of  ground-rent,  arising  after  the  death  of  the  testator  (g).  Sect,  s. 

By  the  general  Land  Tax  Act,  38  Geo.  III.  c.  6,  s.  17,  "  the  tenants  ^^^^  ~ 
of  all  houses,  lands,  tenements  and  hereditaments,  which  shall  be  ment  of  Land- 
rated  by  virtue  thereof,  are  required  and  authorized  to  pay  such  sum  ment  o*Re*nt 
or  sums  of  money  as  shall  be  rated  upon  such  premises,  and  to  deduct 
ont  of  the  rent  so  much  of  the  said  rate  as  in  respect  of  the  said  rents 
the  landlord  ought  to  bear;"  and  the  landlords,  both  mediate  and  im- 
mediate, are  required  to  allow  such  deductions  and  payments  upon  the 
receipt  of  the  residue  of  the  rents  (A) :  a  broker  distraining  for  rent, 
deducting  the  land-tax,  cannot  be  considered  as  allowing  it(i).  Where 
growing  rent  has  been  reduced  by  payments  of  land-tax,  &c.,  if  the 
landlord  distrain  for  the  whole  sum  reserved,  the  tenant  may  properly 
sue  for  it  (A).  If  a  landlord  direct  a  tenant,  who  is  overseer  of  the 
poor,  to  pay  on  the  landlord's  account  rates  regularly  assessed  on  him, 
and  promises  that  the  levies  shall  eat  out  the  rents,  the  tenant  may 
set  them  off,  or  prove  them  as  payment,  in  an  action  for  use  and 
occupation  (Z). 

By  the  Property  Tax  Act,  6  &  6  Vict.  c.  36  (wi),  s.  60,  Rule  IV.  9,  When  Pay- 
occupiers  of  lands,  &c.,  paying  the  duty  of  seven  pence  in  tlie  pound,  ^,^  xaxTs  a 
increased  to  one  shilling  and  two  pence  in  the  pound  by  the  17  Vict  Fayment 
c.24,  8. 1,  on  the  annual  value  of  lands,  &c.,  in  respect  of  the  property 
thereof,  may  deduct  so  much  thereof,  as  a  rate  of  seven  pence  in  the 
pound  on  their  rent  amounts  to,  out  of  the  first  payment  afterwards 
made  on  account  of  rent  Under  a  former  Property  Tax  Act,  it  was 
held  that  where  a  tenant  assigned  his  interest  at  Michaelmas,  and 
afterwards  paid  three  quarters  of  a  year  landlord's  property  tax  due  at 
Michaelmas,  and  handed  over  the  receipt  to  his  assignee,  the  latter, 
on  paying  half  a  year's  rent  at  Christmas,  might  tender  the  receipt  for 
property  tax  in  part  of  his  rent  (n).  A  similar  provision  is  contained 
in  the  Property  Tax  Act,  16  k  17  Vict  c.  34,  s.  40;  by  that  Act,  s.  36, 
tenants  of  lands,  &c.,  who  have  been  compelled  to  pay  property  tax 
due  from  former  tenants,  are  authorized  to  deduct  the  amount  from 
subsequent  rent.  By  sect.  36,  the  landlords  of  houses  let  in  different 
apartments  or  tenements  are  to  be  charged  with  the  property  tax  in 
respect  thereof  (o).  By  the  14  Vict  c.  12,  s.  3,  where  the  profits  of 
tenant  farmers  fall  short  of  the  assessments,  a  proportionate  abatement 
from  the  duties  is  to  be  made. 

(g)  Wilkhuon  t.  Cmoood,  3  Anst.  905.  (m)  Continued  by  8  &  9  Vict.  c.  4,  and 

(h)  Saunderson  v.  Hanson,  8  Car.  &  Pay.  11  &  12  Vict  c.  8 ;  see  also  16  &  17  Vict 

814.  c  34,  and  17  fit  18  Vict  c.  24. 

(f)  As  to  the  extent  to  which  the  tenant  (n)  CZtmne^i  v. /Zeo^^,  7  Taunt  50;  2  Marsh, 

may  make  such  deductions,  and  the  effect  871 ;  and  see  Tinkler  v.  Prentice,  4  Taunt 

of  the   covenant  to  pay  taxes,  see  post,  549 ;  and  Franklin  v.  Carter,  1  Com.  B.  Rep. 

Chap.  III.,  Sects.  1,  2.  750;  3  Dow.  &  Low.  213. 

(Jb)  Carter    v.  Carter^  5  Bing.  406 ;    2  (o)  And  see  sect  42  as  to  deductions  on 

Moore  &  Pay.  732.  payments  of  rent-charges  under  the  Drain* 

(/)  Boper  Y.  Bunrfhrdf  3  Taunt  76.  age  Advances  Acts,  and  sections  44  and  46. 
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By  the  Tithe  Commutation  Act,  6  &  7  Will.  IV.  e.  71,  s.  80(j?),  and 
the  Manorial  Rights  Commutation  Act,  4  &  5  Vict.  c.  35,  s.  45,  tenants 
may  deduct  from  their  rent  payments  made  by  them  for  rent-charges 
under  those  acts. 

Wlierever  a  tenant  may  be  ousted  from  his  occupation  on  default 
made  of  a  payment  by  his  landlord,  he  may  pay  in  his  discharge  and 
for  the  redemption  of  the  premises,  and  set  off  such  payment  against 
rent  due  from  him  to  his  landlord  (q) :  but  where  a  tenant  paid  as  rent 
a  sum  to  prevent  a  person  ejecting  him  from  a  portion  of  the  land  to 
which  he  claimed  title  from  the  lessor  prior  to  the  lease,  it  was  held 
not  a  payment  which  could  be  set  up  against  so  much  of  the  Tent(r). 
Where  a  landlord  is  bound  to  repair,  and  the  tenant  is  obliged  by 
sudden  accident  to  make  repairs,  in  order  to  prevent  further  miscbiefi 
it  seems  that  the  tenant  may  set  off  the  money  laid  out  in  such  repairs 
against  an  action  brought  against  him  by  the  landlord  for  rent(«):  in 
a  case  where  a  tenant  was  ejected  and  possession  given  whilst  there 
were  crops  lying  upon  the  ground,  the  Court  of  Common  Pleas  refiised 
to  refer  it  to  the  officer  of  the  court  to  ascertain  the  value  of  the 
crops,  and  deduct  that  sum  from  the  rent  due  (t).     It  would  appear 
that  by  special  agreement  money  due  to  a  party  from  his  landlord  vaxf 
be  set  off  (tt). 

Money  paid  to  a  landlord  by  a  bankrupt  tenant  to  avoid  a  threatened 
distress,  was,  even  previously  to  the  statute  2  &  3  Vict  c.  29  (x),  a  pro- 
tected payment  (y):  thus  where  a  bankrupt  proposed,  after  an  act  of 
bankruptcy,  to  dispose  of  his  lease,  which  was  a  beneficial  one,  bat  the 
purchaser  refused  to  take  the  lease  unless  five  quarters'  rent,  which  w^e 
in  arrear,  were  first  paid;  after  a  negociation  between  the  bankrupt 
and  the  landlord,  who  knew  the  bankrupt's  situation,  the  rent  was 
paid  out  of  the  money  which  the  purchaser  had  agreed  to  give  for  the 
lease,  there  being  at  the  time  of  the  transaction  no  distress  on  the 
premises,  but  the  landlord  having  a  right  of  re-entry ;  it  was  held,  that 
the  bankrupt's  assignee  could  not  recover  from  the  landlord  the  roit 
so  paid  to  him  in  an  action  for  money  had  and  received  (z),  A.  being 
a  bankrupt,  continued  in  possession  of  his  estate,  and  granted  an 
annuity  out  of  certain  premises  to  £.,  and  the  tenant  in  possession 
paid  the  rent  to  B.  in  order  to  prevent  a  distress ;  it  was  held,  that 


is 


(p)  See  post,  Chap.  VTL,  Sect.  5,  (a). 

Iq)  Smith  ▼.  Pearce,  MS.,  sittings  at 
Guildhall,  after  M.  T.  43  Geo.  III.,  Lord 
Ellenborough,  C.  J. 

(r)  Boodle  ▼.  Cambell,  1  Man.  &  Gran. 
386;  2  Dow.  &  Low.  6^\  8  Scott,  N.  R. 
104. 

(«)  Water$  ▼.  Weigall,  2  Anst  575,  A 
tenant  in  an  action  against  him  for  rent  may 
avail  himself  of  part  payment  of  money  ob- 
tained under  a  distress  or  of  a  judgment 
against  him  in  the  county  court  for  the 
same  rent;  Harmer  y.  Bean,  3  Car.  &  Kir. 


807. 

(0  Doe  d.  Upton  v.  mihtrwick,  Z  Biiy. 
11;  10  Moore,  267. 

(«)  mUon  y.  Davenport,  5  Car.  &  Pay. 
531. 

(x)  Ante,  225.  This  statute  is  repealed. 
but  is  substantially  re-enactc»d,  with  ad- 
ditions, in  12  &  13  Vict,  c  106,  s.  1S3. 

(  y)  Steveneon  v.  Wood,  S  Esp.  20a  See 
also  post.  Chap.  II.,  Sect.  2,  (i). 

(z)  Mavor  y.  Croome,  I  Bixig.  261 ;  8 
Moore,  171. 
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the  assignees  of  A.  could  not  maintain  an  action  for  money  had  and      Book  II. 

received  against  B,(a).     A  mortgagee  having  given  notice  to  the       sect?5. 

tenants  holding  the  mortgaged  premises  under  leases  granted  by  the  ""  ~ 

mortgagor  after  the  mortgage,  is  entitled  to  receive  from  those  tenants 

the  rents  actually  due  at  the  time  of  the  notice,  as  vrell  as  those  which  ^^ 

accrued  due  afterwards ;  and  where  such  rents  had  been  received  by 

the  agent  of  the  mortgagor  after  bankruptcy,  and  were  not  actually 

paid  over,  it  was  held,  that  the  agent  might  retain  such  rents  in  order 

to  pay  the  interest  accruing  due  on  the  mortgage  to  the  mortgagee, 

who  had  required  him  to  do  so,  and  that  the  assignees  could  not 

recover  them  (b). 


i 


^'' 


Sect.  6. — Apportionment  of  Rent. 

As  we  have  seen  by  the  definition,  the  reservation  of  rent  was  con-  when  Appor- 
sidered  as  an  entire  contract,  and  therefore  by  the  strict  rule  of  law  Jut  of  Law      \^ 
the  rent  could  not  be  apportioned ;  yet  in  this  respect,  as  well  as  in  takes  place. 
one  or  two  other  cases  (c\  the  strictness  of  this  rule  has  been  much 
rehxed;  and  it  has  been  long  held,  that  as  a  reversion  is  in  itself  ;<^ 

separable,  so  the  rent  incident  to  it  may  be  severed  likewise  (rf). 
Apportionment  at  common  law  takes  place  by  act  of  law  or  by  act  of 
the  parties ;  or  upon  the  alteration  of  the  lessee's  interest  in  the  thing 
demised.  By  act  of  law,  where  lands  demised  at  an  entire  rent 
become  divided  among  different  persons ;  thus  if  freehold  and  lease- 
bold  premises  are  let  together  at  one  rent,  an  apportionment  takes 
place  at  the  death  of  the  lessor  among  the  real  and  personal  repre- 
sentadves  («). 

Apportionment  at  common  law  may  also  be  by  act  of  the  parties :  Alienation  of 
thus  if  the  lessor  dispose  of  part  of  the  lands  in  reversion,  either  by  ^  ^^°^' 
will  or  deed,  and  the  lessee  attorn  to  such  grantee,  the  rent  is  appor- 
tionable  if) ;  but  the  lessee's  concurrence  to  the  apportionment  is 
necessary :  and  in  a  late  case  the  apportionment  made  between  the 
claimants  was  held  to  be  not  binding  upon  the  tenant,  though  it  would 
have  been  otherwise  if  settled  by  a  jury  (g) :  in  that  case  a  lease  was 
made  to  ^.  of  two  houses  adjoining  each  other,  at  one  entire  rent  of 
65/.  10*.,  and  the  lessor  conveyed  one  of  the  houses  by  deed  (to  which 
the  lessee  was  no  party)  to  B.  in  fee,  at  an  apportioned  rent  of  40/.; 

(a)  Damion  v.  Pigman,  Peake,  Ad.  Ca.  but  it  has  been  better  defined  as  "frequently 

111.  not  denoting  division  but  distribution;  and 

(*)  Pope  ▼.  Biggt,  9  Barn.  &  Cres.  246 ;  in  its  ordinary  technical  sense,  the  distribu- 

4  Man.  &  Ryl.  193.  tion  of  one  subject  in  proportion  to  another 

(c)  See  Abbott's  Shipping.  previously  distributed  ;'*  Ex  parte  Smyth,  1 

(<0  fFesl  V.  La$eeUe$,  Cro.  Eliz.771.    See  Swanst.  Rep.  338,  n. 
po«.  Book  III.,  Chap.  VI.,  Sect.  6,  (e),  ad  (/)  Wett  v.  Lascellet,  Cro.  Eliz.  861  ; 

nneni.  Collins  and   Harding* s  ccue,  13  Co.   Rep. 

(e)  Huntley  v.  Roper,  1  And.  21.     "  Ap-  67  a;  Cro.  EH*.  606,  622;  Moor.  544. 
portionment,"  in  the  words  of  Sir  E.  Coke,  (^)  Blisa  v.  Collinay  6  Bam.  &  Aid.  876; 

"significth  a  division  or  partition  of  a  rent,  1   Dowl.  &  Ryl.  291 ;   and  see  Robert*  v. 

,  &c.,  or  a  making  of  it  into  parts;'*  Snell,  1  Man.  &  Oran.  677. 
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it  was  heldy  that  such  apportionment  should  have  beco  made  l^t  jury 
to  give  it  yalidity,  inasmuch  as  the  grantee  had  not  acquired  the  suae 
rights  and  remedies  against  A.  the  lessee  as  he  would  hare  aoqaired 
under  the  legal  apportionment  by  a  jury ;  the  lessee  not  bong  bound 
by  the  apportionment  in  the  conveyance  to  which  he  was  no  put;, 
and  the  propriety  of  which  he  might  dispute. 

As  we  have  seen  that  the  payment  of  rent  by  the  lessee  is  consideRd 
in  the  eye  of  the  law  as  an  acknowledgment  of  tenure,  no  act  upoo 
his  part  can  rid  him  of  the  liability  to  his  landlord :  and  though  this 
position  has  been  disputed  (A),  it  is  submitted  to  be  strictly  correct; 
for  though  when  the  lessee  aliens  part  of  the  land,  the  aliaiee  is  liaUe 
for  a  proportional  part  of  the  rent  if  the  landlord  choose  to  proceed 
against  him  (i) ;  and  though  if  the  landlord  has  received  rent  from  the 
assignee,  he  has  so  far  waived  his  privity  of  contract  with  the  lessee 
that  he  cannot  maintain  an  action  of  debt  for  the  rent  against  him  (i), 
yet  the  personal  contract  of  the  lessee  still  subsists,  and  rendeis  biiii 
Hable  for  the  whole  orrears  of  rent  in  an  action  of  covenant  (/). 

The  alteration  of  the  lessee's  interest  in  the  thing  demised  also  gives 
rise  to  apportionment:  thus,,  where  the  lessee  surrenders  part  of  the 
estate  to  the  lessor  himself,  the  rent  for  the  remainder  is  appo^ 
tioned  (to)  :  so  were  a  lessee  for  years  of  land,  rendering  rent,  acc^ 
a  new  lease  from  the  lessor  of  part  of  the  land,  it  is  a  surrender  of 
this  part,  and  the  rent  shall  be  apportioned  (n). 

Where  the  lessee  is  evicted  from  part  of  the  lands  by  title  part- 
mount,  he  will  have  to  pay  a  rateable  proportion  for  the  remainder(o); 
but  if  he  be  evicted  from  part  of  the  lands  by  his  landlord,  no  appo^ 
tionment,  but  a  suspension  of  the  whole  rent  takes  place,  except  ia 
the  case  of  the  king :  yet  there  is  no  suspension  if  the  evictkn  has 
followed  upon  the  lessee's  own  wrongful  act,  as  a  forfeitare  or  recofery 
of  part  of  the  lands  in  an  action  of  waste  (p).  A  distinction  in  the 
apportionment  of  rents,  between  the  grant  of  a  rent  and  the  resenratioo 
of  a  rent,  laid  down  by  Sir  Edward  Coke,  should  be  noticed,  as  it  was 
lost  sight  of  in  a  case  (9),  which  has  been  since  overruled.  The  dis- 
tinction is  this : — if  a  man  grant  a  rent-charge  out  of  more  lands  than 
he  is  entitled  to  by  his  estate,  his  heir,  who  represents  him,  shall  not 
take  advantage  of  the  wrong  to  set  aside  his  ancestor's  grant,  whereas 
if  he  reserve  the  rent— as  it  is  reserved  out  of  the  whole  land,  and  it  is 


(A)  4  Jarm.  Free.  335,  3rd  ed. 

it)  Stevenson  v.  Lombard^  2  East,  575. 
Jc)  Walker's  case,  3  Co.  Rep.  22 ;  Marsh 
T.  Brucs,  Cro.  Jac.  334. 

(/)  Bachelour  and  Gage's  case,  Cro.  Car. 
188;  Ipswich  {Bailiff)  v.  Martin^  1  Roll. 
Abr.  235,  pi.  17;  Orgill  v.  Kemshead,  4 
Taunt.  642. 

(m)  Smith  y.  Malings,  Cro.  Jac.  160; 
Jnon,,  Moor,  114. 

(»)  Vin.  Abr.  tit  ApperthnmmU,  (B  5, 


12). 

(0)  Smith  V.  Malings^  Cro.  Jftc  160;  1 
Roll.  Abr.  235;  Stevensms  v.  Lombard,  2 
East,  575 ;  Boodle  y.  CambeU,  7  Man.  &  Gt. 
386;  2  Dow.  &  Low.  66;  8  Scott,  N.B. 
104.  See  also  pout.  Sect  7.  p.  346;  and 
Book  III.,  Chap.  IV.,  Sect  1.  (b). 

{p)  Walker's  ease,  3  Co.  Rep.  22;  iRoQ. 
Rep.  331 ;  Moor,  203. 

(0)  Rees  d.  PorkUu  ▼.  Pkimp§^  Wightw. 
69. 
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ittBonable  that  where  there  is  an  eriction  as  to  part  of  the  land  by  title     Book  II. 
paramount,  the  lessee  should  not  be  charged  with  the  whole  rent — it       SBCT^a. 


ahiU  all  be  apportioned  rateably  according  to  the  yalue  of  the  land  (r) :  — — — — 

ikwB  if  a  man  be  seised  of  two  acres  of  land,  of  one  in  fee  simple, 

ifid  of  ihe  other  in  tail,  and  by  deed  grant  a  rent  out  of  both  in  fee, 

in  tail,  or  for  life ;  the  land  intailed  is  discharged,  and  the  land  in  fee 

simple  remains  charged  with  the  whole  rent;  which  is  taking  it  most 

Btrongly  against  the  grantor;  but  if  he  had  reserved  a  rent  upon  the 

same,  or  a  lease  for  life  or  years,  and  had  died,  and  the  heir  in  tail  had 

SToided  the  lease,  the  rent  would  be  i^portioned.   And  in  a  recent  case, 

where  a  person  demised  at  one  entire  rent  lands  of  which  he  was  seised 

in  fee,  and  lands  of  which  he  was  tenant  for  life  with  power  of  leasing ; 

and  the  lease  being  Toid  as  to  the  latter  lands  for  want  of  conformity 

to  the  power;  the  Court  held,  that  though  the  lease  as  to  the  lands 

comprised  in  the  power  was  void,  the  rent  might  be  i^(K)rtioned  for 

die  remainder  («).     Where  a  lessor  professes  to  grant  more  than  he  is 

entitled  to,  as  an  ezclusire  right  of  sporting,  and  it  turns  out  that  he 

has  no  such  privilege,  an  apportionment  of  rent  will  be  made  on  that 

account  (0*     A  lessee  of  100  acres  of  land  accepted  the  lease  and 

entered  upon  the  land;  upon  his  entry  he  found  eight  acres  in  the 

possession  of  a  person  entitled  under  a  prior  lease  from  the  lessor,  and 

thact  person  kept  possession  of  the  eight  acres  until  half  a  year's  rent 

became  due,  the  lessee  continuing  in  possession  of  the  remainder ;  the 

prior  lease  was  for  a  term  extending  beyond  the  duration  of  the  latter 

lease ;  it  was  held,  that  the  latter  demise  was  wholly  void  as  to  the  eight 

acres,  and  that  the  rent  was  not  apportionable,  the  impediment  to  the 

leasee  taking  possession  not  being  analogous  to  an  eviction  by  title 

paramount  («).    So  where  the  tenant  cannot  obtain  possession  of  all 

die  premises  demised,  an  action  of  covenant  by  lessor  against  the  lessee 

tor  the  rent  cannot  be  maintained,  as  in  such  an  action  the  rent  cannot 

be  apportioned  (x). 

Where  lands  and  goods  are  let  at  an  entire  rent,  and  the  tenant  is  Where  Realty 
meted  from  the  lands,  no  apportionment  can  be  made  for  the  goods,  ^  uTtoge^ 
tt  the  rent  is  held  to  issue  from  the  land  alone  Ty).    A  contrary  opinion  ^^* 
seems  to  have  prevailed  in  Richard  le  Tavemer*8  case  (2r),  though  the 
Court  came  to  no  decision  :  and  in  two  later  cases,  the  principle  first 
mendoned  has  been  completely  recognized;  for  it  was  held,  that  a 
judgment  creditor  was  not  entitled  to  any  part  of  the  rent  in  respect 
of  goods  demised  with  lands  at  an  entire  rent,  though  if  they  had  been 

(r)  Co.  Uct.  14Sb.  2  Cromp.  M.  &  R.  S4;  1  Gale,  119;  5  Tyr. 

•  («)  /ke  d.  raugham  v.  Mxyler,  2  Maule  fr  1106. 

Selw.  27S.  (r)  HtAgate  ▼.  fay,  1  Car.  &  Kir.  841. 

(0  TmoHmtaik  v.  Dc^,  2  Brod.  &  Bing.  \y)  Emot  v.  Cole,  Dyer,  212b,  in  inarg.; 

680;  6  Moore,  558.  &  P.  CoUins  ▼.  Harding,  Cro.  £ltz.  606;  18 

(>)  NeaU  ▼.  Macktnzie,  1  Meet.  &  Wels.  Co.  Rep.  67 ;  Moor,  544. 

747j  a  Oak,  174^  in  eiror,  tevcniDg  &  C.  fs)  Ov^r,  66a. 
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Book  II.     let  at  a  specific  rent  he  might  have  taken  the  rent  of  the  goods  (a). 
SEc^e.       So  the  rent  for  furniture  in  furnished  lodgings  has  been  considered  as 


issuing  out  of  the  realty  only  (b).      But  where  the  mortgagor  of  a 
house  let  it  furnished^  and  the  tenant,  after  notice,  paid  the  whole  rent 
to  the  mortgagee ;  it  was  held,  that  the  mortgagor  might  still  record 
for  the  use  of  the  furniture  (c). 
Where  Lessee        Where  a  lessee  is  evicted  by  title  paramount  in  the  middle  of  a 
the  Middle^of    q^^^ter,  it  has  been  doubted  whether  the  rent  for  that  quarta*  is 
a  Quarter.         apportionable ;  though  it  is  strange  that  such  a  question  should  have 
arisen,  as  it  is  expressly  laid  down  in  several  cases  (d)  that  there  can 
be  no  apportionment  of  rent  in  respect  of  time.    The  confusion  seems 
to  have  taken  place  from  a  proportion  of  the  rent  having  been  allowed 
when  the  lessee  was  evicted  from  part  of  the  lands ;  but  Sir  Edward 
Coke  distinguishes  this  as  being  made  not  in  respect  of  the  time,  bat 
of  the  land  from  which  the  lessee  was  evicted  (e).     No  apportionment 
of  rent  therefore  took  place  at  common  law  in  respect  of  time;  if 
therefore  the  lease  determined  before  the  legal  time  of  payment,  do 
rent  was  paid. 
Where  Land  is      The  loss  of  the  land  to  the  lessee  by  any  casualty  (/) — as  the  over- 
Cm  a^t*"^        flowing  of  the  sea —appears  to  be  another  case  of  eviction,  in  which 
the  tenant  may  claim  apportionment :  but  the  loss  must  be  total,  for 
if  there  be  merely  a  partial  irruption  of  water,  the  exclusive  right  of 
fishing,  which  the  lessee  would  thereupon  have,  would  be  such  a  per- 
ception of  the  profits  of  the  land  as  to  annul  his  claim  (g). 
Where  Land  is      Where  part  of  land  on  lease  is  taken  for  the  purpose  of  under- 
lie UndCT-  "  "  takings  of  a  public  nature,  the  general  act  authorizing  the  taking  of 
takings  under    lands  for  such  purposes,  8  &  9  Vict.  c.  18,  s.  1 19,  gives  a  power  to  two 
Vicuc.  18.        justices  to  settle  the  apportionment  of  the  rent  if  the  parties  caimot 
agree ;  and  where  paii;  only  of  leasehold  premises  subject  to  an  entire 
single  rent  is  taken,  the  arbitrator  appointed  under  that  act  has  no 
Under  12  &  13  power  to  apportion  the  rent  (A).     Where  part  only  of  lands  comprised 
Vict  c.  49.        jjj  ^  lease  for  an  unexpired  term  shall  be  conveyed  or  agreed  to  be 
conveyed  for  sites  for  schools  for  the  education  of  the  poor,  under  the 
4  (Sc  5  Vict.  c.  38,  the  rent  and  the  fine  upon  renewal  may,  by  12  &  13 
Vict.  c.  49,  8.  1,  be  apportioned  between  the  parties  interested. 
Under  17  &  18       By  the  17  &  18  Vict.  c.  32,  where  parts  of  lands  in  lease  are  taken 
^^^  ^  for  the  purposes  of  the  Church  Building  Acts,  rents  and  fines  on  leases 

and  renewals  may  be  apportioned. 
Under  17  &  18       Under  the  17  &  18  Vict.  c.  97,  for  amending  and  extending  the  acts 

Vict  c  97. 

(a)  Cadogan  v.  Kennet,  Cowp.  432.  Sharp,  8  Ad.  &  EI.  866 ;  8  Nev.  &  Per.  390 

(6)  Nevman  v.  Anderton,   2  New  Rep.       1  Will.  Wol.  &  Hod.  496.     See     ~ 


224;  Spencer'9  case,  5  Co.  Rep.  16.  Book  III.,  Chap.  IV.,  Sect.  1,  (b>. 

(c)  Salmon  v.  Matthews,  8  Mees.  &  Wels.  (e)  Clun*s  case,  10  Rep.  12S  a. 
827.  (/)  As  to  casualties  by  fire,   see  post, 

(d)  ClufCs  case,  10  Co.  Rep.  128a;  Bar-  Sect  7,  pp.  344,  345. 

wick  V.  Foster,  Cro.  Jac  227;  Yelv.  867;  {g)  1  Roll.  Abr.  286,  1.40. 

Price  Y.  WilUams,  Cro.  Eliz.  360 ;  SUuk  y.  (A)  In  re  Ware,  9  Rzch.  Rep.  895. 
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for  the  inclosure^  exchange  and  improvement  of  land^  rents  and  other     Book  II. 
certain  payments  may  be  apportioned  by  sect.  10.  Sec" 6.*' 

The  under-tenant  very  frequently,  at  common  law,  escaped  without  7        ; 
paying  any  rent  at  all(i),  which  being  considered  a  hardship  to  the  by  Statute  11 
representatives  of  the  landlord,  was  endeavoured  to  be  remedied  by  ^®***  ''*  *^  *^* 
the  statute  11  Geo.  II.  c.  19,  s.  16.    That  statute,  after  reciting  "  that 
irbere  any  lessor  or  landlord,  having  only  an  estate  for  life  in  the 
lands,  tenements  or  hereditaments  demised,  happens  to  die  before  or 
on  the  day  on  which  any  rent  is  reserved  or  made  payable,  such  rent, 
or  any  part  thereof,  is  not  by  law  recoverable  by  the  executors  or  ad- 
ministrators of  such  lessor  or  landlord ;  nor  is  the  person  in  reversion 
entitled  thereto,  any  other  than  for  the  use  and  occupation  of  such 
lands,  tenements  or  hereditaments,  from  the  death  of  the  tenant  for 
life,  of  which  advantage  hath  been  often  taken  by  the  under-tenants, 
who  thereby  avoid  paying  anything  for  the  same;"  enacts, "  that  where 
any  tenant  for  life  shall  happen  to  die  before  or  on  the  day  on  which 
any  rent  was  reserved  or  made  payable,  upon  any  demise  or  lease  of 
any  lands,  tenements  or  hereditaments  which  determined  on  the  death 
of  such  tenant  for  life,  the  executors  or  administrators  of  such  tenant 
for  life  shall  and  may,  in  an  action  on  the  case,  recover  of  and  from 
such  under-tenant  or  under-tenants  of  such  lands,  &c.,  if  such  tenant 
for  life  die  on  the  day  on  which  the  same  was  made  payable,  the 
whole,  or  if  before  such  day,  then  a  proportion  of  such  rent,  according 
to  the  time  such  tenant  for  life  lived,  of  the  last  year  or  quarter  of  a 
year,  or  other  time  in  which  the  said  rent  was  growing  due  as  aforesaid, 
making  all  just  allowances  or  a  proportionable  part  thereof  respec- 
tively."   A  distinction  has  been  taken  by  the  courts  in  the  construction 
of  this  statute  between  cases — in  which  (before  the  statute)  the  rent 
would  have  been  lost  unless  paid  to  the  personal  representative  of  the 
tenant  for  life,  and  those — in  which,  being  at  all  events  payable  by 
the  lessee,  the  question  arose  whether  it  should  be  paid  to  the  heir  or 
remainderman  on  the  one  hand,  or  to  the  personal  representatives  of 
the  tenant  for  life  on  the  other :  thus  the  grantee  of  a  rent-charge  for 
fife  payable  at  Michaelmas  and  Lady-day,  having  died  on  Michaelmas- 
day,  between  sun-set  and  midnight,  her  administrator  was  declared 
entitled  to  the  rent,  on  the  ground  that  she  had  survived  the  time, 
namely,  sun-set,  when  it  was  demandable  and  to  be  paid  by  the  lessee 
on  pain  of  forfeiting  his  lease  (A).     The  courts,  however,  have  con- 
sidered it  as  a  beneficial  statute,  and  have  put  a  liberal  construction 
upon  it;  thus  the  representatives  of  a  tenant  in  tail,  who  had  demised 
the  entailed  estate  by  a  lease  which  was  void  against  the  remainder- 
man, were  held  to  be  entitled  to  an  apportionment  of  the  rent,  even 
when  the  entire  amount  had  been  previously  paid  to  the  remainder-  . 

(0  See  4  /arm.  Prec.  839,  3rd  edit.,  and  (k)  Southern v.  Ballasts,  1  P.Will.  179,  n. ; 

ante,  829,  SSa  but  see  Norris  v.  Harrison,  2  Mad.  268. 


Statute  4  &  5 
WULIV.C22. 


Mortgage  In- 
tereat. 
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man  (/).  Wbererer  a  lease  made  by  tenant  for  life  or  in  tail  does  not 
terminate  with  his  death  — as  if  made  in  pursoance  of  a  power  or 
conformably  to  the  statute  — the  rent  is  not  apportioned;  bat  if  it 
terminate  on  that  erent,  an  apportionment  takes  place  (m);  tiias  if 
tenant  for  life,  with  a  leasing  power,  demise,  thoogh  not  conformably 
to  such  power,  and  die  before  the  rent  become  due,  the  interest  of  the 
lessee  is  determined  with  the  life  of  the  lessor,  and  the  rent  shall  be 
apportioned  under  the  statute.  Where  the  lessee  of  a  tenaat  in  tail, 
whose  estate  determined  in  the  middle  of  a  half-year,  paid  the  entire 
rent  to  the  remainderman.  Lord  Hardwicke  decided,  that  the  execaton 
of  the  tenant  in  tail  were  entitled  to  apportionment;  grounding  ins 
opinion  upon  the  fact  of  the  tenant  having  paid  the  rent,  and  that 
therefore  the  person  receiving  it  should  be  accountable  to  tbose  en- 
titled to  it  in  equity  (») ;  and  on  a  demise  from  year  to  year  by  dke 
guardians  of  an  infant  tenant  in  tail,  the  tenant  having  paid  the  rent 
to  the  receiver.  Lord  Thurlow  also  hek),  that  there  should  be  an  ap- 
portionment (o).  Two  cases  on  the  subject  of  tithes  have  also  been 
decided  in  equity :  in  one,  the  executors  of  a  deceased  rector  wece  hdd 
to  be  entitled  to  an  apportionment  of  rent  on  a  lease  of  the  glebe,  par- 
sonage-house, tithes,  &c.  of  a  rectory,  which  the  tenant  had  paid  to 
the  successor  (p) ;  and  in  the  other,  where  the  successor  of  a  rectory 
had  received  the  whole  year's  composition  for  a  tithe  which  bis  prede- 
cessor had  made,  an  apportionment  was  decreed,  with  reference  to  the 
respective  periods  of  enjoyment  (q). 

By  statute  4  &  5  Will.  IV.  c.  22,  s.  I  (r),  the  provisions  of  Hie  statute 
11  Geo.  II.  c.  19,  are  expressly  extended  to  rents  reserved  on  leaaea 
determinable  on  the  death  of  the  person  making  them,  lliougli  not 
strictly  tenant  for  life,  or  on  the  death  of  tenants  pur  autre  Tie  (s>. 
The  doctrine  of  apportionment  is  also  extended  by  sect  2  to  all  reDti^ 
annuities  and  other  payments  of  every  description  coming  dne  at  fixed 
periods  (t).  It  has  been  decided  that  this  statute  does  not  apply  to 
cases  where  the  party  entitled  to  the  rent  himself  puts  an  end  to  tibt 
term  («),  nor  as  between  the  personal  representatives  and  the  heir  of  a 
tenant  in  fee  {x). 

Interest  due  on  a  mortgage  is  apportionable ;  for  in  fitct  such  iotertst 
accrues  every  day  for  forbearance  of  the  principal,  notwithstaading  it 
is  usual  in  mortgages  to  make  it  payable  half-yearly;  and  in  one 


(I)  Wh^field  v.  Pmdor,  C.  B.  1781,  cited 
8Ve8.jun.  Sll. 

(m)  Symoiu  v.  Symoni,  Madd.  ft  Geld. 
207 ;  Clarkson  v.  Scarborough  {Earl),  1 
Swanst.  354,  n. ;  Strqffbrd  v.  Wentworth, 
Free.  Chan.  555;  Ex  parte  Smvth,  1  Swanst 
887. 

(fi)  Paget  ▼.  Gee,  Burn's  Just  tit  DU- 
trets;  S,  C.  Amb.  198 ;  9  Mod.  482. 

(o)  Fernon  ▼.  Femon,  2  Bro.  Ch.  Ca.  659. 

(p)  HawkUu  ▼.  XeU^,  8  Vm.  jim.  308. 


(f )  JnsUy  Y.  Wadtworik,  2  Vea.  &  Bc^ 
331. 

(r)  This  statute  extends  to  SeodMid; 
Fordyce  y.  Brydgu,  1  Ha  Lords'  Rep.  1. 

(«)  See  Wykham  v.  Wykham,  Z  Taunt. 
816. 

{t)  See  SuiUm  ▼.  Chaplin^  10  Yes.  jmv.  €7. 

(«;  Olderthaw  v.  BtUt^  4  Per.  ft  Dat.  907- 
Am.  &  Hod.  1 ;  12  Ad.  &  EL  59a 

(t)  Mtt*  V.  Bmr,  IS  C.  B.  CA. 
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an  appQrtioninent  was  decreed,  although  the  money  which  had  been  Book  K. 
origiiudly  secured  by  mortgage  had  been,  by  order  of  the  court,  trans-  ^sect's/' 
femed  to  goyemment  securities  (y).  "^ 

As  regards  tenancies  from  year  to  year,  the  suggestion  of  a  learned  Yearly  Te- 

writer(z)  is  very  worthy  of  notice,  viz.,  that  if  a  tenant  for  life,  in  a  "■""*•* 

case  where  the  land  has  been  let  from  year  to  year  by  the  owner  of 

the  fee,  prior  to  the  estate  for  life  being  created,  wishes  to  entitle  his 

representatives  to  the  rent  for  the  fractional  period  (if  any)  of  the 

correat  quarter  or  half-year  preceding  his  decease,  he  should  terminate 

the  original  holding  by  notice,  and  then  re-let  the  premises  to  the  same 

or  any  other  tenant ;  though  the  interest  of  the  remainderman  would 

probably  be  better  consulted  by  his  agreeing  that  an  apportionment 

Bhould  be  made  under  the  existing  tenancy,  than  that  the  land  should 

be  re4et,  subject  to  the  disadvantage  arising  from  the  tenant's  interest 

being  liable  to  be  suddenly  determined  by' the  lessor's  death.     It  has 

been  recently  held,  where  a  tenant  in  fee  demised  lands  from  year  to 

year  and  died,  having  devised  them  for  life,  and  the  devisee  received 

rent,  but  did  not  live  long  enough  to  have  a  right  to  determine  the 

yearly  tenancy,  that  his  administrator  was  not  entitled  to  an  apportion* 

ment  under  the  statute  11  Geo.  II.  c  19(a). 

The  proper  action  in  which  to  apportion  rent  between  a  lessor  and  How  AppHor- 
lessee  is  an  action  of  debt  (b\  and  it  cannot  be  apportioned  in  an  mad"^''^ " 
action  of  covenant  by  lessor  against  the  lessee,  the  action  being  per- 
sonal; bat  in  covenant  against  an  assignee,  whose  obligation  arises 
from  privity  of  estate,  and  not  of  contract,  the  case  is  different; 
against  him,  therefore,  the  rent  may  be  apportioned  in  an  action  of 
coTenant(c). 

Sect.  1.— Extent  of  Tenant's  Liability. 
The  lessee,  being  a  party  to  the  original  contract,  continues  always  Incase  of  the 
fiible  for  rent,  notwithstanding  any  assignment;  for  it  is  extremely  iJL^SePre^"" 
clear,  that  a  person  who  enters  into  an  express  covenant  in  a  lease 
continues  liable  on  his  covenant,  notwithstanding  the  lease  be  assigned 
over(rf).     As  the  lessee  has  from  his  covenant  both  a  privity  of  con- 
tract and  of  estate,  though  he  assign,  and  thereby  destroy  the  privity 
of  estate,  yet  the  privity  of  contract  continues,  and  he  is  liable,  in  an 
action  of  covenant,  for  the  rent,  notwithstanding  the  assignment    The 
assignee,  on  the  other  hand,  comes  in  only  in  privity  of  estate,  and  is 
therefore  liable  only  whilst  in  possession,  that  is,  whilst  he  has  the 
legal  estate  («)•     Where,  however,  he  assigns  over,  he  is  liable  as  to 

(y)  8  Atk.  200,  502;   2  P.  Wma.  176,  (c)  Stevenson  v.  Lamhardt  2  East,  575; 

MS,  n.  1.  Holgate  v.  Kay,  1  Car.  &  Kir.  341. 

(c)  4  Jmn.  Prec.  341,  Srd  ed  {d)  Eaton  v.  Jacques,  2  DougL  455;  Auriol 

(a)  BoOsengd  ▼.  WoolUy,  1  Gale,  eit\  S  ▼.  MilU,  4  Term  Rej).  94. 
*jr.  522.  '  '  - 

(i)  See  Brownl.  ft  Oonldi.  33. 


(e)  See  ante,  87, 214,  ftc,  and  post,  Book 
III.,  Chap.  II.,  Sect  3,  (c). 
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Book  II. 

Chapter  I. 

Sect.  7. 


In  case  of  the 
Tenant  quit- 
ting. 


Where  the  Pre- 
mises are  de- 
stroyed by 
Fire. 


the  arrears  of  rent  incurred  before  (it  is  said)  as  well  as  during  his 
enjoyment :  but  the  assignee  of  a  lessee  has  been  held  not  liable  for 
rent  accruing  after  an  assignment  over,  although  the  assignment  be 
wrongful  (/).  An  assignee  has  been  made  liable  in  equity,  thongh 
the  privity  of  estate  was  destroyed  at  common  law  (g). 

A  tenant  remains  liable  for  rent,  unless  he  deliver  up  complete 
possession  of  the  premises,  or  the  landlord  accept  of  another  in  his 
room  (A) ;  but  where  a  lessee  quitted,  in  the  middle  of  his  term,  apart- 
ments which  he  had  taken  for  a  year,  and  the  lessor  let  them  to  ano- 
ther tenant,  it  was  held,  that  she  should  not  recover  in  an  action  for 
use  and  occupation  against  the  lessee  for  a  subsequent  portion  of  the 
year,  during  which  the  apartments  had  been  unoccupied  (t) ;  though 
if  a  tenant  abandon  premises  without  notice,  the  landlord  may  recover 
subsequent  rent,  notwithstanding  he  has  put  up  a  bill  at  the  window 
and  otherwise  endeavoured  to  obtain  another  tenant  (A).     Where  a 
tenant  from  year  to  year,  at  a  rent  payable  half-yearly,  without  givii^ 
any  notice  to  the  landlord,  quitted  the  premises  at  the  expiration  of 
the  current  year ;  and  before  the  next  half-year  expired  the  landlord 
let  the  premises  to  another  tenant,  who  occupied  the  same ;  it  was 
held,  that  the  landlord  was  not  entitled  to  recover  rent  from  the  first 
tenant  from  the  expiration  of  the  current  year,  when  he  quitted  the 
premises,  to  the  time  when  the  landlord  re-let  the  same  to  the  second 
tenant(Z).     If  the  landlord  of  lodgings  enter  into  and  use  the  apart- 
ments whilst  the  tenant  is  in  possession,  he  is  deprived  of  his  right  to 
rent;    but  if  the  tenant  have  abandoned   the  possession  during  his 
tenancy,  the  landlord*s  lighting  fires  in  the  rooms,  or  even  using  the 
rooms,  will  not  deprive  him  of  his  right  to  rent  {m).    Where  during  a 
current  quarter  some  dispute  arose  between  the  lessor  and  lessee  of  a 
first  and  second  floor  of  a  house  demised  for  a  year,  at  a  rent  payable 
quarterly ;  and  the  leasee  having  told  the  lessor  that  she  would  quit 
immediately,  the  latter  answered  that  she  might  go  when  she  pleased ; 
upon  which  the  lessee  did  quit,  and  the  lessor  accepted  possession  of 
the  apartments ;  it  was  held,  that  he  could  neither  recover  the  rent, 
which  by  virtue  of  the  original  contract  would  have  become  due  at  the 
expiration  of  the  current  quarter,  nor  rent  pro  ratSi  for  the  actual  occu- 
pation of  the  premises  for  any  period  short  of  the  quarter  (n). 

Where  the  lessee  covenants  generally  to  pay  rent,  he  is  bound  to 
pay  it  though  the  house  be  burnt  down.     And  a  lessee  who  covenants 


ii 


(/)  Paul  V.  Nurse,  2  Man.  &  Ryl.  525. 

(g)  Bac.  Abr.  tit.  Covenant,  (E  4). 

(A)  Harding  v.  Crethom,  1  Esp.  57 ;  Ibbt 
V.  Richardson,  9  Ad.  &  Eil.  849 ;  1  Per.  & 
Dav.  618;  see  ante,  256,  257,  258. 

(i)  Walls  ▼.  Atcheson,  11  Moore,  379;  3 
Bing.  462  ;  2  Car.  &  Pay.  268. 

(k)  Redpatk  v.  Roberts,  3  Esp.  225. 

(l)  Hall  V.  Burgess,  5  Barn.  &  Cres.  382. 


(m)  Griffith  V.  Hodges,  1  Car.  &  Pay.  419, 
(n)  Grimnum  v.  Legge,  8  Bam.  &  Crc 
824 ;  2  Man.  &  Ryl  438.  See  alsto  poet. 
Book  III.,  Chap.  IV.,  Sect.  1,  (b).  The 
extent  of  the  liability  of  a  lessee  who  has 
become  bankrupt,  and  whose  interest  has 
been  assigned  by  the  commissioDera»  hM 
been  already  stated,  ante.  Book  I^  ChapL 
VI.,  Sect.  7,  pp.  225,  226. 
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to  pay  rent  and  to  repair,  with  an  express  exception  of  casualties  by     Book  II. 
fire  or  tempest,  is  liable  upon  the  covenant  for  rent,  though  the  pre-       s^ct.  7.  ' 


mises  are  burnt  down,  and  not  rebuilt  by  the  lessor  after  notice ;  for 
although  it  was  the  default  of  the  lessor  in  not  repairing,  and  though 
it  is  a  hard  case,  yet  the  lessee  must  at  all  events  perform  his  cove- 
nant, by  which  he  is  expressly  bound  to  pay  rent  during  the  term  (o). 
Where  premises  were  destroyed  by  fire  during  a  tenancy  under  a 
written  agreement,  and  rendered  na  longer  habitable,  the  landlord  was 
held  to  be  still  entitled  to  recover  rent,  accruing  due  after  the  fire,  in 
an  action  for  use  and  occupation  (p).  So  also  a  tenant  from  year  to 
year  of  a  second  floor,  under  a  parol  agreement,  has  been  held  liable  in 
the  same  form  of  action  (q) :  and  where  the  rent  for  similar  lodgings 
was  payable  quarterly,  he  was  held  liable  for  rent  up  to  the  time  of 
the  fire  at  least  (r).  The  tenant  in  such  cases,  to  get  rid  of  his  liability, 
sbonld  give  a  regular  notice  to  quit.  The  rule  is,  that  when  the  law 
creates  a  duty,  and  the  party  is  disabled  to  perform  it  without  any 
de&ult  in  him,  and  he  has  no  remedy  over,  the  law  will  excuse  him ; 
but  when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  good  his  contract,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract.  Formerly  the  Court  of  Chancery  would 
have  relieved  the  lessee,  and  would  have  granted  an  injunction  to  re- 
strain the  landlord  from  bringing  an  action  on  the  covenant  for  rent(«) ; 
but  the  doctrine  at  present  entertained  by  the  Court  of  Chancery  is, 
that  the  tenant,  under  such  circumstances,  has  no  equity,  and  cannot 
restrain  the  landlord  from  bringing  an  action  at  law  upon  the  cove- 
nant (Q:  thus  it  has  been  held,  that  the  tenant,  with  a  covenant  by 
him  to  rebuild,  has  no  equity  to  compel  his  landlord  to  expend  money 
received  from  an  insurance  ofiice,  on  the  demised  premises  being  burnt 
down;  nor  to  restrain  the  landlord  from  suing  for  the  rent  until  the 
premises  should  be  rebuilt  (u). 

A  tenant  for  a  fixed  time  will,  in  general,  still  continue  liable  to  pay  Where  there  ii 
rent,  though  he  gives  up  the  premises  on  account  of  deriving  no  bene-  Enjoyment 
fidal  advantage  from  them,  unless  indeed  where  there  is  a  default  or 
fiuud  on  the  part  of  the  landlord  (x).     Where  A.  agreed  to  purchase 
^.'s  equitable  interest  in  land  for  a  term  of  years,  at  a  specified  rent ; 

(0)  Momk  ▼.  Cooper,  2  Stra.  763 ;  1  Lord  18  Yes.  jun.  118 ;  Selw.  N.  P.  46^;  Steei  v. 

Raym.  1477  ;    Betf^our  v.   fFeatoit,  I  Term  Wright,  cited  1  Term  Rep.  708. 

Rep.  310;  S.  P.  Weigall^.  ^o/ert,  6  Term  {t)  Holtzappfel  v.  Baker,   18  Yes.  jun. 

Rep.  488;  Hare  v.  Groves,  3  Anst.  687.  115. 

(p)  Baker  ▼.   Holtzappfel,  4  Taunt.  45;  (u)  Leeds  v.  Cheetham,  I  Sim.  Rep.  146; 

we  also  Hart  ▼.  Windsor,  12  Mees.  &  Wela.  and  see  Paris  v.  Gilham,  Coop.  56.     As  to 

M.  the  progress  of  the  law  relating  to  acci- 

(9)  Izon  V.  Gorton,  7  Scott,  537 ;  5  Bing.  dental  burning  of  houses  by  fire,  see  Co. 

N.  C.  501 ;  2  Arn.  39.  Litt.  57,  n.  1 ;  and  4  Jarm.  Prec.  407,  &c. 

(r)  Packer  ▼.  Gihbtns,  1  Queen's  B.  Rep.  3rd  ed.     See  also  post,  Chap  lY.,  Sect  2, 

421 ;   1  Gale  &  Day.  10.    See  also  post,  and  Chap.  Y.,  Sect.  1. 

Book  III.,  Chap.  lY.,  Sect.  1,  (b).  (x)  See  ante,  98,  282,  and  post.  Chap. 

(«)  Brown  ▼.  Qmlter,  Amb.  619 ;  2  Edeu,  lY.,  Sect.  2,  (a);  and  Book  III.,  Chap.  lY., 

210;  Camden  ▼.  Morton,  2  Eden,  219,  cited  Sect  1,  (b). 
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it  was  held,  that  after  paying  the  rent  tseveral  years,  and  acknow- 
ledging  that  a  further  sum  was  due,  he  could  not  resist  B*%  daim  for 
such  further  rent  in  an  action  on  the  agreement,  by  showing  that  he 
had  not  been  able  to  use  the  lands ;  bat  that  B.  might  recover  in  an 
action  for  use  and  occupation  (y).  Where  the  plaintiff  was  lessee  of  a 
colliery,  at  the  rate  of  so  much  per  wey,  and  the  colliery  became  not 
worth  working,  upon  the  plaintiff  offering  to  pay  for  all  the  coal  that 
could  be  got,  he  was  relieved  by  the  Court  of  Chancery  against  the 
future  rent  and  the  covenant  in  the  lease  to  work  the  colliery  (z). 

By  an  entry  of  the  lessor,  or  any  one  claiming  through  him,  into 
any  part  of  the  premises  demised,  the  rent  is  suspended  (a) :  and  there- 
fore, as  to  subsequently  (b)  accruing  rent  the  eviction  will  be  a  bar; 
but  if  the  lessor  enter  by  virtue  of  a  power  reserved,  or  even  as  a 
mere  trespasser,  if  the  lessee  be  not  evicted,  it  will  be  no  suspension  of 
the  rent(c).  If  a  lessor  serve  a  writ  in  ejectment  under  a  daiise^ 
that  for  any  breach  of  covenant  the  lease  shall  determine  and  be 
utterly  void,  he  cannot  maintain  an  action  for  subsequent  accming 
rent  or  breaches  of  covenant  {d).  If  a  party,  having  a  paramomit 
right  to  evict  a  tenant,  goes  to  him  and  claims  his  right,  on  which 
the  tenant  attorns  to  him,  it  seems  to  be  equivalent  to  an  expul- 
sion (e).  Where  lands  were  demised,  and  the  lessee  only  entered  on 
and  had  possession  of  part,  in  consequence  of  the  lessor  having  pre- 
viously demised  the  residue  to  a  third  party;  it  was  held,  that  the 
want  of  possession  was  equivalent  to  an  eviction  by  the  tortious  act  of 
the  lessor,  and  was  not  quasi  an  eviction  by  an  elder  title,  and  thai 
therefore  the  rent  was  not  apportionable  and  could  not  be  distrained 
for  (/ ).  It  is  essentially  necessary  that  such  eviction  be  not  the  efieot 
of  a  mere  trespass,  for  in  such  case  the  lessee  is  not  excused  from  the 
payment  of  his  rent :  thus  where  in  an  action  of  debt  for  rent,  the 
lessee  pleaded,  that  Prince  Rupert,  an  alien  bom,  with  an  bostfle 
army,  had  entered  upon  the  lessee,  and  expelled  him  out  of  poaseasioii, 
the  Court  of  King's  Bench  held,  that  he  was  still  bound  to  pay  his 
rent  (g).  So  a  lessee  of  tithes  is  liable  on  his  covenant  to  pay  rent, 
notwithstanding  the  tithes  have  been  commuted  for  a  rent-clMirge,  bis 
remedy  being  by  surrender  of  bis  lease  under  the  88th  sectioD  of  ^ 
Tithe  Commutation  Act,  6  &  7  Will.  IV.  c.  71  (i). 


(y)  Connolly  v.  Baxter ,  2  Stark.  525. 

(s)  Brown  v.  Morris,  2  Bro.  Ch.  Ca.  Sll ; 
but  see  Bute  (Marqvie)  v.  Tkompeon,  13 
Mees.  &  Wels.  487 ;  ante,  Book  1 1.,  Chap.  L, 
Sect  2  (b) ;  see  also  Jones  ▼.  Shears,  7  Car. 
&  Pay.  846. 

(a)  Morrison  v.  Chadwick,  7  C.  B.  Rep. 
266;  6D.  &L.  567. 

{b)  See  Boodle  ▼.  Campbell,  7  Man.  ft 
GraD.  886 ;  8  Scott,  N.  R.  104. 

(c)  BuU.  N,  P.  165,  177 ;  &  P.  Bunt  v. 
Cop0,  Cowp.  243 ;  see  also  Newton  r.  AlUn, 
I  Queen's  B.  Bep.  518;  1  Gab  &  Da?.  44; 


ante,  338;  and  post,  Book  III.»  Clhap.  IT., 
Sect  1,  (b). 

(d)  Jones  V.  Carter,  U  Heea.  ft  Wall. 
718. 

(e)  Poole  {Mayor,  ^e.)  y.  WhsU,  lH  Meet. 
ft  Wela.  571. 

(/)  Neaie  y.  Maekentie,  1  Mees.  ft  Wel& 
747 ;  2  Gale,  174,  in  oror,  reveraiii^  £  C 
2  C.  M.  ft  R.  84;  1  Gale,  119;  5  Tyr.  HOC; 
and  see  WaUon  v.  Wamd,B  Bzch.  Rapw SS5. 

(g)  Paradime  ▼.  /me,  Aleyn,  28;  Sl^ 
47. 

(k)  Tasker  ▼.  BmOmmh  t  Bzch.  lUp.  S51. 
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Sect.  1. — Distress,  generally. 


Book  II. 

Chapter  II. 

Sect.  1. 


Of  the  various  remedies  which  the  law  affords  to  the  landlord  for  the  Definition  oi 
recovery  of  rent  from  his  tenant,  that  by  distress  being  the  most  *■*'*•■• 
ancienty  and  also  the  most  effectual  in  its  nature^  first  claims  our  con- 
sideration. A  distress  is  taking,  without  legal  process,  a  personal 
chattel  from  the  possession  of  a  wrong-doer  into  the  hands  of  the  party 
grieved,  as  a  pledge  for  the  redressing  an  injury,  the  performance  of 
a  duty,  or  the  satisfaction  of  a  demand.  The  act  of  taking,  the  thing 
taken,  and  the  remedy  generally,  have  been  called  a  distress  (a),  an 
inaccuracy  which  the  older  text  writers  generally  avoided.  We  shall 
eousider,  Ist,  what  a  distress  is — 2d,  who  may  distrain — 3d,  what  may 
be  distrained — 4th,  the  mode  of  proceeding  in  making  the  distress — 
Sth,  tfie  way  in  which  the  distress  is  to  be  used — 6th,  the  remedies  for 
an  unfounded,  iiTegular,  or  excessive  distress. 


(a)  The  definitioa  of  RattaU  ia  very  neat 
■■d  coffl|ireheiwxv€:-<-<'DistreeM  eat  la 
«boie  que  est  priie  et  diatnuni  ««  alciiQ 


terre  pur  rent  arrieret  ou  pur  autre  dutie, 
ooment  que  le  propertie  del  cbow  soit  per- 
pignant  al  eetniDge;**  Abr.  tit  DUtretts. 
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Book  II.  When  and  whence  the  power  of  distress  was  introduced,  and  whether 

*8i  "^.   '    ^^  ^f  ^8  Lord  Chief  Baron  Gilbert  thinks,  a  modification  of  the  pig- 

norary  method  of  the  civil  law  (b) ;  or,  as  Sir  Henry  Spelman  supposes, 


ofDis-  introduced  by  the  Saxons,  are  matters,  although  curious,  of  too  specu- 
lative a  nature  to  be  discussed  in  these  pages  (c).  That  such  a  questiou 
should  be  raised,  however,  proves  the  very  early  period  at  which  the 
remedy  was  embodied  in  our  common  law.  It  should  be  remarked, 
that  originally  the  power  of  dis^tress  was  not  so  much  a  remedy,  as  the 
means  of  obtaining  a  remedy ;  for  when  made,  the  chattels  diatraiued 
remained  only  as  a  pledge  in  the  hands  of  the  distrainer,  but  could 
not  be  sold ;  and  as  Blackstone  observes  (^),  **  Although  such  a  disr 
tress  put  the  owner  to  inconvenience,  and  was  therefore  a  punishmeot 
to  him,  yet  if  he  continued  obstinate,  and  would  make  no  satisfaction, 
it  was  no  remedy  at  all  to  the  distrainer."  This  power,  however, 
limited  as  it  was,  became  the  means  of  great  oppression  in  the  hands 
of  the  powerful  barons  {e) ;  and  continual  enactments  of  the  legislature 
up  to  1  &  2  Philip  &  Mary,  c.  12,  were  passed  for  the  purpose  of 
protecting  tenants  (/)  ;  but  as  the  independence  and  power  of  tenaots 
in  opposition  to  their  landlords  increased  in  this  country,  the  current  ^ 
of  legislative  enactment  took  a  turn,  and  since  that  period  the  provi- 
sions of  acts  of  parliament  have  been  generally  for  the  protection  of  the 
landlord,  and  have  at  length,  at  the  present  day,  rendered  the  remedy 
by  distress  what  a  learned  writer  on  this  subject  (g)  terms  **  one  of 
the  most  equitable  and  efficient  remedies  known  to  the  English  law.*' 
Whence  the  The  power  of  distraining  is  distinguished  as  being  held  either  of 

u-ess^deriv^.  coJ^D^^n  right,  or  by  special  powers.  I.  By  common  right— as  where 
a  person  seised  in  fee  grants  out  a  lesser  estate  with  the  reversion  to 
himself,  and  a  reservation  of  rent  or  other  services,  the  law  gives  him 
this  remedy  for  such  rent  or  services  without  any  express  provision  (h), 
II.  By  special  powers — as  where  one,  not  being  the  reversioner,  and 
consequently  not  able  to  distrain  of  common  right,  may,  on  granting 
a  lease,  by  an  express  stipulation  reserve  to  himself  the  power  of  dis- 
training (i).  By  whichever  of  these  modes  the  power  of  distress  is 
obtained,  the  nature  of  it  is  the  same,  viz.  to  render  all  the  chattds 
found  upon  the  premises — with  certain  exceptions  hereafter  men- 
tioned—liable to  be  taken  into  the  hands  of  the  party  grieved  without 
legal  process,  to  remain  in  his  hands  as  pledges  (A),  to  compel  the 


(6)  Gilb.  on  Distress,  2. 

(c)  Distress,  as  a  means  of  compelling 
attendance  in  the  lord's  courts,  beinjir  so 
particularly  mentioned  in  the  most  ancient 
compilations  of  feudal  law,  see  Assizes  de 
Jerusalem,  c.  3,  8,  20 ;  Reg.  Maj.  1.  3,  16, 
B.  38,  and  Dufresne's  Gloss,  voce  Distrin- 
geret  tends  very  much  to  confirm  the  deri- 
vation assigned  by  Spelman. 

(d)  3  Black.  Com.  14. 

(e)  Barrington  on  Ancient  Statutes,  14. 
(/)  Dufresne's  Gloss,  voce  Parens, 


(g)  Bradby  on  Distress,  8. 

(h)  "         --       - 


Litt  s.  214;  Bac.  Abr.  196. 

(i)  Bac.  Abr.  196  ;  Lit.  s.  214,  Sl2,n.(i> 
It  has  been  held  that  penalties  may  be  dis- 
trained for,  though  the  lease  giving  power 
to  do  so  is  not  under  seal ;  PoUitt  v.  Parrttir 
11  Queen's  B.  Rep.  949;  1  Car.  &  Kir. 
560. 

{k)  Hence  the  distrainer  cannot  muntaiB 
trover ;  Moneux  v.  Gore/um^  2  Selw.  N.  P. 
1384;  Rex  v.  CotUm,  Parker,  121  ;  IWmt 
v.  Ford,  15  Mees.  &  Wels.  212. 
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perfonnance  (l),    Tlie  eDactments  of  the  legislature,  by  which,  ia  case      Book  II. 
of  distress  for  rent,  these  pledges  were  rendered  liable  to  be  sold,  will      "sIct\ 


be  su&equently  noticed. 

A  distress  may  be  made  of  common  right  for  all  services,  for  dis-  For  what  Rents 
tresses  were  incident  by  the  common  law  to  every  rent-service,  and  by  be  mSc."*^ 
particular  reservation  to  rent-charges  also,  but  not  to  rent-seek  till  the 
statute  4  Geo.  II.  c.  28,  s.  6(m),  extended  the  same  remedy  to  rents- 
seek,  rents  of  assize  and  chief  rents,  and  thereby  in  effect  abolished  all 
material  distinction  between  them  (n).     Altliough  it  may  now  be  stated 
generally  that  a  distress  may  be  taken  for  any  kind  of  rent  in  arrear, 
including  that  due  from  tenants  at  will  (o) ;   with  respect  to  fee-farm 
rents  it  has  been  held,  that  a  distress  is  not  incident  to  them,  except 
the  case  be  brought  within  the  statute  4  Geo.  II.  c.  28,  s.  o(/>).    A 
distress  may  be  made  where  a  tenant  holds  by  the  service  of  cleaning 
the  parish  church  or  of  ringing  the  church-bell  at  stated  times  (q).    A 
landlord  has  no  right  to  distrain  for  double  rent  upon  a  weekly  tenant 
who  holds  over  after  a  notice  to  quit(r);   nor  to  distrain  for  over- 
payments made  on  account  of  land-tax:   thus   where   a  landlord's 
receiver  allowed  the  tenant  to  make  a  deduction  in  respect  of  payments 
for  land-tax  every  year  for  seventeen  years  greater  than  the  landlord 
was  liable  to   pay,  the  landlord  knowing  or  having  the  means  of 
knowing  all  the  fiicts ;  it  was  held,  that  he  could  not  distrain  for  the 
amount  erroneously  allowed)   though  the   receipt  given   every  year 
showed  the  amount  paid  and  the  amount  deducted  (s).     A  distress 
may  be  made  for  the  whole  rent  reserved  on  furnished  apartments, 
because  in  contemplation  of  law  the  rent  issues  out  of  that  part  of  the 
demised  premises  which  belongs  to  the  realty  {t ) ;   although  generally 
a  distress  cannot  be  made  for  a  rent  reserved  on  a  letting  of  incorpo- 
real hereditaments,  as  tithes,  commons  or  tolls  (u).      Penalties  for 
breaking  op  pasture  land  or  for  carrying  hay,  straw,  &c.,  off  the  pre- 
mises, "to   be  recovered  by  distress  as  for  rent  in  arrear,"  may  be 
distrained  for,  though  the  lease  is  not  under  seal  (x). 

Taking  a  security  for  the  rent,  as  a  bond,  bill  of  exchange  or  pro-  When  taking 
ffiffisory  note,  will  not  take  away  the  right  to  distrain ;  thus  where  rent  ^^JJb"^^!)!"' 
is  m  arrear,  and  the  landlord  accepts  a  bond  as  a  security  for  it,  he  tress, 
may  still  distrain ;  for  the  rent  is  of  a  higher  nature,  and  the  acccpt- 

(0  Bract. L  iiL  p.  ISO;  Glan.  1.  viL  c.  17 ;  826. 

Co.  Lit.  L  1,  c.  1.  (91)  Doe  d.  Edney  ▼.  Benham  and  Doe  d. 

(m)  See  Johnson  v.  Faulkner,  2  Gale  &  Edney  v.  BilUt,  7  Queen's  B.  Rep.  976. 

1>sr,  184 ;  2  Queen's  B.  Rep.  925  ;  post,  (r)  SuUivan  v.  BUhop,  2  Car.  &  Pay.  359. 

Chap.  IL,  Sect.  4.  (t)  Branuton  v.  Robins,  4  Bing.  11;  12 

(n)  Com.  Di^.  tit.  Distress  (A  1) ;  2  Black.  Moore,  68 ;  see  also  Waller  ▼.  Andrews,  3 

Com.  6.  Mees.  &  Wels.  312 ;  1  Horn.  &  UurL  87. 

(0)  Doe  d.  Benson  v.  Frost,  17  Law  T.  {i)  Newman  v.  Anderton,  2  New  Rep.  224. 

145.  (tt)  Co.  Lit.  47  a. 

(p)  Bradbury  ▼.  Wright,  2  Dougl.  624 ;  («)  PollUt  v.  Forrest,  1  Car.  &  Kir.  560  ; 

the  three  yesvs  during  which  they  must  by  11  Queen's  B.  Rep.  949 ;  see  ante,  827» 

this  statute  have  been  paid,  need  not  be  and  328. 
eoosecuti Ye ;  Mu^graoe  ▼.  Emmerson,  1 0  Q.  B. 
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What  other 
Acts  preTent 
a  Distress. 


Tender. 


When. 


ance  of  a  security  of  an  uoeqnal  degree  is  no  extinguishment  of  Afl 
claim  (y) ;  but  payment  of  the  bond,  bill  or  note  (z),  or  eren  a  jodg- 
ment  obtained  upon  a  bond,  would  be  an  extinguishment  Qf\i(a)f 
although  the  landlord's  right  to  distrain  reriyes  upon  an  execution 
being  waived  (b).  Where  a  landlord's  agent  takes  from  the  tenant  a 
bill  of  exchange  for  rent  due,  indorses  it  over^  and  pays  the  rent  to  the 
landlord  as  a  mere  advance  of  the  rent  to  him,  the  landlord  is  entitled 
to  distrain  (c).  An  agreement  to  take  interest  on  rent  in  arretr  does 
not  take  away  the  landlord's  right  to  distrain  (d).  A  promissory  note 
given  by  a  tenant  to  his  landlord  on  account  of  rent,  without  there 
being  any  distinct  agreement  between  the  parties  that  it  should  operate 
as  a  suspension  of  the  right  to  distrain,  has  been  held  not  to  have  that 
effect  If  a  note  given  with  such  an  agreement  would  have  the  effeet 
of  suspending  the  right  to  disti-ain,  the  agreement  must  be  speciaiiy 
pleaded  in  bar  to  an  avowry,  as  well  as  the  fact  that  the  note  wai 
given  on  account  of  the  rent  {e). 

It  may  be  generally  stated  that  so  long  as  the  rent  is  in  arrear  the 
landlord  has  the  power  of  distraining  for  it ;  and  nothing  but  a  pay* 
ment  of  it,  or  tender  of  the  arrears,  whidi  may  be  made  on  a  SuDda.y» 
will  take  away  such  power :  even  attending  on  the  land  to  pay  the  rent 
will  not  destroy  the  right  to  distrain,  unless  a  tender  of  payment  be 
actually  made(/).  A  distress  cannot  be  made  after  a  tender  of  pay- 
ment ;  for  if  the  landlord  come  to  distrain  the  goods  of  his  tenant  for 
rent,  the  tenant  may,  before  the  distress,  tender  the  arrears,  and,  if  the 
distress  be  afterwards  taken,  it  is  illegal:  so  if,  the  landlord  having 
distrained,  the  tenant  make  a  tender  of  the  arrears  and  coats  brfcn 
the  impounding  of  the  distress,  the  landlord  ought  to  deliver  up  the 
distress ;  and  if  he  does  not,  the  detainer  is  unlawful,  though  the  taking 
was  not;  and  the  tenant  may  maintain  trespass  for  a  subsequent  re- 
moval {g).  A  tender  of  rent,  however,  after  the  distress  is  impounded, 
is  insufficient,  for  then  it  is  in  the  custody  of  the  law  (A) :  but  the 
landlord  may  be  liable  in  trover  for  a  subsequent  detention  (i)«  Bot 
where  cattle  distrained  damage  feasant  were  in  a  private  pound,  and 
the  distrainer  admitted  they  were  about  to  be  forwarded  to  a  paUie 
pound ;  it  was  held,  that  tender  of  amends  made  while  they  were  in 


(  y)  Roll.  Abr.  tit  Exttnguishment. 

(z)  Davit  ▼.  Gyde,  2  Ad.  &  £1.  623;  4 
Nev.  &  Man.  462;  1  Har.  &  Wol.  60;  Har- 
ris V.  Sfupway,  and  Ewer  v.  CUfton  {Lady), 
Bull  N.  P.  182;  and  see  Drake  ▼.  Mitchell, 
8  East,  261 ;  S.  C.  MS.  M.  Term,  42  Geo. 
III. ;  PnrroH  v.  Jndersm,  7  Exch.  Rep. 93. 

(a)  Harrit  ▼.  Skipway,  and  Ewer  v.  Cljften 
(Lady),  Bull.  N.  P.  182. 

(b)  Seven  v.  Mihill,  1  Lord  Ken.  870. 

(c)  Parrott  ▼.  Anderson,  7  Exch.  Rep.  93  ; 
and  see  Grifitht  v.  ChicheeUr,  7  Exch.  Rep. 
95,  n. 

(d)  Skerry  y.  Pi'eeion,  2  Chit.  245. 


(«)  Davie  ▼.  Gyde,  2  Ad.  &  El  623;  4 
Nev.  &  Man.  462 ;  1  Har.  &  WoL  SO, 

(/)  1  Lord  Rayin.  609.  A  tender  of  d« 
rent  *'  under  protest"  is  good ;  ifowa^  ▼• 
Lwm,  2  Car.  &  Kir.  IS. 

(g)  Vertue  ▼.  Beasley,  1  Mood,  h  Robi  21. 

(A)  Ladd  V.  Thamat,  12  Ad.  ft  EL  117; 
4  Per.  &  Dav.  9 ;  Ellie  r.  Taylw^  %  Meet. 
&  Wels.  415;  Firth  v.  Pitraif,  5  Tom  Rep. 
432 ;  see  also  Six  Carpenters*  eaae,  8  C^ 
Rep.  146 ;  Thamae  ▼.  Harries,  I  Man.  & 
Or.  695;  1  Seott,  N.  R.  624;  and  poit, 
Sect  4.  (f ). 

(i)  fFssiif.  Nikhe, 4 (km^  B.  JUap,  17X 
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the  priTate  pound  was  not  too  late  (A).    Thus  it  appears  that  a  tender     Book  IL 
of  rent  at  the  proper  time  and  place  will  save  a  distress,  though  the     'sectA.  ' 

hDdlord  refuse  to  take  it,  the  tenant  having  done  all  that  he  is  bound  

<o  do;  the  landlord  may,  however,  maintain  an  action  of  debt  or  cove- 
nant for  his  rent,  but  shall  not  recover  damages  or  costs  for  the  non- 
payment (/).     A  tender  should  be  made  without  a  condition  being  How. 
imposed  on  the  person  who  receives  it ;  but  sending  a  certain  sum 
''to  settle  one  year's  rent,'*  does  not  impose  a  condition (m).     But  a 
tender  of  a  quarter's  rent,  coupled  with  a  demand  of  a  receipt  up  to  a 
particolar  day,  the  contest  being  whether  one  or  two  quarters'  rent  is 
due,  is  not  a  valid  tender  (»).     A  tender  *'  under  protest "  is  good  (o).  To  whom. 
The  tender  of  rent,  or  of  amends  for  damage  feasant,  should  be  made 
to  the  lessor  or  owner  himself.     In  the  former  case  it  has  been  held, 
that  it  need  not  be  made  to  the  broker  who  distrains ;  and  if  made  to 
the  landlord,  a  subsequent  detainer  is  wrongful  (p).     It  has  even  been 
held,  that  where  a  tender  was  made  to  the  bailiff  of  the  lessor,  it  was 
not  good  (g) ;  that,  however,  was  the  case  of  a  distress  damage  fea- 
sant (r)  :  although  in  a  case,  where  it  appeared  that  the  distrainer's  wife 
liad  been  in  the  usual  habit  of  acting  as  his  agent  in  such  matters,  and 
had  made  a  distress  damage  feasant  in  his  absence,  it  was  held  that  a 
tender  of  amends  to  her  was  sufficient  («).    The  question  is  now,  how- 
ever, set  at  rest  by  a  case  which  decides  that  where  a  landlord  gives  a 
warrant  to  distrain  for  rent,  he  thereby  authorizes  the  bailiff  to  receive 
the  rent  if  tendered ;   and  Lord  Campbell,  C.  J.,  appeared  to  be  of 
opinion  that  the  landlord  could  not  prohibit  the  bailiff  from  accepting 
BQch  tender :  at  all  events,  where  a  warrant  is  delivered  to  the  bailiff 
directing  him  to  distrain  and  proceed  for  the  recovery  of  the  rent  as 
the  law  directs,  the  bailiff  cannot  refuse  a  tender  on  the  ground  that 
he  was  afterwards  forbidden  by  the  landlord's  attorney  to  receive  it ; 
and  if  on  that  ground,  though  truly  alleged,  he  proceeds  to  sell,  he  and 
the  landlord  are  liable  in  trover  {t).    The  fact  of  the  tenant  having  a  Crom  De- 
cross  debt  due  to  him  by  his  landlord  will  not  prevent  the  latter  from  "•"^ 
distraining  (tf);  but  if  after  rent  becomes  due  there  is  an  express  agree- 
ment that  the  two  should  be  set-off  against  each  other,  then  it  seems 
there  cannot  be  a  distress  (r).     Where  a  person  being  about  to  take  Special  Agrcc- 
an  apartment  of  a  tenant,  was  promised  by  the  landlord  that  his  pro-  under^e- 
perty  should  not  be  taken  so  long  as  he  paid  the  rent  to  the  tenant,  it  nAQti. 
was  held,  that  the  landlord's  right  to  distrain  was  not  barred,  unless 

(k)  Brmom,  ▼.   Pifwett,  4  Bioff.  280;    12  nom.  Pilkington  v.  HasHngs,  Cro.  EUz.8ia. 

Voore,  454;  see  poit.  Chap.  VIL^Sect  4.  (r)  Hatch  v.  Haie,  15  Queen's  B.  Rep. 

(/)  Anom.,  1  Ventr.  21.  10;  infra. 

(■■)  Awoesi  ▼.  Owen,  11  Queen*!  B.  Rep.  («)  Broume  v.  Powell,  4  Bing.  230;  12 

110.  Moore,  454 :  see  post.  Chap.  V 11.,  Sect  4. 

(a)  Pimch  ▼.  UilUr,  6  C.  B.  Rep.  428.  (0  Hatch  v.  Hale,  15  Queen's  a  Rep.  10. 

(»)  3itmmiiig  ▼.  Zunu,  2  Car.  &  Kir.  13.  (it)  But  see  post,  Book  III.,  Chap.  \L, 

(p)  Stmitk  ▼.  GoodMom,  4  Bum.  fr  Adol.  Sect.  5,  (f ). 

4U;  1  NeT.  &  Man.  371.  (v)  Per  Patteson,  J.,  in  Wilson  ▼.  Sewett, 

(f)  PUHngton's  ease,  5  Cow  Rep.  76;  &  CL  post.  Book  IIL,  Chap.  \IIU  Sect.  1. 


DISTRESS,  GENERALLY — WHO  MAT  DISTRAIN. 
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Book  II^ 

FjCHAPtBE  IL 
Sect.  1. 


the  rent  were  actually  paid,  and  that  a  tender,  of  which  the  landlorf.^w 
had  no  notice,  was  not  sufficient  {v).  From  an  agreement,  to  which  a  ^^ , 
landlord  of  a  farm  is  privy,  for  a  sale  by  the  tenant  of  some  eatageof  ^  -^ 
pasture  to  a  third  person,  the  amount  produced  by  the  sale  to  be  pai4 . 
to  the  landlord,  a  contract  by  him  may  be  inferred  not  to  distrain  cattht 
put  on  the  demised  land  to  consume  the  eati^e  (x).  \ 


lal  ex- 


lactui 

tinff  Demise 


Sect.  2. —  Who  may  distrain. 
(a)  There  must  be  an  actual  existing  Demise  at  a  fixed  Bent. 
A  landlord  has  no  right  to  distrain  unless  there  be  an  actual  demi 
injr  jjemise    *^  ^^^  tenant  at  a  fi^ed  rent;  therefore  where  a  lease  of  tithes  an   i'- 
a  fixed  Rent,  land  was  granted  at  an  entire  rent,  and  it  was  void  as  to  thetitho 

because  it  was  not  under  seal,  it  was  held,  that  a  distress  for  an  arrei  r^^ 
of  rent  was  altogether  unlawful,  because  there  was  no  distinct  n 
due  for  the  land  (y).    The  owner  of  land,  and  also  of  tithe  commul 
under  the  6  &  7  Will.  IV.  c.  71,  agreed  by  parol  to  demise  to  the  plainl 
the  land  "tithe  free,"  at  a  yearly  rent  of  400/.;  it  was  held,  that,  althoi 
before  the  commutation  such  an  agreement  might  have  operated  as 
agreement  to  demise  both  tithe  and  land  at  that  joint  rent,  yet 
agreement  being  after  the  commutation,  the  words  "  tithe  free" 
surplusage,  since,  by  the  80th  section  of  that  act,  if  the  owner 
trained  for  the  rent-charge,  the  plaintiff  would  be  entitled  to  di 
the  amount  from  his  rent,  and  consequently  there  was  a  holding 
certain  rent  of  400/.,  for  which  the  owner  might  distrain  (jzt).     Wi 
a  lease  was  made  by  parol  of  100  acres  of  land  at  a  certain  rent, 
the  lessee  accepted  the  lease  and  entered  upon  the  land,  but  after 
found  that  eight  acres  had  been  previously  demised  by  his  lessor 
another  person  who  was  in  possession,  it  was  held,  that  the  dem^ 
altogether  void  as  to  the  eight  acres,  and  that  the  rent  could  not 
apportioned,  and  therefore  could  not  be  distrained  for  (a).     The 
fendant,  by  agreement,  demised  to  the  plaintiff  certain  premises  fr 
the  15th  of  May,  1851,  at  the  yearly  rent  of  145/.,  payable  on 
vember  14th  and  May  I4th.     These  premises  had  been  let  to 
whose  tenancy  expired  on  the  15th  of  May,  1851,  and  who  had  omil 
to  give  a  notice  to  quit  to  one  of  his  under-tenants,  who  occupied 
cottage  at  a  yearly  rent  of  5/. ;  and,  in  consequence,  the  plaintiff 
not  obtain  possession  of  that  part  of  the  premises.    It  was  then 
that  the  defendant  should  receive  from  the  under-tenant  rent  for 


(v)  Welth  Y.  Roitt  6  Bing.  638 ;  4  Moore 
&  Pay.  484^ 

(x)  Hor$ford  v.  Webster,  1  C.  M.  &  Ros. 
696;  1  Gale,  1;  5  Tyr.  409. 

(y)  Gardiner  v.  fVilliamson,  2  Barn.  & 
AdoL  337. 

(s)  Meggwm  v.  Lady  Olamitf  and  SeUi  r. 


Same,  7  Exch.  Rep.  685. 

(a)  Neale  v.  Mackewiet  1  Mees.  &  Wdi 
747  ;  2  Gale,  174,  in  error,  reversing  S-  C 
1  Gale,  119;  2  C.  M.  &  Hos.  84;  5  T51 
1106;  see  also  Hoigaie  v.  Ka^,  1  Car.l 
Kir.  341 ;  and  ante,  p.  SS7,  &c. 


WHO  MAT  DIBTRAIN. 

^jms,  and  deduct  that  6/.  from  the  rent  to  be  paid  for  the  whole 

I  M^pbintifi;  and  that  the  plaintiflF  should  pay  70/.  to  the  defendant 

]^tkmofyQvmheT,  1851,  and  14th  of  May,  1862:  it  was  held, 

t  Sftdi  an  agif€ement  operated  as  a  new  demise,  and  that  the  de- 

Biiras  eotitled  to  distrain  for  70/.,  which  became  due  on  the  14th 

f  >oren]t)er(i)^   A  rent  of  a  certain  sum  per  cube  yard  of  marl  dug, 

•acertaiQ  sum  per  thousand  of  bricks  made  from  clay  dug  from 

^  s  a  rent  which  may  be  ascertained  with  certainty,  and  which 

™re  may  be  distrained  for  (c).     Where  the  demise  was  subject  to 

tam  rents,  provisions,  conditions  and  stipulations,  and  amongst  others 

'liiefessw  should  not  sell  hay  off  the  premises,  under  the  penalty 

^  M  per  jf'ard  of  the  hay  sold,  to  be  recovered  by  distress  as  for 

(Biirrear,  it  was  held  that  this  was  a  penalty  recoverable  by  dis- 

1*1 /b/ rent,  but  was  not  a  rent(rf). 

f^m  must  be  an  actual  demise,  if  a  party  is  in  possession  under 
^meui  for  a  lease  merely  («),  and  no  other  circumstances  exist 
;  an  implied  tenancy  can  be  raised  and  the  amount  of  rent  fixed, 
>  Tent  ifl  due  for  the  occupation,  but  only  a  compensation  in  the 
?of  rent,  the  owner  cannot  distrain  for  non-payment  (/).  Very 
^  rircuuigtances,  however,  will  have  the  effect  of  constituting  the 
isary  actual  tenancy  (y);  tlius  where  a  tenant,  who  had  entered  on 
*  under  an  agreement  for  a  lease,  admitted  a  charge  of  hair  a 
I  rent  in  an  account  between  him  and  his  landlord ;  it  was  held,  thttt 
onstituted  hioi  a  tenant  from  year  to  year,  and  made  him  liable  to 
>(A);  and  where  the  plaintiff  took  possession  of  premises  under 
I  igreeiuent  for  a  lease  to  be  granted  to  him  for  seven  years,  at  a 
[j' J^ent  payable  half-yearly,  but  no  lease  was  executed,  nor  was  the 
Urn  of  rent  to  be  paid  ascertained,  though  the  plaintiff  occupied 
tie  agreement  for  three  years,  and  paid  rent  for  two ;  it  was 
that  this  created  a  tenancy  from  year  to  year,  and  entitled  the 
^rd  to  distrain  for  the  arrears  due  at  the  rate  previously  paid  (0- 
I  same  case,  where  it  appeared  that  by  the  custom  of  the  country 
tnRnt  was  to  have  the  use  of  the  barns,  gate-houses,  &c.  of  the 
^  for  a  certain  period  after  the  end  of  the  term,  for  the  purpose  of 
Ming  out  corn  and  foddering  cattle;  and  the  tenancy  was  deter- 
M  at  Michaelmas,  and  the  landlord  in  January  following  distrained 
Wti-rick  for  rent  due  at  Michaelmas,  he  having  in  the  meantime 
(rilled  an  injunction  to  restrain  the  tenant  from  carrying  off  the 
ktises  corn  in  the  straw ;  it  was  held,  that  the  holding  by  the  tenant 


CiiArT£ii  IL 

SEct.  2. 


A  freemen  t  for 
Leua. 


}  Hattim  T.  Wand,  8  Exch.  Re] 
I  Dsjuei  y,  Gruritj  6  Queen*8  . 


u  835. 
}.  Rep. 


^  J^Jitt  ▼.  Fvrreft,  1 1  Queen's  B.  Rep. 
1  C*r.  &  Kir,  560;  see  ante»328. 
I  £«e  ante»   Book  I.,  Chap.  IV.,  Sect 
I  J  JO,  aa  to  what  are  actual  demiMS 
rtiat  agreements  onJy* 


(/)  Dunk  ▼.  Hunter,  5  Barn.  &  Aid.  322; 
Hegan  v.  Johnson,  2  Taunt  148. 

{g)  See  ante,  177. 

(A)  Cox  Y.  Bent,  6  Bing.  185 ;  2  Moore  8c 
Pay.  281. 

(0  Knight  V.  Bennett,  3  Bing.  361;  11 
Moore,  222. 
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WHO  Iff  AT  DISTRAIN. 


Book  IL     under  the  castom,  though  involuntary,  was  a  prolongation  of  the 
Sbot.  %      original  term,  and  that  the  landlord  was  entitled  to  distrain.    Where 
a  tenant  entered  under  an  agreement  containing  stipulations  forakaae 
at  25/.  per  year,  and  an  engagement  by  the  landlord  to  complete 
certain  erections,  which  were  never  completed  nor  any  rent  paid,  bol 
the  tenant  on  being  called  on  after  some  years'  occupation,  said  he 
was  ready  to  pay  upon  the  erections  being  completed  and  an  aUowance 
made  to  him  for  some  r^>air8 ;  it  was  held,  that  a  demise  at  a  certain 
rent  could  not  be  implied  so  as  to  entitle  the  landlord  to  distrua(&). 
So  where  a  person  let  a  furnished  house  at  a  certain  rent  from  a  fatiire 
day,  and  agreed  that  it  should  be  furnished  suitably  for  a  school;  the 
suitable  furnishing  is  a  condition  precedent  to  the  right  to  demaod 
the  rent,  and  therefore  the  lessor,  not  having  furnished  it,  could  not 
distrain  (/).     Where  a  person  entered  upon  premises  subject  to  the 
approbation  of  the  landlord,  who  afterwards  did  not  approve,  but  upoo 
an  s^eement  to  pay  an  advanced  rent,  as  well  for  the  time  he  had 
been  in  possession  as  for  the  future,  was  willing  to  let  him  continne  in 
possession ;  it  was  held,  that  the  landlord  might  distrain  for  the  ad- 
vanced rent  accrued  before  the  agreement  as  well  as  for  what  accmed 
afterwards — such  agreement  giving  him  the  same  power  by  relatioa 
to  his  tenant's  first  entry  into  possession,  as  it  did  to  recover  his  rent 
in  future  (m).     An  acknowledgment  of  an  antecedent  tenancy,  with 
an  agreement  to  go  on  on  certain  terras,  is  sufficient  to  authorixea 
distress  (n).     If  a  tenancy  has  existed,  a  surrender  of  the  term  most 
be  complete,  or  the  right  of  a  landlord  to  distrain  will  continue  (o).  If 
a  tenant  is  evicted  by  title  paramount,  but  remains  in  possession  unda 
a  new  agreement  with  the  person  who  had  evicted  him,  his  original 
landlord  cannot  distrain  on  him  for  rent  (p).    If  a  lessor  exerdses  his 
option  that  a  lease  shall  be  void  for  breach  of  covenant,  it  would  seem 
Notice  to  quit  he  canuot  distrain  for  subsequent  accruing  rent  (q).    Where  the  land- 
lord has  given  a  notice  to  quit  and  the  tenant  holds  over,  but  nothing  i> 
done  to  show  that  a  new  tenancy  is  created,  the  landlord  cannot  distrain 
for  rent  accruing  due  after  the  time  when  the  notice  expired  (r).    In  a 
former  decision,  however,  a  distress  for  rent  accruing  after  the  expi- 
ration of  a  notice  to  quit  was  considered  to  operate  merely  as  a  waiter 
of  the  notice  (»). 


Acknowledg' 
meat 

Surrender. 
Eviction. 


(Ar)  Regnart  v.  Porter,  7  Bing.  451;  5 
Moore  &  Pay.  870. 

(/)  MecheUn  v.  Wallace,  6  Nev.  &  Man. 
816. 

(to)  APLeish  v.  Tate,  Cowp.  781. 

(n)  EagUton  ▼.  Gutteridge,  1 1  Meea.  & 
Wel8.465;  2  DowL  N.  S.  1053;  see  also 
Gladman  v.  Plumer,  15  Law  J.,  N.  S.,  Q.  B., 
79;  lOJur.  109. 

(o)  Coupland  v.  Maynard,  12  East,  134. 
See  as  to  surrenders,  ante,  249,  &c. 

{p)  Hopcrqft  v.  Keys,  9  Bing.  618;  2 
Moore  &  Scott,  760.    See  as  to  evictions, 


ante,  338,  346,  and  post.  Book  III.,  Chip. 
IV.,  Sect.  I,  (b);  and  aa  to  die  right  of  • 
tenant  to  show  that  his  landlord's  title  bu 
expired,  ante,  168. 

Iq)  Jones  v.  Carter,  15  Mees.  &  Vek 
718. 

(r)  A{ford  V.  Ktckery,  1  Car.  &  Mar.  380; 
Jetiner  v.  Clegg,  1  Mood.  &  Rob.  213;  fTB- 
Hams  V.  Stiven,  15  Law  J.,  N.  S.,  il.  B.,  321 ; 
10  Jur.  804. 

(«)  ZoHch  d.  Ward  ▼.  WUiing^f  1  H. 
Black.  811 ;  see  ante,  899. 
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If  the  landlord  have  in  any  way  acted  so  as  to  rebut  the  presump-     Book  II. 

tion  of  an  existing  tenancy— as  if  he  has  treated  the  occupier  of  his   ^"s  "t.\"* 

premises  as  a  trespasser,  by  ejecting  him — he  cannot  afterwards  dis-  " 

train  on  him  for  rent;  although  the  ejectment  is  directed  against  the  Landlord  lias 

daim  of  a  third  peraon  who  comes  in  and  defends  in  heu  of  the  occu-  *»f«**«d  the  Te- 

j   . ,  .       .  /.    ,  .  ,   ,  nant  as  a  Tres»  * 

pier,  and  the  occupier  is  aware  of  that  circumstance,  and  has  never  passer. 

heen  turned  out  of  possession :  thus  where  J.  8.  demised  freehold  and 
copyhold  premises  to  the  plaintiff  for  a  term  of  years,  and  died  before 
the  expiration  of  the  term,  when  they  descended   to  his  heir,  who 
deriged  them  to  the  defendant  for  life ;  and  the  latter  refused  to  take 
as  devisee,  daiming  title  as  heir  at  law  of  the  lessor,  but  neglected  to 
be  admitted  on  the  death  of  the  devisor,  whereupon  the  lord  of  the 
manor  seized  the  copyholds  and  received  the  rent;  and  the  heir  at 
law  of  the  lessor  having  afterwards  brought  an  ejectment  against  the 
tenant  (the  plaintiff),  and  sued  out  a  writ  of  possession,  the  defendant, 
as  devisee,  subsequently  brought  an  ejectment  against  the  plaintiff 
with  a  view  to  defeat  the  claim  of  the  heir,  and  succeeded  upon  a 
demise  taid  on  the  death  of  the  devisor,  which  was  previously  to  the 
expiration  of  the  lease ;  it  was  held,  that  the  defendant  could  not  dis- 
train upon  the  plaintiff  for  rent  due  before  or  since  the  determination 
of  the  lease,  more  than  three  years  having  elapsed  from  that  period, 
^  she  having  treated  the  plaintiff  as  a  trespasser  by  bringing  the 
action  of  ejectment,  although  the  latter  continued  to  occupy  the  pre- 
ttttes  from  the  time  of  the  original  letting  to  the  day  of  the  distress  (Q. 

(b)  Persons  having  the  Reversion. 
All  persons  who  have  the  reversion  after  the  termination  of  an  estate  Where  Pcr- 
wWch  has  been  granted  with  a  reservation  of  rent,  may,  by  the  com-  ^e^Uvenfon 
njon  law,  recover  this  rent  when  in  arrear  by  distress.     But  the  right  may  distrain, 
of  distress  may  be  lost  by  the  severance  of  the  reversion;  as  where  the 
plaintiff  was  tenant  to  six  defendants,  joint  tenants  of  the  reversion, 
and  four  of  them  conveyed  away  the  reversion  to  a  third  party ;  it  was 
held,  that  the  six  were  not  entitled  to  distrain  for  the  rent  due  to  the 
six  before  the  conveyance  («).     And  if  a  man  have  not  the  reversion, 
^  may  reserve  to  himself  a  power  of  distraining;  and  such  reservation 
^  be  good  to  bind  the  lessee  by  way  of  contract,  for  the  performance 
whereof  the  lessor  may  have  an  action.     If  the  assignee  of  a  term 
surrender  to  the  original  lessor,  though  he  reserve  a  sum  in  gross  to 
^  paid  annually,  he  cannot  distrain  for  that  or  the  original  rent,  but 
he  may  have  an  action  of  assumpsit  for  such  sum  in  gross :  or  if  a 
kssee  for  years  assign  his  term  rendering  rent,  he  cannot  distrain  for 
it  without  a  particular  clause  for  that  purpose,  because  he  has  no 

it)  BridgtM  y.   Smyth,  5  Bing.  410;    2  (u)  5/«iw/y  v.  ^tfcocAr,  16  Queen's  B.  Rep. 

Mowe  h  Pay.  740.  636. 
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reverfiionary  interest,  and  the  only  remedy  which  he  has  is  by  an 
action  on  the  contract  (x). 

If  a  lessee  of  a  term  grant  out  under-leases  for  some  period,  be  it 
only  a  day  shorter  than  his  own  interest,  he  has  a  power  of  distress 
without  reservation,  which  even  passes  to  his  executors  (y).   But  where 
a  lessee  transfers  all  his  interest  to  another,  although  he  reserve  rent 
to  himself,  he  cannot  distrain  for  the  rent;  therefore  where  a  lessee 
had  a  term  which  expired  on  the  11th  November,  and  on  the  11th 
September  preceding  he  verbally  let  them  until  the  11th  November, 
on  payment  down  of  an  immediate  rent ;  it  was  held,  that  sach  lessee 
could  not  distrain,  as  the  whole  of  his  interest  had  passed  to  the  under- 
lessee  {z) :  and  where  the  lessee  of  two  farms  agreed  by  parol  with 
another  that  he  should  have  them  during  the  leases,  that  person  re- 
maining tenant  to  the  lessee  during  that  period,  and  at  the  leaving  of 
the  farms  to  be  paid  for  the  fallows  and  dung;  and  the  under-tenant 
took  possession  and  paid  one  year's  rent  to  the  lessee  who  afterwards 
distrained  for  rent  in  arrear ;  it  was  held,  that  he  was  not  entitled  to 
do  so,  as  the  agreement  operated  as  an  absolute  assignment  of  all  his 
interest  in  the  farms  (a).     A  termor,  after  his  term  is  expired,  and  a 
demand  of  possession  by  the  lessor,  cannot  distrain  upon  his  uoder- 
tenant  continuing  in  possession  (6).     If  a  termor  surrenders  his  term 
and  has  a  new  lease  granted,  his  right  to  distrain  on  his  under-tenants 
is  retained  by  the  statute  4  Geo.  II.  c.  28,  s.  6{c). 

A  tenant  from  year  to  year  under-letting  from  year  to  year  has  a 
reversion,  which  enables  him  to  distrain  (d). 

One  joint  tenant  may  distrain  alone ;  but  then  he  must  avow  in  hi^ 
own  right  and  as  bailiff  to  the  other  (e) ;  and  he  may  sign  a  warrant 
of  distress,  and  appoint  a  bailiff  to  distrain  for  rent  due  to  all,  if  ^ 
others  do  not  forbid  him ;  and  if  when  applied  to  tliey  merely  decline 
to  act,  that  will  not  prevent  him  from  proceeding  (f). 

One  of  several  coheirs  in  gavelkind  may  distrain  for  rent  due  to 
himself  and  his  coheirs  without  express  authority  from  tbem(^). 

Coparceners  are  considered  in  law  but  as  one  heir,  and  therefore 
must  join  in  making  a  distress  (A):  but  after  partition,  they  may  of 
common  right  make  several  distresses,  and  their  grantees  also  have 
the  same  power  (i).     And  even  a  rent-charge,  although  entire  in  its 

(d)  CurtU  V.  Wheeler,  Mood.  »  ^^ 
493;  AC.  not  5.  P.  4 Car.  &  Pay.  196;  iw 
also  Oxley  v.  James,  13  Mees.  &  Wds.  3». 

(«)  PuUen  V.  Palmer,  5  Mod.  7S,  l**^'.  ' 
Salk.  207. 

(/)  Robinson  v.  Hoffman,  4  Bing.  562; 
1  Moore  &  Pay.  474 ;  3  Car.  &  Pay.  ^^ 

(g)  Leigh  V.  Shepherd,  2  Brod.  &  Binf. 
465 ;  6  Moore,  297. 

(/i)  SUdman  v.  Page,  1  Salk.S90;  5  Mod. 
141. 

(t)  Builer  and  Baker's  case,  3  Co.  Be^ 
22  b. 


(x)  Smith  T.  Mapleback,  1  Term  Rep.  441 ; 

V.  Cooper,  2  Wila.  375 ;  Talent ine  v. 

Denlont  Cro.  Jac.  Ill;  Pascoe  v.  Paseoe,  3 
Bing.  N.  C.  898;  5  Scott,  117;  3  Hodges, 
188. 

(y)  Wade  y.  Marsh,  Latch.  211. 

(s)  Preece  y.  Corrie,  6  Bing.  24;  2  Moore 
&  Pay.  57;  see  ante,  211,  220. 

(a)  Parmenter  y.  Webber,  8  Taunt  593; 

2  Moore,  656;  S,  P.  v.  Cooper,  2  Wils. 

375 ;  and  see  Rex  v.  Wilson,  5  Man.  &  Ryl. 
157,  n. 

(b)  Bume  v.  Richardson,  4  Taunt  720. 

(c)  Ante,  Book  I.,  Chap.  VIII.,  p.  307. 
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natare  and  against  common  rights  may  be  divided  between  coparceners;      Book  II. 
and  thas  by  act  of  law  the  tenant  of  the  land  may  become  subject  to     "sect.\ 


several  distresses  (j). 

As  tenants  in  common  are  obliged  to  avow  separately  (k),  it  seems  Tenanti  in 
that  they  should  make  several  distresses  (/)  thus  where  land  was  ^**™™®"* 
demised  by  four  persons  (whose  original  title  did  not  appear)  at  one 
eotire  rent,  to  be  divided  and  paid  separately  in  equal  portions ;  and 
one  of  the  four  distrained  upon  the  tenant  for  her  own  share  of  the 
rent;  it  was  held,  that  the  distress  was  regular^  for  whatever  might 
hare  been  the  interest  of  the  landlords  as  between  themselves^  as 
hetween  them  and  the  terre-tenant  they  were  tenants  in  common^  and 
entitled  each  to  a  separate  distress  (m).  After  a  devise  of  a  reversion 
to  two  tenants  in  common,  one  of  them  may  distrain  for  his  share  of 
the  rent  upon  the  lessee  of  the  devisor,  where  such  lessee  has  paid  the 
ifhoie  rent  to  the  other  tenant  in  common  after  notice  not  so  to  pay  (n). 
It  has  been  held,  that  the  survivor  of  two  tenants  in  common  may 
sue  in  covenant  for  the  whole  rent  due  upon  a  lease  made  by  them, 
although  the  reservation  was  to  both  according  to  their  respective 
interests  (o).  If  a  rent-charge  has  been  divided  by  will,  or  by  deed 
operating  under  the  Statute  of  Uses,  amongst  several  persons  as  tenants 
in  common,  there  may  be  several  distresses  without  attornment  (p). 

Although  a  tenant  in  tail  make  leases  not  conformable  to  the  enabling  Tenants  in 
statute  32  Hen.  VIIL  c.  28,  such  leases  are  good  as  against  himself, 
and  therefore  as  a  reversioner  he  may  distrain  even  at  common  law  for 
the  rent  reserved  thereby  (g). 

As  the  tenant  by  curtesy  has  an  estate  of  freehold,  he  has,  in  con-  Tenants  bj 
templation  of  law,  a  reversion  in  all  lands  of  the  wife  leased  for  years  ^'"**^* 
or  life,  and  therefore  may  distrain  of  common  right.     If  the  wife's 
estate  be  but  a  rent  of  inheritance,  the  husband  when  tenant  by  curtesy 
may  also  distrain  for  it  (r). 

An  entry  under  an  execution  either  by  elegit,  statute  merchant  or  Tenants  under 
statute  staple,  gives  so  far  an  estate  in  the  rent  of  land  as  to  confer  ^«««»**^'^ 
the  power  of  distress,  although  there  is  but  an  uncertain  interest  in 
the  reversion  (5) ;  and  a  tenant  by  elegit  may  distrain  without  attom- 
n»ent(0. 

A  lord  of  a  manor  may  of  common  right  distrain  for  bis  copyhold  Lords  of  Ma- 
^t8(a).    Where  two  commoners  agreed,  to  their  mutual  advantage,  "<>"«"^^®™" 

JD  Co.  Litt   164  b ;    see  also  Rivu  v.  (o)  Wallace  v.  McLaren,  1  Man.  &  RyL 

'woii,  5  Mees.  &  Wels.  265.  616. 

(k)  PuiUnv.  Palmer,  SSaM/L  207;  6  Mod.  (p)  RMt  t.  Waisom,  6  Mees.  &  Wels. 
7»,  160. 


moners. 


266. 


107 


(0  Bradby  on  Distresses,  41.  {q)  See  the  cases  collected  in  a  note  on 

(«)  WMtley  Y.  Roberts,  M'Clel.  &  You.       Ex  parte  Smyth,  1  Swanst  846. 


(r)  Bradby  on  Distresses,  46. 


(«)  Bmritem  Y.  Bamby,  5  Term  Rc^.24S  I  (j)  Bro.  Abr.  Duireuet,  pi.  72;  CubWt 

"id  see  Pwnt  y.  Sftuth,  5  Barn.  &  Aid.  860;  case,  4  Co.  Rep.  7. 

1  DowL  &  Ryl.  490 ;    Doe  d.  Pritchitt  or  (/)  Lloyd  v.  DavUs,  2  Exch.  Rep.  108. 

(it^er  ▼.  MUckeU,  1  Brod.  &  Bing.  11 ;  8  («)  Laugher  t.  Humphrey,  Cro.  Eliz.  624. 
Moore,  229. 
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not  to  exercise  their  reepective  rights  for  a  certain  term ;  it  was  heU, 
that  one  might  distrain  the  other's  cattle  damage  feasant  daring  that 
time  (r).  In  case  of  an  absolutely  stinted  common  in  point  of  number, 
one  commoner  may  distrain  the  supernumerary  cattle  of  another:  but 
not  if  an  admeasurement  be  necessary ;  or  where  the  stint  has  rektkn 
to  the  quantity  of  common  land :  and  a  commoner  cannot  distrain, 
where  the  owner  of  cattle  has  any  colour  of  right  to  put  them  on  the 
land,  as  that  would  be  taking  to  himself  jurisdiction  as  to  the  compe- 
tency of  such  right ;  but  if  there  be  no  pretence  or  shadow  of  right, 
as  in  the  cattle  of  a  stranger^  the  commoner  may  always  resort  io 
distress  (or). 

A  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant  m 
possession  under  a  lease  prior  to  the  mortgage,  may  distrain  for  the 
rent  in  arrear  at  the  time  of  the  notice,  as  well  as  for  rent  which  may 
accrue  after  such  notice,  although  he  was  not  in  the  actual  seisin  of 
the  premises,  nor  in  the  receipt  of  the  rents  and  profits  at  the  time  it 
became  due(jr);  but  he  may  not  distrain  for  rent  due  upon  a  lease 
made  after  the  mortgage,  unless*he  has  accepted  rent  from  the  tenant, 
or  has 'given  him  notice  to  pay  rent,  and  the  tenant  has  acquiesced  (z). 
Payment  of  rent  by  the  tenant  under  a  distress  does  not  constitute  aa 
acquiescence  by  relation  back  to  the  period  when  notice  was  given  (4 
And  a  mortgagor  may  distrain  under  a  lease  by  deed  granted  by  him- 
self after  the  mortgage  by  virtue  of  the  estoppd  {b) :   but  he  cannot 
distrain  for  arrears  of  rent  due  on  a  lease  made  before  the  mortage; 
for  by  the  act  of  mortgaging  the  privity  of  estate  is  destroyed  (e).   Bat 
if  a  lessor,  having  mortgaged  his  reversion,  is  permitted  by  the  mort- 
gagee to  continue  in  the  receipt  of  the  rents  incident  to  that  reversioD, 
he,  during  such  permission,  is  presumptione  juris  authorized,  if  it 
should  become  necessary,  to  realize  the  rent  by  distress,  and  to  dis- 
train for  it  in  the  mortgagee's  name,  as  his  bailiff  (of). 

If  an  annuity  be  granted  out  of  an  estate,  and  the  grantor,  to  secure 
the  payment,  vests  the  estate  in  trustees  for  a  term,  to  the  use  of  the 
annuitant,  and  subject  thereto  continues  in  possession,  the  annuituit 
may  distrain  for  the  arrears ;  for  supposing  the  term  to  have  givca 
him  the  reversion,  the  grantor  is  to  be  considered  as  his  under-tenant, 
upon  whom  he  might  as  reversioner  distrain  at  common  law  (e). 

As  guardians  may  make  leases  of  the  infant's  lands  in  thw  own 
names,  which  will  be  good  during  the  minority  of  the  ward,  they  msyt 


(v)  Whiteman  v.  King,  2  H.  Black.  4;  see 
also  post,  Sect  7. 

(»)  Hall  V.  Haa-ding,  4  Burr.  2432;  1  W. 
Black.  673. 

{y\  Moss  V.  Gallimort,  1  Dougl  279. 

{z)  Rogers  v.  Humphrey 8^  4  Ad.  &  El. 
299 ;  6  Nev.  &  Man.  511 ;  1  Har.  &  Wol. 
625  ;  see  also  Wheeler  v.  Branseombe,  6 
Queen's  B.  Rep.  873 ;  1  Gale  &  Mer.  406. 


(a)  Evans  v.  Elliott,  9  Ad.  &  EL  342;  I 
Per.  &  Dav.  256;  1  WUl.  Wol.  &  Hod.744t 
see  also  Broum  v.  Storey ,  1  Scott,  N.  R-9; 
1  Man.  &  Gr.  117:  and  ante,  195,  311. 

(6)  Bradby  on  Distresses,  99. 

(c)  Bullen  on  Distresses,  74. 

(/)  Trent  v.  Hunt,  9  Excb.  Rap.  14. 

(e)  Fairfax  y.  Gruy,  2  W.  Blad^  132(. 
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tiientmt  like  other  persons  granting  leases,  distrain  in  their  own     Book  II. 
ntmM(/).     By  the  statutes  11  Greo..IV.  &  1  Will.  IV.  c.  65,  powers       sb^?2. 


are  given  to  the  guardians  of  infants,  and  Uy  the  committees  of  luna- 
tics,  to  grant  leases  under  the  direction  of  the  Court  of  Chancery,  and 
coaseqaendy  they  would  be  entitled  to  distrain  for  rent 

(c)  Persons  not  having  the  Reversion, 
Although  generally  a  man  who  never  had,  or  who  has  parted  with  In  what  Cases 
tke  rerersion,  cannot  distrain {g) ;  yet,  in  some  particular  cases,  the  haliDgany Re- 
power  of  distress  is  held  of  common  right,  even  without  the  reversion ;  Tenion  may 
—as  for  a  rent  granted  for  equality  of  partition  by  one  coparcener  to 
another,  or  for  a  rent  granted  in  lieu  of  lands  upon  an  exchange ; — in 
these  cases,  the  grantee  may  distrain  without  any  provision  of  the 
psrtiesy  though  he  has  no  reversion ;  iJie  law  giving  him  such  a  power 
of  distress,  lest  he  should  be  without  remedy :  but  if  a  man  grant  such 
a  rent  over  to  another,  after  arrears  incurred,  he  cannot  distrain  for 
SDch  arrears,  because  they  are  by  the  grant  divided  from  the  freehold 
of  the  rent.    A  woman  endowed  of  a  fent  as  well  as  of  land, — whether 
it  be  rent-service,  rent-charge  or  rent-seek,  with  or  without  deed  (A), 
although  she  have  not  the  reversion,  may  also  distrain  of  common 
right  (i);  and  this  extension  was  made  in  favorem  dotis  (A).    The  rents 
also  paid  by  copyholders,  as  tenants  of  the  manor,  to  the  lord,  have 
always  been  considered  as  rent-service,  fealty  being  necessarily  incident 
to  this  species  of  tenure,  and  therefore  are  distrainable  of  common 
right (0. 

(d)  Executors  and  Administrators. 
By  the  common  law,  executors  or  administrators  could  not  distrain  When  Execu- 
for  arrears  incurred  in  the  lifetime  of  the  owner  of  a  rent  (m) :  it  was  nistrators  may' 
therefore  enacted  by  statute  32  Hen.  VIII.  c.  37,  s.  1,  that  the  exe-  distrain, 
cutors  and  administrators  of  tenants  in  fee,  fee-tail,  or  for  term  of  life, 
of  rent-services,  rent-charges,  rent-seek  and  fee-furm  rents,  may  dis- 
tniio  upon  the  lands  chargeable  with  the  payment  thereof,  so  long  as 
such  lands  remain  in  the  possession  of  the  tenant  who  ought  to  have 
paid  them,  or  of  any  other  person  claiming  under  him  by  purchase, 
gift  or  descent.      This  statute  has  been  considered  a  remedial  law, 
extending  to  all  executors  of  tenants  for  life,  as  well  those  who  before 
the  statute  were  entitled  to  an  action  of  debt,  as  those  who  had  no 
remedy  whatever  (n)«    In  one  case  the  Court  seemed  to  be  of  opinion 
that  the  statute  gave  a  remedy  by  way  of  distress  for  rents  of  freehold 

(/)  Shepiand  ▼.  Rydler,  Cro.  Jac.  55,  98 ;  (i)  Co.  Litt  169. 

^Ml  V.  Qmstabk,  Vaugh.  179.  (k)  Anon,,  Keilw.  101. 

(f )  Parmenter  v.  Webber,  8  Taunt  593 ;  (/)  Laugher  t.  Htunpkrty,  Cra  Eiiz.  524. 

3  Moere,  656;  Smith  v.  Mapleback,  1  Term  (m)  Co.  Litt  162  a. 

Iten.  441 :  see  also  ante,  p.  356.  (n)  Hool  v.  Bell,  1  Lord  Raym.  172;  8 

(A)  CoU  r,  Coventry  {Bislup),  Hob.  140,  Salk.  136. 
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Book  II.     only  (o).     It  has  been  contended  that  the  statute  does  not  apply  to 
"se".  2.      rents  reserved  on  an  estate  for  years  (p);  and  it  was  decided  that  it 
did  not  extend  to  the  executor  of  a  person  who  was  seised  in  fee  of 
land  and  demised  it  for  years^  reserving  a  rent ;   for  be  coold  not 
distrain  for  arrears  of  rent  accrued  due  in  the  testator  s  lifetime  (;)* 
The  question  is  now,  however,  set  at  rest  by  statute  3  i  4  Will  IV. 
c.  42,  ss.  37  and  38 ;  by  which  it  is  enacted,  "  that  the  executon  or 
administrators  of  any  lessor  or  landlord  may  distrain  upon  the  lands 
demised  for  any  term,  or  at  will,  for  the  arrears  of  rent  due  to  such 
lessor  or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or  land- 
lord might  have  done  in  his  lifetime ;"  and  "  that  such  arrears  may 
be  distrained  for  after  the  end  or  determination  of  such  term  or  lease 
at  will,  in  the  same  manner  as  if  such  term  or  lease  had  not  been 
ended  or  determined ;  provided  that  such  distress  be  made  within  the 
space  of  six  calendar  months  after  the  determination  of  such  term  or 
lease,  and  during  the  continuance  of  the  possession  of  the  tenant 
from  whom  such  arrears  became  due;  provided  also,  that  all  and 
every  the  powers  and  provisions*  in  the  several  statutes  made  relabng 
to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made. 
Where  the  lessee  of  lands  dies  before  the  expiration  of  the  term,  and 
his  administrator  continues  in  possession  during  the  remainder,  and 
after  the  expiration  of  it,  a  distress  may  be  taken  for  rent  during  the 
whole  term  (r).     An  executor  may  distrain  before  probate,  and  may 
ratify  a  distress  made  by  a  bailiff  in  the  name  of  the  testator  imme- 
diately after  his  death  {s). 

(e)  Husbands  seised  Jure  Uxoris. 
When  Hu»-  Arrears  of  rent,  arising  out  of  land  in  which  the  wife  has  only  a 

Right  of'thcir"  chattel  interest,  whether  accruing  during  or  before  the  marriage,  might 
XMT  always  by  the  common  law  be  distrained  for  by  the  husband ;  he  had 

no  such  power,  however,  over  the  arrears  accruing  on  a  freehold  in- 
terest in  land,  which,  if  they  were  due  before  the  marriage,  belonged 
not  to  the  husband,  but  to  the  personal  representatives  of  the  wife; 
and  even  if  they  accrued  during  the  marriage,  and  the  wife  survired, 
such  arrears  belonged  to  her,  and  did  not  go  to  her  husband's  repre- 
sentatives (t).  These  rights  were,  however,  given  to  the  husband  by 
the  statute  32  Hen.  VIII.  c.  37,  s.  3;  and  the  husband  may  now  dis- 
train for  arrears  accrued  before  or  during  the  marriage.  After  the 
death  of  the  wife,  the  husband  may  distrain  alone  for  all  rent  due  in 
right  of  the  wife,  even  if  it  accrue  to  her  in  autre  droit,  as  execatrix 


Wives  may 
distrain. 


(o)  Rtfmn  T.  WcUhim,  1  Selw.  N.  P.  8th 
ed.  678. 

(p)  Meriton  v.  GUbee,  8  Taunt.  159. 

'      (q)  Prescoti  t.  Boucher,  3  Barn.  &  Adol. 

849;  S.  P.  Janet  v.  Jones,  ibid.  967;  Martin 

T.  Burton,  1  Brod.  &  Bing.  279;  8  Moore, 

608;  and  see  Stan{fordy.  Sinclair,  2  Bing. 


193. 

(r)  Braithwate  ▼.  Cooksey,  1  H.  Blade 
465. 

(j)  Whitehead  ▼.  TayUft,  10  Ad.  ft  & 
210;  2  Per.  &  Dav.  367. 

(0  Ognert  case,  4  Co.  Rep.  51  a. 
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or  administratrix  (u) :  and,  though  the  wife  may  generally  join  with     Book  II. 
her  husband,  in  no  case  whatever  can  she  distrain  alone  (x).  ^e^t!\   ' 

(f )  Tenants  piar  autre  Vie. 
By  32  Hen.  VIII.  c.  37,  s.  4  (y),  tenants  pur  autre  vie  may  distrain 
for  arrears  due  during  the  life,  and  unpaid  after  the  death  of  the  cestui 
que  rie,  in  like  manner  as  at  common  law  they  might  have  done 
during  his  life. 

(g)  Corporations. 
There  was  formerly  considerable  doubt  as  to  the  power  of  corpora-  Wben  Corpo- 
tions  in  making  distresses,  and  appointing  agents  or  bailiffs  to  enter  SJ^^nJ"^ 
into  land  on  their  behalf  for  a  condition  broken  (z) ;  various  conditions 
being  requisite — such  as,  that  the  demise  should  be  by  deed,  though 
this  does  not  seem  to  have  been  always  free  from  doubt  (a) ;  but  the 
question  has  been  put  to  rest  by  the  statute  4  Geo.  II.  c.  28,  s.  6, 
which  has  placed  bodies  politic  and  corporate  on  the  same  footing  as 
other  persons  with  respect  to  the  recovery  of  rents-seek,  chief-rents 
and  rents  of  assize.  If  a  lease  be  made  by  the  agent  of  a  corporation 
not  under  their  common  seal,  although  it  be  invalid  as  a  lease  for  want 
of  due  execution,  yet  if  the  tenant  hold  under  it  and  pay  rent  to  the 
bailiffs  of  the  corporation,  it  is  sufficient  to  constitute  a  tenancy  at 
least  from  year  to  year,  and  to  entitle  the  corporation  to  distrain  for 
the  rent  (6).  Any  one  churchwarden  or  overseer  holding  property 
under  the  statute  59  Geo.  III.  c.  12,  s.  12,  may  distrain  for  rent  due 
in  respect  of  the  property  (c). 

(h)  Persons  having  special  Powers. 
It  is  not  unfrequently  the  case,  that  where  the  grantor  of  property  vHien  Penoof 
parts  with  his  reversion,  but  reserves  a  rent  to  himself— which  would  p*^J^^ay*^ 
deprive  him  of  his  right  to  distrain — he  reserves  to  himself  in  the  grant  distrain, 
a  special  power  to  distrain  for  the  rent  so  reserved :  under  this  power 
he  may  of  course  avail  himself  of  the  remedy  by  distress.     A  person 
who  has  possession  of  land,  though  he  has  not  the  legal  estate,  may 
by  agreement  grant  another  a  power  of  distress  (d).     The  grantee  of  a 
rent-charge  may  always  distrain,  as  it  is  the  very  essence  of  a  rent- 
charge,  that  a  power  of  distress  should  be  given  to  the  grantee  by  the 
deed  creating  it :  and  an  assignee  of  a  rent-charge  also  may  distrain 
for  rent  becoming  due  after  the  assignment  (e) :  so  a  devisee  may  dis- 

(«)  Othorne  ▼.  JVickenden,  2  Saund.  195 ;  (6)   Wood  ▼.  Tate,  2  New  Rep.  247;  Vin. 

^"Aewfew  V.  Clarkf  4  Term  Rep.  617 ;  Parry  Abr.  CorporaHom,  (K),  pi.  11,  41 ;  and  see 

T.  ETmdle,  2  Tannt.  181.  ante,  Book  L,  Chap.  I.,  Sect  8. 

(«)  See  also  ante.  Book  I.,  Chap.  I.,  Sect  (c)  Gouldsworth  v.  Kmghtt,  11  Meea.  & 

H,  p.  27,  and  Chap.  V 1.,  Sect.  9,  p.  230.  Wels.  337. 

(9}  See  ante,  359,  860,  as  to  the  extent  {d)  Chapman  t.  Beecham,  3  Queen's  B. 

of  this  statute.  Rep.  723;   3  Gale  &  Dav.  71 ;    PolliU  v. 

(«)  1  Kyd  on  Corporations,  262.  Forrest,  11  Queen's  B.  Rep.  961. 

(a)  1  RoU.  614;    Bac.  Abr.  tit  Corpora-  (e)  MaumFs  eaae,  7  Co.  Rep.  28. 
«««,  (E  8). 
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train  for  rent  devised  to  him  out  of  lands^  if  the  land  be  charged  with 
a  distress,  but  not  otherwise  (/).     It  has,  however,  been  more  than 
once  determined,  that  if  a  lessee  for  years  assign  his  term,  reserving  a 
rent  with  no  clause  of  distress,  he  cannot  distrain  for  the  rent,  either 
by  the  common  law  or  by  the  statute  (^).     It  should  be  remained, 
liiat  the  clause  which  reserves  a  power  of  distress  cannot,  for  iiirther 
securing  the  payment  of  rent,  contain  any  thing  but  the  usual  pro- 
vision ;  and  a  covenant  that  the  grantor  of  a  rent  should  not  replery 
the  goods  distrained  until  the  rent  be  paid,  is  void  (A).     Where  by  an 
inclosure  act  a  yearly  corn-rent  was  substituted  in  lieu  of  tithes,  and  a 
power  of  distress  was  given  for  the  recovery  thereof;  it  was  held,  that 
the  goods  of  a  tenant,  coming  in  under  the  owner  of  land  which  had 
remained  for  several  years  untenanted,  and  wholly  unprofitable,  were 
liable  to  be  distrained  for  such  corn-rent  in  arrear  (i). 


TheD  the 
andlord  may 
r  distrain. 


(i)  In  Case  of  Bankruptcy. 
The  landlord  may  distrain  before  an  act  of  bankruptcy  for  the  whole 
amount  of  rent  due  by  a  person  who  afterwards  becomes  banknipt 
He  may  also  distrain  after  the  bankruptcy,  where  the  tenant's  goods 
remain  on  the  premises,  even  although  the  messenger  be  in  actual 
possession  of  the  goods  (A).  Formerly  there  was  no  statute  law  on 
this  point,  and  the  landlord  might  distrain  the  goods  for  his  entire 
debt,  even  after  assignment  or  sale  by  the  assignees,  if  the  goods  were 
not  removed  (l).  But  now  by  statute  12  &  13  Vict,  c,  106,  repealing 
6  Geo.  IV.  c.  16,  it  is  enacted,  sect.  129,  "that  no  distress  for  rent 
made  and  levied  after  an  act  of  bankruptcy  upon  the  goods  or  effects 
of  any  bankrupt,  whether  before  or  after  the  issuing  of  the  fiat  or  the 
filing  of  the  petition  for  the  adjudication  of  bankruptcy,  shall  be 
available  for  more  than  one  year's  rent,  accrued  due  prior  to  the  date 
of  the  fiat  or  the  day  of  the  filing  of  such  petition ;  but  the  landlord 
or  person  to  whom  the  rent  shall  be  due  shall  be  allowed  to  come  in 
as  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the  dis^ 
tress  shall  not  be  available  (tn)'*  This  enactment  applies  only  to  rent 
accruing  due  before  the  fiat  or  filing  of  the  petition,  and  does  not, 
therefore,  render  a  distress  for  rent,  accruing  due  after  the  fiat  or  filing 
of  the  petition,  invalid :  and  where  the  assignees  have  declined  a  lease, 


(/)  Shep.  Touch.  429;  Buttery  v.  Robin- 
son,  3  Bing.  392;  11  Moore,  262. 

(g)  ▼•  Cooper,  2  Wils.  375  ;    Par- 

menter  v.  Webber,  8  Taunt  59Zi  2  Moore, 
656 1  Smith  y.  Mapleback,  1  Term  Rep.  441 ; 
Preece  v.  Corrict  6  Bing.  24 ;  2  Moore  & 
Pay.  57 ;  Pascoe  v.  Pascoe,  3  Bing.  N.  C.  898 ; 
5  Scott,  117 ;  3  Hodges,  188;  ante,  p.  359. 

(h)  1  Inst.  145  b. 

(s)  N0wling  V.  Pearcey  1  Barn.  &  Cres. 
437 ;  2  Dowl.  &  Ryl.  607 ;  and  see  Ben^ 
dyshe  V.  Pearee,  4  Moore,  99. 

(k)  Ex  parte  Plummer,  1  Atk.  103;  Ex 
parte  Jaques  and  Ex  parte  Dillon,  ibid.  104; 


Buckley  v.  Taylor,  2  Term  Rep.  600;  Brigp 
V.  Soufry,  8  Mees.  &  Wels.  72a 

(0  Ex  parte  Plununer,  1  Atk.  103;  but 
see  Lee  v.  Lopes,  15  East,  230. 

{m)  It  is  questionable  whether  a  distnK 
IS  a  "  transaction"  witbin  the  statatc  2  ft  3 
Viet  c.  29,  repealed  by  12  &  13  Vkt  c.  106, 
but  re-enacted  with  additions  by  sect  IIS 
(ante,  p.  196) ;  and  therefore  whether  a  £s- 
tress,  made  after  a  secret  act  of  builcnipccyi 
but  before  issuing  a  fiat,  is  Tmlid  for  any  ex- 
cess beyond  a  year's  rent ;  Laekk^im  v. 
ElUott,  7  Man.  &  Gran.  538 ;  8  Soott,  N.  B. 
275. 
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hut  the  bankrupt  has  Dot  deliyered  it  up  to  the  lessor,  the  latter  has     Book  II. 

still  his  right  of  distress  notwithstanding  the  129th  section  («),  which  it    ^VecW"* 

should  seem  does  not  affect  the  lessor's  right  of  distress  (o).     The  cer- 

tificate  of  a  bankrupt  does  not  operate  as  a  release  of  rent  due  by  him, 

and  therefore  his  landlord  may  avow  for  a  return  of  goods  of  a  third 

person  seized  as  a  distress  made  before  the  certificate  for  rent  due  before 

the  bankruptcy  (p).    Before  the  statute  6  Geo.  IV.  c.  16,  it  was  held, 

that  where  a  trader,  after  committing  an  act  of  bankruptcy,  took  a  shop, 

and  agreed  to  pay  a  half-years  rent  in  advsmce,  where  by  the  custom 

of  the  country  half  a  year's  rent  becomes  due  on  the  day  on  which  the 

taiant  entered,  that  the  landlord,  after  an  assignment  under  the  com* 

mission,  and  before  half  a  year  expired,  might  distrain  the  goods  on 

the  premises  for  half  a  year's  rent;  or  if  he  bought  the  tenant's  goods 

at  a  sale  under  the  commission,  he  might  retain  the  amount  of  the 

half-year's  rent  (9).    Where  the  landlord  distrained  for  rent  before  the 

bankruptcy  of  his  tenant,  and  when  the  goods  were  appraised  left 

them  on  the  premises  for  the  use  of  the  bankrupt's  wife,  the  bankrupt 

himself  being  in  prison,  and  after  die  bankruptcy  distrained  again  for 

the  same  amount  of  rent,  it  was  held  that  the  second  distress  was 

roid(r). 

It  is  a  settled  principle,  that  a  landlord  has  no  lien  in  the  case  of  Effect  of  the 
bankruptcy,  after  the  goods  are  removed  from  the  premises ;  there-  Nqjlect  to  dU- 
fore,  if  he  neglect  to  distrain,  and  suffer  the  goods  to  be  sold  by  the  ^^^'^ 
sasiguees,  and  remoTcd  from  off  the  premises,  he  can  only  come  in  on 
an  average  with  the  rest  of  the  creditors  («)  ;  and  if  he  prove  his  debt 
for  rent  under  the  commission,  and  swear  that  he  has  no  security,  he 
thereby  waives,  it  should  seem,  his  right  to  distrain.  If  he  neglects 
to  distrain,  he  will  oflen  be  unable  to  obtain  the  benefit  of  the  statute 
of  8  Anne,  c.  14  (^).  A  landlord  who  petitioned  to  be  paid  the  rent 
in  arrear  at  the  time  of  the  commission  being  taken  out,  seven  years 
after  the  effects  had  been  sold  by  the  assignees,  was  considered  only 
as  a  common  creditor,  and  compelled  to  come  in  pro  rat^  his  demand 
being  a  stale  one.  A  mortgagee  who  has  paid  the  arrears  of  rent  on 
a  bankrupt's  estate,  unless  he  has  an  order  of  the  Court  of  Chancery 
to  stand  in  the  landlord's  place,  shall  not  be  preferred  to  the  creditors 
imder  the  commission  («). 

A  landlord  distrained  for  more  than  two  years'  rent,  the  goods  Poinuinci- 
being  in  the  bands  of  a  trustee  for  the  tenant's  creditors ;  the  trustee  subject. 

(s)  See  ante,  p.  203.  lips  v.  Sherviil,  6  Queen's  B.  Rep.  944. 

(•)  Briggs  V.  Sowry,  8  Mees.  &  Welg.  (q)  Buckley  v.  Tayl&r,  2  Term  Rep.  600. 

729.    This  caae  was  dedded  on  the  74th  (r)  Ex  parte  Bradley,  I  Dea.  &  Cbit.  223. 

•ccdoD  of  the  6  Geo.  IV.  c.  16,  which  act  (s)  Ex  parte  Plutnmery  1  Atk.  102 ;  8,  P. 

1m8  been  repealed  by  the  12  &  13  Vict.  e.  Bradyl  v.  Bali,  1  Bra  Ch.  Caa.  427. 

106;  but  the  two  sections  being  subsUn-  (t)  See  post,  Sect  9,  (a). 

tia)ly  the  same,  the  conclusion  in  the  text  (u)  Jnon.,  I  Atk.   102 ;   Ex  parte  Dee- 


to  be  warranted.  eharmes,  1  Atk.  108;  Bradyl  t.  Btdlt  1  Bro. 

p)  Kewtom  ▼.  Snott,  9  Mees.  &  WeU.       Cb.  Cas.  427. 


■Pfears 


4M;  10  Mees.  &  Wels.  471 ;  see  also  Phil- 
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Book  IL 

Chapter  II. 

Sect.  2. 


Mode  of  Pro- 
ceeding in 
case  of  Insol- 
vency. 


then  agreed  to  pay  the  rent  and  expenses,  the  landlord  giving  up  one 
quarter's  rent ;  the  goods  were  then  appraised  and  condemned  at  the 
sum  agreed  on,  and  the  amount  was  paid  over  to  the  landlord;  it  was 
held,  that  the  excess  of  that  amount  above  one  yearns  rent  was  not 
money  received  to  the  use  of  the  assignees  of  the  tenant,  who  bad 
committed  a  prior  act  of  bankruptcy  {x).     Payment  of  rent,  after  an 
act  of  bankruptcy,  to  the  landlord  who  threatens  a  distress,  is  valid, 
and  cannot  be  impeached  by  the  assignees :  and  where  an  execution 
levied  was  overreached  by  an  act  of  bankruptcy,  the  creditor  was 
allowed  to  set-off  a  payment  he  had  made  to  the  landlord  under  a 
distress  for  rent(y).     An  undertaking  given  by  the  solicitor  of  the 
assignees  of  a  bankrupt  tenant,  will  frequently  make  him  personaDy 
liable ;  thus  where  a  distress  had  been  put  in  upon  the  lands  of  a 
bankrupt  tenant  by  the  landlord,  and  the  solicitor  to  the  assignees 
undertook  to  pay  the  landlord  his  rent,  provided  it  did  not  exceed  the 
value  of  the  effects  distmined,  he  was  held  liable  (z).     If  a  constaUe 
become  a  bankrupt  when  possessed  of  goods  which  he  has  levied 
under  a  distress  for  rent  due  to  the  landlord,  it  seems  that  the  land- 
lord has  a  lien  upon  such  goods ;  but  if  they  are  sold  and  converted 
into  money,  it  seems  that  he  has  no  lien  upon  them,  but  must  come  in 
as  a  creditor  pro  rat&  (a). 

(j)  In  CcLse  of  Insolvency. 
By  statute  1  &  2  Vict  c.  110,  s.  68,  it  is  enacted,  « that  no  distress 
or  distresses  for  rent,  made  and  levied  after  the  arrest  or  other  com- 
mencement of  the  imprisonment  of  any  person  whose  estate  shall,  by 
any  such  order  as  aforesaid,  have  been  vested  in  tlie  provisional  assig- 
nee, upon  the  goods  or  effects  of  any  such  person,  shall  be  available 
for  more  than  one  year's  rent,  accrued  prior  to  the  making  of  such 
order ;  but  that  the  landlord  or  party  to  whom  the  rent  shall  be  due, 
shall  and  may  be  a  creditor  for  the  overplus  of  the  rent  due,  and  for 
which  the  distress  shall  not  be  available,  and  entitled  to  all  the  provi- 
sions made  for  creditors  by  this  act."  A  landlord  may  distrain  after 
the  tenant's  discharge  under  this  act  for  rent  due  before  the  arrest,  the 
amount  of  which  was  inserted  in  the  schedule,  the  landlord  having 
also  opposed  the  discharge  (&).  If  a  distress  is  made  before  the  tenant 
is  arrested,  but  the  goods  are  not  sold  until  after,  the  landlord  is  not 
restricted  to  one  year's  rent  by  the  Insolvent  Act,  7  Geo.  IV.  c.  67(c). 
By  the  statute  7  &  8  Vict.  c.  96(d),  amending  6  &  6  Vict  c  116, 


(«)  LockifkgtOH  ▼.  Ellioti,  7  Man.  &  Gran. 
588;  8  Scott,  N.  R.  275. 

(y)  Ex  parte  ElUott,  S  Deac.  848;  8  Mon. 
&  Ay.  664 ;  Stevenson  v.  Wood,  5  Esp.  200 ; 
and  see  Maoor  t.  Croome,  1  Bing.  261 ;  8 
Moore,  171 ;  and  Damton  t.  Pigman,  Peake, 
Ad.  Ca.  111. 

(z)  Burrell  t.  Jones,  8  Bam.  &  Aid.  47. 


(a)  Ex  parte  Dobson,  7  Vin.  Abr.  74. 
(b)-  


944. 


PhOUpt  V.  SherviU,  6  Queen's  B.  Rep- 


(c)  Repealed  in  part  by  12  &  18  Tict 
c  106,  but  not  ai  to  this  point 

(d)  Wray  v.  EgremmU  {Eari),  4  Ban.  & 
Adol.  122;  1  Nev.  &  Man.  188. 
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whereby  relief  is  given  to  insolvent  debtors^  though  not  in  custodyy  it     Book  II. 
is  enacted  (sect.  IS),  '^  that  no  distress  for  rent,  made  and  levied  after     ''sbct.^.  * 
the  filing  of  any  petition  for  protection  from  process,  upon  the  goods  ' 

or  effects  of  the  petitioner,  shall  be  available  for  more  than  one  year's 
rent  accrued  prior  to  the  filing  of  such  petition,  but  that  the  landlord 
or  party  to  whom  the  rent  shall  be  due,  shall  and  may  be  a  creditor 
for  the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not 
be  available,  and  entitled  to  all  the  provisions  made  for  creditors  by 
the  said  recited  act  or  by  this  act" 

(k)  Receivers  and  Affents. 
Receivers  appointed  by  the  Court  of  Chancery  have  a  power,  where  Distreoes  by 
they  consider  it  necessary,  to  distrain,  and  need  not  apply  first  to  the  ^f^^^ 
Court  for  a  particular  order  for  that  purpose  (/) ;  because,  as  that 
Court  never  makes  an  immediate  order,  but  appoints  a  future  day  for 
a  tenant  to  pay,  it  might  be  an  injury  to  the  estate  to  wait  till  that 
time,  as  it  would  give  the  tenant  an  opportunity  to  convey  his  goods 
off  the  premises  in  the  meantime.  If,  however,  there  is  any  doubt 
who  has  the  legal  right  to  the  rent,  then  the  receiver  should  make  an 
application  to  liiat  Court  for  an  order,  as  he  must  distrain  in  the  name 
of  the  person  who  has  that  right  (^).  An  authority  to  tenants  to  pay 
i^nt  to  a  third  person,  whose  receipt  was  to  be  a  discharge,  does  not 
entitle  that  person  to  distrain,  although  he  receives  the  rents  for  his 
own  benefit  (A).  If  a  person  having  authority  to  distrain  for  rent  due 
to  another,  says  at  the  time  that  he  distrains  for  rent  due  to  himself, 
he  may  neverUieless  justify  as  bailiff  of  the  other  (t)* 

(1)  Sequestrators. 
By  the  12  &  13  Vict.  c.  67,  a  sequestrator  is  empowered  to  levy  any 
distress  in  his  own  name  for  the  recovery  of  tithes,  tithe  rent-charge 
or  rent,  &c.,  payable  to  the  incumbent  of  the  sequestrated  benefice. 

Sect.  3. — What  may  be  Distrained. 
(a)   General  Mule. 
A  distress  being  anciently  considered  merely  as  a  pledge  in  the  General  Rule 
hands  of  the  lord,  to  compel  the  tenant  to  perform  the  service  or  duty  ^^jJ^^L^ 
required^  could  not  at  common  law  be  sold ;  but  was  to  be  restored  in 
the  same  plight  to  the  owner,  when  such  service  or  duty  was  per- 
formed; and  therefore  nothing  could  be  distrained  unless  it  could  be 
i^med  in  specie  and  undamaged  (J),  and  in  the  same  state  as  when 

(/)  Put  Y.  Suowdon,  8  Atk.  750 ;  S.  P.  (h)  Ward  v.  Shew,  9  Bing.  608 ;  2  Moore 

^>occr  y.  HatHngs,  4  Bing.  2 ;  12  Moore,  &  Scott,  766. 

34;  Bemutt  y.  Robim,  b  Car.  &  Pay.  879 ;  (i)  TreiU  v.  Hunt,  9  Exch.  Rep.  14. 

^nmdm  t.  Brandon^  6  Mad.  478.     '  ( f)  Gilb.  Dist.  84;  3  Black.  Com.  7.    It 

{g)  Hagkes  ▼.  HtigMes,  3  Bro.  Ch.  Caa.  87.  will  be  proper  to  mention,  that  in  thia  aec- 


or  II. 

AFTER  II. 

Sect.  3. 
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and  Growing 
Crops. 
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taken  (*).    Therefore  before  the  statute  2  Will.  &  Mary,  c.  6,  sheaTes  or 
cocks  of  corn  were  not  distrainable,  because  they  could  not  be  restored 
"  upon  a  replevin  in  the  same  condition  as  they  were  in 'before:  so  the 
flesh  of  animals  lately  slaughtered  cannot  be  distrained  (/).    Bearing 
this  in  mind,  it  may,  howerer,  be  laid  down  as  a  general  rule,  that  all 
chattels  and  personal  effects — with  the  exceptions  hereafler  mentioned 
— ^which  are  found  upon  the  premises,  may  be  distrained  for  rent, 
whether  they  be  the  effects  of  the  tenant  or  of  a  stranger  (m) ;  and  the 
reason  is,  that  the  landlord  has  a  lien  on  them  in  respect  of  the  place  in 
which  they  are  found,  and  not  in  respect  of  the  person  to  whom  they 
belong.    The  property  must  be  upon  the  premises,  except,  as  hereafter 
mentioned,  in  the  case  of  a  fraudulent  removal («).     The  property  most 
not  be  in  such  a  situation  that  the  attempt  to  distrain  it  would  probably 
lead  to  a  breach  of  the  peace ;  thus  it  has  been  held,  that  a  horse 
cannot  be  distrained  whilst  a  person  is  actually  riding  it  (o):  but  it  has 
been  also  considered  at  Nisi  Prius,  in  a  case  which  would  appear  to 
be  much  more  likely  to  lead  to  tlie  consequences  alluded  to,  namely— 
where  a  man  was  leading  the  horse — that  that  will  not  prevent  it  from 
being  distrained  (/>).     Upon  the  same  principle,  wearing  apparel,  if  in 
actual  use,  cannot  be  distrained  :  but  if  it  be  not  in  use,  though  taken 
off  only  for  natural  repose,  it  may  be  distrained  (q).     The  same  rule 
applies  to  whatever  is  in  actual  use  in  the  hands  of  a  person  at  the 
time;  for  as  a  distress  is  a  pledge,  that  cannot  be  a  pledge  to  one 
man  of  which'  another  has  the  actual  use.     A  landlord  is  pnmk  bcie 
liable  for  the  act  of  his  bailiff  in  taking  goods  privileged  from  distress, 
though  they  never  came  to  his  hands ;  but  if,  when  he  knows  the 
circumstances,  he  disclaims  and  repudiates  the  act,  he  is  not  boond 
byit(r). 

(b)  Corn  and  Growing  Crops. 

As  by  the  principles  of  the  common  law,  corn  and  farm  produce 
generally  could  not  be  distrained,  landlords  were  in  a  great  measure 
deprived  of  the  means  of  compelling  fraudulent  agricultural  tenants  to 
pay  their  rent,  although  they  were  in  possession  of  valuable  crops :  to 


tion,  where  things  are  spoken  of  as  not 
being  distrainablei  it  must  be  understood 
with  reference  to  the  subject  of  distress,  as 
a  remedy  for  the  recovery  of  rent ;  for  aU 
chattels  whatever  are  distrainable  damage 
feasant,  it  being  bat  natural  justice  that 
whatever  does  the  injury  should  be  a  pledge 
to  make  compensation  for  it. 

{k)  Simpson  v.Harioppf  Willes,  515;  and 
see  this  rule  as  applied  to  fixtures,  post, 
p.  378. 

(0  MorUyy.Pincombe,  2  Exch.  Rep.  101. 

(m)  Aif  under-tenant  of  part  cannot  re- 
cover a  contribution  against  the  under- 
tenant of  the  other  part  of  premises,  as  for 
money  paid  <•  kit  «m,  where  he  has  been 


obliged  to  pay  the  original  lesser,  under  i 
threat  of  distress,  the  whole  rent  reserred 
on  all  the  premises ;  and  it  is  anceitun 
whether  he  can  recover  at  aU ;  Hutder  ». 
Hunty  1  Com.  B.  Rep.  800. 

(n)  See  post,  Sect.  4,  (b),  (d),  ppw  877, 
882. 

(o)  Storey  v.  Robinson,  6  Term  Rep.  188. 

(p)  Wagstqff  V.  aack,  Cambridge  Sum. 
Ass.  1826,  MS. ;  see  also  Bunch  v.  Ketudwg' 
ton,  1  Queen's  B.  Rep.  d79. 

{q)  Bissett  v.  Caldwelk  Peake,  50;  &  ?. 
Baynes  v.  Smith,  1  Esp.  206. 

(r)  Hurry  v.  Hickman^  1  Mood,  ft  Rob. 
126. 
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remedy  this,  therefore,  by  statute  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  3,  it  Book  II^>^ 
WM  enacted.  That  it  shall  be  lawful  for  any,  having  arrear  of  rent,  to  ^"se"t^V  ^^^ 
seize  and  secure  any  sheaves  or  cocks  of  corn,  or  corn  loose  or  in  the  rTJ".  ^  ^^' 
straw,  or  hay  being  in  any  barn  or  granary,  or  upon  any  hovel,  stack  sess.  i,  c.  5. 
or  ride,  or  otherwise  upon  any  part  of  the  land  or  ground  charged 
with  sttch  rent,  and  to  lock  up  or  detain  the  same  in  the  place  where 
tbe  same  shall  be  found,  until  the  same  shall  be  replevied  or  sold :  and 
by  statute  11  Geo.  11.  c.  19,  ss.  8,  9,  tbe  landlord  may  take  and  seize,  H  Oeo.  il. 
as  a  distress  for  arrears  of  rent,  all  sorts  of  corn  and  grass,  hops,  roots,  ^ 
fruits,  pulse  or  other  product  whatsoever  growing  upon  any  part  of  the 
estate  demised ;  and  the  same  may  cut,  gather,  make,  cure,  carry  and 
lay  up,  when  ripe,  in  the  barns  or  other  proper  place  on  the  premises ; 
ftod  if  there  should  be  no  barn  or  proper  place  on  the  premises,  then 
io  any  other  bam  or  proper  place  which  he  shall  procure,  as  near  as 
may  be  to  the  premises;  and  in  convenient  time  appraise,  sell  or 
otherwise  dispose  of  the  same,  towards  satisfaction  of  the  rent,  and  of 
the  charges  of  such  distress,  appraisement  and  sale ;  the  appraisement  ^ 

thereof  to  be  taken  when  cut,  gathered,  cured  and  made,  and  not 
before;  provided  that  notice  of  tbe  place  where  such  distress  shall  be 
lodged,  shall,  in  one  week  after  the  lodging  thereof,  be  given  to  the 
tenant,  or  left  at  the  last  place  of  his  abode ;  and  if  the  tenant  shall 
P^7  or  tender  the  arrears  of  rent  and  costs  of  the  distress  before  the 
<^rn,  ix.be  cut,  the  distress  shall  cease,  and  the  corn,  &c.  be  delivered 
op-  By  statute  66  Geo.  III.  c.  60,  s.  6,  landlords  are  not  to  distrain  66  Geo.  in. 
for  rent "  on  any  com,  hay,  straw  or  other  produce,"  which  have  been  ^  ^  ' 
9med  in  execution  and  sold  (according  to  the  provisions  of  that  act(«)), 
under  the  contract  of  the  tenant  not  to  take  straw,  &c.  off  the  pre- 
mises, and  which  at  the  time  of  the  sale  have  been  severed,  '^  nor  on 
auy  turnips  whether  drawn  or  growing,"  if  sold  according  to  the  pro- 
visions of  the  act 

Tbe  grantee  of  a  rent-charge,  with  power  to  distrain  in  the  same  Cases  decided 
Banner  as  the  law  directs  in  case  of  rent  in  arrear,  may,  under  this  y^"  ^^®  ^^^' 
power,  and  the  statutes  2  Will.  &  Mary,  s.  1,  c.  6,  and  4  Geo.  IL 
c«28,  8.  5(^),  distrain  oats  and  hay  in  stacks  or  trusses (te).  Trees, 
shrubs  and  plants  growing  in  lands  which  the  defendant  had  de- 
niised  to  the  plaintiffs  for  a  term,  and  which  they  had  converted  into 
noTBery  ground,  and  planted  subsequently  to  the  demise,  are  not  dis- 
trainable  by  the  landlord  under  the  statute  of  11  Geo.  II.  c.  19,  as  it 
applies  only  to  com  and  other  products  of  the  land  which  may  become 
^pe,  and  are  capable  of  being  cut  and  laid  up  (x).  Growing  crops 
inay  be  considered  as  goods  and  chattels  under  the  statute  11  Geo.  II. 

(«}  See  pcMt,  Chap.  IV.,  Sect.  4,  (b).  (x)  Clarke  v.  Qaskarth,  8  Taunt  481 ;  2 

(<)  Ante,  349.  Moore,  491 ;  recognized  in  Clarke  v.  Cahfert, 

(«)  JoMson  Y.  Faulkner,  2  Queen's  B.      8  Moore,  114. 
%  925 ;  2  Gale  &  Day.  184. 
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c.  19,  and  may  therefore  be  so  described  in  pleading  (y).    Growing 
crops  cannot  be  sold  before  they  are  ripe^z).    A  tenant's  growing 
crops,  taken  in  execution  and  sold,  and  remaining  on  the  premises  a 
reasonable  time  for  the  purpose  of  being  reaped,  are  not  distrainaUe 
by  the  landlord  for  rent  become  due  after  the  taking  in  execution. 
Such  crops  having  been  so  taken,  sold  and  left  on  the  premises,  and 
the  arrears  of  rent  paid,  pursuant  to  statute  8  Anne,  c.  14,  s.  1(a),  the 
landlord  cannot  distrain  them  for  rent  subsequently  due,  on  the  groand 
that  the  purchaser  has  not  entered  into  the  agreement  with  the  shenff 
(to  use  and  expend  the  produce  in  a  proper  manner)  directed  by  sta- 
tute 56  Geo.  III.  c.  60,  s.  3  (6);  nor  is  he  entitled  to  presume,  from 
the  absence  of  such  agreement,  that  the  straw  of  such  crops  was  sold 
for  the  purpose  of  being  carried  off  the  land,  contrary  to  s.  1  (c).   So 
where  growing  corn  sold  under  a  fi.  fa.  was  not  removed  till  a  long 
time  afterwards,  it  was  held,  that  as  at  the  time  of  the  levy  and  sale 
no  rent  was  due  to  the  landlord,  he  was  not  entitled  to  a  year's  rent 
under  the  8  Anne,  c.  14,  s.  1.     Nor  is  the  landlord  in  such  a  case 
entitled  to  distrain,  notwithstanding  the  dictum  of  Thompson,  6.,  to 
the  contrary,  in  Owilliam  v.  Barker  (d).    Goods  in  the  custody  of 
the  law  not  being  distrainable  (e),  a  distress  made  on  growing  crops 
of  com,  which  have  been  sold  by  the  sheriff  under  a  fi.  fa.  for  a  year's 
rent  accruing  due  to  the  landlord,  either  prior  or  subsequently  to  the 
entry  under  the  execution  and  sale,  cannot  be  sustained,  unless  the 
vendee  has  allowed  the  crops  to  remain  uncut  an  unreasonable  time 
after  they  have  become  ripe  (/) ;  the  statute  8  Anne,  c.  14,  s.  1,  which 
prohibits  the  removal  until  payment  of  a  year's  arrears  of  rent,  not 
having  the  effect  of  preventing  such  crops  from  being  in  the  custody 
of  the  law,  and  so  preserving  tlie  landlord's  right  of  distress  (g)>   A 
custom  that  a  tenant  may  leave  his  away-going  crop  in  the  bams,  &c 
of  the  farm,  for  a  certain  time  after  the  lease  has  expired,  and  he  has 
quitted  the  premises,  is  good  ;  and  the  landlord  may  distrain  the  corn 
so  left,  for  rent  in  arrear,  after  six  months  have  expired  from  the  de- 
termination of  the  term  (A).     Corn  sown  by  a  tenant  at  will  (who  died 
before  harvest),  and  purchased  by  another  person,  cannot  be  distrained 
by  the  landlord  for  rent  due  from  a  subsequent  tenant («)• 


(y)  Glover  t.  Cobs,  1  Bing.  6  ;  7  Moore, 
231. 

(s)  Owen  ▼.  Leigh,  S  Barn.  &  Aid.  470 ; 
Proudlove  v.  Twemlow,  I  Cromp.  &  Mees. 
826;  STyr.  260. 

(a)  See  post,  Sect  9,  (a). 

(b)  See  post,  Chap.  IV.,  Sect  4,  (b). 

(c)  Wright  V.  Dewes,  1  Ad.  &  EL  641 ;  8 
Ney.  &  Man.  790;  and  see  Partlow  t. 
Crippt,  Comyn,  204. 

(d)  1  Price,  277;  Peacock  t.  Purvis,  2 
Brod.  &  Bing.  862;  6  Moore,  79;  Wright 
V.  Dewet,  1  Ad.  &  £1.  648. 

(e)  See  post,  874. 


(/)  Peacock  y.  Purvis,  2  Brod.  &  Bing. 
862 ;  5  Moore,  79 ;  Wright  v.  Dcwfs,  \  Ad. 
&E1.641;  12Q.B.  678;  Wharteur.Ser 
lor,  6  Dow.  &  L.  136. 

(g)  Wharton  v.  Naylor,  12  Q.  B.  675, 
overruling  the  dicta  of  Tindal,  C.  J.,  vsd 
Maule,  J.,  in  Smallmam  v.  Polksrd,  6  Man. 
&  Gr.  1001. 

{h)  Beavanv.  Delahay,  1  H.  Black.  Si 
S,  P.  Lewis  Y.  Harris,  1  H.  Black.  7,  n-; 
Knight  y.  Bennett,  8  Bing.  SS4;  tee  ako 
post.  Sect  4,  (e),  p.  885. 

(0  £0^011  V.  Sontkby,  WiUes,  181. 
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•      (c)Cattle.  cSS'.il 

Besides  the  right  to  distrain  cattle,  like  any  other  chattels,  which       Sect.  3. 
a  landlord  has  when  they  are  upon  the  premises,  by  section  8  of  the  ^hen  Cattle  i 
statute  11  Geo.  II.  c.  19,  every  landlord  may  take  and  seize,  as  a  maybedU- 
distress  for  arrears  of  rent,  any  cattle  or  stock  of  his  tenant  feeding 
or  depasturing  upon  any  common  appendant  or  appurtenant,  or  any 
ways  belonging  to  any  part  of  the  premises  demised.     It  seems  to  be 
DOW  settled  that  where  beasts  escape,  and  come  upon  land  by  the 
negligence  or  default  of  their  owner,  and  are  trespassers  there,  they 
may  be  distrained  immediately  by  the  landlord  for  rent  in  arrear(Z): 
but  where  they  come  upon  land  by  the  insufficiency  of  fences,  which 
tiie  tenant,  being  a  lessee,  ought  to  repair,  the  lessor  cannot  distrain 
such  beasts  till  they  have  been  levant  and  couchant ;  that  is,  they 
must  be  lying  down  and  rising  up  on  the  premises  for  a  night  and  a 
day  without  pursuit  made  by  the  owner  of  them, — and  ailer  actual 
notice  has  been  given  to  the  owner  that  they  are  there,  and  he  has 
neglected  to  remove  them  (m).     Cattle  which  are  upon  land  by  way 
of  agisting  may  also  be  distrained  for  rent  (n) :  and  where  a  stranger 
put  in  his  beasts  to  graze  for  a  night,  by  the  consent  of  the  lessor  and 
licence  of  the  lessee,  it  was  held,  that  the  lessor  might  distrain  them 
for  rent  due  out  of  those  lands  which  he  consented  that  the  beasts 
should  graze  on  :  because  such  consent  was  no  waiver  of  his  right  to 
distmn,  unless  it  had  been  expressly  agreed  to ;  and  being  but  a  parol 
agreement,  it  could  not  alter  the  original  contract  between  the  lessor 
and  lessee,  from  which  the  power  to  distrain  arises  (o).     It  seems  to 
have  been  held  in  one  case,  that  cattle  which  are  being  driven  to  a 
market  or  fair,  and  are  put  into  pasture  on  the  way  for  one  night,  are 
privileged  from  distress  (p).     If  the  landlord  come  to  distrain,  and  the 
tenant,  seeing  him,  drive  cattle  off  the  land,  the  landlord  may  follow 
the  beasts  and  distrain  them  out  of  the  premises,  if  he  had  once  a 
^w  of  the  cattle  on  his  land ;  but  if  the  beasts  go  off  the  land  of 
themsdvea  before  he  observe  them,  he  cannot  distrain  them  after- 
wards (y):' though  if  the  distrainer  once  enter  the  premises  to  distrain 
the  cattle,  it  should  seem  that  they  cannot  afterwards  be  driven  off  to 
prevent  a  distress  (r).     By  sect  6  of  the  statute  66  Geo.  III.  c.  60, 
cattle  feeding  on  crops  sold  under  the  provisions  of  that  act  cannot  be 
distrained  («). 

(d)  Exception  in  favour  of  Trade. 
The  general  rule  of  law  with  respect  to  distresses  has  many  excep-  To  what  Cases 
tions  in  favour  of  trade,  to  protect  the  goods  of  third  persons  which  extcndrgcn^ 

(0  Gilb.  DisL  45.  (p)  TiOe  v.  Gfeerf,  2  Wma.  Saund.  290,  ^^1' 

(a)  PqoU  y.  Longveville,  1  Saund.  289.  n.  7. 

(»)  RoU.  Abr.  669.  {q)  Co.  Litt.  161  a. 

(o)  Fowk€$  Y.  Joyee^  8  LeY.  260;  2  Vent.  (r)  Clement  v.  Milnefy  8  Esp.  95. 

SO;  2  Wms.  Saund.  290,  n.  7;  2  Lutw.  («)  See  post,  Chap.  IV.,  Sect  4,  (b). 

»« ;  2  Vernu  129. 
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happen  to  be  upon  the  tenant's  premises  in  the  way  of  bis  trade.    All 
goods  sent  to  a  tradesman  for  the  purpose  of  being  wrought  upon  in 
the  way  of  his  trade^  are,  during  the  time  that  they  remain  in  his  cus- 
tody, protected  from  distress  (t)»    The  principle  of  the  cases  seems  to 
be,  that  if  articles  are  sent  to  a  place  to  remain  there,  tliey  are  dis- 
trainable ;  but  if  sent  for  a  particular  object,  and  the  remaining  at  the 
place  be  an  incident  necessary  for  the  completion  of  that  object,  they 
are  not  (u).    Therefore,  things  sent  to  places  of  trade — as  cloth  to  a 
tailor's  shop,  yarn  to  a  weaver's,  a  horse  to  a  smith's,  books  to  a  book- 
seller and  bookbinder  (x),  and  the  like—are  not  distrainable :  so  if  a 
horse  goes  with  yam  to  a  weaver,  or  fetches  yam  from  thence,  and 
carries  it  to  a  private  house  to  be  weighed,  and  it  is  hung  there  till  the 
yarn  be  weighed,  neither  the  horse  nor  the  yam  can  be  distrained;  so 
a  horse  which  brings  corn  to  market,  and  is  put  into  a  private  yard 
while  the  com  is  selling,  cannot  be  distrained ;  because  the  brining 
of  the  corn  there  is  in  the  way  of  trade,  and  consequently  of  public 
benefit :  so  goods  in  the  possession  of  a  common  carrier  are  protected 
from  distress  for  the  benefit  of  trade ; — as  if  they  be  delivered  to  him 
to  put  into  a  waggon  in  a  private  barn.     But  horses  and  carriages 
standing  at  livery  may  be  distrained  (y),    A  boat  sent  by  the  owner  to 
some  salt  works,  and  left  a  reasonable  time  in  a  canal  on  the  premises, 
for  the  purpose  of  being  loaded  with  salt,  is  not  privileged  from  dis- 
tress {z).     Brewers'  casks  sent  to  a  public  house  with  beer,  and  lefi 
there  until  the  beer  is  consumed,  are  not  privileged  (a).    Where  a 
butcher   had   sent  a  beast  to   the  shop  of  another   butcher  to  be 
slaughtered,  and  after  it  had  been  slaughtered  the  carcass  refflained 
in  the  shop  for  some  time  (but  how  long  did  not  appear),  and  the 
landlord  distrained  for  rent  in  arrear;  it  was  held,  that  the  carcass 
was  privileged  from  distress  (i).    Trees  growing  in  a  nurseryman's 
ground,  who  is  a  yearly  tenant,  and  removable  by  such  tenant  from 
time  to  time,  have  been  held  not  to  be  distrainable  for  rent(c). 

Goods  of  a  principal  in  the  hands  of  a  factor  for  sale  are  privil^ed 
from  distress  for  rent  due  from  such  factor  to  his  landlord ;  on  the 
ground  that  the  rule  of  public  convenience,  out  of  which  the  privilege 
arises,  is  within  the  exemption  of  a  landloid's  general  right  to  dis- 
train ;  and  therefore  that  sucli  goods  are  protected  for  the  benefit  of 
trade  {d):  so  goods  landed  at  a  wharf  and  consigned  to  a  broker  as 


{t)  See  Gibson  v.  Ireson,  3  Queen's  B. 
Rep.  S9  ;  Simpson  v.  Hartopp,  Willes,  514  ; 
4  Term  Rep.  568. 

\u)  Parsons  t.  GingelU  4  Com.  B.  Rep. 
b^  \  and  Lewis  v.  Gingell,  4  Com.  B.  Rep. 
561,  n. 

(x)  Mtmster  t.  Johns,  16  Law  T.  245. 

(y)  Parsons  v.  Gingell^  4  Com.  B.  Rep. 
545 ;  and  Lewis  v.  Gingell,  4  Com.  B.  Rep. 
561,  n. 

(s)  Mtaprait  v.  Gregory  (in  errvr),  3  Mees. 
&  Wels.  677;  1  Horn.  &  Hurl.  184;  iS^.  a 


2  Gale,  158;  1  Mees.  &  Wels.  633;  Tfr.ft 
Gr.  1086. 

(a)  Joule  V.  Jackson,  7  Mees.  &  Wek 
450. 

(5)  Brown  ▼.  Shevitt,  2  AdoL  &  ¥JL  M\ 
4  Nev.  &  Man.  277. 

(c)  Clarke  V.  Calvert,  3  Moore,  96;  &  i*- 
Clark  V.  Gaskarth,  8  TauQt  4S1  :  S  Mocic, 
491. 

(d)  GUman  Y.EUon,  3  Brod.  &  Bing.  75; 
6  Moore,  243. 
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agent  of  the  consignor,  for  sale,  and  placed  by  the  broker  in  the      B^kI 
wharfinger's  warehouse  over  the  wharf  for  safe  custody,  until  an  op-       ^^^r, 
portunity  for  selling  them  should  occur,  were  held  not  distrainable  for 
rent  due  in  respect  of  the  wharf  and  warehouse ;  as  they  were  brought 
to  Ae  wharf  in  the  course  of  trade,  and  were  consequently  protected  (tf) ; 
80  corn  sent  to  a  factor  for  sale,  and  deposited  by  him  in  the  ware- 
house of  a  granary  keeper,  he  not  having  any  warehouse  of  his  own, 
ifi  under  the  same  protection  s^inst  a  distress  for  rent  as  if  it  were 
deposited  in  a  warehouse  belonging  to  the  factor  himself  (/) :  so  goods 
««it  to  an  auctioneer  to  be  sold  on  premises  occupied  by  him,  or  in  an 
open  yard  belonging  to  premises  in  his  occupation,  are  privileged  (g) : 
90  a  carriage  sent  to  a  coachmaker  and  commission  agent  for  sale  (A), 
although  the  place  of  sale  is  merely  hired  for  the  occasion,  or  the  occu- 
pation has  been  acquired  by  the  auctioneer  by  an  act  of  trespass  (t). 

(e)  Tools,  Utensils,  Beasts  of  the  Plough,  ^c. 
The  tools  and  utensils  of  a  man's  trade  are  said  not  to  be  distrain-  When  Tools 
able  while  there  is  any  other  property  on  the  premises,  or  whilst  they  ^tmJS  &«• 
we  in  actual  use :  therefore  the  axe  of  a  carpenter,  the  books  of  a  m»7  ^«  d>»- 
whofer,  and  the  like,  ai^e  not  distrainable  while  any  other  distress  can 
"^  had,  or  while  they  are  in  actual  use  (A).  Again,  the  sheep  of  the 
tenant  and  the  beasts  of  the  plough  (considering  them  as  materials  of 
iflsbandry,  to  plough  and  manure  the  land),  are  also  privileged  by  the 
statute  de  districtione  scaccarii,  61  Hen.  ill.  st.  4,  which,  in  affirm- 
^ce  of  the  common  law,  enacts,  that  no  man  shall  be  distrained  by 
the  beasts  of  his  plough  or  his  sheep,  either  by  the  king  or  any  other, 
while  there  is  another  sufficient  distress;  unless  indeed  for  damage 
feasant,  in  which  case,  the  thing  that  does  the  trespass  must  afford 
compensation.  In  one  case  of  trover  for  a  stocking-loom,  which  had 
06^  distrained  for  rent,  where  it  appeared  that  an  apprentice  was 
^ag  the  loom  at  the  time  it  was  taken,  the  court  held  that  it  could 
^  legally  be  taken  while  the  apprentice  was  using  it(Z);  but  in 
another  case  of  trover  for  three  tape-looms,  where  it  appeared  that 
^cy  bad  been  distrained  for  rent,  because  there  was  no  other  sufficient 
distress  upon  the  premises,  the  court  held  the  distress  good,  as  it  did 
not  appear  that  the  looms  were  in  actual  use  at  the  time  they  were 
^kea(fR).  This  exception  is  not  much  favoured  at  the  present  day, 
^  ^  courts  have  always  shown  a  great  inclination  to  disallow  the 
V^Miege;  and  indeed  in  one  case,  Lord  Kenyon  expressly  decided 


(«)  Thtrnpnm  ▼.  Mashiter,  1   Bing.  283  ; 
a  Moore,  254. 
(/)  Matmaa  y.  Mesnard,  2  Car.  &  Pay. 

ig)  Adtmu  T.  Grantt  1  Croinp.  &  Mees. 
^;  Braum  ▼.  ArundeU,  10  C.  B.  54;  WU- 
<*«»«  ▼.  Holme*,  8  Exch.  Rep.  661. 

(*)  Vmd»my.itLmrm,  €Queeo'i  B.  Rep. 


891. 

(0  Brown  ▼.  Arundell,  10  C.  B.  54. 

(At)  Glib,  on  DiBt.  36,  &c. ;  OortM  v. 
Faikner,  4  Term  Rep.  565 ;  Rede  y.  Burley, 
Cro.  Eliz.  596 ;  Noy,  68. 

(0   Watts  V.  Daoie*,  \  Selw.  N.  P.  676. 

(m)  Gorton  y.  Falkner,  4  Tenn  Rep.  505. 
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that  the  implements  of  trade  were  not  privileged,  and  might  be  fr 
trained  for  rent  (n) ;  but  materials  delivered  by  a  manufactarer  to  i 
weaver,  to  be  manufactured  at  his  own  house,  have  been  lately  Md  to 
be  privileged  from  distress ;  though  frames  or  other  machinery  deS- 
vered  with  the  materials  for  the  purpose  of  being  used  in  the  weavff'i 
house,  are  not  privileged,  unless  there  be  other  goods  upon  the  pre 
mises  sufficient  to  satisfy  the  rent  due  (o).  So  a  thrashing  madunc 
which  is  not  a  fixture,  is  liable  to  distress,  unless  in  actual  use  at 
time,  or  there  be  other  sufficient  distress  (p) :  in  that  case  the  roachi 
had  been  let  to  the  tenant,  who  on  Saturday  aflernoon  ceased  to 
it,  and  being  some  distance  from  home,  it  was  lefl  on  the  tenant's 
mises  till  Monday,  when  the  distress  was  made ;  it  was  held  that 
\V2LS  not  in  use.  It  has  been  held,  if  a  landlord  distrain  inter  alia 
tenant's  cattle  and  beasts  of  the  plough  for  rent  in  arrear,  and 
appear  after  the  sale  that  there  would  have  been  sufficient  to 
the  arrears  and  expenses  without  taking  or  selling  such  cattle, 
such  distress  is  not  thereby  proved  to  be  an  illegal  distress,  contraryi 
the  statute  51  Hen.  III.  st.  4,  if  there  were  reasonable  grounds 
supposing — as  from  the  appraisement  of  proper  and  competent 
at  the  time  of  the  taking — that  without  the  taking  of  the  beasts  of  J 
plough  there  would  not  have  been  a  sufficient  distress  (y) :  and  wf 
beasts  of  the  plough  are  taken  in  a  lawful  distress,  the  sale  of 
need  not  be  postponed  to  that  of  other  goods.  Beasts  of  the 
may  be  distrained  if  the  only  other  subject  of  distress  is  gro^ 
crops  (r).  By  section  6  of  the  statute  56  Geo.  III.  c.  60,  horses, 
gons,  Sec,  used  for  the  carrying,  &c.,  crops  sold  under  that  act 
be  distrained  (s). 


When  and 
where  Chattels 
at  an  Inn  may 
be  distrained. 


(f)  Goods  at  an  Inn  and  Auctioneers^  Premises. 
The  privilege  which  exempts  cattle  and  goods  from  being 
trained  at  an  inn,  arises  from  the  circumstance  of  their  being  tb^  I 
authority  of  law  ;  for  common  inns  are  so  much  devoted  to  the  puhf 
service,  that  their  owners  are  obliged  to  receive  all  guests  and ! 
that  come  to  them  for  reception.  The  cattle  or  goods  must  be « 
ally  within  the  premises  of  the  inn  itself,  to  be  exempted  from  disi 
and  not  in  any  place  to  which  the  tenant  may  have  removed  them  W 
his  convenience  :  thus,  where  a  race-horse  was  distrained  for  rent  at  a 
stable  half  a  mile  distant  from  the  inn,  the  distress  was  determined  tc 
be  a  good  one,  and  that  the  plaintiff  had  no  remedy  but  against  the 
innkeeper  (t).    This  privilege  also  extends,  it  seems,  only  to  temporaij 


(n)  Roberts  v.  Jackson,  Peake,  Ad.  Ca.  86. 

(o)  Wood  V.  Clarke^  1  Cromp.  &  Jer.  484; 
1  Tyr.  814;  and  see  Simpson  v.  Hartopp, 
Willes,  614;  4  Term  Rep.  568. 

(p)  Fenton  v,  Logan,  9  Bing.  676;  3 
Moore  &  Scott,  82. 


(q)  Jenner  v.  Yolland,  6  Price,  5;  2 CWl 

(r)  Piggott  V.  Birtles,  1  Meea.  &  Wdi 
441 ;  2  Gale,  18;  Tyr.  &  Gr.  729. 
(*)  See  post,  Chap.  IV.,  Sect  4,  (b). 
(0  CrosUry.  Tomkuutm,  2  Ld  KeiL4» 
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.^  guests;  for  a  person  who  hires  an  unfurnished  room  at  an  inn,  by 
"^"^  SQch  hiring  becomes  an  under-tenant,  and  any  furniture  that  he  may 
^  ^  ifi^e  brought  into  such  room  must  be  liable  to  the  landlord's  distress. 
^'  it  was  accordingly  held,  in  a  leading  case  upon  this  subject,  that  a 
^^^^  krriage  standing  at  livery  is  distrainable  for  rent  by  the  lessor  of  the 
^  liiBmises(tt).  It  was  once  held  that  the  consent  of  the  landlord  to 
^''^te  goods  being  upon  the  premises  would  not  avail  to  prevent  his 
^'* 'Jpwer  of  distress;  but  if  such  consent  were  fraudulently  given  for  the 
^15^'  hrpose  of  obtaining  a  distress,  equity  would  relieve  upon  the  ground 
^^^'»  fraud:  thus,  where  the  servants  of  a  grazier  driving  a  flock  of 
1-^  jkeep  to  London,  were  encouraged  by  an  innkeeper  to  put  the  sheep 
5!**  jftto  pasture  grounds  belonging  to  the  inn,  and  the  landlord,  seeing 
8«k:^  Ite  sheep,  consented  that  they  should  stay  there  for  one  night,  and 
ti^pen  distrained  them  for  rent,  the  grazier  was  relieved  against  the 
«^;fctres8(z). 
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(g)  Fixtures. 

Whatever  is  part  of  the  freehold  is  exempted  from  distress ;  for  When  Fixw 
which  is  part  of  the  freehold  cannot  be  severed  from  it  without  ™fn^ 
it  to  the  thing  itself  in  the  removal ;  consequently,  it  cannot 
a  pledge  as  may  be  restored  in  the  same  condition  to  the 
:  and  again,  that  which  is  fixed  to  the  freehold  is  often  part  of 
thing  demised ;  those  things,  therefore,  which  savour  of  the  realty 
not  distrainable  (y).     This  privilege  extends  to  such  things  as  the 
it  will  not  be  permitted  on  any  consideration  to  remove  with  him 
the  premises,  by  reason  of  their  being  annexed  to  and  con- 
as  part  of  the  freehold,  and  not  because  they  are  absolutely 
ed  to  the  freehold,  and  cannot  be  removed  therefrom ;  for  a  mere 
>poraiy  removal  of  them  for  purposes  of  necessity  is  not  sufficient 
destroy  the  privilege  (ar) :  thus  a  smith's  anvil  on  which  he  works  is 
distrainable;  for  it  is  accounted  part  of  the  forge,  though  it  be 
actually  fixed  by  nails  to  the  shop  (a) :  so  a  millstone  is  not  dis- 
lable,  though  it  be  removed  out  of  its  proper  place  in  order  to  be 
;  because  such  removal  is  of  necessity,  and  the  stone  still  con- 
to  be  part  of  the  mill  (b) :  nor  a  kiln,  which  is  considered  not  to 
a  personal  chattel,  but  belonging  to  the  freehold  (c).     In  like  man- 
keys,  windows  and  charters  concerning  the  realty  being  by  con- 
iction  of  law  parcel  of  the  freehold,  are  not  liable  to  be  distrained  (rf). 


>  472.    It  has  been  thought  by  the 

t  of  Chancery,  that  the  grounds  used 

Ml  inn  ou^ht  to  have  the  same  privi- 

_  6  M  the  inn  itself,  and  therefore  that  the 

rj*^^  of  strangers  or  passengers  ought  not 

"  »J>e  distrained  there. 

^  («)  Frmei*  t.  Wyatt,  1  W.  Black.  483 ; 

«  Buir.  H98. 

(»)  ^otdfce«  ▼.  Joyce,  2  Vem.  129 ;  3  Lev. 
280;  2  Wms.  Saund.  290,  n.  7 ;  2  Lutw. 


1161;   2  Vent.  50. 

(y)  Co.  Litt47b. 

(«)  Gorton  v.  Falkner,  4  Term  Rep.  567. 
As  to  what  things  are  fixtures,  see  post, 
Chap.  IV.,  Sect  8. 

(a)  Bro.  Abr.  tit  Distress,  pi.  23. 

(b)  Ibid. 

(c)  Niblet  V.  Smith,  4  Term  Rep.  504. 

(d)  Gilbert  on  Distresses,  84,  48 ;  HeUa^ 
well  V.  Eastwood,  6  Exch.  Rep.  295. 
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It  has  also  been  decided  that  the  law  is  still  the  same  with  regard  to 
such  fixtures  as  grates  and  a  copper,  though  they  are  things  that  the 
tenant  may  remove,  and  that  therefore  they  cannot  be  distrained,  as  it 
is  impossible  to  restore  them  in  the  same  plight  they  were  in  when 
distrained  (e).  The  question  whether  machinery  fixed  by  bolts  to  the 
floor  of  a  factory  can  be  distrained  (/),  seems  to  be  set  at  rest  by  the 
case  of  Hellawell  v.  Eastwood  (g\  where  it  was  held  that  manafac- 
turing  machinery,  viz.,  mules  for  spinning  cotton,  some  of  which  woe 
fixed  by  screws  to  the  wooden  floor  of  a  cotton  mill,  and  some  by 
screws  which  had  been  sunk  into  holes  in  the  stone  flooring,  and 
secured  by  molten  lead,  were  not  parcel  of  the  freehold,  and  were 
therefore  distrainable  for  rent. 


[Strained. 


(h)  Goods  in  the  Custody  of  the  Law. 
hen  Goods         Goods  in  the  custody  of  the  law  are  not  distrainable  (A) ;  for  it  is 
SSen'in  Exe-    repugnant  that  it  should  be  lawful  to  take  goods  out  of  the  custody  of 
ktion  may  be    the  law ;  and  that  cannot  be  a  pledge  to  me,  which  I  cannot  reduce 
into  my  actual  possession;  therefore  things  distrained  damage feassal 
cannot  be  taken  for  rent ;  nor  goods  in  a  bailifi*'8  hands  under  aD 
execution  (i) ;  nor  goods  seized  by  process  at  the  suit  of  the  Queeo, 
or  taken  under  an  attachment.     Goods  which  have  been  sold  under  a 
writ  of  execution,  but  which  are  so  circumstanced  that  it  has  notbeea 
proper  to  remove  them  from  the  premises,  are  in  the  custody  of  the 
law,  and  cannot  be  distrained ;  thus,  where  a  tenant's  corn,  while  grow- 
ing, was  seized  and  sold  under  a  fi.  fa.,  and  the  vendee  permitted  it  to 
remain  till  it  was  ripe,  and  then  cut  it ;  after  which,  and  before  it  was 
fit  to  be  carried,  the  landlord  distrained  it  for  a  year's  rent ;  it  was 
held  not  to  be  distrainable :  so  growing  crops  seized  by  the  sheriff 
under  a  fi.  fa.,  and  not  severed  from  the  land,  are  in  the  custody  of  the 
law,  although  in  the  hands  of  the  vendee  under  a  bill  of  sale  from  the 
sheriff' (A):  but  where  corn  was  taken  in  execution  and  sold  by  the 
sheriff*  under  the  statute  2  Will.  &  Mary,  stat.  1,  c.  5,  s.  3,  and  the 
vendee  permitted  it  after  severance  to  lie  on  the  ground,  the  court  hdd 
it  to  be  distrainable  for  rent  (Z).    If,  however,  a  sale  of  goods  under  an 
execution  be  fraudulent — as  where  a  fictitious  bill  of  sale  is  made,  and 
the  goods  remain  on  the  premises— they  may  be  distrained  forrent(«): 
and  where  the  execution  was  irregular — as  where  a  sheriff's  officer 


(«)  Darby  ▼.  Harris,  1  Queen's  B.  Rep. 
895 ;  1  Gale  &  Dav.  284 ;  see  also  Pitt  v. 
Skew,  4  Barn.  &  Aid.  208.  Hence  the 
uselessness  of  such  enactments  as  are  in 
10  Vict.  c.  15,  8.  14,  and  c  17,  s.  44. 

(/)  Duck  y.Braddyll,  M'CleL  217;  IS 
Price,  459. 

(g)  6  Exch.  Rep,  295 ;  see  post,  Chap.  IV., 
Sect.  8,  (b). 

(h)  Co.  Litt.  47,  n. 

(t)  As  to  the  landlord's  remedy  in  such 
cases,  under  the  statute  of  8  Anne,  c.  14, 


see  post,  Sect.  9,  (a),  p.  40 J. 

(Ar)  miarton  v.  Naylor,  12  Queen's  B. 
Rep.  628;  6  D.  &  L.  136. 

(/)  Eaton  V.  Southby,  Wllles,  131 ;  iVs; 
cock  V.  Purvis,  2  Brod.  8c  Bing.  S$2;  d 
Moore,  79;  Pwrslow  v.  Cripps,  Comyn,  203; 
Wright  V.  Dewes,  1  Ad  &  El.  641 ;  3  Xe»- 
&  Man.  790 ;  Wharton  v.  Naylw,  12Queen'6 
B.  Rep.  673;  6  Dowl.  &  Low.  136  j  le* 
also  ante,  367,  368. 

(m)  SmUh  v.  Rastelk  3  TaunU  400. 
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executed  a  writ  of  fieri  facias  by  going  to  the  house  and  informing  the     Book  II. 

debtor  he  came  to  levy  on  his  goods,  and  laying  his  hand  on  a  table,      "ssct!  3. 

Mud, "  I  take  this  table,"  and  then  locked  up  the  warrant  in  the  table- 
drawer,  took  the  key  and  went  away,  without  leaving  any  person  in 
possession — and  after  the  writ  was  returnable  the  landlord  disti-ained ; 
it  was  held  that  it  was  a  lawful  distress  (n) :  so  the  goods  may  be  dis- 
trained if  the  execution  has  been  waived  (o).  Where  a  sherifTs  o£Scer, 
beiog  in  possession  of  a  tenant's  effects  under  an  outlawry,  made  a  dis- 
tress on  them  for  rent,  and  on  the  request  of  the  landlord  sold  the  goods 
distrained,  and  afterwards  the  outlawry  was  reversed,  the  officer  was 
held  liable  to  pay  the  produce  of  the  goods  to  the  landlord,  for  they 
were  not  in  custodia  legis,  the  judgment  being  mere  waste  paper  (p). 
Goods  seized  by  a  messenger  under  a  fiat  in  bankruptcy  are  not  privi- 
leged as  in  the  custody  of  the  law  (q). 

A  distinction  has  been  taken  between  proceedings  at  the  suit  and  In  Caaet  of 
for  the  benefit  of  the  crown,  and  an  outlawry  in  a  civil  suit  (r).  An  ^*^°^ 
immediate  extent  against  the  king's  debtor  tested  after  a  distress 
taken  for  rent  justly  due  to  the  landlord,  with  notice  of  the  tenant 
being  the  king's  debtor,  and  appraisement  of  the  goods  and  chattels, 
bat  before  sale,  shall  prevail  against  the  disti:e8s(«);  so  where  a  man 
^^  outlawed  and  an  extent  issued  thereupon,  and  his  goods  were 
^^ized,  although  the  landlord  distrained  three  days  before  the  extent, 
>t  was  held  that  he  was  not  entitled  to  any  part  of  the  rent  due  under 
^  statute  of  8  Anne,  c.  14(f).  In  a  late  case,  where  an  officer 
entered  under  an  extent,  and  improperly  continued  on  the  premises 
for  a  longer  period  than  he  ought,  the  court  would  not  permit  the  rent 
accruing  subsequently  to  the  seizure  to  be  paid  out  of  the  proceeds ; 
out  left  the  landlord  to  his  action  against  either  the  tenant  for  use 
and  occupation,  or  the  officer  for  wrongfully  continuing  on  the  pre- 
D)iBe8(tf).  The  landlord  of  premises  on  which  goods  have  been  seized 
Qoder  an  extent  in  aid,  is  not  entitled  under  the  statute  of  8  Anne, 
c- 14,  to  call  on  the  sheriff  to  pay  a  year's  rent  due  before  the  teste  of 
the  writ  (x). 

(i)  Animals  Ferce  Naturce. 
As  every  thing  which  is  distrained  is  presumed  to  be  the  property  of  when  Animals 
the  wrong-doer,  it  follows  that  such  things  wherein  no  man  can  have  ^^^^^ 
aa  absolute  and  valuable  property,  as  dogs  (y),  cats,  rabbits,  and  all  trained 

(«)  Blades  V.  Jrimdale,  1  Maule  &  Selw.  (t)  Rex  t.  Sotherhy,  Bunb.  5 ;  West  on 
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Extents,  113.    As  to  the  statute  of  8  Anne^ 


W  Seten  v.  ATiAi/,  1  Lord  Ken.  370.  sec  post,  Sect  9,  (a). 

N 1'')  ^*  John' 9  College,  Orfm-d  y.  Murcett,  (u)  Rex  ▼.  Hill,  6  Price,  19;  and  see  Lane 

*  Term  Rep.  259.  ▼.  Crocket,  7  Price,  566  \  and  Harriton  v. 

,1^)  ^"iW  V.  Sowry,  6  Mees.  &  Wels.  Barry,  7  Price,  690. 

729;  see  ante.  862.  («)  Rex  y.  Decaux,  2  Price,  17. 

(0  Imp.  Sheriff,  171 ;  see  also  St,  John't  (y)  Co.  Lift.  47  a.     Ahhouch  all  the  old 

^^tge,  Oxford  ▼.  Murcott,  7  Term  Rep.  259.  authorities  include  dogs  as  things  in  which 

(<)  Bex  V.  Cotton,  Parker,  112.  a  man  can  have  no  property,  such  a  rule 
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animals  feree  natursBy  cannot  be  distrained  {z) ;  yet  if  deer,  which  are 
fersB  naturae^  are  kept  in  a  private  inclosure  for  the  purpose  of  sale  or 
profit,  this  so  far  changes  their  nature,  by  reducing  them  to  a  kind  of 
stock  or  merchandize,  that  they  may  be  distrained  for  rent  (a):  and 
birds  kept  in  cages — as  parrots  or  canaries — have  been  held  to  be  the 
subject  of  a  right  of  property,  and  therefore  they  may  be  distrained. 


I  what  Day 
pd  Time  a 
piitresa  may 

\  made. 


Limitation  of 
}  Time. 


Sect.  4. — Proceedings  in  Distress. 
(a)  When  to  be  made. 

A  distress  for  rent  cannot  be  made  in  the  night — that  is,  after  sun- 
set and  before  sunrise — because  the  tenant  would  not  have  any  notice 
to  make  a  tender  of  his  rent,  which  possibly  he  might  do  in  order  to 
prevent  the  distress  (i).  It  cannot  be  made  the  same  day  on  which 
the  rent  becomes  due ;  for  if  the  rent  be  paid  at  any  time  during  that 
day  whilst  a  man  can  see  to  count  it,  the  payment  is  good ;  although 
strictly  indeed  the  rent  is  demandable  and  payable  before  sunset  the 
day  whereon  it  is  reserved;  yet  it  is  not  due  till  the  last  minute  of  the 
natural  day  (c).  ,The  custom  of  a  place  or  an  agreement  between  d»e 
landlord  and  tenant,  if  there  be  no  objection  to  it  in  point  of  law,  may 
indeed  empower  the  landlord  to  distrain  for  it  earlier,  for  conventio 
vincit  legem ;  therefore  where  a  person  took  a  shop,  and  agreed  to 
pay  a  year's  rent  in  advance,  where  by  tlie  custom  of  the  country  half 
a  year's  rent  became  due  on  the  day  on  which  the  tenant  entered; 
it  was  held  that  the  landlord  might  distrain  before  the  half  year  had 
expired  (rf). 

By  statute  3  &  4  Will.  IV.  c.  27,  s.  2,  no  person  shall  distrain  for 
rent  but  within  twenty  years  next  after  the  time  at  which  the  right  to 
distrain  first  accrued  to  the  person  distraining,  or  some  person  throagh 
whom  he  claims,  and  the  subsequent  sections  point  out  the  time  when 
the  right  shall  be  deemed  to  have  first  accrued  {e) ;  by  section  42  no 
arrears  of  rent  or  interest  in  respect  of  money  charged  on  rent,  or 
damages  in  respect  of  arrears,  shall  be  recovered  by  distress,  action 
or  suit,  but  within  six  years  next  after  the  same  shall  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shaD 
have  been  given  to  the  person  entitled  thereto  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable  or  his  agent.  It  has  been 
decided  in  a  case  in  the  Court  of  Exchequer,  that  the  second  section 
of  this  statute  does  not  apply  to  distresses  for  rents  reserved  on  ordi- 


would  not  now  be  considered  as  good ;  for 
trover  may  be  maintained  for  them;  and 
the  legislature  has  made  it  penal  to  steal 
them ;  and  see  Binstead  v.  Buck,  2  W. 
Black.  1117  ;  Dames  v.  PoweU,  Willes,  46. 

(«)  Co.  Litt  47. 

(a)  Dmfiet  v.  Powell,  Willes,  46 ;  7  Mod. 
249. 


(5)  Gilb.  on  Dist  56,  &c ;  Aldeutur^ 
V.  People,  6  Car.  &  Pay.  212. 

(c)  Duppa  V.  Mayo,  1  Saund.  287;  2  Silk. 
578. 

(rf)  Buckley  v.  Taylor,  2  Term  Rep.  600; 
Tracey  v.  Taibot,  6  Mod.  214. 

(e)  See  post,  Book  HI.,  Chap.  Vll, 
Sect  4,  (b). 


Book 
Chapter 
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nary  leases,  but  must  be  confined  to  rents  existing  as  an  inheritance 
distinct  from  the  land,  and  for  which  the  party  might  before  that 
statute  have  had  an  assize  (/).  The  application  of  the  42nd  section 
to  rents  on  ordinary  leases  was  not  in  that  case  in  dispute,  but  the 
court  intimated  an  opinion,  which  has  since  been  confirmed  by  a  de- 
cision of  the  Court  of  Common  Pleas  (g),  that  it  did  apply  to  such 
rents  (h).  The  result,  therefore,  is,  that  the  Umitation  of  six  years  will 
apfdy  to  distresses  for  rents  on  ordmary  leases  (t). 


(b)  Where  to  be  made. 
Where  there  are  separate  demises,  there  ought  to  be  separate  dis-  When  Lands 
tresses  on  the  several  premises  subject  to  the  distinct  rents,  for  no  "pJilte  i)e-^ 
distress  on  one  part  can  be  good  for  both  rents  (A).     Where  lands,  mises. 
howeyer,  lying  in  different  counties,  are  held  under  one  demise  at  one 
entire  rent,  a  distress  may  be  lawfully  taken  in  either  county  for  the 
whole  rent  in  arrear,  and  chasing  a  distress  over  is  a  continuance  of 
the  taking;  but  where  the  counties  do  not  adjoin,  a  distress  cannot  be 
chased  out  of  one  county  into  the  other  (Z). 

The  distress  must  be  made  upon  the  land  from  whence  the  rent  Distress  must 
ittnes;  therefore — with  the  statutable  exceptions  of  distresses  after  a  pre^CseJ^  ^ 
fraudulent  removal,  hereafter  mentioned,  and  distresses  for  gale  rents 
of  quarries  in  the  Forest  of  Dean  under  69  Geo.  III.  c.  86,  s.  7 — 
no  person  can  make  a  distress  on  the  highway,  it  being  privileged 
f<3f  the  convenience  of  passengers  and  the  encouragement  of  com- 
merce (m);  but  it  would  seem  that  where  a  farm  adjoins  a  highway, 
goods  standing  on  the  highway,  within  the  middle  of  it,  and  on  that 
put  of  it  next  the  demised  premises,  may  be  distrained  (n).      By 
statute  11  Geo.  II.  c.  19,  s.  8,  cattie  and  stock  feeding  on  common 
appendant  or  appurtenant,  or  on  ways  belonging  to  premises  demised, 
niay  be  distrained.     In  a  recent  case,  where  it  appeared  that  by  an 
iDcleDtnre  A.  demised  to  B,  a  wharf  next  the  River  Thames,  described 
l>y  abutments,  together  with  all  ways,  paths,  passages,  easements, 
profits,  commodities  and  appurtenances  whatsoever  to  the  said  wharf 


(/)  Qrant  v.  EUU,  9  Mees.  &  Wels.  113; 
<M  tlao  Jamet  v.  SdlUr,  3  Bing.  N.  C.  544 ; 
^  Scott,  168;  8  Hodges,  70;  Ely  (Dean 
^  Chapter)  y.  Cash,  U  Mees.  &  Wels.  617. 

ii)  Hwrfrey  V.  Gery,  7  Com.  B.  Rep. 
^7;  and  see  Mtmmng  y.  Phelps,  10  Ezch. 
Bep.59. 

(A)  Agreeing  thereby  with  Bosanquet,  J., 
who  diifered  in  this  respect  from  the  rest  of 
tte  Court  of  Common  Pleas,  in  Paget  t. 
^«^.  2  Bins.  N.  C.  679;  2  Hodges,  32;  3 
^^^t  120.  In  that  case,  as  also  in  Strachan 
▼'  Tkwmas,  12  Ad.  &  EL  636;  4  Per.  & 
l)av.  229,  it  was  decided,  that,  as  regards 
^fiov,  the  42nd  section  was  altered  by  3  & 
4WiaiV.c42,8.3. 


(t)  The  word  •*  legacy,"  in  the  40th  sec- 
tion, has  been  held  not  to  be  confined  to 
legacies  of  real  estate ;  Sheppard  y.  Duke,  9 
Simons,  567. 

(k)  Rogers  y.  Birkmin,  2  Stra.  1040. 

(0  Walter  y.  Rumball,  1  Lord  Raym.55; 
12  Mod.  76;  1  Salk.  247. 

(m)  Statute  of  Marlbridge,  62  Hen.  III. 
c.  15.  The  king  indeed  has  a  prerogative 
to  distrain  upon  other  land  than  his  own, 
which  is  yery  ancient,  2  Inst  132,  and  was 
specially  excepted  by  a  clause  in  the  statute 
of  Marlbridge, 

(n)  Hodges  y.  Lawrence,  18  Just  Pea., 
Exch.,  347. 
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Open. 


belonging;  and  that  by  the  indenture  the  exclusive  use  of  the  land  of 
the  River  Thames  opposite  to  and  in  front  of  the  wharf  between  high 
and  low-water  mark,  as  well  when  covered  with  water  as  dry,  for  the 
accommodation  of  the  tenants  of  the  wharf,  was  demised  as  appur- 
tenant to  the  wharf,  but  that  the  land  itself  between  high  and  low- 
water  mark  was  not  demised ;  it  was  held,  that  the  lessor  could  not 
distrain  for  rent  in  arrear,  barges,  the  property  of  JB.,  lying  in  the 
space  between  high  and  low-water  mark,  and  attached  to  the  wharf 
by  ropes  (o). 

(c)  How  made  in  ordinary  Cases, 
at  A  distress  should  not  be  made  for  more  than  is  due  (p) ;  and  the 

t  the  Dis-  ^^<>l®  of  what  is  due  should  be  distrained  for  at  one  time,  so  as  not 
should  be  yexatiously  to  make  several  distresses  for  different  portions  of  the 
same  rent.  Where  a  yearly  tenancy  was  created,  and  the  lessee  occu- 
pied during  ten  years,  and  rent  was  in  aiTear  for  part  of  one  of  those 
years  and  part  of  another ;  it  was  held,  that  the  lessor  might  distrain 
as  for  so  much  rent  in  arrear  upon  an  entire  lease,  and  was  not  obliged 
to  make  separate  distresses  as  for  several  rents  due  on  different  de- 
mises iq). 

The  outer  door  of  the  house  can  in  no  case — except  under  the  direc- 
tions of  the  statute  1 1  Geo.  II.  c.  19,  in  the  case  of  goods  fraudulently 
removed,  of  which  hereafter — be  broken  open  in  order  to  make  a 
distress;  but  if  the  outer  door  be  open,  the  person  distraining  may 
justify  breaking  open  an  inner  door  or  lock  to  find  any  goods  which 
are  distrainable  (r).     A  landlord  is  not  justified  in  breaking  open  the 
outer  door  of  a  stable,  though  not  within  the  curtilage,  to  levy  an 
ordinary  distress  for  rent  {s) ;  nor  in  forcibly  opening  a  padlock  on  a 
bam  door(0;  nor  can  he  legally  break  open  gates  or  break  down 
inclosures  for  the  same  purpose  {u) :  but  in  order  to  distrain  he  may 
open  the  outer  door  by  the  usual  means  adopted  by  persons  having 
access  to  the  building,  and  therefore  he  may  open  it  by  turning  the 
key,  by  lifting  the  latch,  or  by  drawing  back  the  bolt  {x).    It  may  be 
a  question  whether,  if  the  outer  door  is  broken  open,  the  distress  is 
void  (y).     Where  the  defendant,  having  with  him  a  constable,  had 
entered  the  plaintiff's  house  to  make  a  distress  for  rent ;  and  after  he 
had  stated  his  business  and  began  to  take  an  inventory,  the  plaintiffs 
wife  tore  his  paper,  beat  him  and  the  constable  out,  and  then  blocked 


hen  Doom 
ay  be  broken 


(o)  Capely.  Butzardt,  6  Bing.  150 ;  2  Man. 
&  Ryl.  197 ;  3  Moore  &  Pay.  480;  3  You. 
&  Jer.  344 ;  8  Barn.  &  Cres.  141 ;  over- 
ruling  5.  C.  4  Bing.  137;  12  Moore,  339; 
2  Car.  &  Pay.  541. 

(p)  Taylor  V.  Hetmiker,  12  Ad.  &  El. 
488 ;  4  Per.  &  Dav.  242. 

(?)  ^gg^  V*  Strudwick,  2  Salk.  414;  cited 


in  Birch  y.  Wright,  1  Term  Rep.  380. 

(r)  Broum  v.  Daun,  BuU.  N.  P.  81. 

is)  Broum  v.  Gletm,  16  Queen's  B.  Bcp. 
254. 

(0  9  Yin.  Abr.  128,  Distreu,  (E  2),  pL& 


(tt)  Co.  Litt  161 1 

(x)  Ryan  V.  Skihock,  7  Exch.  72. 

(y)  Ibid. 
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up  the  door;  upon  which,  about  an  hour  afterwards^  the  defendant     Book  II. 
with  several  others  returned  and  demanded  admittance,  which  being       g^cT.  4. 


re/bsed,  he  broke  open  the  doors ;  it  was  held  by  Wilmot,  J.,  that  the 
distress  having  been  lawfully  begun  and  not  deserted,  but  the  defendant 
iiaving  been  compelled  to  quit  by  violence,  there  was  a  recontinuance 
of  the  first  taking,  and  so  the  second  entrance  was  lawful,  though  the 
defendant  could  not,  when  he  first  came,  have  so  broken  open  the 
ioor(z).  And  it  has  been  held  lately  in  a  similar  case,  that  such  a 
defence  could  be  given  in  evidence  on  the  plea  of  not  guilty  in  tres- 
pass (a).  Where  a  landlord  who  occupied  an  apartment  over  a  mill 
demised  to  his  tenant,  from  which  it  was  divided  only  by  a  boarded 
.  floor  without  any  ceiling,  took  up  the  floor  of  his  own  apartment,  and 
entered  through  the  aperture  to  distrain  for  rent;  it  was  held  a  lawful 
entry  (6). 

The  distress  may  be  made  either  by  the  landlord  himself  or  by  an  What  comti- 
anthorized  agent,  who  is  called  a  bailiff;  in  the  former  case  if  a  land-  acTo?  Dto-'^ 
lord  come  into  a  house  and  seize  upon  some  goods  as  a  distress  in  the  tress. 
name  of  all  the  goods  in  the  house,  it  will  be  good  seizure  of  all  (c).  A 
very  slight  expression  of  the  landlord's  intention  is  sufficient  to  com- 
mence a  distress :  thus  where  a  landlord,  to  whom  rent  was  in  arrear, 
hearing  his  tenant  and  a  stranger  dispute  about  the  property  of  an 
artide  on  the  premises,  declared  "  the  article  shall  not  be  removed  till 
iDy  rent  is  paid  "  and  the  stranger,  nevertheless,  having  removed  the 
article  in  the  afternoon  of  the  same  day,  the  landlord  sent  his  broker 
to  distrain  for  rent ;  it  was  held,  that  the  distress  was  commenced  by 
the  landlord's  saying  in  the  morning  that  he  would  not  suffer  the  article 
to  be  removed  until  his  rent  was  paid,  and  completed  by  the  entry  of 
the  broker  afterwards;  and  that  the  landlord  therefore  had  a  right  to 
take  and  bring  back  the  article  which  had  been  carried  away  in  the 
meantime  (d).  Where  a  broker  went  to  the  tenant's  house  and  pressed 
for  payment  of  rent  alleged  to  be  due,  and  of  a  sum  for  the  expense  of 
the  levy,  but  touched  nothing  and  made  no  inventory,  and  the  tenant 
then  paid  the  rent  and  expenses  under  protest,  on  which  the  broker 
withdrew;  it  was  held,  in  an  action  against  the  landlord  for  an  exces- 
sive distress,  that  he  could  not  say  there  had  been  no  actual  distresses). 
Where  a  landlord's  agent  went  upon  the  tenant's  premises,  walked 
round  them,  and  gave  a  written  notice  that  he  had  distrained  certain 
goods  lying  there  for  an  arrear  of  rent,  and  that  unless  the  rent  was 
paid  or  the  goods  replevied  within  five  days,  they  would  be  appraised 
and  sold,  and  then  went  away  without  leaving  any  person  in  posses- 
sion; it  w$i8  held,  that  this  was  a  sufficient  seizure  to  give  the  tenant  a 

(z)  Esp.  N.  P.  S82.  (d)  Wood  y.  Nunn,  5  Bing.  10 ;  2  Moore 

(a)  EagUUm  v.  Gutieridge,  11   Mees.  &  &  Pay.  27. 

^el8. 463 ;  2  DowU  N.  S.,  1053.  (e)  Hutchins  y.  Scott,  2  Mees.  &  Wels. 

(6)  GoM  y.  Bradstock,  4  Taunt  562.  809 ;  Mur.  &  Hurl.  194. 
(c)  Dodd  y.  Morgan,  6  Mod.  215. 
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right  of  action  for  an  excessiye  distress ;  and  that  the  quitting  without 
leaving  any  one  in  possession  was  not  an  abandonment  of  the  distress— 
the  11  Geo.  11.  c.  19,  s.  10,  giving  the  landlord  power  to  impound  or 
otherwise  secure  on  the  premises  goods  distrained  for  rent  in  arrear(/). 
There  is  no  abandonment  of  a  distress  where  the  distrainor,  having 
seized  the  goods  of  a  stranger  on  the  premises  without  having  given 
him  notice  of  the  distress,  permits  him  to  take  them  away  for  a  tem- 
porary purpose,  the  distrainor  intending  that  they  shall  be  returned, 
which  is  doneC^').    Where  a  broker's  man,  having  taken  possession 
of  property  under  a  distress  and  remained  two  days,  left  the  house  in 
a  state  of  excitement  bordering  on  insanity;  and  the  landlord  thinking 
that  his  leaving  had  been  procured  by  the  dru^ng  of  his  liquor  by 
the  parties  in  the  house,  but  which  was  not  proved,  six  days  after- 
wards broke  into  the  house  and  took  away  the  goods  without  any 
previous  demand  of  admission ;  it  was  held,  that  he  had  no  r^ht  to 
enter  again  after  so  long  a  delay,  and  that  the  owner  of  the  goods 
might  maintain  trover  for  them  (A).     In  making  a  distress  for  rent, 
circumstances  may  occur  which  may  require  the  presence  of  a  police- 
officer.    But  to  justify  the  landlord  in  calling  him  in,  it  must  be  shown 
that  his  presence  was  rendered  necessary  either  from  threats  of  resist- 
ance or  the  apprehension  of  violence  (£). 

After  seizure  has  been  made,  as  above  pointed  out,  it  is  proper  for 
the  landlord  or  his  bailiff,  if  the  distress  be  made  by  an  agent,  to  make 
an  inventory  (A)  of  as  many  goods  as  are  judged  sufficient  to  cover  the 
rent  distrained  for,  and  also  the  charges  of  the  distress.    After  the 
inventory  is  taken  it  is  necessaiy  to  give  a  notice  in  writing  (/)  to  the 
tenant  of  the  fact  of  the  distress  having  been  made,  and  the  time  when 
the  rent  and  charges  must  be  paid  or  the  goods  replevied ;  this  is 
usually  done  by  writing  such  notice  at  the  bottom  of  the  inveQtory(M)> 
A  true  copy  of  the  inventory  and  notice  must  then  be  served  personally 
upon  the  tenant  or  owner  of  the  goods,  or  left  at  the  house,  or  if  there 
be  no  house  on  the  premises,  upon  the  most  notorious  situation.   There 
should  in  all  cases  be  a  witness  present  to  prove  the  regularity  of  the 
proceedings.     When  the  distress  has  been  thus  made,  it  is  always  the 
safest  way  to  remove  the  goods  immediately,  and  in  the  notice  to 
acquaint  the  tenant  where  they  are  removed  to.      In  many  cases, 
however,  the  tenant  for  his  own  convenience  requests  the  landlord  to 
permit  them  to  remain  on  t^e  premises,  and  consents  to  allow  him  to 
retain  possession  beyond  the  five  days;  in  such. cases  a  written  con- 
sent should  be  procured,  and  some  person  left  in  possession  of  the 


(/)  Swann  v.  Falmouth  (Earl),  8  Barn.  & 
Cres.  456;  2  Man.  &  Ryl.  534. 

ig)  Kerhy  v.  Harding,  6  Exch.  Rep.  234. 

{h)  Russell  V.  Rider,  6  Car.  &  Pay.  416. 

(i)  Skidmore  v.  Booth,  6  Car.  &  Pay.  777. 

(k)  See  a  form,  poet,  Book  IV.,  Chap. 
VI.,  Sect  1. 

(0  Wilson  V.  Nightingale,  8  Queen's  B. 


Rep.  1034. 

(tn)  If  this  notice  states  that  more  real  ii 
due  than  is  actually  due,  it  will  not  be  re- 
medied by  a  fresh  notice  of  the  conwt 
amount  given  before  the  sale;  Tojfltr  t. 
Henniker,  12  Ad.  &  £1.  488 ;  4  Per.  &  Dav- 
242. 
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goods  upon  the  premises  (n).  Although  an  inventory  need  not  be  as 
exact  and  minute  as  a  specification^  yet  it  ought  not  to  be  loose  and 
general  in  its  terms.  The  following  iiiventory,  '^  one  clock  and  weights, 
&C.,  and  any  other  goods  and  effects  that  may  be  found  in  and  about 
the  said  premises,  to  pay  the  said  rent  and  expenses  of  this  distress/' 
was  considered  by  the  court  objectionable,  and  was  held  su£Scient  only 
00  the  ground  that  the  distress  was  in  fact  meant  to  include  all  the 
goods  on  the  premises  (o). 

Where  the  bailiff  of  the  landlord  distrains,  he  should  properly  have  Appointment 
a  warrant  or  authority  in  writing  from  his  employer,  which  is  techni-  KiiUflf^^  ** 
cally  called  a  **  warrant  of  distress  (p) ;"  and  in  case  of  a  joint  distress 
by  coparceners,  the  warrant  must  be  signed  by  all  the  persons  entitled 
to  distrain  (q) ;  but  in  a  recent  case  it  has  been  held,  that  one  of  several 
joint-tenants  may  sign  a  warrant  of  distress,  and  appoint  a  bailiff  to 
distrain  for  rent  due  to  all,  if  the  others  do  not  forbid  him ;  and  if 
when  applied  to  they  merely  decline  to  act,  that  will  not  prevent  him 
from  proceeding  (r),  A  man  may  distrain  without  any  express  pre- 
TioQs  authority ;  and  if  he  obtain  the  assent  of  the  person  in  whose 
right  he  did  distrain,  his  assent  will  be  as  effectual  as  his  command 
could  have  been ;  for  such  assent  shall  have  relation  to  the  time  of  a 
distress  taken  (^).  It  has  been  held,  that  where,  in  replevin  against 
A  broker,  it  is  proved  that  the  landlord  employs  the  attorney  to  defend 
the  broker,  that  is  suflScient  evidence  of  the  broker's  authority  to  dis- 
train in  the  absence  of  any  written  warrant  (0-  Where  a  warrant  of 
distress  was  addressed  to  Messrs.  T.,  or  their  agent,  and  their  clerk 
erased  the  name  of  T.  and  substituted  that  of  TT.,  by  whom  the  dis- 
tress was  made,  and  the  landlord's  agent  who  had  signed  the  warrant 
knew  of  the  distress  being  so  made,  and  communicated  with  W.  re- 
specting it ;  it  was  held,  that  the  employment  of  W.  was  sufficiently 
authorized  by  the  agent  to  make  the  latter  liable  on  an  indemnity  given 
by  him  to  T.(u).  The  Statute  of  Westminster  2d,  (13  Edw.  I.  st.  1, 
c  37),  which  enacts,  that  no  distress  shall  be  taken  except  by  bailiflb 


(»)  A  written  licence  by  the  tenant,  that 
jn  consideration  of  the  landlord  withdraw- 
i"S  ^^  might  afterwards  resume  possession 
of  the  distress,  does  not  require  a  stamp ; 
Hia  T.  Ramm,  6  Scott,  N.  R.  571;  5  Man. 
&  Gr.  789;  Fukwick  ▼.  Milnet,  5  Exch. 
^  S25 ;  see  also  Cox  v.  Baiiey,  6  Scott, 
K-  R.  798;  6  Man.  &  Gran.  193. 

(•)  fFakewum  ▼.  Lmdtey,  14  Queen's  B. 
Hep.  625. 

(?)  This  does  not  require  a  stamp ;  PyU 
T.  Partridge,  15  Mees.  &  Wels.  20. 

(f)  Sudwum  ▼.  Page,  1  Salk.  390;  5  Mod. 
Hi ;  Hone  y.  Leufis,  1  Lord  Raym.  639. 

(r)  JZoMmm  y.  Htgman,  4  Bing.  562;  1 
Moore  &  Pay.  474 ;  3  Car.  &  Pay.  234. 

(<)  Gilb.  Dist.  82.  A  subsequent  agree- 
meot  to  a  distress,  ffiven  by  the  landlord  to 
tbe  person  making  it,  is  as  much  an  autho- 


rity as  if  he  had  previously  appointed  him 
his  bailiff  to  distrain ;  Bro.  Abr.  tit  Tra- 
verset  8;  Lamb  ▼.  MilUf  4  Mod.  378;  Tre- 
villian  v.  Pyne,  1 1  Mod.  1 1 2.  Indeed  it  was 
laid  down  in  a  late  case  by  Best,  C.  J., 
that  wherever  a  specific  appointment  of  an 
agent  is  necessary,  a  subsequent  recognition 
of  acts  done  by  him  in  that  capacity  is  better 
even  than  a  previous  authority;  Jones  v. 
BHght,  5  Bing.  533;  2  Moore  &  Pay.  120. 
So  where  a  distress  was  made  in  the  name 
of  a  person  who  was  dead,  a  recognition  of 
it  by  the  executor  has  been  held  good ; 
WhUehead  v.  Taylor,  10  Ad.  &  El.  210;  2 
Per.  &  Dav.  367. 

(0  Duncan  v.  Meikleham,  8  Car.  &  Pay. 
172. 

(n)  Toplie  V.  Orangf  7  Scott,  620 ;  5  Bing. 
N.  0.686;  2  Am.  110. 
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*^  sworn  and  known/'  does  not  apply  to  distresses  taken  for  rent  in 
arrear(jr).  It  would  seem  that  an  infant  cannot  be  a  bailiff(y).  The 
bailiff  should  show  the  cause  of  his  making  the  distress,  if  required  to 
do  so,  but  if  not  requested,  he  may  distrain  generally  (z).  A  landlord 
is  prim&  facie  liable  for  the  act  of  his  bailiff  in  irregularly  condndsog 
a  distress,  either  in  distraining  excessively,  not  selling  for  the  best 
price,  making  extortionate  charges,  and  not  depositing  the  surplus 
with  the  sheriff  or  constable  for  the  tenant's  use  (a) ;  but  if  when  he 
knows  the  circumstances  he  disclaims  and  repudiates  the  act,  he  is  not 
bound  by  it  (6). 

By  statute  57  Geo.  III.  c.  93,  s.  6,  every  broker  or  other  person 
who  levies  a  distress  is  to  give  a  copy  of  his  charges,  and  of  all  the 
costs  and  charges,  signed  by  him,  to  the  person  on  whose  goods  the 
distress  is  levied,  and  it  has  been  held  that  this  statute  does  not 
apply  to  the  landlord,  unless  he  interferes  personally  in  making  the 
distress  (c). 


liuictments 

cting 

Distresses  on 

loods  frauda- 


(d)  In  Case  of  Fraudulent  Removal. 

To  prevent  the  clandestine  removal  of  goods  off  the  premises  by  the, 

tenant,  the  statute  8  Anne,  c.  14,  s.  2,  authorized  landlords  to  foDot 

and  distrain  them  within  five  days  after  such  removal.    And  now  by 

idyremoved.  ^^^^^  jj  q^q  jj  ^^  jg^  g   i^  j^  jg  enacted,  «  that  in  case  any  tcna*j 

or  tenants,  lessee  or  lessees  for  life  or  lives,  term  of  years,  at  wiHj 
sufferance  or  otherwise,  of  any  messuages,  lands,  tenements  or 
ditaments,  upon  the  demise  or  holding  whereof  any  rent  is  or  shall 
reserved,  due  or  made  payable,  shall  fraudulently  or  eland 
convey  away,  or  carry  off  or  from  such  premises,  his,  her  or 
goods  or  chattels,  to  prevent  the  landlord  or  lessor,  landlords  or 
sors  from  distr|jning  the  same  for  arrears  of  rent  so  reserved,  &c, 
shall  and  may  be  lawful  to  or  for  every  landlord,  &c.,  or  any 
or  persons  by  him,  her  or  them  for  that  purpose  lawfully  empo^ 
within  the  space  of  thirty  days  next  ensuing  such  conveying  away^ 
carrying  off  such  goods  or  chattels  as  aforesaid,  to  take  and  seize  su< 
goods  and  chattels  wherever  the  same  shall  be  found,  as  a  distress 
the  said  arrears  of  rent ;  and  the  same  to  sell  or  otherwise  dispose 
in  such  manner  as  if  the  said  goods  and  chattels  had  actually 
distrained  by  such  lessor  or  landlord,  lessors  or  landlords,  in  and, 
upon  such  premises  for  such  arrears  of  rent."  Sect.  2  provides  ^'that 
no  landlord  or  lessor,  or  other  person  entitled  to  such  airears  of  rent, 
shall  take  or  seize  any  such  goods  or  chattels  as  a  distress  for  the 


(«)  Beghie  v.  Hayne,  2  Bing.  N.  C.  124; 
1  Hodges,  266;  2  Scott,  193;  S.  P.  ChUd 
V.  Chamberlairit  6  Car.  &  Pay.  218. 

M  Cuckson  v.  Winter,  2  Man.&  Ryl.313. 

U)  Bullet's  case,  1  Leon.  50. 

(a)  Dawe  v.  Cloud,  li  Law  Times,  Q.  B., 


156. 
(6)  Hurry  v.  iBcJhmm,  1  Mood,  ft  R<*- 

(c)  Hart  V.  Leach,  1  Mees.  &  Wcb-o60; 
2  Gale,  172;  Tyr.  &  Gr.  1010;  »ee  poit, 
S96,  Sect.  5, 
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saifie,  which  shall  be  sold  honk  fide  and  for  a  valuable  consideration,  Boc 
before  such  seizure  made,  to  any  person  or  persons  not  privy  to  such  g^ 
fafld  18  aforesaid."  By  sect  7  it  is  further  enacted,  "  that  where  any 
goods  or  chattels  fraudulently  or  clandestinely  conveyed  or  carried 
away  by  any  tenant  or  tenants,  lessee  or  lessees,  his,  her  or  their  ser- 
fiDt  or  servants,  agent  or  agents,  or  other  person  or  persons  aiding 
or  assisting  therein,  shall  be  put,  placed  or  kept  in  any  house,  bam, 
stable,  out-hoase,  yard,  close  or  place,  locked  up,  fastened  or  other- 
vise  secured,  so  as  to  prevent  such  goods  or  chattels  from  being  taken 
ud  seized  as  a  distress  for  arrears  of  rent ;  it  shall  and  may  be  lawful 
for  the  hodlord  or  landlords,  lessor  or  lessors,  his,  her  or  their  steward, 
ittiiiff,  receiver  or  other  person  or  persons  empowered,  to  take  and 
seize  as  a  distress  for  rent  such  goods  and  chattels,  first  calling  to  his, 
her  or  their  assistance  the  constable  (d),  headborough,  borsholder  or 
other  peace-officer  of  the  hundred,  borough,  parish,  district  or  place, 
where  the  same  shall  be  suspected  to  be  concealed,  who  are  hereby 
icqaired  to  aid  and  assist  therein ;  and  in  case  of  a  dwelling-house 
(oatb  being  also  first  made  before  some  justice  of  the  peace  of  a  rea- 
sonable ground  to  suspect  tliat  such  goods  or  chattels  are  therein)  in 
Ihe  day-time,  to  In-eak  open  and  enter  into  such  house,  bam,  stable, 
^-^XMise,  yard,  close  and  place,  and  to  take  and  seize  such  goods 
a&d  chattels  for  the  said  arrears  of  rent,  as  he,  she  or  they  might  have 
'^e  by  virtue  of  this  or  any  former  act,  if  such  goods  and  chattels 
W  been  put  in  any  open  field  or  place"  (c). 

lo  order  to  justify,  under  this  statute,  the  landlord  in  seizing  within  what  Cases 
thirty  days  goods  removed  off"  the  premises,  as  a  distress  for  rent  ^*ju{^^"*  ^^ 
'wherever  found,  the  removal  must  have  taken  place  after  the  rent 
hecame  due  (/).  This  has  been  expressly  held  both  on  a  demurrer  to 
pl^  which  stated  a  removal  a  few  days  before  the  rent  became  due  (^), 
^  on  a  motion  to  enter  a  judgment  non  obstante  veredicto  (A) ;  and 
the  Court  of  Queen's  Bench  has  held,  dissentiente  Crompton,  J.,  that 
the  landlord  was  justified  in  seizing  goods  fraudulently  removed  on 
^  quarter-day,  the  rent  being  then  due  and  payable,  although  not  in 
*''^r(i).  Where  the  removal  has  been  after  the  landlord  has  con- 
veyed away  his  reversion,  he  cannot  seize  under  the  statute  (A).     The 


(^)  The  praseDoe  of  a  constable  is  re- 
^^''  m  mast  be  stated  in  a  plea  of 
mficatioD  where  doors  or  gates  are  broken 
•pen;  fficiy.  WooUev,  7  Bing.751 ;  5  Moore 
*  Pay.  663. 

(c)  In  tbe  Metropolitan  Police  District 
*f***«W«  are  empowered  to  detain  car- 
'i^  mnoring  goods  between  eight  in  the 
''^Qg  and  SIX  in  the  morning,  if  there 
^  good  grounds  for  suspecting  the  removal 
■  to  evade  the  payment  of  rent 

if)  Watson  V.  Main,  3  E«p.  15 ;  S.  P. 
nrwotr  T.  Fotkerhy,  4  Camp.  186.  In  the 
letter  case  Lord  EUenborongh  is  reported 
<o  faave  ssid,  "that  where  goods  are  fraudu- 


lently removed  from  the  premises  in  the 
night,  to  prevent  the  landlord  from  dis- 
training upon  them  for  the  arrears  of  rent 
to  become  due  next  morning,  the  case  cer- 
tainly  comes  within  the  mischief  intended 
to  be  remedied  by  the  statute,  and  there  is 
some  ground  to  contend  that  it  comes  within 
its  provisions." 

ig)  Nortl^ld  V.  NightingaU,  T.T.  1832. 
MS. 

(k)  Rand  v.  VoHghant  1  Bing.  N.  C.  767 ; 
1  Hodges,  173 ;  1  Scott,  670. 

(t)  Dibble  v.  Bowater,  2  Ell.  ft  Bl.  564. 

(k)  Athmore  v.  Hcardy,  7  Car.  &  Pay.  601. 
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''  gworn  and  known,"  does  not  apply  to  distres^es/y^ 
arrear (x).     It  would  seem  that  an  infant  cannot,^.^ 
bailiff  should  show  the  cause  of  his  making  thry  ^ 
do  so,  but  if  not  requested,  he  may  distrain  f/ 
is  prima  facie  liable  for  the  act  of  his  baib  .  ., 
a  distress,  either  in  distmining  excess^  •  ■ 


ict  of  his 

due, turned 

^nt;  thus  in  a 

day,  and  with 

leaving  sufficient 

landlord  followed 


FCopy  of 
tC  barges. 


i  Enactments 
f  fes|.iectiiig 
*  DistresGefi  on 
Goods  frRudu 
lend)'  remove  I 


id. 


-  -■ '  -  ,-  c  ahough    the  remoYal 

price,  makins  extortionate  charge,  ^^^  ^^  ^  ^  ^^^ 

with  the  sheriff  or  constable  for  the  ,  ^^^^^  ^^  ,tatute(J).  Tbe 
knows  the  circumstances  he  disclai      ,  -     ^^  ^^^  ^^  ^^^^^ .  ^^ 

bound  by  it(6).  „,       p      '     .ust  show  that  the  goods  were 

By  statute  57  Geo.  HI.  c^  .  ^  ^^  ^^^  ^^^  ^^g^j^^  g^ 

who  lev,e«  a  distress  .s  tor  J  u  ,ould  seem  that  it  is  a  qu«. 
costs  and  charges,  signed       ^  J-     ^  ^^^^^^^^^  ^.^^  ^^  ^^^ 

distress  «!«-«».  ^"d  \  jb^'trial  that  the  removal  was  to  avoid. 
apply  to  the  ^^^^'^^^^e  goods  of  the  t««xn*  only,  «d 
distresses).  .^^PF^  j^^^^^  ^j^^^^f^^^  ^  pl^  j^^tifying  the 

((•  -irpremises,  and  distraining  them  for  rentm 
To  prevent  dv/^diat  they  were  the  tenant's  goods (o):  but  te 
Jangle  sta-  ^i^-pt  lessee  are  considered  as  ^e  actu^  i^^^ 
and  distrain  :.'*il.l-tly  removed  and  distmmed  on  the  prem^ o^ 
statute  11  -;;•>  rescued  by  him  it  may  be  a  <l-^^--^^f^^ 
or  tenant  '^^  dainages  under  *he  4Ui  secbon  of  2  Wdl  &  M«y, 
sufferar  >  ",;  r^scmng  a  distress,  w.U  he  agamst  hxm(g).  The  p- 
ditan»  ;:  ;W-  are  precisely  the  same  m  case  of  a  frauduknt 
Vj^  «  ordinary  cases  (r). 


;> 


m^ek  ¥.  Aieatip  5  Maule  &  Selw. 

i  m^  V,  ZbiJifni*.  7  Binjjr.  248;  6 
T&57*y^  19,  Mooil  &  Malk.  533. 
^ji,^.  di/Aam  V.  .^rt«n?A^  16  Law 
^■^  «herv  it  was  ruled  by  Patte- 
|l^(|^rr^  V.  D^nran  beuig  cited),  that 
^iZ^0fCts9Mty  for  the  landlord  to  prove 
i^«tfttctent  dUtresa  waa  not  left  on  the 

l^jJJjhU  T,  /(^inti  1  Cromp.  &  Mees. 

^  '  flvrnfon  V.  Adams,  5  Maule  &  Selw. 
V  n  A»Mit4i»  V.  HarrfiU  6  Car.  &  Pay. 
^^    f«  f,lso  F/^icAi'T  V.  MariUier,  9  Ad.  & 
^  t^T  J  1  Ptr.  &  Dav,  354;  2  WiU.  Wol. 
^  |t«^  U.     A  claadestine  removal  must 
^  alvayt   pleaded   specially;    Spencer  v. 
J^rlii«i,  2  Car.  &  Ivir.  +29 ;  F^mMiuf  v. 
|%lft#r*f.  iCamp.  136;   Fau^AoJi  v.  Dtuis, 
I  Eau.  257. 
1^)   IVrkh  V.  AftffrJ*  4  Camp.  368, 
ff)   fhirrtsv.  rAirJtr/J.20LawTimes,98. 
(r)   In  ftdaition  to  the  remedy  by  distress 
m^vn  by  the  tirst  section  of  the  statute  II 
Qeo«   li,   c  IP,  in  case  of  fraudulent  re- 
milVali  it  is  also  enacted  by  section  3,  in 
tikTcUr  *'  10  deter  tenanta  from  fraudulently 


conveying  away  their  goods  and  cbartfh, 
and  oiers  from  wilfully  aiding  or  as8«ting 
therein,  or  concealing  the  same,  that  U  wy 
tenant  or  lessee  shall  fraudulently  rewo^ 
and  convey  away  hU  or  her  goods  or  (^ 
tels  as  aforesaid,  or  if  any  person  or  perwM 
shall  wilfully  and  knowingly  "d j)r  «»« 
any  such  tenant  or  lessee  in  such  frandutoM 
conveying  away  or  carrying  off  of  sny  V^ 
of  his  or  her  goods  or  chattels,  or  in  con- 
ceaUng  the  same,  aU  and  every  penoo  or 
persons  so  offending  shall  forfeit  and  ^ 
Ae  landlord  or  Undlords,  lessor  or  !e«JJ 
from  whose  estate  such  goods  wd  ch^ 
were  fraudulently  carried  off  as  »p«»°; 
double  the  value  of  the  goods  by  hini^fiff 
or  them  respectively  carried  off  orconce*i» 
as  aforesaid;  to  be  recovered  bjactwo  « 
debt"     By  sect  4  it  is  provided,    »« 
where  the  goods  and  chattels  so  fraudu^^ 
carried  off  or  concealed  shall  not  «^,r" 
value  of  501..  it  shaU  and  may  be JawfiUW 
the  landlord  or  landlords,  from  *bose  eww 
such  goods  or  chattels  were  removed,  n», 
her  or  their  bailiff,  servant  or  agent,  mo^ 
her  or  their  behalf,  to  exhibit  a  ccyp^ 
in  writing  against  such  offender  <ff  offeofleR 
before  two  or  more  josUces  of  the  p«« 
tbe  same  county,  riding  or  division  oi  ww 
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^Uently  carried 
y     -^  ..tl ;  and  upon  full 

^W^  r'' order  under  their 

^  rtTaid  justices  may  and 

oifender  or  offenders  to 
alue  of  the  said  goods  and 
.en  landlord  or  landlords,  his, 
oailiff,  senrant  or  agent,  at  such 
jch  justices  shall  appoint ;  and  in 
o  offender  or  offenders^  having  no- 
ii  sQch  order,  shall  refuse  or  neglect  so 
^  may  and  shall,  by  warrant  under  their 
''ttids  and  seals,  levy  the  same  by  distress 
and  ule  of  the  goods  and  chattels  of  the 
offender  or  offenders ;  and  for  want  of  such 
oittresi  may  commit  tb»  offender  or  of- 
^oden  to  the  house  of  correction,  there  to 
w  kept  to  hard  labour,  without  bail  or 
Bttinprize,  for  the  space  of  six  months,  un- 
Kss  the  money  so  ordered  to  be  paid  as 
aforesaid  shall  be  sooner  satisfied.*'    And 
sections  5&  6  provide,  " that  it  shall  be 
lawful  for  any  person,  who  thinks  himself 
ajSgneved  by  such  order  of  the  said  two  jus- 
nees,  to  Appeal  to  the  next  general  or  quarter 
aesions  for  the  same  county,  who  mav  and 
ahall  hear  and  determine  such  appeal,  and 
give  such  costs   to   either  party  as  they 
ahall  think  reasonable,  whose  determination 
therein  shall  be  final;"  and  that  << where 
tfae  party  appealing^  shall  enter  into  a  re- 
cognizance with  one  or  two  sufilcient  surety 
or  sQvties  in  double  the  sum  so  ordered  to 
^  paid,  with  condition  to  appear  at  such 
K^iieral  or  quarter  sessions,  the  order  of  the 
*aid  two  justices  shall   not  be  executed 
^gaiDSt  him  in  the  meantime." 
,  It  has  been  considered  that  the  8rd  sec- 
fioo  of  this  statute  is  so  far  penal,  that  it  is 
mcnmbent,  in  an  action  by  the  landlord 
fgainsta  third  party,  for  assisting  the  tenant 
in  sodi  fruidulent  removal,  to  bring  the 
<*se  by  strict  proof  within  the  worda  of  the 
'nt  section;  and  that  the  landlora  must 
not  only  prove  that  the  defendant  assisted 
the  tenant  in  such  firaadulent  removal,  but 
also  that  he  was  privy  to  the  fraudulent  in- 
tent of  the  tenant ;  Brooke  v.  Noakes,  2  Man. 
ft  RyL  570;  8  Bam.  St  Cres.  587.    But  it 
te  been  held  that  a  creditor,  with  the  as- 


^  ^ter  Expiration  of  Tenanct/. 

'^'^re  any  innovation  was  made  by  statute, 
Gained  for  his  rent  after  the  determi- 


^^  of  his  debtor,  may  take  possession  of 
^^s  of  the  latter,  and  remove  them 
V*  premises  for  the  purpose  of  satis- 
a  honk  fide  debt,  without  incurring 
penalty  inflicted  by  the  third  section  of 
.e  statute,  although  the  creditor  takes  pos- 
session, knowing  the  debtor  to  be  in  dis- 
tressed circumstances,  and  under  an  appre- 
hension that  the  landlord  will  distrain ; 
Bach  V.  Meats,  5  Maule  &  Selw  200.  In 
an  action  on  that  section  against  the  tenant 
for  firaudulentiy  removing  his  goods  from  off 
the  premises  to  avoid  a  distress  for  rent,  it 
is  not  necessary  to  show  an  actual  parti- 
cipation in  the  act,  if  the  removal  was 
with  his  privity ;  Litter  v.  Broum,  8  Dowl. 
&  Ryl.  501 ;  1  Car.  &  Pay.  121 ;  and  in 
such  a  case  it  seems  that  it  is  immaterial 
whether  the  removal  took  place  by  night  or 
with  any  particular  concealment.  In  an  ac- 
tion upon  the  statute  against  a  defendant 
for  aiding  and  assisting  a  tenant  in  re- 
moving and  concealing  his  cattle,  to  hinder 
the  landlord  from  distraining,  the  acts  and 
orders  of  the  tenant  are  admissible  evidence 
of  his  own  fraud,  and  of  knowledge  on  the 
part  of  the  defendant,  if  by  other  evidence 
he  is  proved  to  have  contributed  to  the  faci- 
lity of  it ;  and  circumstances  of  suspicion 
may  be  laid  before  the  jury  to  prove  such  a 
fraudulent  co-operation  as  the  legislature 
contemplated ;  and  it  is  not  necessarv,  to 
support  such  an  action,  that  it  should  be 
proved  that  a  distress  was  in  progress,  or 
about  to  be  put  in  execution,  or  even  con- 
templated ;  It  is  enough  if  the  rent  be  shown 
to  be  in  airear,  and  that  the  goods  have 
been  removed  afterwards ;  Stanley  v.  Whar- 
ton, 10  Price,  188 ;  9  Price,  301.  And  see 
Woodgate  v.  Knatehhull,  2  Term  Rep.  154. 
A  variance  in  stating  the  amount  of  rent  in 
arrear  is  immaterial;  Owmnett  v.  PhUlipt, 
8  Term  Rep.  6^. 

The  fourth  section  of  the  statute,  which 
gives  a  summary  remedy  before  two  magis- 
trates, provided  the  value  of  the  goods  shall 
not  exceed  501,  does  not  take  away  the 
jurisdiction  of  the  superior  courts  in  cases 
where  the  goods  are  ot  less  than  that  value ; 
Hor^fatt  V.  Davg,  Holt,  147;  1  Stark.  169; 
and  see  Basten  v.  Cafew,  8  Bam.  ftiCres. 
649 ;  5  Dowl.  &  Ryl.  558  ;  S,  P,  Stanley  v. 
Wharton,  9  Price,  801;  10  Price,  138; 
Bromley  v.  Holder,  1  Mood.  &  Malk.  175. 
And  the  fact  that  die  landlord  in  the  first 
instance  made  his  complaint  before  a  ma- 
gistrate, will  not  preclude  him  from  after- 
wards maintaining  an  action;  for  the  re- 
medy given  by  that  section  is  cumulative, 
and  therefore  the  landlord  may  elect  at  his 
option  which  course  may  be  most  convenient 
to  himself;  Stanley  v.  Wharton,  10  Price, 
188.  Justices  may  determine  whether  the 
goods  have  been  fraudulentiy  removed,  even 
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nation  of  his  lease  (s);  but  now  a  distress  for  rent  may  be  made 
though  the  lease  be  determined ;  for  by  the  statute  8  Anne,  c.  14, 
ss.  6  &  7;  it  is  enacted^  that  it  shall  be  lawiul  to  distrain  afler  the  de- 
termination of  the  lease^  in  the  same  maimer  as  if  it  had  not  been 
determined ;  provided  the  distress  be  made  within  six  calendar  months 
afler  the  determination  of  the  lease^  and  during  the  continnance  of  the 
landlord's  title  or  interest,  and  also  during  the  possession  of  the  tenant 
This  statute  does  not  apply  to  cases  where  the  tenancy  has  been  put 
an  end  to  by  the  tenant's  own  wrongful  disclaimer  (0-    A  landlord, 
who  permits  his  tenant  to  retain  possession  of  part  of  a  farm  after  the 
tenancy  has  expired,  may  distrain  on  that  part  within  six  months  after 
the  expiration  of  the  tenancy  («):  and  where  a  pait  of  the  tenants 
com  remained  in  a  barn  on  the  demised  premises  beyond  the  period  of 
six  calendar  months^  but  within  the  time  allowed  by  the  custom  of  the 
country  for  the  outgoing  tenant  to  get  in  and  dispose  of  his  crops;  it 
was  held,  that  the  corn  might  be  distrained  by  the  landlord  (j) :  ^ 
so  when  tlie  tenant's  remaining  was  by  agreement  (y).    But  where  a 
tenant  remained  a  few  days  afler  the  expiration  of  the  term,  and  after 
the  entry  of  a  new  tenant,  went  away,  leaving  a  cow  and  some  pig^ 
and  Acre  was  nothing  to  show  for  what  purpose  he  left  them,  and  the 
new  tenant  entered,  it  was  held  that  the  landlord  could  not  afterward* 
distrain  the  animals  so  lefl  under  the  statute  {z).    If  a  tenant  die,  and 
his  representative  enter  upon  the  premises,  and  continue  therein  untH 
the  end  of  the  term,  and  aflerwards ;  the  landlcird  may  at  any  time 
within  six  months  after  the  end  of  the  term,  under  the  restrictions  pre- 
scribed by  the  act,  distrain  for  the  arrears  which  were  due  at  the  tim^ 

agent  of  guch  landlord;  Jlex  ▼.  '^•'jj 
Bam.  &  Adol.  551  ;  2  Nev.  &  Maii.M». 
An  order,  which  states  that  the  ^*'*^ 
were  examined  upon  oath,  is  not  ^}^ 
cause  it  omits  to  state  they  were  exainm« 
on  oath  as  to  the  value  of  the  ff^^ 
moved ;  nor  is  the  warrant  on  such  an  «» 
invalid  for  omitting  to  state  that  the  wit- 
nesses were  examined  upon  oath ;  CmI^  ^• 
WiUon,  8  Mees.  &  W^cls.  411 ;  1  Hon.  » 
Hurl.  141.  On  the  7th  section  it  hai  b<«» 
ruled,  that  it  is  not  necessary  that  a  ptfgT 
seizing  goods  fraudulently  removed  ihoai* 
first  call  to  his  assistance  an  ordinary  peac* 
officer ;  it  is  sufficient  if  he  be  assisted  hft, 
person  appointed  a  special  constable  fcrtw 
occasion;  Cartwright  v.  Smitk,  1  Moois 
Rob.  284. 

(«)  mUiamt  V.  Stieen,  9  Q.  B.  14. 

(0  Doe  d.  Damd  v.   Williams,  7  Car.  ft 
Pay.  822. 

(«)  NuttaU  V.  Stamnton,  S  Bank.  &  Cics. 
51 ;  6^owl.  &  Ryl  155. 

(«)  Lewis  V.  Harris,  1  H.  Black.  7,  n-; 
Beavan  v.  Dehhay,  1  U.  Black.  & 

(y)  Knighi  V.  Beneii,  S  Bing.  3^;  " 
Moore,  222. 

(«)  Tajflerson  v.  Peters,  7  Ad.  &  BLUO; 
2  Nev.  &  Per.  622;  WiD.  Wol,  &  Dav.  6*i 


in  cases  where  there  are  conflicting  claims 
to  the  premises;  Coster  v.  Wilson,  8  Mees. 
&  Wels.  411 ;  I  Hon).  &  Hurl.  141.  Jus- 
tices, either  of  the  county  from  which 
tenants  fraudulently  remove  goods,  or  of 
that  in  which  they  are  concealed,  may  con- 
vict the  offenders  in  their  own  counties; 
Rex  V.  Morgan,  Cald.  157.  The  goods  need 
not  be  enumerated  or  specified  in  the  order 
of  the  justices ;  it  is  sufficient  if  they  find 
the  value;  Rex  v.  Rabbits,  6  Dowl.  &  Ryl. 
843,  and  Burn's  Justice,  tit  Distress.  The 
adjudication  of  the  justices  is  an  order  and 
not  a  conviction,  and  cannot,  therefore,  like 
a  conviction,  be  returned  to  the  sessions  in 
an  Bonded  form ;  Rex  v.  Cheshire  {Justices), 
5  Barn.  &  Adol.  489.  It  must  show  on  the 
face  of  it,  that  the  party  removing  the  goods 
was  tenant;  and  that  is  not  sufficiently 
shown  by  stating,  that  on  complaint  duly 
made,  the  party  was  charged  with  having 
fraudulently  removed  his  goods  from  cer- 
tain premises  to  prevent  A,  B,  from  dis- 
training them  for  arrears  of  rent  due  to  him 
for  the  said  premises,  and  that  it  appearing 
that  he  did  so  remove,  &c.,  he  is  convicted 
thereof.  It  would  seem,  also,  that  the  order 
should  state  that  the  complainant  was  the 
party's  landlord,  or  the  bailiff,  servant  or 
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the  original  tenant  died;  as  well  as  for  what  accrued  afterwards  (a).     Book  ] 
But  a  termor^  who  lets  to  an  uDder-tenant,  cannot^  after  his  term  has       ssc 
expired;  enforce  the  continuance  of  the  under-tenancy  by  distress^  if 
the  under-tenant;  although  he  still  retain  the  possession,  refuse  to  * 
acknowledge  him  as  landlord,  or  pay  him  under  threat  of  distress  {b). 


(f)  How  to  be  impounded. 
At  common  law,  when  a  distress  was  made,  the  cattle  or  goods  were  pf  impouDiU 
to  he  kept  in  a  pound — which  is  nothing  more  than  a  public  prison  for  mfn*Lawr 
that  purpose,  and  is  either  overt,  that  is  open,  or  covert,  that  is  shut 
It  was  considered  that  all  living  chattels  should  regularly  be  put  into 
a  pound  overt,  because  the  owner  at  his  peril  was  to  sustain  them, 
irhefefore  they  ought  to  be  put  into  such  open  place  as  he  could  resort 
to  for  the  purpose :  and  if  they  were  placed  in  a  private  pound,  the 
distrainer  was  bound  to  keep  them  at  his  peril  with  provision,  for 
which  he  had  no  satisfaction,  and  if  they  died  for  want  of  sustenance, 
he  was  considered  answerable  for  them  (c).    By  the  6th  section  of 
12  &  13  Vict.  c.  92,  repealing  6  t  6  Will.  IV.  c.  69,  every  person  im- 
pounding any  cattle  is  bound  to  provide  them  with  food  and  water,  on 
pain  of  forfeiting  forty  shillings.     By  sect.  6,  where  the  animal  is  not 
so  supplied  for  a  certain  time,  any  person  may  enter  the  pound  with- 
out being  a  trespasser,  and  may  supply  the  animal  with  food  and  water 
at  the  expense  of  the  owner.    The  distrainer  cannot  tie  or  bind  a  beast 
in  the  pound,  though  it  be  to  prevent  its  escape ;  for  any  act  of  his 
which  tends  to  the  injury  of  the  thing  distrained  is  done  at  his  peril : 
bat  if  catde  distrained  die  in  the  pound,  without  any  fault  of  the  dis- 
trainer, in  such  case,  he  who  made  the  distress  shall  have  an  action  of 
trespass,  if  the  distress  was  for  damage  feasant,  or  may  distrain  again, 
if  the  distress  was  for  rented).    A  distrainer  is  liable  for  any  injury 
which  cattle  distrained  receive  in  consequence  of  the  unfit  state  of  the 
pound  at  the  time  of  impounding  («).    The  distrainer  cannot  work  or 
use  the  thing  distrained,  whether  it  be  in  pound  overt  or  covert ;  be- 
cause the  distrainer  has  only  the  custody  of  the  thing  as  a  pledge :  but 
the  owner  may  make  profit  of  it  at  his  pleasure.    An  exception  to  this 
nde  exists  in  respect  to  milch  kine,  which  may  be  milked  by  the  dis- 


(s)  Braithuaiie  ▼.  Cooksey,  1  H.  Black. 
46S. 

(h)  Bwrme  v.  Bichardson,  4  Taunt  720. 

(e)  1  Inst.  4. 

(<0  Ftupar  ▼.  EdvMwdi,  1  Salk.  248 ;  12 
Mod.  65S;  Holt,  256;  1  Lord  Raym.  719. 
A  poand-keeper  is  bound  to  receive^ very- 
thing  offered  to  his  custody,  and  is  not  an- 
BvoaUe  whether  the  thing  were  legally 
impomided  or  not;  Branding  v.  Kent,  Cowp. 
476 :  1  Term  Rep.  62 :  an  action  of  tres- 
pass, therefore,  will  not  lie  against  him 
inendy  for  receiving  a  distress,  though  the 
onginal  taking  be  tortious;  for  the  pound 


being  the  custody  of  the  law,  if  the  distress 
be  wrongfully  taken,  the  distrainer  is  an- 
swerable, not  he.  When  the  cattle  are  once 
impounded,  he  cannot  let  them  go  without 
a  replevin  or  the  consent  of  the  party ;  if, 
however,  the  pound-keeper  goes  one  jot 
beyond  his  duty,  and  assents  to  the  tres- 
pass, that  may  be  a  different  case.  Neither 
can  a  pound-keeper  bring  an  action  if  the 
pound  be  broken,  but  it  must  be  brought 
by  the  party  interested. 

{e)  Wilder  v.  Speer,  8  Ad.  &  El.  547;  » 
Nev.  ft  Per.  636 ;  1  WiU.  Wol.  &  Hod.  378. 


cc2 


»  w*- 


PROCEEDINGS  IN  DISTRESS. 


.II. 

atutoiy,  Ed- 
•troents  as  to 
at  Pound. 
e2P.  &M. 
12. 


Enactments  of 
llGeb.  II. 
c  19. 


trainer,  because  it  may  be  necessary  to  their  preservation,  and  conse- 
quently of  benefit  to  the  owner  (/). 

By  the  statute  1  &  2  Philip  &  Mary,  c.  12,  s.  1,  no  distress  of  cattle 
is  to  be  driven  out  of  the  hundred,  rape,  wapentake  or  lathe,  where  the 
same  is  taken,  except  it  be  to  a  pound  overt  within  the  same  shire, 
nor  above  three  miles  from  the  place  where  the  same  is  taken,  nor 
impounded  in  several  places,  whereby  the  owner  may  be  constrained 
to  sue  several  replevins,  on  pain  of  forfeiting  to  the  party  grieved  one 
hundred  shillings  and  treble  damages.     And  by  sect  2  of  the  same 
act,  no  person  shall  take  for  keeping  in  pound  or  impdrnding  any  dis- 
tress, above  fourpence  for  any  one  whole  distress;  and  where  less  has 
been  used,  there  to  take  less,  on  pain  of  forfeiting  5/.  to  the  party 
grieved,  besides  what  he  should  take  above  fourpence-    On  this  statnlc 
it  has  been  held,  that  where  lands  lying  in  two  adjoining  counties  were 
let  under  one  demise  at  one  entire  rent^  and  the  landlord  distrained 
cattle  in  both  counties  for  rent  in  arrear,  that  he  might  chase  them  aH 
into  one  county ;  but  that  if  the  counties  had  not  adjoined,  it  would 
have  been  otherwise  {g).    The  offence  created  by  this  statute  for  im- 
pounding a  distress  in  a  wrong  place  is  but  a  single  offaice,  and  sbaQ 
be  satisfied  with  one  forfeiture,  though  three  or  four  are  concerned  in 
doing  the  act,  as  the  offence  cannot  be  severed  so  as  to  make  eadi 
offender  separately  liable  to  the  penalty ;  the  meaning  of  the  statnte 
being,  that  the  penalty  shall  be  referred  to  the  offence,  not  to  the  per- 
son (A) :   thus  where  three  persons  distrained  a  flock  of  sheep,  and 
severally  impounded  them  in  three  several  pounds,  it  was  held,  that 
they  should  forfeit  but  one  6/.,  and  one  treble  damages  (£)•    ^^  ^^ 
an  action  the  venue  may  be  laid  in  either  county  (A).    The  second  sec- 
tion of  the  statute  does  not  extend  to  cases  where  the  goods  are 
impounded  on  the  premises  by  virtue  of  the  statute  next  mentioQed(/)« 

There  was  formerly  considerable  difficulty  as  to  the  pound  in  which 
the  distress  was  to  be  placed :  thus  beasts  were  to  be  put  in  a  public 
pound,  but  household  goods,  &c.,  which  might  receive  damage  from 
the  weather,  were  to  be  put  in  a  pound  covert.  To  remedy  the  incon- 
venience to  which  this  frequently  gave  rise,  the  statute  11  (xeaU. 
c.  19,  s.  10,  enacted,  that  any  person  distraining  may  impound  or 
otherwise  secure  the  distress,  of  what  kind  soever  it  be,  in  such  place, 
or  on  such  part  of  the  premises'  as  shall  be  most  convenient,  and  may 
appraise  and  sell  the  same  as  any  person  before  might  have  done  off 


(/)  BacAfar.  titDcj^e<i,(D2).  Cases 
in  die  books  cast  some  degree  of  doabt  on 
the  legality  of  this  dictum  in  Cro.  Jac.  148 
(see  Gilbert's  Law  of  Distress,  65);  but 
the  reason  of  the  thing  is  so  forcible,  that 
the  dictum  of  that  day  respecting  this  point 
would  clearly  be  recognized  as  law  at  this 
period.  • 

{g)  Walter  ▼.  RumbaU,  1  Lord  Raym.  53; 


12Mod.7G;  lSalk.247. 

{h)^9  y.  Clarkt,  Cowp.  612. 

(t)  Partridge  v.  Najflor,  Crow  Bfa.  «»j 
Moore,  453. 

(k)  Pbpe  V.  Dams,  2  Taont.  252;  2  CiiBp> 
266. 

(0  Ould  V.  Chamberimm,  5  Bam.  &  AM 
1049;  3  Nev.  &  Man.  520. 
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the  premises.     In  one  case  the  law  was  admitted  to  be,  that  without     Boos:  II. 

coDsenty  the  distrainer  ought  either  to  put  the  goods  all  into  one  room,     '  seVt^  4. 

and  keep  possession  of  that  only,  or  remove  the  goods  out  of  the  • 

house;  bat  very  slight  evidence  will  support  a  consent  (m).     It  has 

also  been  held,  that  if  necessary  to  secure  a  distress  in  a  cottage,  it 

might  be  locked  up  so  as  to  exclude  the  tenant  altogether  (»).    An 

open  field  is  a  sufficient  pound  for  cattif  (o).    The  agent  of  a  landlord 

went  into  a  field  where  the  tenant's  cattle  were  feeding,  and  placing 

his  hand  on  one  of  the  beasts,  said  he  distrained  them  all,  counted 

them,  and  took  a  note  of  them,  which  he  left  with  the  tenant,  and  then 

weRt  away,  doing  nothing  further  with  the  beasts ;  the  next  morning 

he  left  with  the  tenant  a  notice,  stating  he  had  distrained  the  cattle, 

aad  had  impounded  them  in  the  place  or  places  therein  mentioned,  and 

(he  notice  afterwards  stated  they  were  impounded  **  on  the  premises :" 

it  was  held,  that  this  impounding  was  sufficient  to  make  a  tender  of 

the  rent  and  costs  afterwards  too  hte(p). 

(g)  Haw  disposed  of. 
The  distress  being  considered  merely  as  a  pledge,  could  not  at  the  Statutory  En- 
common  law  be  sold ;  but  by  the  statute  2  Will,  k  Mary,  sess.  1,  c.  5,  f^hTg  the'sale 
.  8. 2,  it  is  enacted,  that  where  any  goods  shall  be  distrained  for  rent  of  l>i«tre««. 
reserved  and  due  upon  any  demise,  lease  or  contra^  whatsoever;  and 
the  tenant  or  owner  of  the  goods  so  distrained  shall  not,  within  five 
days  next  after  such  distress  taken,  and  notice  thereof,  with  the  cause 
of  such  taking,  left  at  the  chief  mansion-house  or  other  most  notorious 
phce  on  the  premises,  replevy  the  same ;  in  such  case,  the  person  dis- 
training shall,  with  the  sheriff  or  under-sheriff  of  the  county,  or  with 
the  constaUe  of  the  hundred,  parish  or  place  where  such  distress  shall 
be  taken^  cause  the  goods  so  distrained  to  be  appraised  by  two  sworn 
appraisers  (whom  such  sheriff,  under-sheriff  or  constable  shall  swear 
to  appraise  the  same  truly,  according  to  the  l)est  of  their  understand- 
ings), and  after  such  appraisement  may  sell  the  same  for  the  best  price 
that  can  be  gotten  for  them,  for  satisfaction  of  the  rent  and  charges  of 
the  distress,  appraisement  and  sale;  leaving  the  overplus,  if  any,  with 
the  sfaerifi^  under-sheriff  or  constable,  for  the  owner's  use.    The  statute 
11  Geo.  c  I9y  8.  9,  requires  that  the  tenants  have  notice  of  the  place 
where  the  distress  is  lodged. 

The  notice  of  distress  must  be  in  writing  (^);  and  its  object  being  to  What  is  a  suf- 
enable  the  distrainer  to  sell  under  the  2  Will.  &  Mary,  sess.  1,  c.  6,  of  DUtJ^*" 
s.  2,  it  ought  to  inform  the  tenant  or  the  person  whose  effects  are  taken 

(m)  Waakbcm  ▼.  Black,  11  East,  405,  n.  (p)  ThmoM  v.  Harrie$,  1  Scott,  N.  R. 

(a)  Coz  T.  Prnnter^  7  Car.  &  Pay.  767;  524;  1  Man.ft  Gr.  695.    As  to  tender,  see 

see  also  W^ods  ▼.  Durrani^  16  Mees.  &  Wels.  ante,  S50. 

149L  {q)  mUim  ▼.  Nightingale^  8  Queen's  B. 

(•)  CoiiUmtm  v.   HScJbr,  1  Car.  &  Mar.  Rep.  1034. 
26e. 
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by  expressing  what  are  the  goods  taken^  and  also  what  is  tbe  amount 
of  rent  in  arrear(r),     A  notice  stated  that  the  distrainer  "had  dis- 
trained the  goods,  chattels  and  things  mentioned  in  the  iiiYentory 
thereunder  written."    The  inventory  referred  to  mentioned  one  of  tbe 
articles  in  question,  and  contained  the  following  words:  "andonj 
other  goods  and  effects  that  may  be  found  in  and  about  tbe  premises." 
This  was  held  to  be  a  good  motice  («).     But  where  a  notice  stated  a 
distress  of  the  several  goods  specified  in  the  schedule,  which,  after 
enumerating  certain  goods,  concluded  thus — "  and  aU  a^Atfr  goods  that 
may  be  required^  in  order  to  satisfy  the  above  rent,  together  with  all 
necessary  expenses ;"  it  was  held,  that  this  notice  was  too  vagoe  and 
uncertain  to  justify  the  sale  of  the  goods  of  a  stranger  which  he  had 
deposited  on  the  premises  (0-     The  notice  need  not  set  forth  at  what 
time  the  rent  became  due  for  which  the  distress  has  been  made  (a); 
Dor  need  the  time  even  of  taking  the  goods  be  expressed  therein,  since 
a  man  may  distrain  for  one  cause  and  justify  for  another  (or).    Notice 
to  the  owner  is  sufficient  as  against  him,  unless  a  replevin  has  been 
sued  by  the  tenant,  in  which  case  there  must  be  personal  notice  to  the 
tenant  to  warrant  a  sale  under  the  statute :  in  all  cases,  indeed,  a  per- 
sonal notice  is  preferable  to  notice  left  at  the  mansion-house,  on  account 
of  the  difficulty  of  proof  (y) :  a  want  of  notice,  however,  does  not  ren- . 
der  a  distress  inve^^d  {z). 

The  landlord  cannot  sell  the  goods  distrained  before  the  expiratioo 
of  the  five  days  allowed  by  the  statute,  and  those  days  must  be  calcn- 
lated  as  in  other  cases,  inclusively  of  the  last  and  exclusively  of  the 
day  of  taking.     If,  therefore,  a  distress  has  been  taken  on  any  hour  of 
the  1st  of  January,  for  example,  the  sale  would  not  be  lawful  until  the 
morning  of  the  7th  (a),  which  five  days  are  inclusive  of  the  day  of  the 
sale,  but  exclusive  of  the  time  of  the  sale;  therefore,  it  seems  thed^ 
tress  may  be  removed  on  the  sixth  day :  thus  where  a  distress  was 
made,  and  a  regular  notice  of  sale  given  on  the  12th  day  of  May,  asd 
on  the  afternoon  of  the  17th  day  of  the  same  month  the  goods  were 
removed  and  sold;  it  was  held,  that  on  the  evening  of  tlie  17th, ihe 
five  days  from  the  time  of  the  distress  had  completely  expired,  and 
therefore  that  the  removal  and  sale  were  regular  according  to  the  time 
allowed  by  the  statute.     The  landlord  should  remove  the  goods  at 
the  end  of  five  days  from  the  tenant's  premises,  as  he  may  be  deemed 
a  trespasser  for  keeping  them  there  (&) :  thus  where  A.,  entered  under 


(r)  Kerhy  v.  Harding^  6  Exch.  Rep.  23*. 

(#)  Wakeman  v.  Lindseijt  19  Law  J.,  Q.  B,, 
166. 

(0  Kerby  v.  Harding ^  6  Exch.  Rep.  284. 

iu)  Moss  V.  GalUmore,  1  Dougl.  279. 

(x)  Crowther  v.  Ranubottom,  7  Term  Rep. 
654;  Etherton  v.  Popplewell,  1  East,  139; 
Wootley  V.  Gregory,  2  You.  &  Jer.  5ZQ, 

(y)  Walter  v.  Rumbally  1  Lord  Raym.  5Z\ 


12  Mod.  76;  1  Salk.  247. 
{»^  Trent  v.  Hunt,  9  Excb.  Rep.  14i 
(a)  Robinson  v.  Wtui^imgtoM,  13  Qoeeo'f 

B.  Rep.  753 ;  overruling  JVaUaet  t.  K»%^  1 

H.  Black.  13 ;  and  Harper  v.  Tmneen,  6  Ctf. 

&  Pay.  166;  as  far  as  those  ca^cs  tend  o 

establish  a  contrary  doctrine. 

(6)  Origin  V.  SeoU,  2  StTB.  717;  S  I^ 

Raym.  1424. 
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a  warrant  of  distress  for  rent  in  arrear^  and  continued  in  possession 
of  the  goods  upon  the  premises  fifteen  days^  during  the  four  last  of 
which  he  was  removing  the  goods,  which  were  afterwards  sold  under 
the  distress ;  it  was  held,  that  he  was  liable  to  an  action  of  trespass  for 
continuing  on  the  premises,  and  disturbing  the  plaintiff  in  the  occupa- 
tion of  his  house,  after  the  time  allowed  by  law(e/) :  but  a  reasonable 
time  after  the  expiration  of  the  five  days  from  the  time  of  the  distress 
is  allowed  by  law  to  the  landlord  to  remain  on  the  premises  for  ap- 
praising and  selling  the  goods  distrained  (e).     It  is  usual  for  the  tenant 
to  give  a  consent  for  the  landlord  to  remain  beyond  the  five  days,  as  it 
ia  for  the  tenant's  advantage  that  the  goods  be  not  sold,  or  if  that  is 
the  case,  sacrificed  by  hurrying  on  the  sale :  if  such  consent  be  given, 
it  is  prudent,  although  not  absolutely  necessary,  to  have  it  in  writing. 
If  a  landlord  has  distrained  for  rent,  but  does  not  sell  within  the  five 
days,  by  an  arrangement  between  him  and  the  tenant,  that  is  no  proof 
per  se  of  collusion  (/) :  and  the  request  of  the  tenant  will  justify  the 
landlord  in  detaining  the  goods  of  a  lodger  upon  the  premises  beyond 
the  proper  time  of  selling,  if  he  did  not  know  which  were  the  goods  of 
the  lodger,  and  which  were  those  of  the  tenant  (^).    Standing  corn 
and  growing  crops  seized  as  a  distress  for  rent,  cannot  be  sold  before 
they  are  ripe,  for  the  tenant  may  tender  the  rent  before  they  are 
ripe  (A). 

(h)  Appraisement  and  Mode  of  Sale. 
Before  the  distress  can  be  sold,  it  must  be  appraised  by  two(i)  Bv  and  before] 
sworn  appraisers,  who  must  be  reasonably  competent,  but  need  not  ^  ^^^  ^    ^ 
be  professional  appraisers  (A) :  it  must  not  be  appraised  by  the  party 
making  it  (1),  as  it  is  illegal  to  swear  the  person  who  distrains  as  one 
of  the  appraisers  (m),  for  he  is  interested  in  the  business :   and  the 
statute  says  that  he,  with  the  sheriff,  &c.,  shall  cause  the  goods  to  be 
appraised  by  two  sworn  appraisers.     In  a  late  case,  where  a  broker, 
having  distrained  goods  for  rent,  was  afterwards  sworn  one  of  the  ap- 
praisers, and  together  with  another  broker  valued  them  to  the  plaintiff, 
who  became  the  purchaser  according  to  such  valuation ;  it  was  held, 
that  the  sale  was  irregular  under  the  statute  2  Will.  &  Mary,  sess.  1, 
c.  5,  8.  2(n).     It  was  formerly  laid  down,  that  the  appraisers  need  be 


praisers  are  \ 
be  sworn. 


id)  Winterhoume  ▼.  Morgan,  1 1  East,  395 ; 
2  Camp.  117,  n. ;  see  also  Etherion  v.  Pop- 
Ptfwil,  1  East,  139. 

(e)  Put  V.  Shew,  4  Bam.  &  Aid.  208. 

(/)  Harrison  v.  Barryy  7  Price,  690. 

(g)  Fisher  t.  A^ar,  2  Car.  &  Pay.  874. 

(&)  Given  ▼.  LeigJh  3  Bam.  &  Aid.  470 ; 
Proudi4>ve  ▼.  Twemlcw,  1  Cromp.  &  Mees. 
W;  3Tyr.  260. 

(0  It  is  necessary  that  there  should  be 
two  sworn  appraisers  under  the  2  W.  &  M. 
*6U^  1,  c  5,  s.  2,  notwithstanding  the  sche- 
dule of  the  57  Geo.  III.  c.  93,  speaks  of  an 


appraisement  "by  one  broker  or  more;*' 
Allen  V.  Flicker,  10  Ad.  &  El.  640;  4  Per. 
&  Dav.  785 ;  Bishop  v.  Bryant,  6  Car.  & 
Pay.  484 ;  but  see  contra  Fletcher  v.  Saun- 
ders, 6  Car.  &  Pay.  747 ;  1  Mood.  &  Rob. 
375. 

(Jfc)  Roden  V.  Eyton,  6  C.  B.  Rep.  427. 

(/)  Westwood  V.  Coume,  1  Stark.  172. 

(m)  Andrews  ▼.  RusseU,  Bull.  N.  P.  81. 

(n)  Lyon  v.  Welden,  2  Bing.  334 ;  9 
Moore,  629.  It  has  been  held,  that  if  the 
tenant,  to  save  expense,  requests  that  ap- 
praisers may  not  be  called  in,  and  in  con- 
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swora  only  by  the  constable  of  the  hundred  in  which  the  distress  is 
impounded :  but  it  has  been  recently  held,  that  the  appraiser  of  a 
distress  must  be  sworn  before  the  constable  of  the  parish  where  it  is 
taken;  as  the  constable  of  the  adjoining  parish  cannot  interfere, 
though  the  proper  constable  is  not  to  be  found  when  wanted  (o). 

The  constable  must  attend  with  the  appraisers  at  the  time  of  the 
appraisement,  and  must  swear  them  before  they  make  ii(p);  he 
usually  endorses  a  memorandum  of  his  having  done  so  upon  the 
inventory.  In  a  recent  case,  an  objection  was  taken  to  a  similar 
memomndum  made  on  the  replevin  bond,  on  the  ground  of  its  not 
having  been  stamped  with  an  affidavit  stamp;  but  the  court  held, 
that,  in  effect,  such  a  memorandum  was  not  an  affidavit,  but  a  mere 
note  of  the  fact  of  the  oath  having  been  administered,  and  therefore 
that  it  need  not  be  stamped  (q).  Having  been  sworn,  the  appraisers 
proceed  to  appraise  the  goods,  and  usually  write  their  appraisement 
upon  the  inventory  (r).  Where  goods  are  distrained,  and  at  the  end 
of  the  five  days  appraised  but  not  sold,  the  act  of  appraisement  does 
not  take  away  the  tenant's  right  to  replevy  them  («). 

Before  any  sale  takes  place,  the  sheriff's  office  should  be  searched 
to  see  if  the  goods  have  been  replevied  ;  if  that  is  not  the  case,  and 
the  rent  and  chaises  remain  unpaid  at  the  end  of  the  five  days  allowed 
by  law,  the  goods  should  be  sold  for  the  best  price  which  can  be  got 
for  them  (t).  The  'whole  produce,  if  necessary,  may  be  applied  in 
satisfaction  of  the  rent  and  expenses  of  the  distress ;  but  if  the  prodaoe 
be  more  than  sufficient  for  that  purpose,  the  residue  should  be  left  in 
the  hands  of  the  sheriff,  under-sheriff^  or  constable — ^usually  the  latter— 
for  the  use  of  the  owner  of  the  goods  distrained.  It  seems  that  there 
is  no  order  required  by  law  to  be  observed  on  the  sale  of  goods,— as 
that  the  beasts  of  the  plough  should  be  postponed  to  other  goods;  nor 
is  it  therefore  a  cause  of  action  that  the  beasts  of  the  plough  should  be 
sold  before  the  other  goods  are  disposed  of,  where  the  distress  itself 
was  not  wrongful  (u).  Where  the  goods  have  been  valued,  it  is  not 
unusual  for  the  appraisers  to  buy  them  at  their  own  valuation;  a 
receipt  for  the  amount  at  the  bottom  of  the  inventory,  witnessed  by 
the  person  who  swore  them,  is  usually  considered  a  sufficient  discharge: 
but  if  the  distress  be  of  considerable  value,  it  is  more  advisable  to  have 


sequence  the  broker  who  made  the  seizure 
values  the  goods,  the  tenant  cannot  in  an 
action  complain  of  that  which  was  done  as 
an  irregularity ;  Bishop  v.  Bryant,  6  Car.  & 
Pay.  484. 
(o)  Avenell  v.  Crokeft  Mood.  &  Malk.  172. 
{p)  Kenny  v.  May^  1  Mood.  &  Rob.  56. 
iq)  Dunn  V.  Lwoe,  4  Bing.  193 ;  12  Moore, 
407. 
(r)  By  statute  65  Geo.  III.  c. 
184,  the  stamps  on  appraise- 
ments, where  the  amount  of 
the  valuation  does  not  exceed 


50&,  mustbe jgO    2    6 

if  it  exceeds  50L  but  not  1001.  0  5  # 
if  it  exceeds  1002.  but  not  200iL  0  10  0 
if  it  exceeds  2002.  but  not  5002.  0  15    0 

and  if  it  exceeds  5002. 1    0    0 

(«)  Jacob  Y.  King,  5  Taunt  451 ;  1  Mnsh. 

135. 
(0  If  the  distress  is  for  less  than  20il,  a 

person  selling  the  goods  by  auction  n«ed 

not  have  an  auctioneer's  licence ;  see  stat 

8  &  9  Vict  c  15,  8.  5. 
(tt)  Jtnner  v.  YoUand,  6  Price,  5;  2  Chit 

167. 
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a  proper  bargain  and  sale  between  the  landlord  and  the  person  who     Book  II. 

swears  them,  the  appraisers  and  purchasers,  for  the  better  proof  of  the       sect.  4^ 

transaction  afterwards.    A  distress  sold  at  the  appraised  value  is  in- 

tended  to  have  been  sold  at  the  best  price,  since  the  law  relies  upon 

tbe  appraisers  having  been  sworn  (x) :  it  has,  however,  been  held,  that 

upon  a  count  for  not  selling  goods  distrained  at  thi^best  prices,  the 

pJaiotifPmay  go  into  evidence  to  show  that  the  goods  were  allowed  to 

stand  in  the  rain,  and  that  they  were  improperly  allotted  (y).     If  a 

tenant  is  under  a  covenant  not  to  carry  hay  and  straw  off  the  premises, 

the  landlord  is  not  entitled  to  sell  hay  and  straw  that  he  has  taken  as 

a  distress,  subject  to  a  condition  that  the  purchaser  shall  consume  it  on 

the  premises  (2r).     Where  goods,  which  were  on  the  tenant's  lands, 

were  sold  under  a  distress  with  a  condition,  to  which  the  tenant  was  a 

party,  that  they  might  remain  on  the  land  up  to  a  certain  day,  and  that 

the  buyer  might  enter  and  take  the  goods,  the  tenant  cannot  revoke 

this  licence  to  enter  on  the  land  (a).    But  such  a  licence  is  not  implied 

by  hw,  though  the  goods  may  have  remained  on  the  land  with  the 

tenant's  assented). 

(i)  Second  Distress. 
By  statute  17  Car.  IL  c.  7,  s.  4,  in  all  cases  where  the  value  of  the  When  a  Se- 
cattle  distrained  shall  not  be  found  to  be  of  the  full  value  of  the  arrears  ^y  b^'^. 
distrained  for,  the  party  to  whom  such  arrears  are  due,  his  executors 
or  admmistrators,  may  distrain  again  for  the  said  arrears :  but  a  second 
distress  cannot,  it  seems,  be  at  all  justified,  where  there  is  enough 
which  might  have  been  taken  upon  the  first,  if  the  distrainer  had  then 
thought  proper ;  for  a  man  who  has  an  entire  duty  (as  rent,  for  ex- 
ample) shall  not  split  the  entire  sum,  and  distrain  for  one  part  of  it 
at  one  time,  and  for  the  other  part  of  it  at-  another  time,  and  so  toties 
qnoties  for  several  times ;  for  that  is  great  oppression  (c).    And  there- 
fore trover  will  lie  against  a  landlord  for  the  goods  taken  on  a  second 
distress,  where  he  might  have  taken  sufficient  on  the  first,  or  where  he 
has  voluntarily  abandoned  it(d).    So  where  a  landlord,  having  dis- 
trained a  tenant  who  had  committed  an  act  of  bankruptcy,  withdrew 
the  distress  in  consequence  of  a  creditor  of  the  tenant  stating  that  he 
was  proceeding  in  bankruptcy  against  the  tenant,  and  warning  the 
landlord  not  to  sell,  it  was  held,  that  a  second  distress  was  ill^al  (e). 
If  a  man,  however,  seize  for  the  whole  sum  that  is  due  to  him,  and  • 

(')  Waiter  ▼.  Rumball,  I  Lord  Raym.  ^8;  8  Per.  &  Day.  5 ;  see  also  Wood  y.  Lead- 

12  Mod.  76;  1  Salk.  247.  Utter,  13  Mees.  &  Wels.  838. 

(y)  Foynter  y.  Buckley,  6  Car.  &  Pay.  512.  (b)  WiUiam  y.  Morris,  8  Meea.  &  Welt. 

(s)  Bidgway  v.   Lord  Stt^ord,  6  Exch.  488. 

^^  404;  post,  Cbap.  IV.,  sect.  4 ;  oyer-  (c)  Gambrell  y.  The  Earl  of  Falmouth,  4 

ruling  Abbey  y.  Petch^  8  Mees.  &  Wels.  419 ;  Ad.  &  El.  73 ;  see  also  Lear  v.  Caldeeott,  4 


>nd  see  Pnuker  y.  Lee,  10  Mees.  &  Wels.      Queen's  B.  Rep.  123;  8  Gale  &  Day.  491 

709;  and  Jioden  v.  Eytcn,  6  C.  B.  Rep.  427.  {d)  Dawson  y.  Cropp,  1  Com.  B.  Rep.  96' 

(a)  Wood  y.  MwOey,  11  Ad.  &  EL  34;  \e)  Bagge  y.  Mawby,  8  Exch.  Rep.  641. 
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Book  II.     only  mistake  the  value  of  the  goods  seized,  which  maybe  of  uncertain 
Chapter  II  .  • 

Sect.  4.  '   ^^  imaginary  value,  as  pictures,  jewels,  race-horses,  &c.,  there  is  no 

reason  why  he  should  not  afterwards  complete  his  execution  by  making 
a  further  seizure  (/).     If  a  plaintiff  in  replevin  be  nonsuited,  the  de- 
fendant may  again  distrain  the  same  goods  for  rent  subsequently  ac- 
crued, previously  to  executing  his  retomo  habendo,  without  waiving 
his  action  against  the  sureties  on  the  bond  {g).    Where  to  a  cogm- 
zance  for  rent  in  arrear,  there  was  a  plea  in  bar,  that  the  defendant, 
on  a  former  occasion,  made  a  distress  for  the  same  rent,  and  took 
goods  liable  to  distress  sufficient  to  discbarge  the  rent  in  arrear  and 
the  costs  of  the  distress,  and  might  thereby  have  paid  the  arrears  of 
rent,  but  neglected  so  to  do,  and  wrongfully  made  a  second  distress 
for  the  same  rent;  it  was  held  ill  on  special  demurrer,  assigning  for 
cause  that  the  plea  did  not  show  that  the  rent  was  satisfied  by  die 
former  distress  (A).     And  where  to  an  avowry  by  executors,  fw  rent 
due  in  the  lifetime  of  their  testator,  there  was  a  plea  in  bar  that  the 
testator  took  as  a  distress  for  the  same  rent  goods  of  a  sufficient  valoe 
to  satisfy  such  rent  and  the  costs  of  taking  the  distress ;  it  was  held 
insufficient,  as  it  should  have  shown  that  such  distress  produced  a 
satisfaction  of  the  rent  (t). 


to  a  Rescue. 


(j)  JRescue  and  Pound-Breach, 
What  amounts  Rescue  is  where  the  owner,  or  other  person,  by  force  takes  away  a 
thing  distrained  from  the  person  distraining,  after  the  latter  has  heen 
actually  in  possession ;  but  if  he  never  in  feet  had  possession— as 
when  disturbed  in  making  the  distress — it  is  no  rescue  (A).  If  cattle 
distrained  go  on  to  the  premises  of  the  owner  while  being  driven  to 
the  pound,  and  he  refuse  to  deliver  them  up  upon  demand  by  the  dis- 
trainer, it  is  a  rescue  in  law(/) :  but  where  the  plaintiff  distrained  the 
defendant's  cattle  damage  feasant,  and  went  to  apprize  the  defendant, 
and  during  his  absence  the  cattle  escaped  for  half  an  hour  into  the 
defendant's  grounds,  from  whence  the  plaintiff  on  his  return  drove 
them  to  his  own  yard ;  it  was  held,  that  the  defendant  having  taken 
them  from  thence,  it  was  no  rescue(m).  Where  the  landlord  employed 
a  sheriff's  officer,  who  took  possession  under  the  distress,  and  then, 
on  receiving  a  fi.  fa.,  sold  the  goods  under  it,  this,  though  done  by  the 
same  person^  is  a  rescue  and  pound-breach  (n).    The  following  iactS) 


)  Hutchitu  V.  Chambers,  1  Burr.  579;  from,  recover.    It  is  defined  by  Coke  to^ 

ms.  Saund.  201,  n.  1.  a  taking  away  and  setting  at  liberty  >g*^^ 

^  H^ord  V.  Alger,  1  Taunt  218.  law  a  distress  taken,  or  a  person  ainsted^ 

Hudd  y.  Ravejior,  2  Brod.  &  Bing.  the  process  or  course  of  law.    Co.  Lit  1W< 

662;    5  Moore,  542;   see  aiso  Dawson  v.  (I)  1  Inst  161. 

Cropp,  1  Com.  B.  Rep.  961;  3  Dow.  &  Low.  (m)  Knowles  v.  Blake,  5  Bing.  499:  ' 

225.  Moore  &  Pay.  214. 

(i)  Lingham  v.  Warren,  2  Brod.  &  Bing.  (n)  Reddell  v.  Stowey,  2  Mood.  &  I^ 

86 :  4  Moore,  409.  858.     See  also  Ttumer  ▼.  Ford,  15  Mees.  & 

{k)  Bull.  N.  P.  84.     It  is  also  caUed  res-  Wels.  212. 
cous,  from  recourser,  recuperarci  to  take 
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however,  were  held  insufficient  to  enable  the  plaintiff  to  maintain  an     Book  II. 

Chapter  II* 

action  for  a  pound-breach  or  rescue :  the  plaintiff  levied  a  distress  for  sect.  4. 
rent  in  arrear^  and  impounded  the  goods  upon  the  premises ;  whilst 
his  bailiff  was  removing  them,  the  defendant,  a  sheriff's  officer,  came 
into  the  house,  and  said  that  he  had  a  fi.  fa.  against  the  plaintiff,  and 
that  he  would  not  allow  the  goods  to  be  removed ;  plaintiff's  tenant 
thereupon  ejected  plaintiff's  bailiff,  and  brought  back  the  goods  which 
had  been  removed  (o).  By  the  12  &  13  Vict.  c.  92,  s.  6,  where  animals 
impounded  are  not  properly  supplied  with  water,  any  person  may  enter 
a  pound  for  the  purpose  of  so  supplying  them,  without  being  a  tres- 


If  a  distress  be  taken  without  cause,  the  party  may  lawfully  make  When  a  Res- 
a  rescue  before  it  is  impounded  (p) :  but  if  it  is  impounded,  he  cannot  ^ad"*^ 
justify  a  breach  of  the  pound  to  take  it  out;  because  the  distress  is 
then  in  the  custody  of  the  law ;  if,  however,  the  pound  be  unlocked, 
it  seems  he  may  take  it. 

By  the  common  law,  if  a  man  broke  the  pound,  or  the  lock  of  it,  or  Remedies  for 
any  part  of  it,  he  greatly  offended  against  the  peace,  and  committed  Yov^d-hn^ch. 
a  trespass  against  the  king,  and  to  the  lord  of  the  fee,  the  sheriffs  and 
hundredors  in  breach  of  the  peace,  and  to  the  party  in  delay  of  justice ; 
wherefore  hue  and  cry  was  levied  against  him  as  against  those  who 
broke  the  peace ;  and  the  party  who  distrained  might  take  the  goods 
again  wheresoever  he  found  them,  and  again  impound  them  (g).  Be- 
sides the  old  remedy  by  writ  of  rescous,  by  statute  2  Will.  &  Mary, 
8688.  1,  c.  6,  s.  4,  on  any  pound-breach  or  rescous  of  goods  distrained 
for  rent,  the  person  grieved  thereby  shall^  in  a  special  action  upon  the 
case,  recover  treble  damages  and  costs  against  the  offender,  or  against 
the  owner  of  the  goods,  if  they  be  afterwards  found  to  come  into  his 
use  or  possession  (r) :  but  where  goods  fraudulently  removed  and  dis- 
trained on  the  premises  of  a  third  party  are  rescued  by  him,  it  may  be 
a  question  whether  an  action  in  respect  of  such  rescue  can  be  main- 
tained under  this  section  («).  In  an  action  on  this  statute,  it  has  been 
adjudged  that  it  is  no  answer  that  the  rent  and  demand  were  tendered 
after  the  distress  and  impounding  {t) ;  and  that  the  word  "  treble" 
shall  refer  as  well  to  the  word  "  costs"  as  to  the  word  "  damages,"  and 
consequently  that  the  costs  shall  be  trebled  as  well  as  the  damages  (u). 
A  plea  of  recaption  upon  a  rescue  must  aver  that  the  recaption  was  on 
fr^  pursuit  (x).  It  would  seem  that  trover  is  not  maintainable  by 
the  landlord  for  goods  distrained  by  him  (y). 

(0)  St&ry  V.  FiMtis,  2  Low.  M.  &  P.  198.  (»)  Hanson  ▼.  Siorey,  1  Ld.  Raym.  10; 

ip)  1  Inst.  47.  as  to  treble  costs,  see  post.  Book  III., 

q)  Ibid.  Chap.  I.,  Sect.  9. 

(r)  Where   a   distress  is  taken  damage  (*)  iWcA  v.  W^ooMcy,  7  Bing.  651 ;  5  Moore 

fettant,  a  siunmary  remedy  is  gi^en  by  stat.  &  Pay.  663. 

6  &  7  Vict,  c  SO.  (y)  Turner y.Ford,  15  Meea  &  Wcl8.212; 

(*)  Harris  v.  Tkirkeld,  20  Law  Times,  98.  Wilbraham  v.  Snow,  2  Saund.  47  a ;  Moneux 

(0  Pirth  ▼.  Purvis,  5  Term  Rep.  432.  v.  Goreham,  Selw.  N.  P.  1884,  9th  edit. 
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Book  II. 
Chapter  XL  Sect.  6. — Eocpenses  of  Distresses. 

Sect.  5.  r  j 

"  By  the  statute  67  Geo.  III.  c.  93,  for  regulating  the  costs  of  dis- 

penses where     tresses  levied  for  payment  of  small  rents,  after  reciting  that  divers 
ksfthan^m     persons  acting  as  brokers,  and  distraining  on  the  goods  and  chatteb 
of  others,  or  employed  in  the  course  of  such  distresses,  had  of  late 
made  excessive  chaises,  to  the  great  oppression  of  poor  tenants  and 
others,  and  that  it  was  expedient  to  check  spch  practices,  it  was 
enacted,  sect.  1, ''  that  no  person  making  any  distress  for  rent,  where 
the  sum  demanded  and  due  shall  not  excec^l  20Z.  for  and  in  respect 
of  such  rent,  nor  any  person  whatsoever  employed  in  any  manaer  ia 
making  such  distress,  or  doing  any  act  whatsoever  in  the  course  of 
such  distress,  or  for  carrying  the  same  into  effect,  shall  have,  take  or 
receive  out  of  the  produce  of  the  goods  or  chattels  distrained  upon 
and  sold,  or  from  the  tenant  distrained  on,  or  from  the  landlord,  or 
from  any  other  person  whatsoever,  any  other  or  more  costs  and  charges 
for  and  in  respect  of  such  distress,  or  any  matter  or  thing  done  therein, 
than  such  as  are  fixed  and  set  forth  in  the  schedule  hereunto  annexed, 
and  appropriated  to  each  act  which  shall  have  been  done  in  the  course 
of  such  distress ;  and  no  person  or  persons  whatsoever  shall  make  any 
charge  for  any  act,  matter  or  thing  mentioned  in  the  schedule,  unless 
such  act  shall  have  been  really  done." 
Remedy  for  By  section  2  it  is  enacted,  that  if  any  person  shall  in  any  manner 

b^'^ituSion^  levy,  take  or  receive  from  any  person  whatsoever,  or  retain  or  take 
from  the  produce  of  any  goods  sold  for  the  payment  of  such  rent,  any 
other  or  greater  costs  and  charges  than  are  mentioned  and  set  down 
in  the  schedule,  or  make  any  charge  whatsoever  for  any  act,  matter 
or  thing  mentioned  in  the  schedule,  and  not  really  done,  the  party 
aggrieved  by  such  practices  may  apply  to  any  one  justice  of  the  peace 
for  the  county,  city  or  town,  and  acting  for  the  division  where  such 
distress  shall  have  been  made,  or  in  any  manner  proceeded  in,  for 
redress ;  whereupon  such  justice  shall  summon  the  person  complained 
of  to  appear  before  him,  and  shall  examine  into  the  matter  of  such 
complaint,  and  hear  the  defence  of  the  person  complained  of;  and  if 
the  fact  shall  appear  to  such  justice,  he  shall  order  and  adjudge  treble 
the  amount  of  the  monies  so  unlawfully  taken,  to  be  paid  by  the 
person  so  having  acted,  to  the  party  who  shall  have  made  complabt 
thereof,  together  with  full  costs ;  and,  in  case  of  non-payment,  shall 
issue  his  warrant  to  levy  the  same  by  distress  and  sale  of  the  goods 
and  chattels  of  the  party  ordered  to  pay,  rendering  the  overplus  (if 
any)  to  the  owner ;  and  in  case  no  sufficient  distress  can  be  had,  he 
shall  commit  the  party  to  prison,  there  to  remain  until  such  order  or 
judgment  be  satisfied. 
Exception  in         Section  4  provides,  that  nothing  therein  contained  shall  empower 
L^°di^^*^^     such  justice  to  make  any  order  or  judgment  against  the  landlord  for 
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wbose  benefit  any  such  distress  shall  have  been  made,  unless  such     Book  II. 
landlord  shall  have  personally  levied  such  distress ;  and  that  no  person       sect^  6.   ' 


who  shall  be  aggrieved  shall  be  barred  from  any  legal  or  other  suit  or 
remedy  which  he  might  have  had  before  the  passing  of  the  act,  ex- 
cepting so  far  as  such  complaint  shall  have  been  determined  by  the 
order  and  judgment  of  the  justice,  and  which  may  be  given  in  evi- 
dence under  the  plea  of  the  general  issue  in  all  cases  where  the  matter 
of  such  complaint  shall  be  made  the  subject  of  any  action  (z). 

The  following  is  the  schedule  of  expenses  referred  to  in  the  above  Schedule  of 
statute:-  £    a.    d.     ^^^'Z.^ 

Levying  distress 0    3    0      der20<. 

Man  in  possession,  per  day 026 

Appraisement,  whether  by  one  broker  or  more,  6c2.  in 

the  pound  on  the  value  of  the  goods. 
Stamp,  the  lawful  amount  thereof. 

All  expenses  of  advertisements,  if  any  such   ....    0  10    0 
Catalogues,  sale  and  commission,  and  delivery  of  goods, 

\8.  in  the  pound  on  the  net  produce  of  the  sale. 
The  statute  does  not  apply  to  a  case  of  a  distress  taken  for  more 
than  2QLf  though  made  upon  goods  which  are  appraised  at  and  sold 
for  less  than  20Z.  (a). 

For  distresses  where  the  sum  distrained  for  exceeds  the  sum  of  Costs  of  Dis- 
twrenty  pounds,  the  costs  are  not  specified.  The  general  practice,  jh^^or"^^ 
however^  appears  to  be,  to  charge  one  shilling  in  the  pound  for  the 
levy,  and  three  shillings  and  sixpence  per  day  for  the  man  in  pos- 
session. By  the  above  statute,  section  6,  ''  every  broker  or  other 
person  who  shall  make  and  levy  any  distress  whatsoever  shall  give  a 
copy  of  his  charges,  and  of  all  the  costs  and  charges  of  any  distress 
whatsoever,  signed  by  him,  to  the  person  or  persons  on  whose  goods 
and  chattels  any  distress  shall  be  levied,  although  the  amount  of  the 

(x)  By  statute  7  &  8  Geo.  lY.  c.  17,  it  is  tresses ;  and  that  all  such  proceedings  shall 
enacted,  **  that  ail  the  rules,  regulations,  and  may  be  had  and  taken  against  any  and 
daoaes,  provisions,  penalties,  matters  and  every  person  transgressing  the  regulations 
things  in  the  above  act  contained,  shall  ex-  of  the  said  act,  in  the  levying  or  distraining 
tend  and  be  coiuitrued  to  extend,  and  shall  for  any  such  taxes,  rates,  impositions  or 
be  applied  and  put  in  execution — so  far  as  assessments ;  and  all  such  persons  shall  be 
the  same  are  applicable  and  capable  of  being  liable  to  and  shall  incur  such  and  the  like 
pot  in  execution — ^with  respect  to  any  dis-  penalties  as  by  the  said  act  are  directed,  re- 
tress  or  levy  which  shall  be  made  for  anv  quired  and  imposed,  with  respect  to  persons 
Imd  tax,  assessed  taxes,  poor's  rates,  church  making  any  distress  for  rent  contrary  to  the 
rales,  tithes,  highway  rates,  sewer  rates  or  directions  of  the  said  act ;  and  that  in  any 
any  other  rates,  taxes,  impositions  or  assess-  order  or  Judgment  of  any  justices  before 
menti  whatever,  in  all  cases  where  the  sum  whom  any  complaint  shall  be  preferred  in 
demanded  and  doe  for  or  in  respect  of  such  consequence  of  this  act,  such  order  shall  be 
taxes,  rates,  tithes,  assessments  or  imposi-  expressed  to  be  made  u^on  a  complaint  for 
tions,  shall  not  exceed  the  sum  of  20^ ;  and  the  breach  of  the  said  recited  act  as  amended 
in  aU  cases  where  the  whole  of  the  several  by  this  act,  and  that  the  said  recited  act  and 
cams  sought  to  be  levied  by  distresses  taken  this  act  shall  be  taken  and  construed  to- 
fat  different  purposes  at  the  same  time  shall  gether  as  one  act  to  all  intents  and  purposes 
not  exceed  the  sum  of  20/. ;  and  that  such  whatsoever." 

corts  and  charges,  and  no  other,  shall  be  (a)  Child  v.  Chamberlain,  5  Bam.  &  AdoL 

taken  and  payable  as  the  costs  and  charges  1049 ;  8  Nev.  &  Man.  520. 
of  the  levy  and  disposition  of  such  dis- 
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^BooK  11.^    rent  demanded  shall  exceed  the  sam  of  twenty  pounds/*    This  sec- 
tion does  not  apply  to  t 
making  the  distress  (&). 


^^"!  5.  *   ^^^  ^^^^  ^0^  ^PPJy  ^  ^^  landlord,  unless  he  interferes  personally  in 


Sect.  6. — Indemnity  on  Distresses. 
Where  a  landlord  gave  authority  to  a  broker  to  distrain  the  goods 
of  his  tenant,  and  an  indemnity  against  all  costs  and  charges  that  he 
might  be  at  *^  on  that  account ;"  and  upon  making  the  distress,  the 
broker's  men,  being  told  by  tlie  son  of  the  tenant  that  a  cask  contained 
spent  liquor  of  no  value,  took  the  cask  to  pieces,  and  let  the  liquor  ran 
off,  when  in  fact  it  was  cochineal  dye  belonging  to  a  third  person,  who 
for  wasting  it  recovered  damages  in  trover  against  the  broker;  it  was 
held,  that  he  could  not  recover  the  amount  of  those  damages  from  the 
landlord  in  an  action  on  the  indemnity ;  and  that  such  an  indemnity 
could  apply  only  to  such  cases  where  the  distress  was  illegal  because 
the  landlord  had  no  right  to  distrain  (c).    Where  the  landlord's  agent 
employed  a  broker  to  levy  a  distress  on  the  premises  of  an  auctioneer, 
and  urged  him  to  make  the  levy  forthwith,  as  there  was  a  large  quan- 
tity of  furniture  in  the  auction  room,  and  by  the  warrant  he  directed 
him  to  distrain  the  several  goods  and  chattels  on  the  premises,  where- 
upon the  broker  seized  all  the  goods,  but  some  of  them  turned  out  to 
be  privileged  from  distress ;   it  was  held,  that  an  indemnification  of 
the  broker  was  implied  to  be  given  by  the  agent:  but  it  seems  that  a 
broker  in  an  ordinary  case  who  takes  goods  which  are  privileged  from 
distress,  cannot  look  for  an  indemnity  from  his  employer  (d). 


Sect.  7, — Distresses  far  other  than  Rent. 
Distress  of  Distresses  may  also  be  taken  for  other  matters  besides  rent  in 

dimage  fea-  ^rrear.  Cattle  damage  feasant  may  be  taken  as  a  distress,  so  a  raS- 
sant,  Annuities,  way  engine  {e) ;  and  distresses  may  be  made  in  respect  of  the  arrears  of 
Taxes,  Tolls,  annuities  and  rent-charges  for  rates  and  taxes,  for  penalties  imposed 
Tithes,  &c.       by  bye-laws,  for  tolls ;  and  by  the  act  for  the  commutation  of  tithes, 

6  &  7  Will.  IV.  c.  71,  power  is  given  to  distrain  for  the  rent-charge, 

which  is  to  be  substituted  in  lieu  of  tithes  (/)• 


Sbct.  8. — Wrongful  Distress. 
General  Reme-      Where  the  goods  or  cattle  of  a  person  have  been  taken  as  a  distress, 
fuTDhtressT^'  whether  on  the  ground  that  they  are  liable  for  rent  in  arrear  or  damage 

(b)  Hart  v.  Leach,  1  Mees.  &  Wels.  560 ;       looy,  2  El.  &  BL  793. 
2  Gale,  172  ;  Tyr.  &  Gr.  1010.  (/)  See  post.  Chap.  VIIL,  Sect  5.    B] 


(c)  Drajitfrv.  rAomjMon,  4  Car.  &  Pay.  84.  42  Geo.  III.  c  116,  s.  88, 

(d)  TopUs  V.  Grane,  5  Bing.  N.  C.  636 ;  7  corporations  wbo  have  redeemed  the  land 
Scott,  620;  2  Am.  110.  tax  may  distrain  for  the  amount  as  an  ad- 

(e)  Amhergate  Railway  v.  Midland  RaiU  ditionol  rent. 
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feasant,  or  where  they  have  been  taken  unlawfully^  though  not  as  a     Book  II;- 
distiess  {g)f  the  party  so  distrained  upon  may  contest  the  distrainer's      ^^^^  g, 
right  either  by  an  action  of  replevin ;  an  action  of  trespass  de  bonis 
asportatis  or  quare  clausum  (regit  for  damages;  an  action  of  detinue 
for  the  thing  distrained  itself,  or  trover  for  its  value ;  an  action  of 
trespass,  or  on  the  case,  for  double  value  under  the  statute  2  Will.  & 
Mary,  sess.  1,  c.  6,  s.  5,  where  no  rent  is  in  arrear  or  due,  and  the 
goods  have  been  distrained  and  sold  by  virtue  or  color  of  that  act, 
may  also  be  maintained  (A).     The  action  of  trespass  quare  clausum 
fregit  was  the  remedy  commonly  resorted  to  formerly,  not  merely  as  a 
remedy  for  a  distress  wrongfully  taken,  but  as  a  means  of  trying  the 
title  to  lands  and  tenements,  the  title  frequently  coming  in  question  in 
the  course  of  that  action;  it  has,  however,  of  late  years  been  in  some 
degree  superseded  by  the  action  of  replevin  in  the  one  case  and  eject- 
ment in  the  other;  still,  however,  these  actions  of  trespass  and  that  of 
trover  are  open  to  the  party  who  means  to  contest  the  validity  of  a 
distress  (i ).    The  proceedings  have  in  effect  much  similarity,  but  the 
action  of  replevin,  being  more  strict  than  that  of  trespass  for  taking 
and  carrying  away  the  goods  with  respect  to  proof  of  title,  has  been 
generaUy  preferred  (A).     If  the  cattle  or  goods  wrongfully  taken  and 
detained  have  been  converted  into  money,  the  party  may  waive  the  tort, 
and  bring  assumpsit  for  money  had  and  received  (Z);  but  the  plaintiff 
luiving  once  made  his  election,  cannot  afterwards  bring  another  action 
for  the  same  cause,  either  whilst  the  former  is  depending,  or  after  it 
has  been  determined. 

An  action  also  lies  for  an  irregularity  in  the  distress,  as  where.  Remedy  for 
although  a  right  to  distrain  exists,  the  distrainer  has  been  guilty  of  an  ^SSy\iSn. 
in-^^arity  in  availing  himself  of  his  right,  as  by  taking  such  things 
as  are  not  lawfully  the  subject  of  distress,  or  where  he  has  omitted  to 
conduct  himself  with  propriety  in  the  subsequent  disposition  of  it,  or 
conduct  respecting  it,  as  by  turning  the  plaintiff's  family  out  of  pos- 
session, and  keeping  possession  of  the  premises  on  which  he  has  im- 
pounded the  -distress ;  but  an  irregularity  in  this  proceeding  does  not       0 
^ow,  since  the  statute  11  Geo.  II.  c.  19,  s.  19,  render  the  distrainer,  as 
he  was  at  the  common  law,  a  trespasser  ab  initio;  but  the  party  grieved 
inay  recover  satisfaction  for  the  special  damage  in  an  action  of  trespass 
or  on  the  case,  at  his  election :  and  by  sect.  20  no  tenant  shall  recover 
in  such  action  if  tender  of  amends  have  been  made  before  the  action 
brought  (i»). 

ig)  MeUor  v.  LeaUker,  22  Law  J.,  M.  C, 

76. 

(i)  The  plaintiff  will  not  be  allowed  to 
ntam  in  his  declaration  an  ordinary  count 
tn  tnspan  tqgether  with  a  count  under  thb 
MctioD;  HoareY.  Lee,  5  DowL  &  L.  765. 
By  sutnte  2  &  3  Vict.  c.  71,  c.  89,  power  is 
given  to  a  magistrate  within  the  metrono- 
litan  police  district,  to  g;ive  summary  relief 


against  oppressive  distresses,  in  cases  where 
the  rent  does  not  exceed  151.  a  year. 
(0  Post,  Book  III.,  Chap.  IV.,  Sect  6, 

"m  Post,  Book  III.,  Chap.  VI. 

(0  Post,  Book  III.,  Chap.  IV.,  Sect  1, 
(d).       ' 

(m)  Post,  Book  III.,  Chap.  V.,  Sect  6, 
(a). 


WRONGFUL  DISTRESS. 


FBo<»  II.         Distresses  ought  not  to  be  excessive,  but  in  proportion  to  tk  som 
^^22)!^  '   distrained  for,  according  to  tlie  statute  of  Marlbridge,  52  Hen.  III.  c.  4: 
'^  thus  if  the  lord  distrain  two  or  three  oxen  for  12rf.  it  is  unreasonabk: 
rbu-  BO  if  he  distrain  a  horse  or  an  ox  for  a  small  sum,  where  a  sheep  or  a 
swine  may  be  had,  it  is  an  excessive  distress ;  but  if  there  be  no  other 
distress  on  the  land,  then  the  taking  of  one  entire  thing,  though  of  con- 
siderably greater  value,  is  not  unreasonable  (n) ;  and  an  action  will  not 
lie  for  taking  an  excessive  distress  where  one  thing  only  could  be  taken, 
though  greatly  exceeding  in  value  the  amount  required  (o).    In  order 
to  support  an  action  for  an  excessive  distress,  the  excess  must  be  con- 
siderable, as  it  is  not  for  every  trifling  excess  that  this  action  is  mun- 
tainable  (p) :  and  where  the  amount  produced  at  the  sale  of  the  goods 
is  slightly  in  excess  of  the  rent  due,  it  is  not  an  excessive  distress,  and 
no  action  will  lie  (7).    A  wheat  rick  worth  62L  having  been  seized  as 
a  distress  for  39/.  arrears  of  a  rent-charge  under  the  Tithe  Act,  6kl 
Will.  IV.  c.  71,  and  it  being  doubtfiil  in  point  of  law  whether  the  straw 
could  be  sold  (r),  the  tenant  being  under  covenant  with  bis  landlord 
to  consume  it  on  the  farm,  the  wheat  only  was  sold,  the  buyer  to 
thrash  it  on  the  premises  and  leave  the  straw ;  the  wheat  was  worth 
42/.,  the  straw  20L :  it  was  held,  that  the  seizure  of  the  entire  rick  was 
justifiable,  although  there  was  other  property  on  the  premises,  and 
that  the  distress  was  not  excessive  («).     Nor  is  such  an  action  main- 
tainable for  the  mere  taking  or  selling  on  a  claim  of  more  than  is  due, 
the  amount  taken  or  sold  not  being  unreasonable.     And  where,  in  an 
action  brought  in  respect  of  such  claim,  the  defendant  paid  money  into 
court,  and  a  verdict  was  found  against  him  with  damages,  it  was  held, 
in  error,  that  it  could  not  be  inferred  therefrom  tliat  the  amount  taken 
or  sold  was  unreasonable  in  respect  of  what  was  actually  due(t);  ^ 
the  law  is  the  same  though  the  distress  is  made  maliciously  («)•   ^ 
in  another  case  it  was  held,  that  an  arrangement  between  the  parties 
after  the  distress,  but  before  sale,  did  not  divest  the  tenant  of  hb 
right  of  action  (x).     An  action  will  lie  for  an  excessive  distress,  in 
taking  growing  crops  (y).     It  would  seem  that  no  joint  action  for  an 
excessive  distress  can  be  brought  by  two  parties,  where  the  goods 
taken  belong  partly  to  one  and  partly  to  the  other  (z).     A  man  is  not 
liable  to  a  criminal  prosecution  for  taking  an  excessive  distress  (a); 


i: 


(n)  2  Inst  106. 

(0)  Field  y.  Mttchett,  6  Esp.  71 ;  AveneU 
v.  Croker,  Mood.  &  Malk.  172. 

(  p)  Sells  v.  Hoare,  I  Bing.  401 ;  8  Moore, 
451 ;  1  Car.  &  Pay.  28. 

{q)  Fitzgerald  v,  Limgfield,  7  Ir.  Jurist, 
C.  B.,  21. 

See  post,  Chap.  IV.,  Sect  4,  in  notis. 
Roden  v.  Eyton,  6  C.  B.  Rep.  427. 
Tancred  v.  Leyland,  16  Queen's  B. 
Rep.  669;  overruling  in  that  respect  Taykr 
V.  Hemnker,  12  Ad.  &  El.  488 ;  4  Per.  & 
Dav.  242;    and  supporting  the  dicta  in 


AveneU  v.  Croker,  Mood.  &  MaUc  172;  uA 
Wilkinton  v.  Terry,  1  Mood.  &  Rob.  577; 
see  also  Crowder  v.  Se{f,  2  Mood.  &  M^ 
190. 

(m)  Stenenson  v.  Keumham,  12  C.  B.»^ 
(in  error). 

(»)  Sells  v.  Hoare,  1  Bing.  401 ;  8  Hoore, 
451;  1  Car.  &  Pay.  28. 

(y)  Piggoi^  ▼.  BirOes,  1  Mees.  &  W*. 
447;  2  Gale,  18:  Tyr.  &  Gr.  729L 

(x)  Bail  V.  Mellor,  19  Law  J.,  Bzcb.,  279. 

(a)  Rex  V.  Ledgiugkam,  I  Vent  104;  \ 
Mod.  200. 


WRONGFUL  DISTRESS — RECOVERY  OF  RENT,  &C. 


the  proper  remedy  is  a  special  action  of  case  founded  upon  the  statute 
o{  Marlbridge  (&).  In  an  action  for  an  excessive  distress  the  question 
is,  what  the  goods  seized  would  have  sold  for  at  a  broker's  sale :  if  the 
distress  be  excessive,  the  plaintiff  is  entitled  to  recover  the  fair  value 
of  the  goods  (c). 


BookII^ 
Cbaptbh  II 


Sect.  9. — Recovery  of  Sent  otherwise  than  by  Distress. 
(a)  When  the  Tenants  Goods  are  taken  in  Execution. 
It  has  been  before  stated  (ef),  that  the  landlord  cannot  distrain 
goods  which  are  taken  in  execution,  or  in  the  custody  of  the  law,  as 
it  is  called ;  but  it  being  thought  hard  that  landlords  should  not  have 
something  like  a  specific  lien,  parliament,  by  statute  8  Anne,  c.  14, 
gave  them  a  remedy  for  one  year's  rent,  but  no  more,  because  vigilan- 
tibus  et  non  dormientibus  jura  subveniunt.    That  statute,  section  1, 
enacts,  ''  that  no  goods  or  chattels  whatsoever  lying  or  being  in  or 
npon  any  messuage,  lands  or  tenements  which  are  or  shall  be  leased 
for  life  or  lives,  term  of  years,  at  will  or  otherwise,  shall  be  liable  to  be 
taken  by  virtue  of  any  execution  on  any  pretence  whatsoever,  unless 
the  party  at  whose  suit  the  said  execution  is  sued  out,  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises,  by  virtue  of  such 
execution,  or  extent,  pay  to  the  landlord  of  the  said  premises  or  his 
bailiff  all  such  sum  or  sums  of  money  as  are  or  shall  be  due  for  rent 
for  the  said  premises  at  the  time  of  the  taking  such  goods  or  chattels 
by  virtue  of  such  execution,  provided  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year's  rent;  and  in  case  the  said  arrears 
shaD  exceed  one  year's  rent,  then  the  said  party,  at  whose  suit  such 
execution  is  sued  out,  paying  the  said  landlord  or  his  bailiff  one  year's 
rent,  may  proceed  to  execute  his  judgment  as  he  might  have  done 
before  the  making  of  the  act;*'   and  the  sheriff  or  other  officer  is 
thereby  empowered  and  required  to  levy  as  well  the  money  so  paid  for 
rent  as  the  execution  money.    Section  8  provides,  that  nothing  in  the 
act  contained  shall  extend  or  be  construed  to  extend  to  let,  hinder  or 
p^BJadice  her  Majesty,  her  heirs  or  successors,  in  the  levying,  recover- 
ing or  seizing  any  debts,  fines,  penalties  or  forfeitures  due,  payable  or 
answerable  to  her,  but  that  it  shall  and  may  be  lawful  for  her  to  levy, 
recover  and  seize  the  same  in  the  same  manner  as  if  the  act  had  never 
been  made. 

l^e  power  given  to  landlords  under  that  statute  is,  however,  re- 
strained by  the  statute  7  &  8  Vict.  c.  96  •»,  s.  67,  which  enacts,  "  that 
no  landlord  of  any  tenement  let  at  a  weekly  rent  shall  have  any  claim 
or  lien  upon  any  goods  taken  in  execution  under  the  process  of  any 
court  of  law  for  more  than  four  weeks'  arrears  of  rent;  and  if  such 

(6)  See  post.  Book  III.,  Chap.  V.,  Sect  (d)  Ante,  374. 

6,  (a).  (e)  Repealed  in  part  as  to  other  matters 

(f)  WelU  ▼.  Moody,  7  Car.  8r  Pay.  59.  hy  12  &  13  Vict.  c.  106. 

D  D 


Enactme 
respecting  1 
Payment  of 
Rent  in  Ei*^ 
cution. 

8  Anne,  c  1 


7  &  8  Vict, 
c  90,  8.  67. 


RECOVERY  OF  RENT  OTHERWISE  THAN  BT  DISTRESS. 


tenement  shall  be  let  for  any  other  term  less  than  a  year,  the  landlord 
shall  not  have  any  claim  or  lien  on  such  goods  for  more  than  the 
arrears  of  rent  accruing  during  four  such  terms  or  times  of  payment*' 
mtU^         Also  by  the  Small  Debts  Recovery  Act,  9  &  10  Vict  c.  95,  amended 
by  12  &  13  Vict.  c.  101,  and  extended  by  13  &  14  Vict  c.  61  (/),  it  is 
enacted  (sect.  107),  that  so  much  of  the  statute,  8  Ann.  c.  14,  "as 
relates  to  the  liability  of  goods  taken  by  virtue  of  any  execution,  shall 
not  be  deemed  to  apply  to  goods  taken  in  execution  under  the  process 
of  any  court  holden  under  this  act ;  but  the  landlord  of  any  tenement 
in  which  any  such  goods  shall  be  so  taken  shall  b^e  entitled,  by  any 
writing  under  his  hand  or  under  the  hand  of  his  agent,  to  be  delivered 
to  the  baiUff  or  officer  making  the  levy,  which  writing  shall  state  the 
terms  of  holding  and  the  rent  payable  for  the  same,  to  claim  any  rent 
in  arrear  then  due  to  him,  not  exceeding  the  rent  of  four  weeks  where 
the  tenement  is  let  by  the  week,  and  not  exceeding  the  rent  aceraing 
due  in  two  terms  of  payment  where  the  tenement  is  let  for  any  oftcr 
term  less  than  a  year,  and  not  exceeding  in  any  case  the  rent  accraiog 
due  in  one  year :  and  in  case  of  any  such  claim  being  so  made  the 
bailiff  or  officer  making  the  levy  shall  distrain,  as  well  for  the  amoont 
of  the  rent  so  claimed,  and  the  costs  of  such  additional  distress,  as  for 
the  amount  of  money  and  costs  for  which  the  warrant  of  execution 
issued  under  this  act,  and  shall  not  proceed  to  sell  the  same  or  any 
part  thereof  within  five  days  next  after  such  distress  taken:  and  if 
any  replevin  be  made  of  the  goods  so  taken,  such  of  the  goods  shall 
be  sold  under  the  execution  as  shall  satisfy  the  money  and  costs  for 
which  the  warrant  of  execution  issued,  and  the  costs  of  the  sale;  and 
the  overplus  of  such  sale  (if  any),  and  also  the  residue  of  the  goods, 
shall  be  returned  as  in  other  cases  of  distress  for  rent  and  replerin 
thereof."    The  high  bailiff  of  the  court  is  entitled  to  take  for  costs  of 
the  additional  distress  those  fees  only  which  are  givoi  by  statute  5/ 
Geo.  III.  c.  93  ig).    The  107th  section,  requiring  the  landlord  to  state 
in  writing  the  terms  of  the  holding  and  the  rent,  having  in  practice  been 
found  to  create  technical  objections  and  unnecessary  prolixity,  and 
having  from  its  silence  as  to  the  landlord's  right  to  priority  of  payment 
given  rise  to  difficulties  of  construction,  the  13  &  14  Vict,  c  61  (^ 
County  Court  Extension  Act),  after  reciting  the  above  matters,  enacts, 
sect.  20,  "  That  so  much  of  the  said  act  as  requires  that  the  said  writii^ 
and  claim  should  state  the  terms  of  holding  shall  be  and  is  hereby 
repealed,  and  that  it  shall  be  a  sufficient  notice  of  claim,  to  entitle  the 
landlord  to  all  the  benefit  given  to  landlords  under  the  said  ad,  tbat 
such  writing  and  claim  shall  state  the  amount  of  the  rent  claimed  io 
be  in  arrear  and  unpaid,  and  the  time  for  and  in  respect  of  which  soch 
rent  is  claimed  to  be  due,  in  like  manner  as  is  now  required  by  law  in 


(/)  See  post,  Book  III.,  Chap.  IX. 


(g)  Ante,  396. 
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cases  of  ordiBary  distress  of  rent,  and  no  further  or  otherwise :  and     Bo< 

Sb. 


also  that  no  execution  creditor  under  the  said  act  or  this  act  shall  be   ^"^^ 


satisfied  his  debt  out  of  the  proceeds  of  such  execution  and  disti'ess,  or 
execution  only  when  the  tenant  shall  replevy,  until  the  landlord  who 
shall  conform  to  the  provisions  of  the  said  act,  as  amended  by  this  act, 
shall  have  been  paid  the  rent  in  arrear  for  the  periods  in  the  said  act 
limited." 

Sect.  21.  ''  That  the  enactments  contained  in  the  said  act,  as  altered 
and  amended  in  this  act,  relating  to  the  claims  of  landlords  for  rent  in 
arrear  when  goods  on  the  premises  demised  have  been  taken  in  execu- 
tion, shall  apply  and  extend  to  goods  taken  in  execution  under  the 
authority  of  this  act,  in  as  full  and  beneficial  a  manner  as  if  the  same 
enactments  were  re-enacted  in  the  like  terms  in  this  act." 

The  statute  8  Anne,  c.  14,  only  extends  to  cases  in  which  there  is  an  Cases  to  \ 
existing  tenancy  at  the  time  of  the  execution  (A) :  thus  where  growing  g'^^n^*"' 
crops  of  a  tenant  having  been  seized  under  a  fieri  facias,  a  writ  of  extends, 
habere  facias  possessionem  was  subsequently  delivered  to  the  sherifi* 
in  an  ejectment  at  the  suit  of  the  landlord,  founded  on  a  demise  made 
long  before  the  issuing  of  the  fieri  facias ;  it  was  held,  that  the  growing 
crops  could  not  be  legally  considered  as  belonging  to  the  tenant,  he 
being  a  trespasser  from  the  day  of  the  demise  laid  in  the  declaration 
of  ejectment :  and  that  the  sheriff  was  not  bound  to  allow  to  the  land- 
lord a  year's  rent  under  the  statute,  which  contemplates  an  existing 
tenancy  only  at  the  time  of  the  execution,  which,  under  the  circum- 
stances, must  be  taken  to  have  ceased  on  the  day  of  the  demise  in  the 
ejectment  (i).  The  rent  must  also  be  certain;  and  therefore  where  the 
tenant  occupied  under  an  agreement  for  a  lease  merely,  and  no  rent 
appeared  to  have  ever  been  paid,  it  was  held,  the  sheriff  was  not  liable 
nnder  the  statute  for  not  paying  a  year's  rent  (J);  Where,  upon  the 
goods  of  a  tenant  being  taken  in  execution,  an  agent  of  the  landlord 
took  from  the  sheriff*'s  officer  an  undertaking  for  a  year's  rent,  and 
then  consented  to  the  goods  being  sold ;  it  was  held,  that  the  landlord 
could  not  afterwards  maintain  an  action  against  the  sheriff  on  the 
statute  for  not  paying  a  year's  rent  on  making  the  levy,  although  the 
rent  was  not  paid  according  to  the  undertaking,  and  although  the  un- 
dertaking was  void  under  the  Statute  of  Frauds  for  not  stating  any 
consideration  (A). 

The  statute  8  Anne,  c.  14,  is  to  have  a  liberal  construction ;  and  To  whom  the 
the  words  "  party  at  whose  snit  the  execution  is  sued  out,"  are  con-  |**i^^cKtend^ 
atrued  to  mean  either  the  plaintiff  or  defendant,  whose  judgment  and 

(A)  Siteky  v.  Ryle,  10  Mees.  &  Wels.  is  a  lease  it  is  as  weU  that  the  sheriff  should 

101.  see  it ;  Augustien  v.  Challis,  I  Exch.  Rep. 

(i)  Hodgson  y.  Gaseoigne,  5  Barn.  &  Aid.  279. 
88.  (*)  Roiherey  v.  Wood,  3  Camp.  24;  see 

iS)  RiseUy  t.  Ryle,  11  Mees.  &  Wels.  Wharton  t.  Nay  lor,  12  Queen's  B.Ke^p.  67  S. 
16.   8ee  ante.  Sect.  2,  (a),  p.  352.    If  there 
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execution  it  is ;  but  the  provisions  of  the  statute  extend  only  to  the 
immediate  landlord  of* the  premises,  and  not  to  the  ground  landlord 
distraining  the  goods  of  an  under-lessee  (0-      It  also  applies  lo  the 
case  of  lessee  and  under-tenant  of  apartments  of  a  house^  as  well  as 
to  the  case  of  landlord  and  lessee  {m).     After  demand  made,  either  an 
executor  or  administrator  of  a  deceased  landlord  may  have  the  lite 
remedy  under  the  statute  as  the  landlord  himself  (n) :  but  it  does  not 
extend  to  an  administrator  to  whom  administration  was  granted  aftet 
the  goods  were  sold  under  an  evecution,  and  who  consequently  could 
not  make  a  demand  whilst  they  were  in  the  hands  of  the  &bmffto)> 
It  has  been  held,  that  the  trustees  of  outstanding  satisfied  teriBs, 
assigned  in  trust  to  attend  the  inheritance,  may  sue  the  sheriff  foruol 
retaining  a  year's  rent  due  to  the  landlord,  after  notice  so  to  do,  in  an 
execution  against  the  tenant :  that  a  notice  to  the  sheiiflT,  stating  that 
the  rent  was  due  to  J.  S.  and  the  mortg-agees  of  his  estate^  and  signed 
by  a  person  who  was  not  the  receiver  appointed  by  the  mortgage  deed, 
is  sufficient;  and  that  the  sheriff  is  liable  if  he  remove  any  of  the 
tenant's  goods,  without  retaining  the  year's  rent(p).      The  statute 
applies  only  to  cases  where  the  judgment  creditor  claims  ad  verily  to 
the  landlord,  and  not  where  the  execution  is  issued  out  at  the  instance 
of  the  landlord  himself  (5). 

The  rent  to  which  the  landlord  is  entitled  is  that  due  for  a  year 
immediately  preceding  the  execution ;  and  therefore  if  the  tenant  hold 
under  a  lease  at  one  rent,  and  afterwards  under  a  second  demise  at 
another  the  landlord   cannot  demand   the  amount  of  a  year's  lenl 
unpaid  upon  the  expired  lease  (r).     The  landlord  is  entitled  to  a  fu'l 
year's  rent,  although  he  has  been  used  to  remit  some  portion  of  H  to 
the  tenant  (^).     The  statute  extends  to  forehand  rent  to  be  pid  »n 
advance  (0:  but  the  landlord  can  claim  from  the  sherifi'only  the  rent 
due  at  the  time  of  taking  the  goodi?,  and  not  that  which  accrued  afer 
the  taking  and  during  the  continuance  of  the  shei-ifT  in  possession {«); 
thus  a  sheriff  who  tabes  corn  in  the  blade  under  a  fi.  fa,,  and  sells  it 
before  the  rent  is  due,  is  not  liable  to  account  to  the  landloni  of  the 
defendant  under  the  statute  for  rent  accruing  subsequently  to  the  le^y 
and  sale,  although  he  has  given  notice,  and  though  the  corn  be  not 
removed  from  the  premises  until  long  afterwards  (x).      But  now,  by 
14  &  16  Vict.  c.  25j  s,  2,  '*  In  case  all  or  any  part  of  the  growing  crops 
of  the  tenant  of  any  farm  or  lands  shall  be  seized  and  sold  by  any 


y 

(n 


(I)  Bennetfs  casf,  2  Stra.  7 ST. 

(m)  Thurgood  v.  Richar^iserit  7  Bing.  428  j 
5  Moore  &  Pay.  266  j    4  Cur.  &  Pay.  48  L 

(«)  Henchett  v.  Klmpa&n^  2  Wik  140; 
Palgrave  v.  Windham^  1  Stra,  212;  TweOs 
V.  Colville,  Willes,  37(>. 

(o)   Waring  v.  Di^whi^rrtf^  I  S Era.  07. 

(p)  Colyer  v.  Spirr,  2  Bred,  k  Bmff.  67; 
4  Moore,  473. 

{q)  Taylor  v.  Lanyoa,  6  Bing.   536  j    4 


Moore  &  Pay.  316. 

(r)  €wk  V.  Gwt,  Andr.  219, 

(j)  WiiHams  v.  Ltv^s^y,  S  Bing.  3Sj  ' 
Moofc  S:  Scott,  92. 

(f)  HarristM  v.  Barry,  7  Price,  690. 

(h)  mskins  T*  Knight,  1  Maulf  &  Sel*- 
245 ;  Reitnotdt  V,  Borford,  S  Scott,  ?*.  R- 
233;  7  Man.  &  Gran.  449  ;  2  Don.  &  L«v 
66. 

(j)  Gwillim  T,  Barktr,  \  Price.  27t 


RECOVERY  OF  RENT  OTHERWISE  THAN  BY  DISTRESS.  405 

sheriiF  or  other  officer  by  virtue  of  any  writ  of  fieri  facias  or  writ  of     Book  II. 
execution,  such  crops,  so  loDg  as  the  same  shall  remain  on  the  farms       sect.  9. 
or  lands,  shall,  in  default  of  sufficient  distress  of  the  goods  and  chattels 
of  the  tenant,  be  liable  to  the  rent  which  may  accrue  and  become  due 
to  the  landlord  after  any  such  seizure  and  sale,  and  to  the  remedies  by 
distress  for  recovery  of  such  rent,  and  that  notwithstanding  any  bargain 
and  sale  or  assignment  which  may  have  been  made  or  executed  of  such 
growing  crops  by  any  such  sheriff  or  other  officer."     The  landlord 
cannot  claim  to  be  allowed  to  him,  upon  a  writ  of  execution,  rent 
which  has  accrued  due  since  the  day  of  the  demise  laid  in  an  eject- 
ment, under  which  he  has  recovered  possession  (y).     Where,  in  an 
agreement  for  assigning  a  lease  for  a  sum  of  money  to  be  paid  on  or 
before  a  distant  day,  the  lessee  agreed  to  make  some  alterations  on 
the  premises  which  his  assignee  was  to  occupy,  paying,  until  the  com- 
pletion of  the  assignment,  at  the  rate  of  100/.  per  year  in  half-yearly 
payments;  it  was  held,  that  the  sheriff,  levying  on  goods  of  the  as- 
signee under  a  fi.  fa.,  was  bound  to  pay  over  to  the  lessee  half  a  year's 
rent  due  (ar).     Before  the  sheriff  pays  the  rent,  he  must  have  some 
evidence  that  it  is  due ;  for  if  it  turn  out  that  none  is  due,  he  is  liable 
to  answer  for  it;  but  slight  evidence  of  the  fact  will  be  sufficient  (a). 

TTie  statute  8  Anne,  c.  14,  extends  to  executions  levied  upon  any  To  what  Exe- 

description  of  judgment  (ft),  whether  fct  the  plaintiff  pr  defendant  in  statute  sAnn. 

the  action ;  therefore  a  landlord  is  entitled  to  a  year's  rent  before  a  c.  14,  extends. 

defendant  can  sell  upon  an  execution  for  the  costs  on  a  nonsuit  (c). 

ffe  is  also  entitled  to  a  year's  rent  before  the  sheriff  can  sell  goods 

seized  under  a  pone  per  vadios,  or  any  writ  of  extract  thereon,  issuing 

Ottt  of  the  Court  of  Pleas  of  Durham  {d).    The  sheriff  is  liable  to  an 

action  at  the  suit  of  the  landlord,  for  not  paying  a  year's  rent,  though 

the  sheriff  ought  not  to  have  seized  the  goods  on  account  of  the  tenant 

ha?ing  become  bankrupt,  and  may  therefore  be  liable  also  to  an  action 

at  the  suit  of  the  assignees  {e) :   but  a  commission  of  bankrupt  is 

not  an  execution  within  the  meaning  of  the  statute  of  Anne;   and 

therefore,  where  a  sheriff  seized  and  sold  goods  under  a  fi.  fa.,  he  was 

held  to  be  liable  to  pay  the  whole  of  the  proceeds  to  the  assignees 

of  the  tenant,  though  he  had  paid  a  year's  rent  to  the  landlord,  it  not 

appearing  that  the  payment  was  before  the  sheriff  had  notice  of  the 

commission  (/).     It  follows  that,  in  order  to  enforce  a  landlord's 

ijf)  Hodgson  ▼.  Gaseoigne,  5  Barn.  &  Aid.  (c)  Hencheit  v.  Kimpton,  2  Wila.  140. 

W.  (d)  By  statute  1 1  Geo.  IV.  &  1  Will.  IV. 

(z)  Saunders  v.  Musgrate,  6  Barn.  &  Cres.  c.  11.     S.  P.  contra,  Brandling  v.  Barring- 

52«;  9  Dowl.  &  Ryl.  529;  2  Car.  &  Pay.  ton,  6  Barn.  &  Cres.  467;  9  Dowl.  &  Ryl. 

29^  609. 

(a)  Keightly  v.  Birch,  3  Camp.  621.  (e)  Duck  v.  Braddyll,  M*Clel.  217;   1» 

(&)  See  ante.   Sect  3,  (b),  p.  374,  as  to  Price,  455. 
the  application  of  tbis  statute  in  cases  of  (/)  Lee  v.  Lopes  (Bart.),  15  East,  230. 

executions  at  the  suit  of  the  crown. 
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Book  II.      claim  for  a  year's  rent  against  assignees  of  a  bankrupt  tenant,  after  a 
"sect.^9.      seizure  under  a  fieri  facias  which  is  illegal  as  against  them,  there  must 
be  an  actual  distress ;  unless,  perhaps,  the  sheriff  has  paid  the  amount 
before  he  had  notice  of  the  fiat(^).    Where  a  landlord  himself  seizes 
his  tenant's  goods  under  an  execution,  the  case  is  not  withm  the  sta- 
tute, and  therefore  the  execution  being  invalid  as  against  the  assignees 
of  the  tenant,  who  had  become  insolvent,  the  landlord  must  refund 
the  whole  proceeds  of  the  sale  to  the  assignees  (A).     It  seems  that  a 
sequestration  is  an  execution  within  the  statute ;  and  that,  therefore, 
in  such  case  the  landlord  will  be  entitled  to  recover  a  year's  rent  in 
preference  to  the  other  creditors  (£).    Where  there  were  two  executions 
on  the  tenant's  goods,  it  was  held  that  the  landlord  could  demand  bis 
year's  rent  under  the  statute  out  of  one  of  them  only  (A).    Where  the 
sheriff  seizes,  under  a  fi.  fa.,  goods  which  are  not  the  property  of  the 
judgment  debtor,  and  afterwards  pays  the  whole  of  the  proceeds  of 
the  sale  to  the  real  owner,  he  is  still  liable  under  the  statute  for  not 
paying  a  year's  rent  to  the  landlord  (/).    Under  a  fi.  fa.  against  A,  the 
sheriff  seized  the  goods  of  jB.;  B.  claiming  them,  the  sheriff  obtam^ 
an  order  under  the  Interpleader  Act,  and  C,  the  landlord,  claimed  25/. 
for  a  quarter's  rent.    The  goods  were  sold  under  the  order,  and  the 
amount,  after  deducting  the  26/.,  was  paid  by  the  sheriff  into  court 
On  the  trial  of  the  issue,  ^.^established  his  daim;  it  was  held,  that, 
under  the  circumstances,  the  sheriff  was  not  justified  in  paying  the 
rent.    The  statute  does  not  apply  unless  the  goods  have  actually  been 
removed ;  for  if  they  still  remain  on  the  premises,  the  landlord  may 
distrain,  and  therefore  is  not  injured  (m).    The  goods  of  a  tenant  are 
liable  for  a  year's  rent,  notwithstanding  they  are  taken  on  an  outlawry 
in  a  civil  suit  (n). 
Sheriff's  Duty.      Notice  to  the  sheriff  is  necessary  in  order  to  subject  him  to  an  action 
for  removing  the  goods  before  a  year's  rent  be  paid ;  for  neither  a 
plaintiff  nor  defendant  has  any  right  to  go  upon  the  premises;  bat  see 
14  &  15  Vict  c.  25,  s.  2,  supra,  p.  404;  and  the  law  gives  the  entry 
to  the  sheriff  only  by  virtue  of  the  execution :  but  after  he  has  had 
notice  of  rent  being  due  to  the  landlord,  he  cannot  remove  the  goo& 
before  he  has  satisfied  the  landlord  one  year's  rent    The  sheriff  is  not 
bound  to  sell  the  goods,  whatever  their  value  may  be,  unless  the  exe- 
cution creditor,  having  notice  of  it,  first  satisfies  the  landlord's  rent(o). 
If  the  sheriff  proceeds  to  a  sale,  it  is  his  duty  to  levy  for  the  rent  in 
the  first  instance,  and  then  for  the  execution ;  and  he  most  retain  a 

{g)  Oethin  V.  miks,  2  Dowl.  189.  419 ;  1  Gale  &  Dav.  58. 

(h)  Taylor  v.  Lanyon,  6  Bing.  5S6 ;    4  (m)   White  v.  Binstead,  IS  C.  B.  804. 

Moore  &  Pay.  316.  (n)  St,  John's  College,  Oj^d  v.  Mtrtm. 

(i)  Dixon  v.  Smith,  1  Swanst.  457.  7  Term  Rep.  259. 

(*)  Dod  V.  Saxhy,  2  Stra.  1024.  (o)  Cocker  v.  Musgrove,  9  Queen's  RBep. 

(/)  Forster  v.  Cookton,  1  Queen's  B.  Rep.  223. 
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sufficient  sum  to  satisfy  such  rent,  before  he  remove  any  of  the  goods     Book  II. 
from  off  the  premises  (jp).    He  is  bound  to  retain  the  year's  rent  out     "sect!  9. 


of  the  proceeds  of  the  tenant's  goods  taken  in  execution,  provided  he 
has  notice  of  the  landlord's  claim  at  any  time  while  the  goods  remain 
in  his  hands ;  and  the  court,  in  one  case,  ordered  the  same  to  be  paid 
to  the  landlord,  even  where  the  notice  was  given  after  the  goods  were 
removed  off  the  premises  (9).  The  sheriff  is  not  obliged  to  find  out 
what  rent  is  due  to  a  landlord,  and  pay  it  him  (r) :  but  although  he 
have  no  specific  notice  given  him  by  the  landlord  of  rent  being  due,  yet 
if  he  is  aware  of  the  fact,  and  proceed  to  sell  under  a  fi.  fa.  without 
retaining  a  year's  rent,  he  will  be  liable  to  that  amount  («).  In  an 
action  against  the  sheriff  for  removing  goods  under  an  execution,  with- 
out satisfying  the  landlord's  claim  of  a  year's  rent,  it  was  held  that  a 
notice  to  the  sheriff,  before  the  removal,  stating  that  a  year's  rent  was 
due  from  the  tenant  to  the  mortgagor  (naming  him)  and  the  mort- 
gagees of  his  estates,  and  signed  by  the  receiver  of  the  rents,  was  suffi- 
cient, although  such  receiver  was  not  appointed  by  the  mortgage 
deed  (t).  When  a  sheriff  receives  a  notice  of  a  year's  rent  being  due, 
and  the  goods  on  the  premises  are  not  sufficient  to  satisfy  it,  he  must 
withdraw :  his  best  course  will  be  to  give  notice  to  the  execution  cre- 
ditor of  the  claim  for  rent  (u) ;  but  if  he  sells,  the  court  will  not  stay 
proceedings  in  an  action  against  him  on  the  statute,  on  his  paying  over 
the  proceeds  of  the  sale  (x). 

If  the  goods  seized  be  not  sold  or  removed  by  the  sheriff,  so  as  to  What  is  a  suf- 
transfer  the  property  therein,  but  the  defendant  pay  the  debt  and  movid^^e 
costs,  the  landlord,  though  he  has  given  notice  and  demanded  the  Goods, 
rent,  is  not  entitled  to  a  year's  rent.    There  must  be  either  an  actual 
or  constructive  removal,  but  a  bill  of  sale  taken  on  a  fi.  fa.  is  not  a 
constructive  removal  within  the  statute  (y). 

By  the  Interpleader  Act,  1  &  2  Will.  IV.  c.  68,  s.  6,  protection  is  Operation  of 
given  to  8heri£&  in  levying  executions  where  claims  are  made  to  the  ^^^ 
goods  by  third  persons.  That  statute  sometimes  comes  into  operation 
in  eases  where  the  landlord  has  also  made  a  claim  for  rent.  In  such 
a  case  it  has  been  held,  that  where  the  landlord  having  such  a  claim 
gives  notice  in  proper  time,  the  sheriff  ought  to  pay  him,  otherwise 
the  court  will  make  the  sheriff  pay  the  costs  of  appearing  on  an  inter- 
pleader rule  (z).  Where  the  sheriff  seized  goods  in  execution  which 
were  under  distress  for  rent,  the  court  refused  to  grant  him  relief  under 

(p)  JKiefcy  v.Jlyte,  llMees.&Wels.l9.  («)  Cocker  v.  Musgrove,  9  Queen's  B. 

(q)  Arweit  v.  Gamett,  3  Barn*  &  AM.  440.  Rep.  228. 

(r)  Smith  V.  Riusell,  8  Taunt.  400  j  A  P.  («)  Fotter  ▼.  HUton,  1  DowL  85. 

Waring  t.  Dewberry^  1  Stra.  97  ;  Palgrave  (y)  Smalhnan  v.  Pollard^  6  Man.  &  Gran. 

▼•  Windham,  1  Stra.  212.  100;  1  Dowl.  &  Low.  901 ;  but  see  Wharton 

(«)  Andrew  v.  Dixon,  8  Barn.  &  Aid.  T.^ay/or,  12  Queen's  B.  Rep.  673;  17  L.  J., 

^ ;  Bieeley  T.  Ryle,  11  Mees.  &  Wels.  16.  Q.  B.,  278 ;  and  see  Law  Magazine  for  May, 

(0  Colyer  v.  Speer,  2  Brod.  &  Bing.  67 ;  4  1 849. 

Moore,  478.  («)  Clarke  v.  Lord,  2  Dowl.  b5,  227. 
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nECOVERY  OP  RENT  OTHERWISE  THAX  BY  DISTR^S. 

tlie  Interpleader  Act,  tliouoh  he  had  applied  to  the  execution  creditor 
for  an  tndemuityj  and  had  been  refused  (a). 

By  the  statute  7  &  8  Vict,  c,  96  (b),  s.  68,  if  a  claim  is  made  by  a 
landlord  for  rent  in  respect  of  goods  taken  in  execution  under  ptoces 
of  any  court  for  the  recovery  of  small  debtSj  the  clerk  of  tlie  coart  may 
issue  a  summons  to  call  the  parties  before  the  court,  whereapon  any 
action  commenced  shall  be  stayed ;  and  the  court  may  then  adjudi- 
cate on  the  claim,  and  make  any  order  it  thinks  fit. 

The  remedy  which  a  landlord  has  in  cases  where  the  sheriff  pro- 
ceeds to  levy  the  execution  and  remove  the  goods  without  pajing  tliB 
rent,  is  in  general  by  an  action  on  the  case  against  the  sheriff  (c);  it  a 
doubtful  if  an  action  lies  against  the  execution  creditor  (t/Jr  aiid  bd 
action  for  money  had  and  received  cannot  be  maintained  if  tlie  sheriff 
has  sold  the  goods  (e).     The  sheriff,  however^  is  not  bound  by  law  to 
advance  the  money  to  pay  the  rent;  such  advance  must  be  made  by 
the  execution  creditor  (/)*     The   landlord    is   not   always,  howe«r, 
driven  to  an  action  for  his  remedy,  for  there  is  a  shorter  way  by  mo- 
tion to  the  court,  that  he  may  have  restitution  to  the  amount  of  the 
goods  the  sheriftlias  sold  and  removed  (^) ;  instead,  therefore,  of  briog* 
ing  an  action  against  the  sheriff  when  the  goods  are  sold  and  remoTed 
after  notice,  the  best  way  for  the  landlord  is  to  move  tlie  court  thai  lie 
may  have  restitution  to  the  amomit  of  tlie  goods  which  the  sheriff  Ii»s 
sold,  if  they  amount  to  less  than  a  year*s  rent,  or  if  they  amount  to 
more,  then  to  have  so  much  as  will  satisfy  a  year's  rent  (A):  andihe 
same   course  may  be  taken  where  there  has  not  been  a  remoFsi 
of  the  goods,  but  merely  a  bill  of  sale  by  the  sheriff  and  a  receipt  of 
the  proceeds  by  him  (i).    Where  a  motion  was  made  to  have  rent  paw 
out  of  the  money  levied,  and  on  showing  cause  it  appeared  that  the 
sherifTs  warrant  on  the  execution  after  it  was  sealed  had  been  altered, 
and  a  new  bailiff's  name  inserted,  the  court  held,  that  the  warrant 
having  been  altered,  no  goods  could  be  taken  thereby.     The  court 
refused,  on  payment  into  court  of  the  sura  which  the  goods  produced, 
to  stay  proceedings  in  an  action  against  the  sheriff^  until  the  plaintiff 
undertook  to  pay  the  costs,  in  the  event  of  his  not  recovering  more(i]* 
In  another  case,  the  Court  of  Exchequer  refused  to  allow  the  proceeds 
of  the  sale  by  the  sheriff  to  be  paid  into  court  with  the  costs  of  ati 
action  against  him,  though  it  was  sworn  that  the  sale  was  regularly 
conducted  {I), 


(a)  HayihQrn  V,  i?«jA,  2  Cromp.  &  Mees, 
689;  2  Dowl.  641. 

{h)  Repealed  in  piurt,  but  tiot  ai  td  tliis 
point,  by  12  &  13  Vict.  c.  106. 

(c)  Lemj  V,  GoodsQn,  4  Term  Rep.  687  j 
Rhfki/  V.  Rjjle,  11  Mees.  fr  Wek  16; 
Winter  V.  Fn-eman,  11  Ad,  &  EJ.  5t7. 

(d)  Hisdey  V.  Rifie,  1 1  MecB.  &  Webs,  16. 
(#)  OrpfJt  V.  AutitAj  3  Cnmp.  260. 

(/)  Cec&it  V.   MuMgrotic,    9  Queen's   B. 


Rep.  235. 

(g)  Hencheit  v.  Klmpttm^  2  Wtls.  1*J 
Wcsi  V.  Hedget,  Bamc?s,  2n ,  cited  IQ  Sft/^ 
rmm  t.  Poilaril,  6  Wan,  &  Gr.  1001  i  I  Do*'' 
&  Low.  POL 

(A)  2  SeK  Prac.  570. 

(i)  f Wharton  \\  ^^atfhr,  12  Qu^en^i  ^ 
Rep.  073 ;  6  Dowl.  Sr  Low.  1+3, 

(;t)  CahvTt  v.JoH£f,  2  BAm.&  Ado^*15^ 

(/)  Grttomi^nJge  v.  Fietcjt^,  2  DawL  3^ 


J 
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If  the  sheriff,  after  notice,  wrongfully  remove  the  goods,  he  is  not     Book  ll. 
liable  to  the  rent  beyond  the  amount  of  the  goods  sold,  after  making      ^ect!  9. 


such  deductions  as  may  be  allowed  for  expenses  (m) ;  and  where  the 
sheriff  pays  the  landlord  his  rent  according  to  the  statute,  he  is  en-  sheriff's  LU- 
titled  to  deduct  sheriff's  poundage  for  such  expenses  only  as  were  ^^^^^^ 
incurred  before  notice  given  to  him  by  the  landlord  (n).  Where  the 
tenant  was  called  as  a  witness,  and,  upon  being  objected  to  as  inte- 
rested, was  released,  it  was  held,  that  the  release  could  not  be  pleaded 
puis  darrein  continuance  in  bar  of  the  action ;  nor  did  it  reduce  the 
landlord  to  the  necessity  of  taking  a  verdict  against  the  sheriff  for 
nominal  damages  only  (o). 


(b)  By  Action  at  Law. 

If  the  demise  be  by  indenture  or  other  written  contract  under  seal.  Action  at  Law 

to  reco 
Rent. 


the  landlord  may  either  sue  the  tenant  for  rent  in  arrear  by  action  of  ***  ^^^^^ 


debt  to  recover  the  specific  amount  of  rent  due,  or  by  action  of  cove- 
nant to  recover  damages  for  the  non-payment  of  it  when  due ;  and  if 
the  contract  of  demise  be  by  a  written  document  under  the  hand  of 
the  parties,  but  not  under  seal,  or  by  parol,  he  may  sue  by  action  of 
debt  on  simple  contract  for  the  specific  amount  of  rent,  or  by  action 
of  assumpsit  or  debt,  for  the  use  and  occupation  of  the  premises. 
Although  technically  there  is  considerable  difference  in  the  form  and 
mode  of  proceeding  in  these  several  actions  (p),  yet  they  essentially  lead 
to  the  same  result :  thus  in  the  action  of  debt  the  specific  sum  con- 
tracted for,  as  rent,  which  is  unpaid,  is  recovered ;  whilst  in  the  actions 
of  covenant  and  assumpsit  the  plaintiff  recovers  the  damages  he  has 
sustained  by  the  non-payment  of  the  rent;  yet  this  practically  is  the 
same  thing,  for  the  measure  of  such  damage  is  of  course  either  the 
amount  of  rent  the  tenant  has  agreed  to  pay,  or  the  reasonable  value 
of  the  premises  assessed  by  the  jury.     It  seems  also  that  where  rent  is 
doe  on  a  particular  day,  interest  may  be  recovered  as  damages  (j). 
When  the  tenant  holds  under  a  lease,  the  fact  of  rent  being  due  can- 
not be  proved  without  the  production  of  the  lease  (r).    If  a  rent-charge 
be  granted  out  of  a  lease  for  years,  it  has  been  held  that  the  grantee 
iQay  bring  an  action  of  annuity  when  the  lease  is  ended  (s).     In  addi- 
tion to  these  remedies  for  the  recovery  of  rent,  which  are  all  founded 
upon  the  existence  of  a  contract  for  the  payment  of  it,  if  the  fact  of 
fent  being  in  arrear  amount  to  a  forfeiture  of  the  tenant's  estate,  as 

(«)  Benekett  y.  Ktrnpton,  2  Wils.  140.  of  action  in  the  writ  of  summons. 

(b)  Owe  T.  Gqfton,  1  Stra.  643.  (q)  Per  Lord  Ellenborough,  in  Skerry  y. 

(o)  Tkurgood  v.  Richardson,, 7  Bing.  428;  Preston,  2  Chit  245. 

5  Moore  &  Pay.  266;  4  Car,  &  Pay.  481.  (r)  Augustein  v.  ChaUist   1  Exch.   Rep. 

if)  By  the  15  &  16  Vict  c.  76,  s.  3»  it  is  279. 

not  necessary  to  mentioD  any  form  or  cause  («)  Moor,  450. 
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Book  II.     before  mentioned,  the  landlord  may  consider  the  tenant  as  a  trespasser, 
SeTt!  9.      *^^  recover  his  rent,  together  with  the  possession  of  the  premises,  by 
actions  of  ejectment  and  trespass  for  mesne  profits. 


(c)  By  Suit  in  Equity. 
Suit  in  Equity       A  bill  in  equity  may  also  be  brought  for  rent  where  the  remedy  at 
EenT°^^        law  is  lost  or  become  very  difficult,  and  in  such  cases  the  courts  of 
equity  will  relieve  on  the  ground  of  length  of  time  {t), 

(0  1  Atk.  598. 
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Sect.  1.— Liability  to  Taxes,  ^c.  Book  II. 

(a)  By  whom  to  be  paid — Lajui  Tax,  Sect.  i. 

It  is  a  general  principle  that  the  occupier  of  the  premises  is  primarily  By  whom 
liable  to  bear  all  public  impositions^  whether  they  be  parliamentary  taxes  Je  paid^wne- 
or  poor  ratesy  pavings  Ughting,  watching^  water  rates,  highway  rates,  »]i7- 
county  and  borough  rates  and  church  rates :  thus  the  land-tax  is  not 
tl)e  landlord's  tax  with  respect  to  the  public,  though  it  is  as  between 
landlord  and  tenant;  for  the  land  itself  in  the  hands  of  the  occupier  is 
the  debtor  to  the  public;  the  land-tax,  therefore,  is  prim&  facie  the 
tenant's  tax,  because  all  the  remedies  are  against  him.    The  land-tax 
diBera  from  the  poor^s  rate  in  this  respect,  that  the  former  is  eventually 
paid  by  the  landholder  who  receives  the  rent,  but  the  latter  is  entirely 
charged  upon  the  occupier  (a).    The  land-tax  acts,  from  4  Will.  & 
Mary,  c.  1,  s.  13,  to  the  present  time,  direct  the  tenant  to  pay  the 
land-tax  in  the  first  instance,  and  to  deduct  out  of  his  rent  so  much  of 
tberate  as  in  respect  of  the  said  rent  the  landlord  should  and  ought  to 
pay  and  bear :  and  the  landlords  both  mediate  and  immediate,  accord- 
ing to  their  respective  interests,  are  required  to  allow  such  deductions. 
The  owner  of  a  quit  rent  shall  pay  taxes  only  in  proportion  to  what 
the  land  pays;  but  if  the  matter  has  been  examined  by  the  commis- 
sioners of  the  land-tax,  the  Court  of  Chancery  will  not  re-examine 
it(i).    Where  land  was  mortgaged  to  secure  an  annual  payment  of 
%^.  to  a  widow,  in  satisfaction  of  her  dower,  the  annual  payment 


(a)  2  Bott'8  P.  L.  273;  In  re  ^.  Law- 
««e,  Cald.  879;  4  Dougl.  190;  Ejcall  v. 
™Mr«,  8  Tcnn  Rep.  808. 


(b)  Brickman  v.  Honey  wood,  1  P.  Wms. 
328. 
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Book  II. 
#•     Chapter  III. 
Sect.  1. 

* 

...       What  Premises 
>H^rj|re  chargeable 
▼with  Land- 
JTax. 


IThat  Pro- 
^perty  is  liable 
''to  Assessed 
Taxes. 


f 


^ 


being  secured  out  of  land,  it  was  considered,  ought  to  answer  taxes  as 
the  land  did  (c). 

Houses  and  buildings  appropriated  to  public  purposes  are  not  liable 
to  land-tax  (rf).  By  statute  1  &  2  Vict.  c.  68,  a  summary  remedy  is 
given  by  application  to  the  Court  of  Exchequer,  in  cases  where  lands 
are  rated  for  two  or  more  divisions  by  reason  of  disputes  in  ^liidi 
they  ought  to  be  rated  to  the  land-tax  (e). 

(b)  Assessed  Taxes, 

The  only  assessed  taxes  necessary  to  be  adverted  to  are  the  bouse 
and  window  duties,  the  latter  of  which,  now  repealed,  were  formeriy 
charged  at  an  increasing  amount  on  all  windows  above  the  number  of 
seven.  The  7  Geo.  III.  c.  7,  exempting  the  owners  of  certain  lands 
embanked  from  the  river  Thames  from  all  taxes  and  assessments  what- 
soever, does  not  exempt  the  occupiers  of  houses  built  on  such  lands 
from  the  payment  of  the  house  and  window  duties  imposed  by  statute 
38  Geo.  III.  c.  40(/).  The  14  &  16  Vict.  c.  36,  imposes,  in  lieu  of 
window  duty,  certain  duties  on  inhabited  houses,  according  to  their 
value;  that  is,  on  dwelling-houses  occupied  by  persons  in  trade, by 
publicans  and  beershop-keepers,  and  on  farmhouses  worth  20/.  a 
year,  sixpence  in  the  pound,  and  on  other  houses  ninepence  in  the 
pound  {g). 

(c)  Property  Tax, 

By  the  statute  6  &  6  Vict.  c.  36(A),  s.  60,  Rule  IV.  9,  occupiers 
paying  the  duty  of  sevenpence  in  the  pound  on  the  annual  value  of 
lands,  &c.  in  respect  of  the  property  thereof,  may  deduct  so  much 
thereof  as  a  rate  of  sevenpence  in  the  pound  on  their  rent  amounts 
to  out  of  the  first  payment  afterwards  to  be  made  on  account  of 


(c)  East  V.  Thombury,  3  P.  Wms.  128. 

(d)  Harrison  v.  Bulcock,  1  H.  Black.  68. 

(e)  See  In  re  Olatton  Land  Tax,  6  Mees. 
&  Wels.  689. 

(/)  Perchard  v.  Heywood,  8  Term  Rep. 
468. 

(g)  The  schedule  is  as  follows : — 

''The  duties  by  this  act  made  payable 
upon  inhabited  houses  in  and  throughout 
Great  Britain  according  to  the  annual  value 
thereof;  that  is  to  say, 

"  For  every  inhabited  dwelling-house, 
which,  with  the  household  and  other  offices, 
yards  and  gardens  therewith  occupied  and 
charged,  is  or  shall  be  worth  the  rent  of  20^ 
or  upwards  by  the  year, — 

**  When  any  such  dweUin^-house  shall 
be  occupied  by  any  person  in  trade  who 
shall  expose  to  sale  and  sell  any  goods, 
wares  or  merchandize  in  any  shop  or  ware- 
house, being  part  of  the  same  dwelling- 
house,  and  in  the  front  and  on  the  ground 
or  basement  story  thereof. 

"  And  also  when    any  such  dwelling- 


house  shall  be  occupied  by  anv  person  ^ 
shall  be  duly  licensed  by  the  laws  in  fci« 
to  sell  therein  by  retail  beer,  ale,  wine  or 
other  liquors,  although  the  room  or  loooi 
thereof  in  which  any  such  liquors  shall  U 
exposed  to  sale,  sold,  drunk  or  coosuned, 
shaU  not  be  such  shop  or  warebouae  K 
aforesaid. 

"  And  also  when  any  such  dwelling- 
house  shall  be  a  farmhouse  occupied  by  t 
tenant  or  fiurm  servant,  and  bona  fide  im 
for  the  purposes  of  husbandry  only. 

**  There  shall  be  chaiiged  for  every  lOf. 
of  such  annual  value  of  any  such  dwelling- 
house  the  sum  of  6dL 

"  And  when  any  such  dweDing-hoose 
shall  not  be  occupied  and  used  for  any  sncfa 
purpose  and  in  manner  aforesaid,  there  shall 
be  charged  for  every  20s.  of  such  anninl 
value  thereof  the  sum  of  9^.*' 

(A)  Continued  by  8  &  9  Vict  c  4;  and 
11  &  12  Vict  c.  8;  and  see  16  &  17  Vict 
c.  34;  and  17  Vict  c.  24. 
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rent(t),  and  the  landlords  shall  allow  the  deduction  under  the  penalty     Book  II. 
of  50/.  (J).    The  amount  may  be  set  off  in  an  action  for  the  rent  (A).     "sect.*i.    * 
A  similar  provision  is  contained  in  16  &  17  Vict.  c.  34,  s.  40(/),     By 
the  17  Vict.  c.  24,  s.  1,  the  income-tax  is  increased  to  one  shilling  and 
twopence  in  the  pound. 

(d)  Recovery  of  Taxes. 
Persons  refusing  or  neglecting  to  pay  the  land-tax  or  assessed  taxes  Distress  for 
are  liable  to  be  distrained  upon.  ^1^*T^  ^*" 

Sect.  2. — Contracts  as  to  Taxes,  ^c. 
(a)  Construction. 
The  liability  to  pay  taxes  is  usually  provided  for  in  the  lease  or  con-  Covenants  as 
tract  of  tenancy ;  the  tenant  commonly  engages  to  pay  all  taxes  except  ^J^^  ^"®" 
the  land-tax,  that  being  a  charge  falling  eventually  upon  the  landlord, 
although  often  incorrectly  described  as  a  landlord's  tax ;  but  it  is  by 
no  means  unusual  for  the  tenant  to  agree  to  pay  all  taxes,  rates,  impo- 
sitions and  assessments  whatsoever  (m) :  sometimes,  again,  there  is  an 
express  stipulation  on  the  part  of  the  landlord  to  pay  the  land-tax. 
Covenants  relative  to  the  land-tax  are  authorized  by  the  land-tax  acts,  Land-Tax. 
which  provide,  ''  that  nothing  therein  contained  shall  be  construed  to 
alter,  change,  determine  or  make  void  any  contracts,  covenants  or 
agreements  whatsoever,  between  landlord  and  tenant,  or  any  other 
persons,  touching  the  payment  of  taxes  and  assessments." 

By  section  73  of  the  recent  Property  Tax  Act,  6  &  6  Vict.  c.  36,  it  Property-Tax. 
was  enacted,  ^'  that  no  contract,  covenant  or  agreement  between  land- 
lord and  tenant,  or  any  other  person,  touching  the  payment  of  taxes 
aod  assessments  to  be  charged  on  their  respective  premises,  shall  be 
deemed  or  construed  to  extend  to  the  duties  charged  thereon  under 
th/s  act,  nor  to  be  binding  contrary  to  the  intent  and  meaning  of  this 
act;  but  that  all  such  duties  shall  be  charged  upon  and  paid  by  the 
respective  occupiers,  subject  to  such  deductions  and  repayments  as  are 
by  this  act  authorized  and  allowed;    and  all  such  deductions  and 
repayments  shall  be  made  and  allowed  accordingly,  notwithstanding 
such  contracts,  covenants  or  agreements  (w)." 

(0  See  Clermeli  ▼.  Read,  7  Taunt  50  ;  2  Book  IV.,  Chap.  I.,  Sect  2. 
MaRh.  371 ;  GabeU  v.  Shevelh  5  Taunt  81 ;  (n)  See  also  sect  103.    When  the  fonner 

i^enbjf  V.  Moore,  1  Barn.  &  Aid.  128 ;  Cum-  property-tax  existed,  a  distinct  covenant  in 

**H  V-  Bedboroughj  15  Mees.  &  Wels.  438  ;  a  lease  whereby  the  tenant  bound  himself 

ante,  $3S;  post.  Chap.  III.,  Sect  2 ;  Lamfh-  to  pay  the  property- tax  and  all  other  taxes 

^h  V.  Braihwait,  1  Smith,  Lead.  Cas.  75.  imposed  on  the  premises,  or  on  the  landlord 

U)  Sections  103,  185.  in  respect  thereof,  was  void  and  illegal  by 

(*)  Frmklin  v.  {karter,  1  Com.  B.  Rep.  the  statute  46  Geo.  III.  c.«5,  s.  115;  but  a 

750;  3  Dow].  &  Irow.  213;  see  also  Tmkler  separate  covenant  in  the  lease  for  payment 

▼.  Prentice^  4  Taant  549.  of  rent  clear  of  all  parliamentary  taxes,  &c. 

(0  See  ante.  Book  II.,  Chap.  I.,  Sect  5,  generally,  was  not  void,  for  such  general 

P^  835.  words  were  understood  of  such  taxes  as  the 

(■>)  See  a  form  of  the  covenant,  post,  tenant  might  lawfully  engage  to  defray  ; 
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Book  II.         Where  a  party  contracted  for  an  assignment  of  the  lease  of  a  pablic- 

Sect.\   '  house,  which  in  the  agreement  was  described  as  holden  at  a  certain 

■  ;        net  annual  rent  under  usual  and  common  covenants :  and  the  lease  con- 

Construction        .     .  ,      -  -     .  ... 

of  Contracts  to  tamed  a  covenant  by  the  tenant  to  pay  land-tax,  sewers-rate  and  all 

pay  Taxes.        other  taxes ;  it  was  held,  that  the  covenant  to  pay  land-tax  was  a  com- 
mon covenant  in  a  lease,  reserving  a  Tiet  rent  (o).    A  covenant  to  pay 
taxes  generally  includes  parliamentary  taxes,  and  consequently  the 
land-tax ;  for  when  ^'  taxes"  are  generally  spoken  of,  if  the  sabject- 
matter  will  bear  it,  parliamentary  taxes  given  to  the  crown  are 
included.    If,  therefore,  a  lease  be  made  for  years,  rendering  rait 
''  free  and  clear  from  all  manner  of  taxes,  charges  and  impositions 
whatsoever,''  the  lessee  is  bound  to  pay  the  whole  rent  without  any 
manner  of  deduction  for  any  old  or  new  tax,  charge  or  imposition 
whatsoever :  thus  on  a  grant  of  a  fee-&rm  rent,  '^  without  any  deduc- 
tion, defalcation  or  abatement  for  or  in  any  respect  whatsoever/'  the 
grantee  was  held  to  be  entitied  to  receive  the  full  rent  without  deduct- 
ing the  land-tax  (p) :  although  in  an  earlier  case  (9),  where  rent  was 
reserved  in  a  lease  payable  "without  any  deduction  or  abatement 
whatsoever,"  it  was  held,  that  the  tenant  was  entitled  to  deduct  oat 
of  the  rent  the  money  paid  by  him  for  the  land-tax.     A  bishop  not 
being  able  to  bind  his  successors  unless  certain  conditions  and  fonnar 
lities  are  observed  by  him,  a  covenant  by  him  to  pay  all  charges  ordinary 
and  extraordinary  does  not  include  land-tax  (r) ;  and  where  a  tenant  ver- 
bally agreed  "  to  pay  all  taxes,"  it  was  held,  that  under  this  agreement 
he  was  bound  to  pay  the  land-tax,  although  it  was  not  specifically 
mentioned  («).    A  covenant  by  the  lessee  to  pay  all  parliamentary 
taxes,  assessments,  &c.,  will  extend  to  the  land-tax  which  has  been 
redeemed  or  purchased  by  a  former  lessee,  and  is  payable  to  him 
under  Uie  Land  Tax  Act,  42  Geo.  III.  c.  1 16  (t).    But  a  sewer's  rate 
is  not  a  "parliamentary  tax''  (u).'  By  certain  acts  of  parliament  pro- 


Oatkell  V.  King,  11  East,  165 ;  and  see  Wigg 
T.  Shuttleworth,  18  East,  87 ;  Readshaw  v. 
Baldert,  4  Taunt  67 ;  Fuller  v.  Abbott,  4 
Taunt.  105;  Tinkler  y.  Prentice,  4  Taunt 
549;  Morgan  v.  Edwards,  6  Taunt  895. 
Thus  where  th«  defendant  by  indenture 
demised  to  /.  H.  certain  premises,  redden- 
dum 402.  annually,  clear  of  land-tax,  pro- 
perty-tax, &c.,  and  /.  H.  covenanted  to  pay 
the  said  yearly  rent  in  the  manner  the  same 
was  reserved  to  be  paid  as  aforesaid,  and 
to  pay  the  land-tax,  property-tax,  &c.,  it 
was  held,  that  by  sect  l5,  coupled  with 
sect.  195  of  the  same  act,  so  much  of  the 
reddendum  and  covenant  as  stipulated  for 
pajrment  of  the  rent  clear  of  deduction  on 
account  of  property-tax  was  void,  but  the 
residue  was  good  for  payment  of  the  rent, 
subject  to  such  deduction;  Fuller  v.  Abbott, 
4  Taunt  105. 

(o)  Bennett  v.  Womeck,  7  Barn.  &  Cres. 
627;  1  Man.  &  Ryl.  644;  8  Car.  &  Pay. 
96. 


(p)  Bradbury  v.  Wright,  2  Dougl  «24; 
Arran  (Count)  v.  Criep,  12  Mod.  54;  Htp- 
wood  V.  Barifooty  11  Mod.  237;  Bac  Ate. 
tit  Covenant,  (F);  Giles  v.  Hooper,  CirA. 
185 ;  Davenant  v.  SaUsbmry  {Biekop),  1  Vest 
223. 

(q)  Cranston  v.  Clarke,  Say.  78. 

(r)  Bishop  </  O^fford  v.  Wise,  cited  » 
Blan4ford  v.  Marlborough,  2  Atk.  544;  D*- 
venant  v.  The  Bishop  ^  SaUsiunf.  1  Venlr. 
223  i  &a2  Lev.  68. 

(s)  An^ld  V.  WhiU,  Ry.  &  Mood.  M; 
and  see  ifanning  v.  Lunn,  2  C«r.  &  Kir.U: 
Brewster  v.  KitcheU,  1  Salk.  198;  Gila  v. 
Hooper,  Garth.  185 ;  Cham^enum  v.  Cbm- 
pemm,  cited  in  Bradhury  v.  Wright,  2  Doqgi- 
624;  and  see  BUm^ford  ▼.  Mvlkenmgh,  t 
Atk.  542. 

(0  The  Governors  of  Christ**  HeepM  v. 
Harris  2  Man.  &  Or.  707 ;  3Scott,K.B. 
126. 

(tt)  Paimer  v.  Eariih,  14  Mees.  &  Wdi. 
428. 
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vision  was  made  for  making  rates  on  certain  lands  which  were  before     Book  II. 
liable  ratione  tenursB  to  repair  a  bridge,  for  raising  a  fund  for  such     °SECTr2. 
repairs ;  a  lessee  of  part  of  those  lands  covenanted  to  pay  his  rent  free 
and  clear  of  and  from  any  land-tax  and  all  other  taxes  and  deductions 
whatsoever,  either  parliamentary  or  parochial,  imposed  upon  the  pre- 
mises or  upon  the  lessor ;  it  was  held,  that  the  rate  for  the  repair  of 
the  bridge  was  not  a  parliamentary  tax  within  this  covenant  (:r).    A 
covenant  by  the  tenant  to  pay  the  bind-tax,  and  all  other  taxes,  rates, 
assessments  and  impositions  whatever,  will  not  oblige  him  to  pay  contri* 
button  towards  the  rebuilding  of  a  party-wall  {y).    But  where  a  tenant 
covenanted  to  pay  ''  all  taxes,  rates,  duties,  assessments  and  impo- 
sitions,'' ^'it  being  the  true  intent  and  meaning  of  these  presents,  that 
the  lessor  should  have  the  said  yearly  rent  of  60/.  hereby  reserved,  in 
net  money,  without  any  deduction,  defalcation  or  allowance  out  of  the 
same,  on  any  account  whatsoever,"  and  there  was  also  a  special  cove- 
nant as  to  repairing  party-walls,  it  was  held,  he  could  not  compel  his 
lessor  to  contribute  to  the  expense  of  rebuilding  a  party-wall  (z).    It 
has  been  held,  that  a  covenant  to  discharge  from  taxes  extends  to 
subsequent  taxes  of  the  same  nature  as  those  in  being  at  the  time  the 
coYenant  was  made,  but  not  to  those  of  a  different  nature  (a).    Where 
a  party  took  a  part  of  certain  premises,  the  whole  of  which  were  rated 
at  a  certain  annual  value,  and  the  lessor  covenanted  to  pay  all  taxes 
then  chargeable  thereon,  and  the  lessee  covenanted  to  pay  all  fresh 
taxes  which  might  thereafter  be  charged  on  the  premises,  or  any  part 
thereof;  it  was  held,  that  the  true  construction  of  these  covenants 
was,  that  the  lessor  should  pay  such  taxes  as  were  charged  on  the  pre- 
akes  at  the  time  of  making  the  lease,  at  the  then  annual  value,  and 
that  the  lessee  should  pay  all  fresh  taxes,  and  all  such  additions  to 
^ose  formerly  chargeable  as  were  occasioned  by  the  improved  value 
of  the  premises  {b).    So  where  a  lessee  covenanted  that  he  would  pay 
bU  taxes,  charges,  rates,  tithes,  or  rent-charge  in  lieu  of  tithe  dues  and 
duties  whatsoever  as  then  were  or  should  at  any  time  thereafter  during 
that  demise  be  taxed,  charged,  assessed  or  imposed  upon  the  said 
demised  premises  ^  it  was  held,  that  the  covenant  was  not  confined  to 
rates  payable  by  the  landlord,  but  meant  all  rates  then  imposed  on 
the  lessee  in  respect  of  his  occupation,  and  all  future  rates  which 
might  be  imposed  on  the  land  itself  (c).    A  tenant  of  marsh  lands,  who 
agreed  to  pay  all  outgoings  whatsoever,  rates,  taxes,  scots,  whether 
parochial  or  parliamentary,  that  then  were  or  should  thereaflier  be 
chargeable  upon  the  lands,  the  present  land-tax  excepted,  is  liable  to 

(')  Baier  ▼.  GreenkiU,  8  Queen's  B.  Rep.  Rep.  603. 

148;  2  Gale  &  Dav.  486.  (a)  Brewster  v.  KUohell,  1  Salk.  198 ;  1 

(2f)  SotUhaU  ▼.  Leadbetter,  8  Term  Rep.  Lord  Raym.  817 ;  12  Mod.  166. 

^;  see  also  Beardmcre  v.  Fo*^  8  Term  {h)  ^a<«ofi  v.  ^/JHf»,  8  Barn.  &  Aid.  647 ; 


■<?> 


214.  and  see  Graham  v.  Wade,  16  East,  29. 

«)  Barrett  v.  Betffifrd  (Duke),  8  Term  (<?)  Hurst  v.  Hurst,  5  Exch.  Rep.  571. 
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pay  an  extraordinary  assessment  made  by  the  commissioners  of  sewers 
for  a  work  of  permanent  benefit  to  the  land  (jd).  A  covenant  to  pay 
taxes  on  the  land  does  not  extend  to  the  rates  for  the  church  and  poor, 
for  they  are  personal  charges  (e).  A  covenant  by  the  tenant  to  pay  all 
taxes,  rates,  duties,  levies,  assessments  and  payments  will  extend  to 
the  costs  for  paving  footways,  which,  by  a  local  act  passed  before  the 
lease  was  made,  were  made  payable  by  the  tenants  of  the  adjoining 
houses,  and  which  they  were  allowed  to  deduct  from  their  rents  (/). 
If  a  tenant  covenant  to  pay  a  rent  without  deducting  taxes,  a  statute, 
authorizing  the  tenant  to  deduct,  will  not  repeal  the  covenant 

(b)  Rate  of  Payment. 
irhat  Pro-         Where  this  is  either  an  agreement  to  pay  land-tax,  or  it  is  speci- 
******  to*b^'  fically  excepted,  the  amount  to  be  paid  in  order  to  satisfy  the  contract 
is  not  affected  by  any  subsequent  improvement  in  the  property,  by 
which  the  amount  of  tax  is  increased :  thus  a  landlord  who  covenants 
to  pay  the  land-tax,  and  save  the  tenant  harmless,  will  discharge  his 
covenant,  if  he  pay  the  tax  according  to  the  rent  he  receives,  although 
the  premises  may  be  taxed  at  a  higher  rate  (^);  so  if  the  tenant  be 
under-rated,  he  can  only  deduct  pro  rat&  (A). .  Where  the  tenant  of  a 
piece  of  ground,  at  a  fixed  annual  rent,  covenanted  not  to  build  with- 
out the  license  of  the  lessor,  and  the  lessor  covenanted  to  pay  all  taxes 
charged  or  to  be  charged  during  the  term ;  and  at  the  time  of  executing 
the  lease,  the  lessor  gave  the  lessee  a  license  to  build,  which  he  did, 
and  thereby  much  increased  the  annual  value  of  the  premises;  it  was 
held,  that  the  lessor  was  liable  to  pay  taxes  in  proportion  to^  the  rent 
received,  and  not  according  to  the  improved  value  (t).    Upon  the 
same  principle,  where  A.  granted  a  building  lease  to  JB.  at  the  yearly 
rent  of  7Z.,  who  covenanted  to  pay  all  taxes  except  the  land-tax,  and 
afterwards  improved  the  estate,  and  underlet  it  at  54/.  per  annum;  it 
was  held,  that  A.  was  liable  only  to  pay  the  land-tax  in  proportion  to 
the  old  rent.     Under  a  covenant  by  a  tenant  for  the  payment  of  80t 
yearly  rent,  all  taxes  thereon  being  to  him  allowed  ;  and  also  that  he 
would  pay  all  further  or  additional  rates  on  the  premises,  or  on  any 
additional  buildings  or  improvements  made  by  him ;  and  a  covenant 
by  the  landlord  to  pay  all  rates  on  the  premises  or  on  the  tenant,  in 
respect  of  the  said  yearly  rent  of  80Z.,  except  such  fiirther  or  additional 
taxes  as  may  be  assessed  on  the  demised  premises ;  the  tenant  is 

S.  p.  Yaw  V.  Lemon,  1  Wile.  21;  2  Sira. 
1191 ;  Ban^fatherY.  Lee,  cited  by  BnUer,  J^ 
in  3  Term  Rep.  379 ;  Bramstom  ir.  JMvu, 
12  B.  Moa  68. 

(h)  SherringUm  v.  Andrews,  Comb.  483. 

(i)  Watson  v.  Home,  7  Bam.  &  Cres.  2S5: 
1  Man.  &  Ryl.  191 ;  &  P.  H$de  t.  BUI,  & 
Term  Rep..  377 ;  and  see  Bex  ▼.  Sntt,  3 
Term  Rep.  602. 


(d)  Waller  v.  Andrews,  3  Mees.  &  Wels. 
815;  1  Horn.  &  Hurl.  87. 

(e)  Theed  v.  Starkey,  8  Mod.  314;  Jrf- 
frey's  case,  5  Rep.  66  b ;  Paget  v.  Crumpton, 
Cro.  Eliz.  659 ;  Milward  v.  Cqffin,  2  W. 
Black.  1330 ;  B.Y.  St,  Luke's  Hospital,  2 
Burr.  1063. 

(/  )  Payne  v.  Burridge,  1 2  Mees.  &  Wel«. 
727. 
(g)  Whi^ld  V.  Brandwood,  2  Stark.  440 ; 
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bound  to  defray  all  increase  of  the  old  as  well  as  the  new  rates,  beyond 
the  proportion  at  which  the  premises  were  rated  at  the  time  of  the 
deed,  which  was  20/.  in  respect  of  the  80/.  rent  (A).  Where  the  owner 
ofahousey  in  consideration  of  a  premium,  demised  it  at  one-third  of 
its  anDual  valae,  and  afterwards  redeemed  the  land-tax,  it  was  held, 
that  he  was  entitled  to  receive  from  the  tenant  an  annual  payment 
equal  to  two-thirds  of  the  land-tax  so  redeemed  (/). 

(c)  Remedies  for  Brecxh. 
If  the  contract  stipulate  for  the  payment  of  taxes  and  assessments 
by  the  tenant,  a  breach  of  such  agreement  on  his  part  can  hardly  be 
of  material  importance  to  the  landlord ;  because  they  are  charged  upon 
and  payable  by  him  as  the  occupier,  and  if  he  do  not  pay  them,  he 
suiFers  by  subjecting  himself  to  the  inconvenience  of  the  proceedings 
taken  for  their  recovery.    On  the  other  hand,  if  the  burden  of  pay- 
ment lie  upon  the  landlord,  and  he  refuse  to  perform  his  agreement, 
considerable  difficulty  will  be  sustained  by  the  tenant.     If  he  has  been 
called  upon  to  pay  taxes  or  assessments  on  account  of  the  premises, 
which  his  landlord  is  bound  to  pay,  he  has  several  means  of  enforcing 
the  performance  of  the  contract  on  the  part  of  his  landlord.     He  may 
deduct  the  sum  he  has  paid  out  of  his  next  rent,  if  it  be  less  than  the 
amount  of  rent  due;  if  the  contract  on  which  he  relies  was  under  seal, 
he  may  bring  an  action  upon  the  covenant ;  or,  if  not  under  seal,  an 
action  of  assumpsit  for  the  money  paid,  if  it  exceed  the  amount  of  his 
T^nt^  QT  he  does  not  choose  to  wait  for  its  liquidation  in  the  regular 
*    course  of  making  the  payments  of  his  rent;  or,  lastly,  if  his  landlord 
806  him  for  the  rent,  he  may  claim  such  payments  in  reduction  of  the 
demand. 

H^henever  the  landlord  is  bound  to  pay  taxes,  the  tenant  may  de- 
duct the  amount  of  any  sum  he  has  been  compelled  to  pay  for  them 
oat  of  the  rent  due,  unless  there  is  an  express  agreement  to  the  con- 
traiy ;  but  such  deduction  should  be  made  from  the  rent  of  the  current 
year;  and  tbe  tenant  cannot  claim  it  from  his  landlord  at  any  subse- 
quent period  (jw)  :  a  plea  in  bar,  therefore,  to  a  cognizance  for  a  distress 
for  rent,  which  stated,  that  '^  divers  sums,  amounting  to  a  certain  sum 
^  been,  from  time  to  time,  duly  assessed  and  rated  on  the  premises 
for  land-tax,  and  from  time  to  time  paid  by  the  plaintiff,  wherefore 
l>e  deducted   the  said  sum,  being  the  amount  of  the  tax  which  the 
defendant,  as  landlord,  was  liable  to  bear  in  respect  of  the  rent,"  was 
:  AcW  bad,  for  not  stating  the  specific  periods  for  which  the  respective 
\  sums  were  assessed  or  paid ;  and  in  not  showing  that  tlie  payment 
f  c/aicned  to  be  deducted  was  made  after  the  rent  distrained  for  had 

(*)  Orakam  v.  Wade^   16  East,  29;  and  tion  of  land-tax  by  bishops,  Doe  d.  Murray 

««  /Ta^nm  ▼.  jlikins,  3  Barn.  &  Aid.  647.  v.  Bridges,  1  Barn.  &  Adol.  847. 

(0  ffTard  ▼.  Const,  lO  Bdrn.  &  Cres.  635;  (m)  Andrew  v.  Hancock,  1  Brod.  &  Bing. 

d  Man.  ft  Kyi  402.    And  Me  as  to  redemp-  37 ;  3  Moore,  278. 
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accrued,  or  was  then  accruing  (n).     Where  the  landlord  covenaDts  to 
pay  the  land-tax,  the  lessee  is  not  entitled  to  deduct  for  more  than 
would  be  assessed  on  the  amount  of  his  rent,  although  he  may  have 
actually  paid  more  (o).     Where  by  lease  rent  is  ta  be  paid  without 
deduction,  except  for  land-tax  and  sewers  rate,  the  deduction  is  to  be 
made,  not  on  the  value  of  the  premises,  but  on  the  rent ;  and  it  is 
immaterial  whether  the  value  of  the  premises  has  been  augmented 
above  the  rent  by  erections  or  improvements  prior  to  or  after  the 
lease  (p).     In  one  case,  a  succeeding  tenant,  who  came  in  at  Michael- 
mas (at  which  time  a  quarter's  rent  was  due),  and  received  from  the 
former  tenant  a  receipt  .for  a  year's  property-tax  also  due  at  Michael- 
mas, was  held  to  be  entitled  to  deduct  the  amount  upon  the  landlord's 
distraining  for  half  a  year's  rent  at  Christmas  (j),     A  broker,  who, 
when  receiving  rent  under  a  distress,  deducts  a  sum  purporting  to  be 
for  land-tax,  is  not  to  be  considered  as  allowing  the  land-tax,  so  as  to 
affect 'the  landlord's  right,  but  as  merely,  from  not  knowing  how  to 
act,  consenting  to  receive  the  money  without  the  sum  deducted  (r). 

Where  a  tenant  has  paid  a  tax,  which  his  landlord  is  bound  to  pay, 
he  may  recover  the  amount  paid  by  action  {$) :  but  where  a  tenant 
has  voluntarily  «paid  his  full  rent  without  deducting  a  landlord's  tax 
for  a  considerable  time,  he  can  neither  recover  it  back,  nor  p\^  ^ 
as  a  payment  in  replevin :  thus  where  the  tenant  of  premises  under  a 
lease,  which  contained  no  reservation  as  to  the  payment  of  land-tax, 
claimed  a  deduction  for  such  tax,  which  was  refused  by  the  landlord, 
who  afterwards  distrained,  and  was  paid  the  whole  rent,  and  the 
tenant  afterwards  paid  his  full  rent  for  five  successive  years,  without 
claiming  to  deduct  such  tax ;  it  was  held,  that  such  acquiescence  was 
equivalent  to  a  dereliction  of  his  claim  in  the  first  instance ;  and  that 
he  could  not  recover  back  any  of  the  sums  so  paid  by  him  for  land- 
tax,  in  an  action  of  assumpsit  for  money  paid,  on  the  ground  of  their 
being  involuntary  payments  (jt)  :  and  where  an  occupier  of  lands  had, 
during  a  course  of  twelve  years,  paid  to  the  collector  of  taxes  the 
landlord's  property-tax,  and  the  full  rent  as  it  became  due  to  the 
landlord,  without  claiming  any  deduction  on  account  of  the  tax  so 
paid  ;  it  was  held,  that  the  occupier  could  not  recover  back  from  the 
landlord  any  part  of  the  property-tax  so  paid  (u).     In  a  case  ^nce 
a  late  property-tax  act,  it  was  held  that  the  tenant  could  not  recover  as 


(n)  StubbsY.  Parsons,  3  Barn.  &  Aid.  516. 

(o)   Whi^eld  y.  Brandwood,  2  Stark.  440. 

Ip)  Smith  V.  Humble,  3  Com.  Law  Rep., 
C.  B.,  225. 

( q )  Clennel  ▼.  Read,  7  Taunt.  50 ;  2 
Marsh.  371.  With  respect  to  property- tax, 
the  assessment,  not  the  collector's  receipt, 
was  held  under  the  former  Property  Tax  Act 
to  be  the  criterion  of  how  much  the  tenant 
may  deduct;  Gabell  v.  Shevell,  5  Taunt  81. 

(r)  Saunderson  v.  Hanson,  3  Car.  &  Pay. 
314. 


(«)  Graham  v. 
609. 

(0  Spragg  y.  HammonA,  2  Brod.  &  Binfi- 
59;  4  Moore,  431 ;  Andrew  v.  Ha»eKtA 
Brod.  &  Bing.  37 ;  3  Moore,  278 ;  and  see 
Fuller  y.  Abbott,  4  Taunt.  105;  and  WtSiP 
y.  Andrews,  3  Mees.  &  Wels.  312:  1  H«tu 
&  Hurl.  87 ;  Stubbs  v.  Parwons,  3  Bsro.* 
Aid.  516 ;  and  see  Briebmm  t.  i)«rcs,  S 
Taunt  143. 

(»)  Denby  v.  Moor;  I  Barn.  &  Aid.  1SS> 
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money  paid  to  the  use  of  his  landlord  aa  amount  of  tax  which  he     Book  II.    , 

omitted  to  deduct  from  the  next  payment  of  rent  (x).     So  if  a  tenant     *'sb™2.     ^ 

pays  taxes,  which  he  alleges  ought  to  have  been  paid  by  his  landlord, 

and  afterwards  pays  rent  for  two  years  subsequently,  without  making 

any  deduction,  he  cannot  recover  the  amount  in  an  action  against  the 

kadlord  (y).     But  where  a  local  act  provided  that  a  drainage-tax  of 

one  shilling  per  acre  should  be  paid  by  the  tenants  of  the  land  charged 

with  the  same,  and  that  the  tenants  might  deduct  the  same  out  of  the  * 

rents  payable  to  their  landlords ;  it  was  held,  that  a  tenant  who  on 

the  determination  of  his  tenancy,  paid  the  full  rent  then  due,  without 

deducting  the  tax  falling  due  on  the  determins^ion  of  the  tenancy,  but 

not  then  called  for,  might  recover  from  the  landlord  the  amount  of  tax 

which  he  (the  tenant)  was  afterwards  compelled  to  pay  {z).    Where 

the  plaintiff  demised  a  house  to  the  defendant,  who  by  the  agreement 

was  to  pay  a  rent  clear  of  all  deductions  for  taxes  and  parochial  rates ; 

and  after  occupying  the  premises  for  some  time,  the  defendant  quitted 

them,  leaving  claims  for  land-tax  and  poor's  rates,  which  latter  the 

landlord  was  obliged  by  a  local  act  of.  parliament  to  pay,  and  he  did 

pay  them ;  it  was  held,  that  he  could  not  recover  the  amount  from  the 

defendant  in  an  action  for  money  paid,  but  should  have  declared  spe- 

cially  on  the  agreement,  because,  as  there  was  no  original  liability  on 

the  defendant  to  pay,  it  could  not  be  said  to  be  money  paid  to  his 

use  (a). 

In  an  action  for  rent,  the  tenant  may  plead  as  to  part,  that  he  has  Remedy  by 
paid  a  landlord's  tax  to  that  amount,  in  respect  of  the  rent  due  to  the  tion*for*Rent " 
plaintiff  claimed  by  the  declaration,  after  he*  has  in  fact  paid  the  tax  (fi) : 
and  where  he  has  paid  a  landlord's  tax  before  action  brought,  he  has 
&  right  to  deduct  it  at  the  trial  (c) :  and  to  enable  him  to  deduct  such 
tax,  he  need  not  produce  the  assessment,  but  it  will  be  sufficient  to 
prove  the  payment  to  the  collector  by  calling  him(rf).  A  bill  in 
equity  will  not  lie  for  the  relief  of  a  tenant  out  of  the  arrears  of  rent, 
for  taxes  which  he  has  actually  paid  on  account  of  rent  reserved  to  a 
landlord,  who  appears  not  to  be  liable  for  such  taxes  («)• 

Sect.  3. — Poor  Rates. 
(a)  Generally. 
The  43  Eliz.  c.  2,  which  may  be  considered  the  foundation  of  the  Origin  and 
present  poor  laws,  empowers  the  churchwardens  of  every  parish  to  p^^^  BAtea. 


(')  Qmming  t.  Bedborough,  15  Mees.  & 

(9}  Smmderson  v.  Hanson,  8  Car.  &  Pay. 
>H;  and  lee  JUeh  t.  JtMckson,  4  Bro.  Chan. 
Cai.  515 ;  6  Ves.  jun.  334,  n. 

(z)  Dawitm  v.  Linton,  5  Barn.  &  Aid.  521 1 
&C1D.&R.117. 

(a)  Sptneer  v.  Parry,  S  Ad.  &  El.  831 ;  4 


Nev.  &  Man.  770;  1  Har.  &  Wol.  179. 

(6)  Tinckler  v.  Prentice,  4  Taunt.  549. 

(c)  Baker  v.  Davis,  8  Camp.  474 ;  S.  P. 
Pocock  V.  Eustace,  2  Camp.  181. 

{d)  Phillips  V.  Beer,  4  Camp.  266 ;  but 
see  Gabell  v.  Shevell,  5  Taunt.  81. 

(e)  Wild  V.  Coopirs*  Company,  1  P.  Wma. 
128,  n. 
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raise  rates  for  the  support  of  the  poor  "  by  taxation  of  every  inhabi- 
tant, parson,  vicar  and  other,  and  of  every  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes,  coal-mines  or  saleaUe  under- 
woods in  the  said  parish." 

By  the  17  Geo.  II.  c.  38,  s.  4,  the  appeal  against  a  poor  rate  most 
in  all  cases  be  made  to  the  next  practicable  sessions  after  the  aDowance 
of  the  rate.  A  further  power  of  appeal  is  given  by  the  statute  6  &  7 
Will.  IV.  c.  96,  ss.  6,  7,  which  directs  justices  to  hold  special  petty 
sessions  for  hearing  appeals  against  rates,  as  to  the  incorrectness  of 
the  valuation  of  any  hereditaments,  and  their  determination  is  to  be 
binding,  unless  notice  i^iven  within  fourteen  days  of  an  intention  to 
appeal  against  it  to  the  quarter  sessions. 

Most  important  alterations  have  been  made  in  the  whole  system  of 
the  poor  laws  by  the  4  &  6  Will.  IV.  c.  76  (/).  The  recent  statutes 
place  the  entire  superintendence  of  the  management  of  the  poor  into 
the  hands  of  a  board  of  commissioners.  They  provide  for  the  forma- 
tion of  unions,  and  appointment  of  guardians  of  the  poor;  and  pro- 
hibit, in  general,  the  distribution  of  pecuniary  relief,  by  enacting  that 
relief  is  to  be  afforded  in  the  workhouse. 


The  Occupier 
18  rateable 
generally. 


(b)  Persons  to  be  rated. 
The  poor  rate  is  not  a  tax  on  the  land,  but  a  personal  charge  in 
respect  of  the  land :  in  general,  therefore,  the  farmer  or  occupier,  and 
not  the  landlord,  is  liable  to  this  tax  :  for  the  rate  is  a  charge  upoa 
the  occupier  in  respect  of  his  possession,  and  not  on  the  lessor  in 
regard  to  the  rent  received  {ff).     Any  one  of  several  joint  occupieis 
is  liable  for  the  whole  amount  of  their  joint  assessment  to  a  poor  rate; 
and  a  warrant  of  distress  against  any  one  alone  is  good  (A).    It  bas 
been  held,  that  a  landlord  cannot  be  rated  to  the  poor  even  in  re- 
spect of  houses  let  to  tenants,  who  have  been  excused  their  rates  oft 
account  of  their  poverty  (f ).     As  the  occupier  of  land  is  rateable,  it  is 
immaterial  by  what  tenure  he  holds,  or  whether  he  has  any  title  or 
not :  thus  if  a  disseisor  obtain  possession  of  land,  he  is  rateable  as  the 
occupier  of  it  (A;) :  but  it  has  been  considered,  that  an  administrator  is 
not  liable  to  pay  poor's  rate  for  the  intestate,  at  least  that  he  is  not 
distrainable  without  a  summons  (/).     A  corporation  may  be  inhabitants 
and  occupiers  of  land,  and  as  such  liable  to  be  rated  in  their  coq)orate 
capacity  (m).     A  warehouse  may  be  rated  to  the  proprietor  or  occnpier 


(/)  Continued  and  amended  by  2  &  3 
Vict  c.  83;  6  Vict  c.  10;  5  &  6  Vict  c.  67; 
7  &  8  Vict  c.  101 ;  10  &  11  Vict  c.  109. 

(g)  RowU  V.  GelU,  Cowp.  452 ;  1  DougL 
304. 

(A)  Paynter  v.  The  Queen,  10  Queen's  B. 
Rep.  908. 

(«)  Rex  ▼.  Hull  Dock  Company,  3  Bam.  & 
Cres.  616;  5  Dowl.  &  Ryl.  359. 


ik)  Bute  (Lord)  v.  GrhtdaO,  2  H.  Black 
260;  1  Term  Rep.  345;  S.  P.  Rer  r.  BO, 
7  Term  Rep.  398 ;  Hex  v.  Skmgle,  1  Tern 
Rep.  549;  I  Bott's  P.  L.  127. 

(/)  Stevem  v.  Evau,  I  W.  Black.  284;  1 
Burr.  1152. 

(m)  Rez  ▼.  Gardmer,  Cowp.  79;  */».*« 
▼.  Sudbwry  (Mayor),  1  Barn,  ft  Cres.  389;  t 
Dowl.  ft  Ryl.  651. 
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according  to  the  use  to  which  it  is  applied  ;  if  it  be  let,  for  instance,  to     Book  II. 
the  excise  or  custom-house  for  public  purposes,  the  burden  must  be       sect.  3. 
borne  by  the  proprietor ;  but  if  it  be  afterwards  converted  to  a  private 
use,  the  occupier  of  it  will  be  liable  to  the  rates.     Payment  of  a  poor 
rate  assessed  on  the  occupier  of  a  house,  is  not  evidence  of  an  occu- 
pation by  the  party  so  paying ;  this  was  ruled  by  Lord  Kenyon,  C.  J., 
OQ  an  indictment  against  a  person  for  keeping  a  disorderly  house,  his 
Lordship  observing,  that  to  construe  such  payment  into  an  occupation 
would  be  straining  the  law  (n).    The  proprietor  of  a  toll  traverse  who 
demises  it  from  year  to  year  by  parol  is  properly  rateable,  as  the 
lessee  is  a  mere  bailiff  for  the  collection  of*  it  (p).    A  lessee  for  a 
tenn  of  years  of  a  private  box  in  a  theatre  is  rateable  under  a  local 
act,  by  which  all  persons  are  rateable  who  "inhabit,  hold,  occupy, 
possess  or  enjoy  any  land,  house,  shop,  wharf,  warehouse,  or  any 
other  building,  tenement  or  hereditament,  or  other  persons  who  by  law 
are  chargeable"  (p).     Where  premises  are  unoccupied,  the  rates  upon 
them  commence  from  the  time  of  entry  only. 

The  words  "  inhabitant  or  other,"  in  the  43  Eliz  mean  resident  in-  Where  there  is 
habitant  or  other  inhabitants.     The  residence  in  a  lighthouse  by  the  J"  ^^e"IJtS7 
servant  of  the  owner,  at  an  annual  salary,  to  take  care  of  the  light,  is  only, 
the  occupation  of  the  master,  who  alone  can  be  rated  in  respect  of 
such  occupation  of  the  lighthouse  (y).     A  servant  who  engaged  and 
occupied  a  house  and  garden,  the  rent  and  taxes  of  which  were  paid 
by  his  master,  was  held  liable  to  be  rated  as  occupier,  and  not  the 
master  (r).     The  trustees  of  premises  not  demised  to  any  one,  but  who 
n^eet  occasionally  on  the  premises  for  the  purposes  of  the  trust,  the 
actual  occupants  being  the  servants  and  others,  who  are  employed  in 
the  objects  of  the  trust,  are  the  persons  rateable  («).     It  has  been 
doubted  whether  the  owner  of  a  farm,  composed  partly  of  grass  land, 
who,  upon  the  determination  of  a  lease,  takes  possession  of  the  farm 
by  a  servant  who  occupies  it  for  the  purposes  of  protection,  but  with- 
out dealing  with  the  land,  is  liable  to  be  rated  as  a  party  beneficially 
occupying  it  {t). 

If  the  owner  of  a  house  occupy  part  of  it,  he  is  liable  to  be  rated  Where  there  is 
for  the  whole,  unless  there  be  a  distinct  occupation  of  the  rest  by  some  pj^n^y  only, 
other  person  {u)  :  and  where  a  man  went  from  home  with  his  family 
for  nearly  a  year,  but  left  his  assistant  to  carry  on  his  business  in  his 
shop  in  one  room  of  the  house,  which  for  this  purpose  was  parted  off 

(»)  Bex  w,  Brittowt  Sitt  at  Westm.  after  live  within  the  parish,  he  is  to  he  rated  as 

£•  T.  1800,  MS.  dwelling  there. 

(o)  Reg,  ▼.  SaiUhury  {Marqm*),  8  Ad.  &  (r)  Reg.  v.  Lyrm,  8  Ad.  &  EI.  379 ;    3 

B.  716;  1  Wm.  Wol.  &  Hod.  444;  S  Nev.  Nev.  &  Per.  411;  1  WiU.Wol.  &  Hod.  366. 

Ar  Per.  476.  («)  Reg-  v.  Sterry,  12  Ad.  &  £1.  84;  4 

(/>)  Reg.  T.  St.  Martin*  9  (InhabitaTUt),  3  Per.  &  Dav.  122. 

Queeo'iB.  Rep.  204;  2  Gale  &  Dav.  426.  (t)  Rex  v.  Bucks  (Justices),  3  Nev.  & 

(9)  Rm  v.  Tynemouth,  12  East,  46.     If  a  Man.  68. 

KBao  do  not  live  within  a  parish,  he  is  to  he  (u)  Rex  v.  St.  Mary  the  Less  {Durham),  4 

ocflaed  according  to  bis  land ;  but  if  he  Term  Rep.  477. 
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by  laths  from  the  rest ;  and  he  left  the  key  of  the  hoase  door  with  a 
8bct.<.       friend,  and  had  the  garden  cultivated  for  his  own  benefit  as  usual;  it 
"  was  held,  that  he  was  liable  to  be  rated  to  the  relief  of  the  poor  as 
occupier  of  the  whole  house  (x). 
berePre-  By  statute  69  Geo.  III.  c.  12,  s.  19,  after  reciting,  that  in  many 

''IrSiim  Quar-  Parishes,  and  more  especially  in  large  and  populous  towns,  the  pay- 
rly  Rents.  ment  of  poor  rates  is  evaded  by  the  houses  being  let  in  lodgings,  or 
in  separate  apartments,  or  for  short  terms,  it  is  enacted,  that  the  inha- 
bitants of  any  parish,  in  vestry  assembled,  may  direct  landlords  who 
have  let  their  houses  to  occupiers  at  rents  not  exceeding  20Z.  nor  less 
than  6/.  per  year,  for  terms  less  than  a  year,  or  at  rents  payable  at 
less  than  quarterly  periods,  to  be  rated  instead  of  the  occupiers ;  but 
sect.  20  provides,  that  the  goods  of  the  occupiers  may  be  distrained 
for  such  rates,  to  the  amount  of  the  rent  actually  due,  and  that  they 
may  deduct  such  mtes  out  of  their  rent. 

The  principle  of  this  act  is  still  further  extended  by  the  13  k  14 
Vict.  c.  99,  for  assessing  and  collecting  the  poor  rates  and  highway 
rates  in  respect  of  small  tenements.  Sect.  1  empowers  the  vestry  to 
order  the  owners  of  small  tenements  whereof  the  yearly  rateable  valne 
shall  not  exceed  6/.,  to  be  rated  to  the  poor  (y)  instead  of  the  occu- 
piers. Sect.  4  enacts  that  such  owners  shall  be  assessed  on  a  reduced 
scale.  Sects.  6,  6,  7  &  8  provide  for  the  recovery  of  the  rates,  confer 
on  owners  the  right  of  appeal  and  of  voting  in  vestry,  secure  mum- 
cipal  privileges  to  the  occupiers,  and  empower  owners  paying  rates  to 
add  the  amount  thereof,  under  certain  circumstances,  to  the  rent,  and 
also  empower  certain  occupiers  to  deduct  the  amotmt  of  rates  pud 
from  the  rent  (^z). 


General  Rules 
respecting 
Rates  on 
Lands,  &c. 


(c)  Lands,  Hovses,  ^c.  and  Profits  annexed. 
The  statute  of  Elizabeth  mentions  lands  and  houses  only;  batio 
order  to  be  rateable  they  must  be  such  as  furnish  a  profit  It  may 
therefore  be  stated>  as  a  general  proposition,  that  the  immediate  pro- 
fits of  land  or  houses  are  properly  the  subject  of  assessment ;  or  to 
speak  more  correctly,  that  the  person  who  is  in  possession  of  the 
immediate  profits  of  land  or  houses  may  be  taxed  to  the  relief  of 
the  poor  in  respect  of  those  profits  (a).  All  persons,  however  poor 
they  be,  are  rateable  in  respect  of  the  annual  value  of  the  houses  or 
premises  they  occupy  ;  for  otherwise  poor  persons  would  be  ex- 
empted, and  cottage  property  would  become  more  valuable  to  the 
landlord.     It  is  advisable  in  such  cases  for  tl^e  landlord  io  compound 


(jr)  Rex  y.  Ahetytwith,  10  East,  S54. 

ly)  {Sic.)  Highway  rates  are  omitted 
from  this  part  of  the  section  evidently  by 
mistake ;  see  the  recital  and  sect.  3. 

(s)  The  costs  of  distraining  are  recover- 
able by  12  Vict  c.  14. 


(a)  Although  the  amount  of  the  poor»« 
is  in  fact  paid  by  the  occupier,  it  is  in  resii^ 
a  charge  upon  the  landlord ;  for  its  dfttt* 
of  course  to  reduce  the  amount  of  rent  «- 
ceived  by  the  latter. 
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with  the  overseers  for  the  whole  of  such  property,  and  to  pay  the     Book  II. 
mtes  himself.  ^"s^IcTs!"- 

The  possessions  of  the  Crown  or  of  the  public  are  not  rateable  to  p^jj^ces  go. 
the  relief  of  the  poor ;  therefore  the  royal  palaces  are  not  rateable  :  vernment  and 
but  where  the  site  of  a  palace  is  demised  to  a  subject  for  a  certain  ii^*^    "* 
permanent  interest,  the  grantee  who  occupies  it  is  rateable  to  the 
poor(i);  so  also  persons  occupying  apartments  in  Hampton  Court 
Palace  have  been  held  rateable  (c) :  and  servants  who  occupy  sepa- 
rately a  house  and  land,  part  of  the  royal  domains,  whether  they  pay 
for  them  by  rent  or  services,  are  rateable  (rf). 

Neither  the  governors,  servants,  nor  the  poor  in  hospitals,  are  rate-  Hospitals  and 
able  to  the  poor(c);  but  the  officers  of  Chelsea  Hospital,  who  had  ^^4°^^^*" 
separate  and  distinct  apartments,  which  were  considered  their  dwell- 
ing houses,  and  in  which  they  and  their  families  resided,  were  held 
rateable  (/) :  and  a  master  of  a  free- school,  appointed  by  the  minister 
and  inhabitants  of  the  parish  under  a  charitable  trust,  whereby  a 
house,  garden,  &c.  were  assigned  **  for  the  habitation  and  use  of  the 
master  and  his  family,  freely  without  payment  of  any  rent,  income, 
gift,  sum  of  money,  or  other  allowance  whatsoever,"  for  the  teaching 
of  ten  poor  boys  of  the  inhabitants,  was  held  to  be  rateable  for  his 
occupation  of  the  same  (g) :  although  a  person  employed  by  the  Phi- 
lanthropic Society  to  superintend  the  children  at  annual  wages,  under 
an  agreement  that  she  should  have  a  *'  dwelling  free  from  taxes,"  &c. 
with  certain  other  perquisites,  and  who  might  be  dismissed  at  a 
minute's  warning  on  receiving  three  months'  wages,  was  held  not 
rateable  as  the  occupier  of  the  house  provided  by  the  society ;  she 
having  no  distinct  apartments  in  the  house  but  a  bedchamber,  and 
her  fanoily  not  being  allowed  to  live  there  (A).  Governors  of  the  poor 
hiring  a  house  without  their  district,  for  the  purpose  of  setting  their 
own  paupers  to  work  there,  and  using  it  for  that  purpose  only,  have 
been  held  to  be  rateable,  whether  the  employment  of  the  paupers  be 
profitable  or  not  (t).    The  objects  of  a  charity  in  the  actual  occupation 

{h)  PorOand   (Duke)   v.   St.   Margarefs,  R,  v.  Worcestershire  (Justices),  11  Ad.&  EL 

^Westminster,  Cald.  3,  n.;  1  Bott*s  P.  L.  131.  57;  3  Per.  &  Dav.  8;  and  of  the  house,  &c. 

With  respect  to  the  poor  rates,  those  are  of  the  governor  of  a  gaol,  /£.  v.  Shepherd,  1 

public  buildings  which  are  applied  to  public  Queen's  B.  Rep.  170 ;  4  Per.  &  Dav.  434. 
pwposes.  (e)  Rex   v.   St.   Bartholomew's,   4    Burr. 

(c)  Reg.  V.  Potuonbff,  3  Queen's  B.  Rep.  2435 ;  1  Botfs  P.  L.  189 ;  S  P.  Rex  v.  St. 
14;  1  Gale  &  Dav.  713.  Luke's  Hospital,  2  Burr.  1053  ;  1  W.  Black. 

(d)  Rex  V.  Matthews,  Cald.  1.  As  to  the  249.  Bethlem  and  Bridewell  Hospitals 
iMD-rateability  of  the  Royal  Academy,  see  were  held  not  to  be  rateable ;  Reg.  v.  St, 
A  ▼.  Shee,  4  Queen's  B.  Rep.  2 ;  2  Gale  &  George  the  Martyr,  10  Queen's  B.  Rep.  852, 
Dav.  8 ;  of  stables  rented  by  a  colonel  of  a  859 ;  16  Law  J.,  N.  S.,  M.  C,  129. 
»«gimcnt,  Amherst  (Lord)  v.  Somers  (Lord),  (/)  Ayre  v.  SmallpUee, Cald.  3;  1  Rett's 
2  Term  Rep.  872;    R.  v.  HurdU,  3  Term  P.  L.  131. 

fi«p.  497 ;  of  the  apartments  of  a  command-  (g)  Rex  v.  Catt,  6  Term  Rep.  332. 

ing  officer  in  barracks,  R.  v.  Terrott,  3  East,  (A)  Rex  v.  Field,  5  Term  Rep.  587. 

^;  see  also  Hotfard  v,  Copeland,  8  B.  &  (•)  The  Governor,  i^c.  of  the  Poor  of  Bristol 

Pol*  189 ;  of  the  ranger  of  a  royal  park,  v.  Wait,  5  Ad.  &  £1. 1 ;  2  Har.  &  Wol.  70  ; 

BMk  (Lord)  ▼.  GrindtUl,  2  H.  Bhick.  265  ;  6  Nev.  &  Man.  888. 
1  Term  Rep.  838 ;  of  judges'  lodgings,  &&, 
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of  almshouseSy  paying  no  rent  for  the  game,  are  rateable  to  the  relief 
of  the  poor  in  respect  of  such  occupation  (k). 

Tolls  are  not  rateable  of  themselves^  but  only  in  connectioQ  with 
some  local  real  property  (Z).    A  lessee  of  tolls  is  not  rateable  m  respect 
of  the  tollsy  although  he  occupy  a  toll-house  under  the  same  demise  (m). 
And  the  trustees  of  docks  are  not  rateable  in  respect  of  the  dock  dues, 
nor  of  the  premises  purchased  or  hired  for  the  use  of  the  docks,  if  they 
have  no  beneficial  occupation,  but  are  merely  servants  of  the  public, 
being  directed  by  act  of  parliament  to  apply  the  whole  of  the  rates, 
first  to  paying  off  the  debt  incurred  in  making  the  docks,  and  then  to 
lower  the  rates,  reserving  sufficient  to  keep  the  docks  in  repair  (r). 
Commissioners  for  paving  and  lighting  a  town,  who  were  empowered 
to  levy  rates  to  make  gas  for  the  town,  and  to  let  out  private  lamps, 
and  who  applied  all  the  profits  therefrom  for  the  purposes  directed  by 
the  acts  of  parliament  under  which  they  acted,  have  no  beneficial 
occupation  of  the  gas  works,  and  cannot  be  rated  for  them  (o).    The 
lessee  of  the  tolls  of  a  public  bridge  is  not  rateable  as  such,  whatever 
rent  he  may  pay ;   if  it  do  not  appear  that  he  is  the  occupier  of  any 
local  visible  property  within  the  parish,  nor  that  he  was  an  inhabitant 
resiant  there,  deriving  profit  there  from  such  tolls  beyond  the  rent  paid 
by  him  for  the  same,  which  was  applicable  to  the  public  purposes  of 
the  bridge  (/>). 

The  owner  of  a  ferry  residing  in  a  different  parish,  but  taking  the 
profits  of  the  ferry  on  the  spot  by  his  servants  and  agents,  is  not  rate- 
able for  such  tolls  in  the  parish  where  they  were  so  collected,  and 
where  one  of  the  termini  of  the  ferry  was  situated,  and  on  which  shore 
the  ferry-boats  were  secured  by  means  of  a  post  in  the  ground ;  the 
soil  itself  of  the  landing  places  being  the  king's  common  highway; 
and  the  owner  of  the  ferry  having  no  property  in,  or  exclusive  posses- 
sion of  it(^).  The  lessee  and  occupier  of  an  ancient  and  exclusive 
ferry,  not  being  an  inhabitant  resiant  within  the  township  in  which  ooe 
of  the  termini  of  the  ferry  is  situated,  is  not  liable  to  be  rated  there  for 
any  share  of  the  tolls  of  such  ferry  (r). 

Neither  quit-rents,  nor  heriots,  nor  other  casual  profits  of  a  manor, 
are  rateable  to  the  poor  (s) ;  but  ground-rents  are  rateable  (t). 

The  lessee  of  all  those  fishings  of  the  halves  and  havendoles,  with 
the  appurtenances  to  the  halves  due  and  accustomed  within  the  river 
Severn,  between  certain  limits  within  a  manor  bordering  on  the  siud 


(k)  Rex  V.  Oreen,  9  Barn.  6c  Cres.  203 ; 
4  Man.  &  Ryl.  164<;  Rex  v.  Munday,  1  East, 
584 ;  but  see  Rex  v.  Waldoy  Cald.  858. 

{I)  Rex  V.  Leicester y  6  Maule  &  Selw. 
400 ;  and  see  Rex  y.  Aire  and  Colder  Navi- 
gation, S  Bam.  &  AdoL  583. 

(m)  Rex  V.  Snowden,  1  Nev.  &  Man.  459. 

(n)  Rex  V.  Liverpool,  7  Bam.  &  Cres.  61 ; 
9  Dowl.  &  Ryl.  780. 


(o)  Rex  T.  Beverley  (CommUnemers),  6  Ad. 
&  El.  645 ;  1  Nev.  &  Per.  646;  WiU.  Wrf. 
&  Dav.  221. 

(p)  Rex  V.  Eyre,  12  East,  41& 

iq)  WiUiamt  v.  Jones,  12  East,  346. 

(r)  Rex  V.  Nicholson,  12  East,  330. 

(s)  Rexy,  FanderunM,  2  Binr.  991;  IV. 
Black.  212. 

(0  Botf  8  P.  L.  115. 
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riTer,  and  of  all  royal  fishes  taken  between  the  said  limits^  putt  and      Book  II. 
wheel  fishing  excepted^  under  an  annual  rent,  is  liable  to  be  rated  to     ^seIt^s.   ' 


the  poor  for  such  fishery  (u). 

A  mere  easement,  as  a  mere  right  of  common,  is  not  rateable ;  there-  Rigi^t  of  Com- 
fore  where  certain  persons,  as  burgesses  of  a  town  and  occupiers  of 
aocient  messuages  within  it,  had  a  right  to  turn  cattle  upon  lands  at 
certain  periods  of  the  year,  to  the  exclusion  of  the  owners  of  the  soil ; 
it  was  held,  that  they  had  a  mere  right  of  common  in  respect  of  which 
they  were  not  rateable  to  the  poor  (x) :  and  in  a  case  where  there  were 
?eiy  laige  and  unusual  rights,  yet  as  they  appeared  to  be  in  the  nature 
of  a  right  of  common,  it  was  held  that  they  were  not  rateable  (y). 
But  it  seems  that  land  in  respect  whereof  the  owners  have  a  right  of 
common  may  be  rated  higher  on  account  of  that  right  (jer). 

Where  A.  granted  to  £.  a  lease  for  years  of  way-leaves  (for  the  pur-  other  Ease- 
pose  of  carrying  coals),  and  the  liberty  of  erecting  bridges  and  levelling  "®°**' 
hills  over  certain  lands ;  and  B.  made  the  waggon-ways  and  inclosed 
them,  thereby  exdudbg  all  other  persons,  erected  bridges  and  built 
two  houses  on  the  land  for  his  servants ;  it  was  held,  that  JB.  was 
liable  to  be  rated  to  the  poor  for  '^  the  ground  called  the  waggon- 
way"  (a). 

A  dair}rman  who  rents  a  stock  of  cows  from  a  farmer,  to  be  depas-  Other  Profits 
tared  on  the  land  of  the  latter,  is  not  liable  to  be  rated  for  them,  <>fL»nd.&c. 
although  he  makes  a  profit  of  their  produce,  independent  of  the  profit 
made  by  the  farmer ;  for  the  rate  upon  him  for  the  whole  farm  includes 
a]I  the  profit  of  the  land  and  the  stock  appertaining  to  it  (&). 

(d)  Tithes. 

By  the  Tithe  Commutation  Act,  6  &  7  WilL  IV.  c.  71,  ss.  69, 70  (c),  TiAc  Commu- 
amended  by  7  Will.  IV.  &  ]  Vict.  c.  69,  s.  8,  and  2  &  3  Vict.  c.  62,  s.  3,  *"*''"  ^''** 
the  rent->cbarge  payable  instead  of  tithes  is  liable  to  the  same  rates 
that  the  tithes  commuted  were  subject  to ;   and  if  the  occupier  of  the 
land  out  of  which  the  rent-charge  issues  pays  them,  they  may  be 
recovered  over. 

A  parson  is  Uable  to  be  rated  for  the  profits  of  his  glebe  lands  and  When  Tithes 
tithes,  although  he  has  let  them  out  at  a  certain  rent  (d);  m  such  case  gu^h. 
the  rate  must  be  made  upon  the  parson  and  not  the  lessee.     If  the 
tenant  bargain  for  a  retainer  of  the  tithes  of  his  own  lands,  he  is  not 
the  occupier,  but  merely  the  purchaser  of  them  (e) ;  but  it  has  been 

(»)  Be*  y,  EttiSf  1  Maule  &  Selw.  662.  (c)  See  post,  Chap.  V II.,  Sect  5. 

W  /Zmt  ▼.C*iirc«fl,  4  Bam.  &  Ores.  750;  (rf)  Re*  v.  Turner,  i  Bott»8  P.  L.  126; 

6  Dowl.  &  Ryl.  6S5.  S.  P.  Re*  v.  Skingle,  7  Term  Rep.  549  ;  1 

(y)  Beg.  V.  Alnwick  {Chamberlaini,  ijfc).  Bolt's  P.  L.  127.     Tithes  were  held  not 

9  Ad  &  £1.  444 ;   1  Per.  &  Dav.  843 ;   2  rateable  under  a  private  act  g:iving  power 

^i)L  Wd.  &  Hod.  72.  to  assess  "  any  land,  house,  shop,  ware- 

(«}  Kenpe  v.  Spence,  2  W.  Black.  1244;  house,  vault,  mill  or  other  tenement;'*  Reg. 

Bex  V.  Fo*,  1  Salk.  169.  v.  NeviU,  8  Queen's  B.  Rep.  452. 

(«)  Be*  V.  Belh  7  Term  Rep.  398.  {e)  Rex  v.  Lambeth,  1  Stra.  525;  Re*  v. 

[b)  Be*  V.  Broum^  8  East,  528.  Bartlett,  17  Vin.  Abr.  427. 
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held,  that  where  a  rector  made  a  verbal  lease  of  his  tithes  for  a  yeV; 
and  the  lessee  let  the  tithes  to  the  respective  landholders  for  sixpence 
per  acre  more  than  he  was  to  pay  the  rector,  the  lessee  was  the  occu- 
pier of  the  tithes,  he  having  them  in  such  a  manner  as  to  make  a 
profit  of  them  (/ ).  It  would  seem  that  an  occupier  of  land,  to  whom, 
on  behalf  of  himself  and  the  other  tithe-payers  of  the  parish,  a  lease 
of  the  tithes  of  the  whole  parish  is  granted  by  the  vicar  at  an  annaal 
rent,  the  amount  of  which  is  apportioned,  is  liable  to  be  rated  in  respect 
of  the  tithes,  though  he  personally  has  no  beneficial  occupation  (j). 
The  parson  is  also  rateable  for  his  tithes  if  he  have  them  in  his  own 
occupation ;  or  for  oblations  or  other  offerings  which  constitute  rectorial 
or  vicarial  dues. 

A  sum  of  money  made  payable  by  the  owners  of  lands  in  lieu  of 
tithes  by  act  of  parliament,  with  a  clause  of  distress  annexed,  is  liable 
to  the  poor  rate,  for  it  is  a  mere  composition  for  tithes  which  were 
before  subject  to  the  poor  rate ;  and  a  superadding  a  power  of  distress 
does  not  turn  it  into  a  rent,  but  rather  proves  the  contrary ;  for  if  it 
were  a  rent,  the  distress  would  be  incident  to  it  without  any  special 
provision  in  the  act  (A).     So  a  money  payment  in  lieu  of  tithes  settled 
under  a  compromise  between  a  parson  and  a  parish,  and  confirmed  bj 
act  of  parUament,  is  rateable  (t).     But  a  money  payment  in  lieu  of 
tithes,  settled  by  act  of  parliament  to  be  paid  free  from  all  deda^ 
tions,  &c.,  other  than  land-tax,  is  not  rateable  (A).     An  act  of  parlia- 
ment enacted,  that  the  tithes  of  a  parish  should  be  held  in  fee  by  i^ 
who  was  owner  of  part  of  the  lands  in  the  parish,  and  that  all  i's 
lands  in  the  parish  should  be  charged  with  an  annuity  payable  to  the 
vicar  for  the  time  being,  who  had  previously  enjoyed  the  small  tithes, 
and  who  by  an  agreement  recited  in  the  act  was  to  receive  sudi 
annuity  in  lieu  of  all  his  vicarial  dues ;   it  was  held,  that  the  vicar  was 
not  rateable  to  the  poor  in  respect  of  such  annuity,  for  that  the  tithes 
were  not  extinguished  (/).     A  modus  for  tithes  is  rateable.    Tithes  for 
which  compositions  have  been  entered  into  by  the  respective  occupieis 
may  be  rated  in  the  hands  of  the  rector  in  one  entire  sum  (m). 

Where  the  tithes  of  a  parish  are  extinguished  by  act  of  parliamait, 
and  in  lieu  thereof  certain  annual  com  rents  are  substituted,  the  money, 
when  paid,  is  rateable  to  the  poor  in  the  hands  of  the  rector,  unless  the 
liability  is  taken  away  by  express  words  in  the  statute  (n).  Where,  by 
a  private  inclosure  act,  the  tithes  of  a  parish  were  abolished,  and  in 

(0  Rex  V.  Churchtaardent  o/  Gmt  Btm- 
bUfton,  1  Ad.  &  EL  li5. 

(m)  Rex  V.  Suttex  (Justieet),  8  NeT.  & 
Man.  263. 

(»)  Rex  V.  Boldero,  4  Bam.  &  Cres.  467; 
6  Dowl.  &  Ryl.  557 ;  Rex  v.  m*tMP,  5  Ad. 
&  £L  250 ;  2  Har.  &  Wol.  95;  6  Nef.& 
Man.  567;  Rex  v.  Joddroil,  1  Bani.&  AdoL 
408 ;  Rex  v.  Nockoldt,  1  Ad.  &  £L  245;  S 
Nev.  &  Man.  384. 


(/)  Rex  V.  Ftdrclough,  8  Mod.  62. 

(g)  Rex  V.  WUsont  5  Nev.  &  Man.  119; 
1  Har.  &  Wol.  407.  As  to  the  assessment 
of  tithes  and  tithe  rent-charges  in  the  same 
manner  as  land,  see  the  14  &  15  Vict  c.  50, 
post,  Book  II.,  Chap.  VII.,  Sect  5. 

(h)  Lowndes  v.  Home,  2  W.  Black.  1252. 

(0  Raun  V.  Pickin,  Cald.  196;  1  Dougl. 
406,  n. 

(k)  Reg,  V.  Shaw,  12  Queen's  B.  Rep.  419. 
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lieu  thereof  a  yearly  money  payment  by  way  of  compensation  (to  be     Book  II. 
calculated  with  reference  to  the  annual  value  of  the  tithes,  and  the     ^sect.^s. 


price  of  corn  for  a  certain  number  of  bygone  years)  was  directed  to 
be  paid  to  him  (o) ;  and  where  by  an  inclosure  act  it  was  provided  that 
a  certain  com  rent,  **  free  from  all  taxes  and  deductions  whatsoever, 
except  land-tax/'  should  be  issuing  out  of  the  lands  to  be  inclosed  and 
other  lands  in  the  parish,  and  be  paid  to  the  rector  in  lieu  of  all  great 
and  small  tithes,  &c. ;  it  was  held,  that  this  com  rent  was  not  liable  to 
be  assessed  to  the  relief  of  the  poor  (p). 

(e)  Mines,  Quarries^  and  Mineral  Works, 

The  express  mention  in  the  statute  44  Eliz.  c.  2,  s.  1,  of  coal-mines,  Generally, 
is  a  virtual  exclusion  of  all  other  mines,  and  consequently  other  mines 
are  not  rateable  to  the  poor  (q). 

Lead-mines  are  not  rateable  to  the  poor(r),  but  the  lessee  (under  Mines  of  Lead, 
the  crown)  of  lead-mines  is  rateable  to  tfie  poor  for  the  profits  arising  "*' 
from  lot  and  cape;  which  are  duties  paid  to  him  by  the  adventurers, 
without  any  risk  on  his  part :  and  a  person  entitled  to  toll  tin  and  farm 
dues  (which  are  certain  portions  of  the  tin  raised  by  the  adventurers  in 
the  tin-mines)  is  liable  to  be  rated  in  respect  thereof  («).  Where  a 
rate  was  imposed  upon  the  owner  of  the  lead-ore  in  certain  lead-mines, 
in  respect  of  the  lead-duty  reserved  in  a  lease  of  the  mines,  being  one- 
fifth  share  of  the  lead  to  be  smelted  from  the  ore  raised  from  the 
mines ;  it  was  held,  that  this  reservation  was  in  the  nature  of  rent,  and 
therefore  not  rateable  (0  •'  and  the  trustees  under  the  will  of  a  person 
seised  in  fee  of  two-third  parts  of  a  manor,  subject  to  certain  leases  to 
a  company  of  adventurers  of  the  mines  of  lead,  tin,  and  copper  ore, 
and  other  minerals,  under  the  moors,  commons,  or  wastes  of  the 
manor,  at  a  rent  certain,  have  been  held  not  to  be  rateable  to  the  relief 
of  the  poor  for  such  rent  (te).  Landlords  not  resident  within  the  parish, 
having  leased  lead-mines  and  other  minerals,  with  liberty  to  the  tenants 
to  dig,  &c.,  reserving  a  certain  annual  rent,  and  also  certain  proportions 
of  the  ore  which  should  be  raised,  are  not  at  any  rate  assessable  to  the 
relief  of  the  poor  for  such  certain  rent,  no  ore  being  raised ;  whatever 
the  question  might  be  as  to  the  proportion  of  ore  reserved  when  in 
fact  any  should  be  raised  {x)  :  but  a  landlord  and  owner  of  the  soil, 
not  resident  within  a  parish,  having  granted  a  license  by  indenture  for 
twenty-one  years  to  certain  adventurers,  to  dig  for  tin  and  other  ore 
under  a  close,  reserving  to  himself  one-eighth  share  of  the  ore  in  an 
improved  and  merchantable  state,  and  granting  to  the  adventurers  the 

(o)  Cha^ld  ▼.  Rttsttm,  8  Barn.  &  Cres.  Cowp.  4J>3 ;  1  Dough  304. 

863 ;  5  DowL  &  Ryl.  675.  («)  Rex  v.  St,  Agnes,  8  Term  Rep.  480.  . 

(p)  Mitchell  yf,  Fordham,  6  Barn.  &Cre8.  (0  Rex  v.  Pomfret  {Earl),  5  Maule  & 

274;  9  DowL  &  Ryl.  835.  Selw.  189. 

(f )  Rex  ▼.  SedgUy,  2  Bam.  &  Adol.  65.  (u)  Rex  v.  Welbank,  4  Maule  &  Sdw.  222. 

(r)  Lead  Company  ▼.  Richardtont  3  Burr.  (x)  Rex  y.  Rochester  {Bishop),  12  East, 

1341 ;  1  W.  Black.  389 ;  A  P.  RowU  v.  GelU,  353. 
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excIusiTe  occupation  of  the  mine  for  the  puq)ose  of  procuring  the  oresi 
is  rateable  for  the  relief  of  the  poor  of  the  parish  in  which  the  mine  is 
situate,  in  respect  of  such  reserved  proportion  or  eighth  share;  and  ia 
respect  thereof  is  to  be  considered  as  an  occupier  of  the  land  by  the 
hands  of  the  adventurers ;  the  reservation  operating  as  an  exception 
out  of  the  demise,  and  not  being  in  the  nature  of  a  rent  (y).  A  persoD 
who  was  entitled  under  the  Duke  of  Cornwall,  as  lord  of  a  manor,  by 
custom,  to  one-tenth  of  the  tin  gained  by  the  owner  of  tin  bounds,  and 
who  demised  to  the  owner  himself,  for  a  term,  liberty  to  enter  on  the 
mines  and  dig  and  carry  away  the  tin,  yielding  Is,  in  the  pound  on  the 
gross  value  of  all  tin  gotten,  was  held  not  to  be  an  occupier,  and 
therefore  not  rateable  to  the  poor,  the  demise  not  being  found  to  be 
fraudulent  (z).  But  the  Duke  of  Comwall's  lessee,  who  recrives  the 
tenth  of  the  tin  gained,  is  rateable  as  an  occupier,  though  not  an  inha- 
bitant (a).  The  owner  of  a  mine  who  leased  it  for  years,  the  lessee  to 
yield  one-fifth  of  the  ore  raised,  well  cleaned  and  made  fit  for  the 
smelting  mill,  is  liable  for  the  poor  rate  as  an  occupier  in  respect  of 
his  fifth  (&). 

The  lessee  of  a  coal-mine  is  liable  to  be  rated,  though  he  derive  no 
profit  from  the  mine  (c) :  but  where  a  coal-mine,  becoming  unproduc- 
tive, ceases  to  be  worked,  the  lessee  is  no  longer  liable  to  be  rated  for 
it  to  the  relief  of  the  poor,  although  he  be  still  bound  by  his  covenant 
to  pay  the  rent  reserved  to  his  landlord ;  but  it  is  otherwise  where  the 
mine  is  itself  productive,  although  it  be  worked  to  a  loss  by  the  lessee 
after  deducting  the  proportion  of  the  gross  value  of  tiie  produce 
reserved  to  the  owner  (d).  The  owner  and  occupier  of  coal-mines  is 
rateable  to  the  poor  at  the  sum  for  which  the  mine  would  let  subject 
to  outgoings ;  and  the  lessee  of  coal-mines  is  rateable  for  the  amount 
of  royalty  or  rent  which  he  pays ;  and  in  neither  case  is  any  allowance 
to  be  made  for  money  expended  on  rendering  the  mines  productive  (e). 
Where  a  lessee  of  a  coal-mine,  being  the  occupier,  erected  a  steam- 
engine  for  working  the  mine,  and  thereby  improved  its  annual  valne, 
he  was  held  liable  to  be  rated  for  such  improved  annual  value  (/*). 

Iron* mines  are  noi  rateable  to  the  relief  of  the  poor,  although  occu- 
pied jointly  with  coal-mines,  the  coal  whereof  was  raised  by  the  owner 
of  the  lands  for  his  own  use  in  smelting  the  iron  (g).  Where  the  owner 
and  occupier  of  an  iron-stone-mine  erected  an  engine  for  the  purpose 
of  drawing  the  water  from  the  mine  and  used  it  for  no  other  purpose ;  it 


(y)  Rex  V.  St.  AutteU,  5  Barn.  &  Aid. 
693;  1  Dowl.  &  Ryl.  851. 

(«)  Reg.  V.  Crease,  11  Ad.  &  EL  677 ;  8 
Per.  &  Dav.  484. 

(a)  Create  v.  Sawle,  2  Queen's  B.  Rep. 
862;  2  Gale  &  Dav.  812;  see  also  Reg,  v. 
Paynter,  7  Queen's  B.  Rep.  255 ;  and  Payn- 
terY.The  Queen,  10  Queen's  B.  Rep.  909 ;  16 
Law  J.,  N.  S.,  M.  C,  186;  11  Jurist,  978. 


(h)  Reg.  ▼.  Todd,  12  Ad.  &  £1.  816;  4 
Per.  &  Dav.  335 ;  Am.  &  Hod.  100. 

(c)  Rex  V.  Parroii,  5  Term  Rep.  69S. 

(d)  Rex  V.  Bedworih,  8  East,  887. 

(e)  Rex  V.  Aitwood,  6  Bam.  &  Cres.  277; 
9  Dowl.  &  Ryl.  828. 

(/)  Rex  V.  GrantnOe  (Lordy,  9  Barn. » 
Cres.  188  ;  4  Man.  &  Ryl.  171. 
(£)  Rex  V.  Cumiifigkiaih  S  East,  478. 
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was  heldj  that  he  was  not  rateable  to  the  poor  in  respect  of  the  engine^     Book  II. 
as  it  was  parcel  of  the  mine  itself  (A).  ^"sect.V"* 

The  lessees,  under  the  lord  of  the  manor,  of  lot  and  free  share  of  all  ~    77. 

,      .  .1.1.1  1.   1  1  t  Other  Mines 

calamine  raised  withm  the  manor,  are  liable  to  be  rated  to  the  poor  as  and  Works, 
occupiers  of  land  in  the  parish  where  the  manor  lies,  none  of  them 
being  resident  in  the  parish  (i) :  so  the  occupier  of  a  clay-pit  is  rate- 
able (A),  or  a  slate-work  (or,  as  improperly  called,  a  slate-mine)  (/) : 
and  lime-works  are  rateable  in  the  hands  of  the  occupier,  though  there 
be  risk  and  expense  in  the  working,  and  the  profits  are  uncertain  (m).  '' ' 

The  owner  of  the  soil  who  has  granted  to  adventurers  liberty  to  dig, 
mme,  work,  and  search  for  manganese,  for  twenty-one  years,  and  the 
same  to  take  and  convert  to  their  own  use,  and  to  make  adits,  &c., 
rendering  to  him  IZ.  Ids,  for  every  ton  weight  of  manganese  raised 
during  the  term,  is  not  an  occupier  of  any  portion  of  the  soil,  and  not 
rateable  (»). 

(f )  Proportion  and  Value. 

By  statute  17  Geo.  II.  c.  38,  s.  12,  it  is  enacted,  "that  where  any  Proportion  as 
person  or  persons  shall  come  into  or  occupy  any  house,  land,  tene-  '^™"  *™®' 
ment,  or  hereditament  or  other  premises,  out  of  or  from  which  any 
other  person  assessed  shall  be  removed,  or  which  at  the  time  of  making 
such  rate  was  empty  or  unoccupied,  that  then  every  person  so  removing 
from,  and  every  person  so  coming  into  or  occupying  the  same,  shall  be 
liable  to  pay  to  such  rate  in  proportion  to  the  time  that  such  person 
occupied  the  same  respectively,  in  the  same  manner,  and  under  the 
like  penalty  of  distress,  as  if  such  person  so  removing  had  not  removed, 
or  such  person  so  coming  in  or  occupying  had  been  originally  rated 
and  assessed  in  such  rate ;  which  said  proportion,  in  case  of  dispute, 
shall  be  ascertained  by  two  justices  of  the  peace." 

By  the  statute  6  &  7  Will.  IV.  c.  96,  s.  1,  it  is  enacted,  that  "no  Principle  of 
rale  for  the  relief  of  the  poor  in  England  and  Wales  shall  be  allowed  '^*"*- 
by  any  justices,  or  be  of  any  force  which  shall  not  be  made  upon  an 
estimate  of  the  net  annual  value  of  the  several  hereditaments  rated 
thereunto  ;  that  is  to  say,  of  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  of  all  usual  tenants' 
rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any;  and 
deducting  therefrom  the  probable  average  annual  costs  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to  maintain  them  in 
a  state  to  command  such  rent;  provided  always,  that  nothing  therein 
contained  shall  be  construed  to  alter  or  affect  the  principles  or  different 

(h)  Rex  V.  Bihton,  5  Bam.  &  Cres.  851 ;  (I)  Rex  v.  Woodland,  2  Eait,  164. 

8  DowL  &  Ryl.  734.  (m)  Rex  v.  Alderhury  {Churchwardens),  1 

'  (i)  Rex  V.  BttptUt  Mill  Company,  1  Maule  East,  534;  Rex  v.  Sedgley,  2  Bam.  &  Adol. 

ft  Selw.  612.  65. 

[k)  Rex  V.  Brown,  8  EaBt,  528.  (n)  Rex  y.  Tremayne,  4  Barn.  &  Adol.  162. 
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Sect.  3. 


^Jurisdiction  of 
Bewers  Com- 
oissioners  to 
ke  Rates. 


relative  liabilitieSy  if  any,  according  to  which  differeDt  kinds  of  heredi- 
taments are  now  by  law  rateable." 

Sect.  4. — Sewers  Rates, 
Every  person  whose  property  derives  benefit  from  the  works  of  tiie 
commissioners  of  sewers  (o)  is  liable  to  be  rated,  although  the  benefit 
be  not  immediate  {p),  and  the  commissioners  may  assess  the  lessor  or 
lessee  at  their  discretion  {q). 


Sect.  5. —  County  Rates, 
The  occupier  and  not  the  landlord  is  liable  to  the  payment  of  county 
rates,  and  they  are  regulated  by  the  principles  appUcable  to  the  assess- 
ment to  the  poor  rates  (r). 


vj^nactments 
^:Sre8pecting 
yJ*Highway 
W:  Rates. 


Sect.  6. — Highway  Rates, 
The  occupier  of  premises  is  liable  to  the  payment  of  highway  rates. 
The  recent  act  6  &  6  Will.  IV.  c.  60,  for  consolidating  and  amending 
the  laws  relating  to  highways,  places  the  duty  of  repairing  the  high- 
ways in  the  hands  of  a  surveyor,  and  by  sect.  27  he  is  empowered  to 
levy  a  rate  "  upon  all  property  now  liable  to  be  rated  and  assessed  to 
the  reUef  of  the  poor,  provided  that  the  same  rate  shall  also  extend 
to  such  woods,  mines  and  quarries  of  stone  or  other  hereditaments  as 
have  heretofore  been  usually  rated  to  the  highways/'     Sect  33  pro- 
vides, *'  that  when  property,  or  the  owner  and  occupier  in  respect 
thereof,  has,  previous  to  the  passing  of  this  act,  been  legally  exempt 
from  the  performance  of  statute  duty,  or  from  the  payment  of  any  com- 
position in  lieu  thereof,  or  of  highway  rate,  the  said  property,  and  the 
owners  and  occupiers  thereof,  shall  be  exempt  from  the  payment  of 
the  rate  hereby  imposed."     Sect.  30  provides,  that  in  parishes  where 
the  overseers  of  the  poor  have  power  by  local  acts  to  rate  landlords  as 
occupiers  for  the  poor  rates,  the  surveyors  shall  have  the  same  powers 
to  assess  landlords  to  the  highway  rates.     As   to  the  liability  of 
owners  to  be  rated  instead  of  occupiers,  see  13  &  14  Vict  c.  99, 
ante,  p.  422  {s). 


(o)  The  regulations  as  to  sewers  are  now 
consolidated  by  a  recent  act,  the  3  &  4  Will. 
IV.  c.  22.  By  section  18,  the  rates  are  to 
be  apportioned  between  outgoing  and  in- 
coming tenants.  This  act  is  amended  by 
4  &  6  VicL  c.  45.  The  Sewers  Laws  are 
further  amended  by  12  &  13  Vict  c.  50.  The 
Metropolitan  Commissioners  of  Sewers  are 
governed  by  the  11  &  12  Vict.  c.  112, 
amended  by  12  &  13  Vict  c.  93.  See  also 
the  General  Towns  Improvement  Clauses 
'Act,  10  &  11  Vict  c.  34 ;  and  the  Act  for 


promoting  Public  Health,  11  &  12  Vict  c 
63. 

{p)  Soadyv,  mUon,  3  Ad.  &  El  243;  4 
Nev.  &  Man.  777 ;  1  Har.  &  WoL  25^. 

{q)  Newton  v.  Yomtg,  1  New  Rep.  187; 
and  see  Rooke*9  case,  9  Co.  Rep.  99. 

(r)  The  12  &  13  Vict  c.  65,  provides  fcr 
the  collection  of  county  rates  under  certain 
circumstances. 

(«)  The  costs  of  the  distress  are  reco- 
verable under  12  Vict  c.  14. 
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Sect.  7. — Paving,  Watching^  Lighting  and  Water  Rates.  Chapter  ill. 

The  rates  made  for  the  purpose  of  paving,  lighting,  and  cleansing       ^^^'^'  ^' 
the  streets,  are  generally  under  the  management  of  commissioners  ^<"r  ^^'  ^?^ 
appointed  for  that  purpose,  who  are  appointed  by  local  acts  passed  ing  and  Light-     '^ 
for  the  regulation  of  the  particular  places  to  which  they  relate  {t).  ^^ "®  ™*^®"    ^ 
They  are  generally  directed  to  be  paid  by  the  occupiers,  although 
sometimes  the  burden  is  thrown  upon  the  landlord :  thus  by  the  statute 
67  Geo.  III.  c.  xxix.,  passed  for  the  regulation  of  the  pavement  of 
London,  Westminster,  Southwark,  and  the  parishes  of  St.  Mary-Ie- 
Bone  and  St.  Pancras,  the  paving  rates  are  directed  to  be  paid  by  the 
landlord  in  certain  cases ;  when  this  is  the  case,  there  is  not  in  general 
anything  that  will  operate  to  control  the  private  agreement  of  the 
parties  upon  the  subject  (u). 

By  the  General  Waterworks  Clauses  Act,  10  &  11  Vict  c.  17,  s.  72, 
the  owners  of  dwelling-houses,  the  annual  value  of  which  does  not 
exceed  10/.,  are  made  liable  to  the  payment  of  water  rates  instead  of 
the  occupiers ;  "  and  the  person  receiving  the  rents  of  any  such  house 
or  tenement  as  aforesaid  from  the  occupier  thereof  on  his  own  account,  ^ 

or  as  agent  or  receiver  for  any  person  .interested  therein,  shall  be  3; 

deemed  the  owner  of  such  house  or  tenement."    Sect  73  gives  power  ^ 

to  owners  of  tenements,  where  the  occupation  is  under  a  lease  or 
agreement  made  prior  to  the  passing  of  the  special  act,  to  recover 
such  payments  from  the  occupiers  in  the  same  manner  that  arrears  of 
rent  may  be  recovered. 


Sect.  S.^  Church  Rates. 
The  rates  raised  for  the  repair  of  the  church,  and  expenses  attend-  How  Church 
ing  the  office  of  churchwarden,  are  charges  upon  the  occupier  and  not  Rates  are  As- 
upon  the  landlord :  thus  it  has  been  held,  that  a  covenant  to  pay  taxes  what ' 
on  the  land  does  not  extend  to  the  church  rates,  for  they  are  personal 
charges.     They  are  levied  upon  the  same  valuation  as  the  poor  rate,  in 
proportion  to  the  sum  required. 

(f )  See  statute  11  Geo.  IV.  &  1  WiU.  lY.  cient  distress  can  be  made.    Rates  within 

c  77,  for  lighting  and  watching  parishes  the  operation  of  the  act  are  not  recoverable 

generally.     See  also  the  General  Towns  Im*  by  means  of  distress  warrants ;  JUz  ▼.  Mid- 

provement  Clauses  Act,  10  &  11  Vict.  c.  34,  dlese*  (JuMtice»\  5  Nev.  &  Man.  126 ;  1  Har. 

and  the  Act  for  promoting  Public  Health,  &  Wol.  462.    The  act  does  not  give  the 

II  &  12  Vict.  c.  6S.  commissioners  authority  to  take  under  their 

(a)  That   act  applies  to  districte  which  jurisdiction,  or  to  make  a  rate  for  lighting 

were  before  regulated  by  local  acts ;  and  en-  and  watching  footpaths  on  the  side  of  a 

larges  the  power  of  recovering  rates  by  ac-  turnpike  road ;  Loveridge  v.  Hodtall,  2  Bam. 

tion,  where  the  local  acts  give  only  a  right  &  AdoL  602. 
to  recover  by  action  in  cases  where  no  suffl- 
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Sect.  1. — The  Obligation  of  the  Parties  generally. 
The  burden  of  repairs  has  been  always  thrown  as  much  as  possiblei 
by  the  spirit  of  the  common  law,  upon  the  occupier  or  tenant,  not  only 
upon  the  principle  of  "  qui  sentit  commodum,  sentire  debet  et  onus,"  but 
also  because  it  would  be  contrary  to  all  justice  that  the  expense  of 
accumulated  dilapidation  should,  at  the  end  of  the  period  of  tenancy, 
fall  upon  the  landlord,  when  a  small  outlay  of  money  on  the  part  of 
the  tenant,  in  the  first  instance,  would  have  prevented  any  such  ex- 
pense becoming  necessary;  to  which  may  be  added,  that  generally 
the  tenant  alone  has  the  opportunity  of  observing,  from  time  to  time, 
when  repairs  become  necessary.  The  law,  however,  has  been  very 
careful  in  adapting  the  obligation  to  repair  to  the  respective  terms 
which  tenants  enjoy  ;  as  it  would  be  very  unjust  that  a  tenant  at  wiDi 
or  from  year  to  year,  should  be  liable  to  the  same  obligations  as  a 
tenant  under  a  long  term  of  years ;  and  therefore,  before  entering 
more  minutely  into  the  subject,  it  will  be  necessary  to  premise,  that 
there  are  two  kinds  of  repairs,  which  may  be  termed  substantial  and 


GENERAL  OBLIGATION  OF  THE  PARTIES  TO  REPAIR^  (xO. 


ordinary.  Substantial  repairs,  as  those  to  the  main  walls  and  other 
essential  parts  of  edifices,  and  the  replacing  of  beams,  girders,  roofs, 
and  other  main  constructive  timbers ;  whilst  ordinary  repairs  are  the 
more  common  reparations  to  windows,  shutters,  doors,  and  the  like  (a). 
The  obligation  to  cultivate,  either  according  to  the  ordinary  rules 
of  good  husbandry,  or  the  express  terms  of  the  contract  between  the 
parties,  which  either  restrict  or  enlarge  the  powers  usually  possessed, 
forms  another  very  important  branch  of  the  rights  and  liabilities 
which  subsist  between  persons  in  the  relative  situation  of  landlord 
and  tenant 

There  is  no  implied  covenant  on  a  lease  of  a  house  or  of  land,  that 
it  is  reasonably  fit  for  habitation,  occupation  or  cultivation  (i).  A 
tenant  is  obliged  to  use  the  demised  premises  generally  in  what  is 
called  a  tenant-like  manner  (c) ;  and  it  has  been  held  that  a  covenant 
to  occupy  premises  in  a  proper  manner  is  not  broken  by  the  tenant 
allowing  footpaths  to  be  made  across  them  (d). 


Booxl 

CaAPTBS 1 

Sbct.  i:^ 


Obligation  to^ 
cultiyate  ac 
cording  to 
Custom  or 
Contract 


Other  Oblil 
tions.   • 


Sect.  2. — Repair  of  Houses. 
(a)  Implied  Liability. 
When  no  agreement  or  stipulation  respecting  repairs  has  been  en-  implied  Liabi- 
tared  into,  the  tenant  or  lessee  is  always  liable  (e).    The  landlord  is  }J2d  w  T^Jntnt 
never  liable  to  repair,  except  where  he  has  bound  himself  by  contract  so  generally. 
to  do  (f) ;  even  if  the  house,  being  insured,  has  been  burnt  down,  and 
he  has  received  the  value  from  an  insurance  office  (ff) :  and  even  where 
there  is  a  covenant  for  quiet  enjoyment,  it  does  not  create  any  implied 
contract  to  rebuild  in  case  the  premises  are  burnt  down  (A).     When  it 
is  stated,  however,  that  the  landlord  is  never  liable  to  repairs,  it  must 
he  understood  only  that  an  action  cannot  be  maintained  against  him 
for  not  repairing,  as  it  will  be  perceived  in  many  of  the  cases  here- 
after stated,  that  the  tenant  is  bound  only  to  ordinary  repairs.     It  is 
now  settled  that  on  a  lease  of  a  house  there  is  no  implied  covenant 
on  the  part  of  the  lessor,  that  it  is  reasonably  fit  for  habitation  or 
occupation  (f),  or  that  it  will  endure  during  the  terra  (A),  and  he  can- 


(a)  Elmes  on  Dilapidations,  81.  The 
vthor,  an  architect,  uses'  the  division  of 
f^airi  into  substantial  and  necesgary ;  but 
it  is  difficult  to  understand  how  the  repair 
of  a  decayed  main  wall,  or  a  tottering  roof, 
tt  other  than  necessary  ;  and  yet  it  does  not 
belong  to  the  division  of  ordinary,  which  he 
terms  necessary,  repairs.  Usin^  words  of 
this  general  import  has  given  rise  to  most 
of  the  difficulty  which  arises  concerning  the 
liability  to  repair. 

(h)  Hart  v.  Windsor,  12  Mees.  Sr  Wels. 
68;  StUton  ▼.  Temple,  12  Mees.  &  Wels.  52. 

(c)  Dietrichsen  v.  Giubilei,  I*  Mees.  8c 
^eh,  845 ;  3  Dow.  &  Low.  292. 

(d)  Doe  d.  Worcester  School  Trutiess  v. 
Bsislands,  9  Car.  St  Pay.  734. 


(e)  Shrewsbury  (Countess)  case^  5  Rep.  1 3  b. 

(/)  Pindar  v.  Ainsley,  cited  1  Terra  Rep. 
312 ;  Gott  V.  Gandy,  2  El.  &  Bl.  845  ;  Pom- 
fret  V.  lUcrofty  1  Wms.  Saund.  322,  n.  1. 

{g)  Belfour  v.  Weston,  1  Term  Rep.  312; 
Leeds  V.  Cheetham,  1  Sim.  151  ;  Bayne  v. 
Walker,  3  Dow.  233. 

(A)  Brown  v.  QuUtery  Ambl.  619. 

(•)  Hart  V.  Windsor,  12  Mees.  &  Wels. 
68,  overruling  Edwards  v.  Etherington,  7 
Dowl.  &  Ryl.  117;  Ry.  &  Mood.  268; 
Collins  v.  Barrow,  I  Mood.  &  Rob.  112; 
Salisbury  v.  Marshall,  4  Car.  &  Pay.  GS; 
and  Cowie  v.  Goodwin,  9  Car.  &  Pay.  378. 

(*)  jirden  v.  Pullen,  10  Mees.  &  Wels. 
321. 
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not  therefore  be  called  upon  to  do  repairs  under  such  an  implied 
covenant,  even  though  the  tenant  can  have  no  beneficial  occupation 
without  them  (/).     If  the  landk>rd  ■  is  to  do  the  repairs,  there  is  do 
implied  condition  that  the  tenant  may  quit  if  they  are  not  done  (»)« 
The  question  of  implied  liability  to  repair  can  in  ordinary  cases  arise 
only  where  no  lease  has  been  granted ;  as  leases  at  the  present  day 
almost  invariably  contain   either  covenants  to  repair  generall/i  or 
special  covenants  to  repair  after  notice,  in  which  the  landlord's  and 
tenant's  repairs  are  particularly  prescribed.     Where  there  is  an  ex- 
press written  agreement  for  the  hire  of  a  house,  and  for  keeping  it  in 
repair,  the  implied  provision  to  use  it  in  a  tenant-like  manner  is  part 
<tf  the  same  contract  (n).     So  the  implied  contract  arises,  notwith- 
standing a  clause  by  which  the  tenant  agrees  to  leave  the  premises  in 
the  same  state  they  were  in  at  the  commencement  of  the  tenancy  (o). 
Tenants  for      It  is  laid  down,  that  a  tenant  for  life  is  obliged  to  keep  the  houses 
^from^Year  ^^  ^^^  estate  in  repair,  even  though  he  be  such  without  impeachment 
of  waste  (p).    Where  a  tenant  took  premises  by  written  agreement, 
which  was  neither  stamped  as  a  lease,  nor  signed  by  both  parties,  for 
three  .years  and  a  quarter,  and  engaged  to  keep  them  in  good  repair 
during  the  time  they  should  be  in  his  occupation,  it  was  held  that  he 
was  bound  by  the  covenant  to  repair,  though  the  agreement  was  void 
as  to  the  duration  of  the  term,  by  the  Statute  of  Frauds  (q).    A  mort- 
gagee in  possession,  like  another  tenant,  is  obliged  to  keep  the  build- 
ings and  other  parts  of  the  estate  in  ordinary  repair  (r). 

The  implied  liability  of  a  yearly  tenant  to  repair  has  been  the  sub- 
ject of  some  misconstruction :  the  principle  may  be  dearly  collected 
from  an  early  c€we  (/),  in  which  it  was  laid  down,  that  such  a  tenant 
was  only  liable  where  injury  happened  to  the  demised  premises 
through  voluntary  negligence,  and  not  for  injuries  arising  from  aca- 
dental  fire,  wear  and  tear  of  time,  or  the  like(0;  and  accordingly  it 
has  been  held,  that  a  tenant  from  year  to  year  is  only  bound  to  to 
and  tenantable  repairs,  to  keep  the  house  wind  and  water-tight  («),  so 
far  as  to  prevent  waste  or  decay  of  the  premises,  and  not  to  substan- 
tial and  lasting  repairs,  such  as  new  roofing,  &c.  (x).  Although  no 
difficulty  is  felt  by  the  courts  upon  the  extent  of  the  liability  of  a 
yearly  tenant,  the  principle  at  first  stated  is  recommended  to  the 
notice  of  the  general  reader,  as  the  words  "  tenantable  repairs"  and 


Of  Tenants 
from  Year  to 
Year. 


(0  See  ante,  9S,  282,  and  post,  Book  III. 
Chap.  IV.  Sect  l,'(b). 

(m)  Surplice  v.  Farnsworthi  7  Man.  &  Gr. 
576;  8  Scott,  N.  R.  307. 

(n)  Hoyhrd  v.  Bennett,  7  Mees.  &  Wels. 
S4S  ;  Hurl.  &  Walm.  67.  But  see  Standen 
V.  Christmas,  16  Law  J.  (N.  S.)  Q.  B.  265; 
11  Jurist,  694. 

(o)  White  V.  Nicholson,  4  Man.  &  Gran. 
95 ;  4  Scott,  N.  R.  707. 

(p)  Partridge  ▼.  Powlet,  2  Atk.  S83. 


(q)  Richardson  v.  Gifford,  1  Ad.  &  EL5S; 
3  Nev.  &  Man.  325  ;  Arden  t.  S^Uit^  H 
Q.  B.  Rep.  832,  infhu 

(r)  Godfrey  v.  WaUom^  3  Atk.  517. 

(«)  Salop  {CouMtesM)  ▼.  Oromptm,  Cra. 
Eliz.  777,  784. 

(0  Torriano  v.  Young,  6  Car.  &  Pay.  8. 

(i«)  Auworth  Y.  Johnson,  5  Car.  &  Pay.  ^i 
Leach  ▼.  Thomas,  7  Car.  &  Pay.  327. 

(*)  Ferguson  v.  ,  2  Esp.  590l 
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^  faosbaiid^ike  manner/'  commonly  nsedy  are  sufficiently  general  to  B( 
create  a  doubt.  Where  a  party  has  entered  into  an  agreement  in-  s^. 
tended  to  operate  as  a  lease  for  a  term  of  years,  but  which  has  not 
sQch  operatioik  in  consequence  of  the  7  &  8  Vict.  c.  76,  and  the  8  &  9 
Viet  c.  106,  and  which  agreement  binds  the  tenant  to  repair,  he  may 
be  liable  nndar  sudi  agreement  to  do  such  repairs  as  are  not  incon- 
sistent with  a  yearly  tenancy  (y).  It  is  laid  down  by  a  learned  writer, 
that  a  strict  tenant  at  will  is  not  bound  to  repair  of  sustain  houses  like 
a  tenant  for  years  (jbt). 

The  old  building  act,  14  Geo.  III.  c.  78,  s.  86  (a),  provides,  that  no  In  ca?e  the 
action  shall  be  maintained  against  any  person  in  whose  house,  cham-  destroyed 
ber,  stable,  bam  or  other  building,  or  on  whose  estate  any  fire  shfll  ^'^^^ 
accidentaliy  begin  (ft),  but  contracts  and  agreements  between  landlord 
and  tenant  respecting  repairs  are  exj^essly  excepted  (c).     It  has  been 
coDffldered  {d\  that  these  enactments  extend  to  fires  caused  by  negli- 
gence, as  well  as  by  pure  accident,  in  the  limited  sense  of  that  word, 
but  latterly  that  doctrine  has  been  questioned  (e) ;  and  it  has  since 
been  decided  in  an  action  against  a  person  for  negligently  lighting  a 
fire  in  his  close,  whereby  his  neighbour's  crops  were  burnt,  that  he  was 
liable,  and  that  those  enactments  did  not  protect  him  (/).     It  would 
appear  from  this  case  that  tenants  would  still  be  liable  under  the  Sta- 
tute of  Gloucester  to  their  landlords,  as  for  waste  (j^),  for  the  conse- 
quences of  a  fire  caused  by  the  negligence  of  the  tenant  or  his  servants. 
Where  there  is  no  contract  to  that  efiect  the  landlord  is  not  bound  to 
rebuild  (A). 

Where  a  tenant  holds  over  after  the  expiration  of  a  lease,  it  has  Where  the  Te- 
been  held,  that  the  kw  presumes  that  he  holds  the  premises  under  all  XJ  an^^-^'** 
those  of  the  old  covenants  in  the  lease,  which  are  applicable  to  his  press  Contract 
new  situation :   therefore,  if,  after  the  expiration  of  a  written  lease,      ^^^^' 
containing  a  covenant  by  the  tenant  to  keep  the  premises  in  repair,  he 
verbally  agree  to  hold  over,  paying  an  additional  rent,  nothing  more 


(tf)  Arden  ▼.  SulUvan,  14  Q.  B.  Rep.  832  ; 
■na  see  Dog  d.  Daneuisk  v.  Moffatt,  15Q.  B. 
Bep.257. 

(')  1  Cruise's  Dig.  tit  IX.  ss.  14,  15. 

(a)  The  previous  stat.  6  Anne,  c.  31,  s.  6, 
made  perpetoal  by  iO  Anne,  c.  14,  is  re- 
pealed by  12  Geo,  III.  c.  73,  as  appears  by 
14  Geo.  HI.  c  78,  s.  101. 

(b)  These  provisions  are  not  repealed  by 
die  new  buUdingr  &c^  7  &  8  Vict.  c.  84. 

.  (e)  See  post,  440,  and  also  Chap.  V.  Sect. 
!•  By  the  law  of  Scotland  the  tenant  is 
liable  to  his  landlord  if  premises  demised 
sre  bfuntt  down  by  the  negligence  or  mis- 
conduct of  the  tenant's  servant  in  the  ordi- 
Bsry  scope  of  his  employment  The  de- 
fendant's servant  burnt  down  a  house  de- 
nnsed  to  the  defendant  in  Scotland,  by 
lighting  fiiTze  and  straw,  with  a  yiew  to 
!  a  ehimney  which  smoked,  although 


he  had  been  cautioned  against  the  danger 
of  such  a  proceeding.  In  an  action  brought 
against  the  defendant  by  his  landlord  for 
this  injury,  it  was  held  that  it  was  properly 
left  to  the  jury  to  say  whether  the  servant 
was  acting  within  the  general  scope  of  her 
duty,  and  the  jury  having  found  for  the 
defendant  the  Court  refused  to  grant  a  new 
trial  J  APKenzie  v.  M'Leod,  10  Bing.  385 ; 
4  Moore  &  Scott,  249. 

(d)  I  Black.  Com.  431. 

(e)  Lord  Canterbury  v.  Attorney- GeTieral, 
1  Phill.  Rep.  306,  where  all  the  authorities 
are  collected  and  commented  on. 

(/)  FilUter  v.  Phippard,  11  Q.  B.  Rep. 
347. 

(g)  See  post,  Sect.  7,  and  Chap.  V.  Sect  1. 

{h)  Bayne  v.  Walker,  3  DowL  233  ;  Bel- 
four  V.  Weston^  1  Term  Rep.  312  i  Leeda  v. 
Cheetham,  1  Sim.  146. 
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being  expressed  between  the  parties  respecting  the  terms  of  the  new 
tenancy,  he  is  presumed  to  hold  under  the  covenants  of  the  former 
lease,  as  far  as  they  are  applicable;  and  if  the  premises  are  afterwards 
burnt  down  by  an  accidental  fire,  he  is  bound  to  rebuild  them(t). 
But  a  tenant  so  holding  over  is  not  liable  in  assumpsit,  on  an  implied 
contract,  to  put  the  premises  in  such  repair,  and  in  the  same  state,  as 
they  were  in  at  the  commencement  of  the  term  (A).  The  assignees  of 
a  void  lease,  which  had  been  treated  by  all  parties  as  valid^  were  held 
liable  for  repairs  a'nd  rent  up  to  the  end  of  the  term,  according  to  the 
covenants  in  the  lease  (Z). 


Extent  of  the 
Tenant's  Lia- 
bility in  ordi- 
nary Cases. 


*  (b)  General  Contract  to  Repair. 

In  town  leases  {m)  the  lessee  usually  covenants  to  keep  the  premises 
in  good  repair  generally — to  repair  party-walls,  pavements,  glass  win- 
dows and  sashes,  whenever  occasion  shall  require — to  paint  the  inside 
and  outside  wood  and  iron  work  once  in  a  certain  number  of  years 
agreed  upon — to  empty  and  cleanse  in  the  last  year  the  privies,  drains 
and  cesspools— and  at  the  end  of  the  term  peaceably  to  leave  the' pre- 
mises, and  the  party-walls,  windows,  &c.  well  repaired,  together  with 
all  doors,  locks,  bolts,  &c.  which  at  the  time  of  the  demise  or  during 
the  term  shall  have  been  fixed  or  fastened  to  the  premises.    Occa- 
sionally the  landlord  covenants  to  repair  and  keep  in  repair  all  the 
outside  walls  and  timbers,  and  the  roof,  and  the  tenant  to  repair  the 
inside  of  the  premises  only.    A  lessee  is  not  liable  for  breaches  of  co- 
venant to  repair  committed  before  the  execution  of  the  lease,  although 
subsequent  to  the  day  from  which  the  habendum  states  the  term  is  to 
commence  (n).     As  before  stated,  whatever  form  a  covenant  to  repair 
assumes,  it  runs  with  the  land,  for  it  affects  the  estate  and  reversion 
in  tlie  hands  of  eveiy  person  who  may  have  them  (o).     Where  the 
demise  is  not  under  seal,  and  the  right  to  sue  on  an  agreement  to 
repair  consequently  does  not  pass  to  the  assignee  of  the  lessor  by  the 
statute  32  Hen.  VIII.  c.  34,  the  lessor  may  maintain  an  action  not- 
withstanding the  assignment  (p). 

Covenants  to  repair  have  been  always  construed  liberally  by  the 
courts  in  favour  of  the  landlord ;  a  general  covenant  to  repair  is,  how- 
ever, satisfied  by  the  lessee  keeping  the  premises  in  substantial  repair, 
a  literal  performance  of  the  covenant  is  not  required  {q).    A  coYenant 


(i)  Dighy  V.  Atkinson,  4  Camp.  275. 

(k)  Johnson  v.  St.  Peter's^  Herrfor'i,  4  Ad. 
&  £1.  520;  6  Nev.  &  Man.  106 ;  1  Har.  & 
Wol.  720. 

(/)  Beale  v.  Sanders,  3  Bing.  N.C.  850; 
5  Scott,  58;  3  Hodges,  147. 

(m)  As  to  the  effect  of  covenants  to  repair 
in  leases  of  premises  within  the  district  of 
the  Metrop^itan  Building  Act,  see  post. 
Chap.  VII.  Sect  11. 


(n)  Shaw  y.  Kay,  1  Exch.  Rep.  412. 

(o)  See  also  ante,  Book  I.  Chap.  IV. 
Sect  5,  (c),  p.  84.  As  to  the  liability  of  a 
lessee  to  repair  where  the  lessor  has  not 
executed  the  lease ;  see  ante,  Book  L  Chap. 
IV.  Sect  11,  p.  108. 

(p)  Bickford  v.  Parsim,  17  Law  J.  (N.  S.) 
C.  P.  192  ;  12  Jurist,  377. 

{q)  Harris  v.  Jones,  1  Mood.  &  RoK  17S. 
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to  paint  at  the  end  of  every  five  years  is  not  a  continuing  covenant  (r).      Book  1 
A  covenant  to  repair  "  forthwith"  must  receive  a  reasonable  construe-       ggct.  \ 
tion,  and  is  not  to  be  limited  to  any  specific  time  («).     An  agreement 
made  on  the  31st  August  to  take  premises  from  the  29th  September 
following,  the  landlord  agreeing  to  take  back  the  fixtures  at  the  end 
of  the  term,  provided  "  they  are  in  as  good  a  condition  then  as  they 
Rotr  are/'  and  the  tenant  agreeing  to  leave  the  premises  "  in  the  same 
state  as  they  now  are,"  there  being  at  the  time  another  tenant  in  pos- 
session, and  the  new  tenant  not  taking  possession  until  the  29th  Sep- 
tember, refers  to  the  state  of  the  premises  as  they  were  on  the  29th 
September  (0»     A  covenant  to  leave  the  premises  at  the  end  of  the 
term  sufficiently  maintained,  repaired,  paled  and  fenced,  was  held  to 
have  been  broken  when  the  pavement  was  out  of  repair  and  the  glass 
in  the  windows  broken ;  for,  as  was  justly  remarked,  such  non-repair- 
ing might  be  of  much  prejudice  to  the  lessor  (w) ;  so  under  a  covenant 
that  the  tenant  ''  should  and  would  substantially  repair,  uphold  and 
maintain"  a  house,  he  is  bound  to  keep  up  the  inside  painting  (a:). 
Breaking  a  doorway  through  the  wall  of  a  demised  house  into  an 
adjoining  house,  is  a  breach  of  the  general  covenant  to  keep  in  repair, 
and  so  is  the  continuing  it  so  broken (y);  but  enlargement  of  windows, 
opening  external  doors,  and  taking  down  partitions,  are  no  breach  of 
a  covenant  to  repair  and  keep  in  repair  a  dwelling-house,  together  with 
ail  such  buildings,  improvements  or  additions  as  should  be  executed, 
set  up  or  made  by  the  lessee  (jzr).     A  covenant  Uy  a  lessee  that  he  will, 
daring  the  term,  repair,  uphold,  support,  sustain  and  maintain  the 
brick  walls  to  the  demised  premises  belonging,  is  broken  if  he  pull 
down  a  brick  wall  which  divides  the  court-yard  at  the  front  of  the 
house  from  another  yard  at  the  side  of  the  house  {a),     A  covenant  to 
repair  the  external  parts  of  a  demised  house,  comprises  the  partition 
^'^M  between  it  and  an  adjoining  house  (6).     Ordinary  and  natural 
decay,  however,  has  been  said  to  be  no  breach  of  a  covenant  to  keep 
a  houae  in  repair,  and  to  deliver  it  up  in  as  good  condition  as  at  the 
commencement  of  the  lease  (c) ;  but  the  better  opinion  seems  to  be, 
^t  a  tenant  who  covenants  to  repair  is  to  sustain  and  uphold  the 
premises  (<f)  :  be  is  clearly  bound  to  do  his  best  to  keep  it  in  the  same 
condition,  and  therefore  should  keep  it  covered,  and  use  other  neces- 
aary  care  {e).     Where  a  very  old  house  is  demised  with  the  usual  cove- 
nsuits  to  repair  and  yield  up  in  repair,  it  is  not  meant  that  the  house 

(r)  Davit  v.  BurreU,  17  Law  T.  76,  per  {%)  Doe  d.  DaUon  v.  Jwe9,  4  Barn.  & 

Jenria,  C.  J.  Adol.  126  ;  1  Nev.  &  Man.  6. 

.  (')  Do€  d.  Pitiman^.  SuHcn,9  C9X,^Vhy,  (a)  Doe  d.  Wetherell  v.  Bird,  2  Nev.  & 

706.  Man.  285 ;  6  Cai-.  &  Pay.  195. 

(t)  White  V.   Nicholson,  4  Man.  &  Gran.  (6)  Green  v.  Bales,  2  Queen's  B.  Repi 

^ :  4  Scott,  N.  R.  707.  225  ;  1  Gale  &  Dav.  468. 

r«)  Pyoi  V.  JSL  John,  Cro.  Jac.  329.  (c)  Fits.  Ab.,  tit  Covenant,  fol.  4. 

(«)  Mark  ▼.  Noyes,  1  Car.  &  Pay.  265.  (d)  Auworth  v.  Johnson,  5  Car.  &  Pay. 

(y)  Doe  d.   Vickery  ▼.  Jackson,  2  Stark.  239 ;  Soward  v.  Leggatt,  7  Car.  &  Pay.  613. 

293.  («)  Ferguson  v. ,  2  Esp.  590. 
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should  be  restored  in  an  improved  state,  or  that  the  consequenoes  of 
the  action  of  the  elements  should  be  averted;  but  the  tenaat  has  the 
duty  of  keeping  the  house  in  the  same  state  in  which  it  was  at  the  time 
of  the  demise,  by  the  timely  expenditure  of  money  and  care(/).  Bat 
a  covenant  to  keep  a  house  and  outbuildings  in  good  repair,  order  aod 
condition,  will  oblige  a  tenant  to  put  them  in  that  conditioo  if  not  so 
when  he  enters,  but  the  extent  of  repairs  to  be  done  by  him  most  be 
measured  by  the  age  and  class  of  the  buildings  {g).   A  covenant  to  re- 
pair the  buildings  demised,  and  to  rebuild  them  if  necessary,  cooipelB  the 
tenant  to  keep  them  always  in  good  repair,  and  a  deduction  \a  damages 
for  their  age  was  disallowed  (A).     Where  a  t^iant  agrees  '^  to  put  the 
premises  in  habitable  repair,"  he  is  to  put  them  into  a  better  state  thaa 
that  in  which  he  found  them,  and  into  a  state  reasonably  fit  for  the 
occupation  of  the  class  of  persons  likely  U>  inhabit  them  (0*    ^  ^ 
lessor  covenant  to  repair  the  outside  and  the  lessee  the  inside,  it  is 
conceived  that  the  former  could  not  recover  damages  from  the  latter 
for  the  non-repair  of  the  inside  of  the  main  walls  of  the  buildiag  whkh 
remained  unbuilt  by  himself  (A).     In  covenant  for  non-repair  of  pre* 
mises  held  under  a  lease  which  has  several  years  to  run,  the  measiue 
of  damages  is  not  the  amount  that  would  be  required  to  put  the  pre- 
mises in  repair,  but  the  amount  to  which  the  reversion  is  injured  (I)* 
So  where  the  contract  is  to  repair  during  the  tenancy,  and  aa  action 
is  brought  before  the  termination,  the  plaintiff  is  entitled  to  nominal 
damages  only  (m).    Iir  an  action  for  breach  of  a  covenant  in  an  imdef- 
lease  to  repair,  whereby  the  plaintiff's  term  in  the  premises  was  fo^ 
feited,  the  plaintiff  cannot  recover  the  value  of  his  term  if  the  suptfior 
landlord  has  brought  bis  ejectment  for  the  non-repair,  as  well  as  fiv 
breach  of  other  covenants  not  contained  in  the  under-lease,  if  it  is  not 
proved  that  the  forfeiture  was  caused  by  the  acts  of  the  defendant;  but 
he  may  recover  the  amount  of  dilapidations  at  the  time  of  the  eject- 
ment,  though  his  own  term  is  determined  (n).    In  covenant  on  an  uinte^ 
lease  for  not  repairing,  in  which  the  covenants  difiered  from  those  ia 
the  original  lease,  and  in  which  there  was  no  covenant  to  indemnify 
the  lessee  against  breach  of  covenants  in  the  oiiginal  leafie,  the  lessee 
cannot  recover  the  costs  of  an  action  brought  against  him  by  the 
original  lessor  for  the  mere  dilapidations,  which  he  might  have  paid 
for  before  that  action  was  commenced  (o) ;  or  which  he  might  have 


(/)  Guiteridge  t.  Mmymrd,  7  Car.  &  Pay. 
129 ;  1  Mood.  &  Rob.  334;  see  also  Bur- 
dett  {Bart.)  ▼.  Withers,  7  Ad.  &  El.  136; 
Will.  Wol.  &  Dav.444;  2  Nev.  &  Per.  122; 
Stanley  v.  Towgood,  3  Bing.  N.  C.  4 ;  8  Scott, 
813  ;  2  Hodges,  132  ;  and  Yming  v.  Mantt, 
or  Mantz  v.  Ooring,  4  Bing.  N.  C.  451 ;  1 
Arn.  198  ;  6  Scott,  277. 

{g)  Payne  v.  Naine,  16  Mees.  &  Wels. 
541. 

(A)  Worcester  School  (Trustees)  v.  i2<w- 
landSf  9  Car.  Si  Pay.  734. 


(0  Belcher  v.  APInUsh,  8  C«r.  &  Pay-  ^' 
2  Mood.  &  Rob.  186. 

(k)  4  Jarm.  Prec.  414,  8t6  «d. 

(0  Doe  d.  Worcester  School  {Drustm)  »• 
BottfUmds,  9 Cac  &  Pay,  734 ;  Smitki.P^ 
9  Exch.  Rep.  161. 

(m)  Marriott  v.  CoUots^  2  Car.  ft  Kv.i»^ 

(n)  Clow  V.  Brogden,  2  Man.  ItOr,  99;  « 
Scott,  dOS. 

(o)  Penlep  v.  Walts^  7  Mees.  ft  W^^l 
See  also  Logon  v.  HaH,4C,  B.  <9a. 
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afterwards  paid  into  court  (p).  A  covenant  to  repair  contained  in  an 
under-lease^  though  in  the  same  language  as  the  covenant  in  the 
original  lease,  yet  may  be  different  in  effect,  owing  to  the  under-Ieitee 
having  been  granted  subsequently  to  the  original  lease,  and  when  the 
premises  had  become  in  a  different  condition  (q).  If  a  lessee  assign 
over,  subject  to  the  performance  by  the  assignee  of  the  covenants  in 
the  lease  from  the  day  of  assignment,  and  one  of  the  covenants  is  a 
general  one  to  repair  and  keep  in  repair,  on  which  the  lessor  after- 
wards recovers  against  the  lessee,  the  latter  can  recover  over  against 
his  assignee  for  those  dilapidations  only  which  have  taken  place  after 
the  assignment  (r). 

A  general  covenant  to  repair  and  to  deliver  up  in  repair,  has  been  Tenanfa 

held  to  extend  to  all  buildings  erected  during  the  term  (5) ;  thus  if  BuikliiHu 

a  man  upon  taking  a  lease  of  a  house  and  land  covenant  to  leave  the  ^JJ^  * 

demised  premises  in  good  repair  at  the  end  of  the  term,  and  erect  a 

messuage  upon  part  of  the  land  besides  that  which  was  there  before, 

he  must  keep  and  leave  the  last  in  good  repair  also  (0-     But  where  in 

a  lease  of  land  with  buildings  on  it,  the  covenant  was  to  repair  the 

bttildiDgs  demised,  and  to  rebuild  them  if  necessary,  and  to  keep  the 

fences  in  repair ;  it  was  held,  that  the  tenant  was  not  bound  to  keep 

in  repair  additional  buildings  erected  on  other  parts  of  the  land  (w). 

A  covenant  to  yield  up  in  repair  all  buildings  and  improvements 

erected  during  the  term',  has  been  held  to  be  broken  by  the  removal 

of  a  veranda,  the  lower  part  of  which  was  attached  to  posts  fixed  in 

the  ground  (x)  ;  but  if  the  buildings  erected  during  the  term  be  solely 

for  the  purpose  of  trade  and  manufacture,  and  rest  merely  upon  blocks 

or  pattens,  the  covenant  to  yield  up  in  repair  all  buildings  to  be  erected 

during  the  term  does  not  extend  to  them  (y),  although  it  would  be 

otherwise  if  they  had  been  let  into  the  soil :  on  this  point,  however, 

many  distinctions  in  favour  of  trade  have  been  taken.     Where  a  tenant 

erects  fixtures  for  the  purposes  of  his  trade  on  the  demised  premises, 

and  afterwards  takes  a  new  lease  to  commence  at  the  expiration  of 

the  former  one,  and  the  latter  lease  contains  a  general  covenant  to 

repair,  such  lessee  is  bound  to  repair  such  fixtures,  unless  it  can  be 

satisfactorily  shown  that  they  were  not  intended  to  pass  under  the 

general  words  of  the  second  lease  (,z). 

Under  a  general  covenant  to  repair  and  leave  repaired  at  the  end  Tenant*i  Lia- 
of  the  term,  the  lessee  or  his  assignee  is  liable  to  rebuild  in  case  of  J  pfre'or  other 


(p)  Walk*r  T.  Hattont  10  Meet.  &  Wels. 
249 :  2  DowL  N.  S.  263. 

(f)  Ibid. 

(r)  Hawking  v.  Sherman,  3  Car.  &  Pay. 
459. 

(«)  1  Esp.  N.  P.  277 ;  Dowmb  ▼.  CdU,  2 
Vcotr.  12/^1   &C  Douse  v.  Earle,  3  Lev.  264. 

(O  Bac  Abr.  Covenant {F). 


(«)  Doe  d.  Worcester  School  Trustees  v. 
Rowlands,  9  Car.  &  Pay.  734. 

(j:)  Penry  v.  Browne  2  Stark.  403. 

(y)  Naylor  v.  Collinge,  1  Taunt  19. 

(«)  Threslter  v.  East  London  Waterworks 
Company t  2  Barn.  &  Ores.  608  ;  4  Dowl.  & 
Ryl.  62 :  see  further,  aa  to  fixtures,  post, 
Sect  8. 
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the  destruction  of  the  premises  by  accidental  fire  (a),  or  by  any  other 
unavoidable  contingency,  as  extraordinary  floods  (6) ;  and  if  there  be 
a  covenant  by  the  tenant  to  keep  the  premises  in  repair,  and  also  a 
covenant  to  insure  them  for  a  specific  sum  against  fire,  on  their  bebg 
burnt  down,  his  liability  on  the  former  covenant  is  not  limited  to 
the  amount  of  the  sum  to  be  insured  under  the  latter  (c).    In  order 
to  obviate  the  hardship  which  is  thus  thrown  upon  the  lessee,  an  ex- 
ception of  accidents  by  fire  and  tempest  is  therefore  now  in  most 
cases  introduced  into  leases,  to  protect  the  lessee.     Upon  this  cove- 
nant and  exception  it  was  formerly  held,  that  where  the  lessee  of  a 
house  and  wharf  covenanted  to  repair,  (accidents  by  fire  excepted,) 
and  the  house  was  bijrnt  down,  and  the  lessor  having  insured  re- 
ceived the  insurance  money,  but  neglected  to  rebuild,  an  injunction 
might  be  granted  against  an  action  at  law  for  the  rent  till  the  house 
was  rebuilt  (rf) ;  but  it  is  now  held,  that  the  tenant  has  no  equity,  and 
cannot  restrain  the  landlord  from  suing  for  the  rent(e).    Although 
such  an  exception  will  protect  the  lessee  from  his  covenant  to  repair, 
yet  he  is  liable  under  the  covenant  to  pay  rent,  even  where  he  is  de- 
prived of  all  use  and  enjoyment  of  the  premises  by  their  having  been 
burnt  down,  and  not  rebuilt  by  the  lessor ;  and  it  is  doubtful  whether 
the  landlord  is  bound  to  repair  in  the  excepted  cases  (/). 

Since,  under  a  covenant  to  pay  rent,  the  lessee  is  bound  to  pay  it, 
whatever  injury  may  happen  to  the  demised  premises,  and  even 
though  he  be  not  bound  by  his  covenant  to  rebuild  in  case  of  fire  (j), 
a  very  nice  question  arises,  which  has  not  received  much  light  from 
any  recorded  decision,  as  to  what  steps  a  tenant  under  a  lease  should 
pursue  when  the  premises  are  burnt  down  or  destroyed  by  casualty. 
The  fact  of  the  tenant  not  being  bound  to  rebuild  .by  the  words  of 
his  covenant  and  yet  obliged  to  pay  rent,  though  the  landlord  is  not 
obliged  to  rebuild  (A),  seems  to  be  a  very  hard  case;  and  in  WtigoU'^' 
Waters,  where  the  tenant  covenanted  to  repair,  "  casualties  by  fire  and 


(a)  Chetterfield  {Earl)  v.  Bolton  (Duke), 
Comyn,  267  ;  Poole  v.  Archer,  Skin.  210 ; 
Bullock  V.  Dommett,  6  Term  Rep.  650 ;  2 
Chit.  608  ;  Digby  v.  Atkinson,  4  Camp.  275 ; 
Clark  V.  GUugow  Assurance  Company,  1  Macq. 
Sco.  App.  Cas.  (H.  of  L.)  668. 

(6)  Brecknock  Company  v.  Pritchard,  6 
Term  Rep.  750.  The  priaciple  upon  which 
this  doctrine  is  held  is  laid  down  in  the 
above-cited  case,  and  is  recognized  by  Lord 
Kenyon :  it  is,  that  if  a  party  by  his  own 
contract  creates  a  duty  or  a  charge  upon 
himself,  he  is  bound  to  make  it  good  if  he 
can,  notwithstanding  any  accident  by  ine- 
vitable necessity ;  for  if  he  had  chosen  to 
guard  against  any  loss  of  this  kind,  he 
should  have  introduced  it  into  the  contract 
by  way  of  exception. 

(c)  Digby  V.  Atkinson,  4  Camp.  275. 

(d)  Brown  v.  QuiUer,  Ambl.  619 ;  Cam- 
den V.  Morton,  2  Eden,  219,  cited  18  Ves. 


jun.  11 8  ;  Selw.  N.  P.  464 ;  Steel  v.  Jfrigkt, 
cited  1  Term  Rep.  708. 

(e)  Holtzappfelv.  Baker,  18  Ves. jun. U*; 
Leeds  v.  Cheetham,  1  Sim.  146 ;  P«rw  ▼.  W- 
kam.  Coop.  56. 

(/)  Weigallv.  Waters,  6  Term  Rep. 4W. 
A  tenant  from  year  to  year  also  is  liable  w 
an  action  for  use  and  occupatioa  (or  tbe 
period  which  elapses  between  a  fire  and  the 
regular  determination  of  the  tenancy ;  /««■ 
V.  Gorton,  5  Bing.  N.  C.  501 ;  7  Scott,  537 : 
2  Arn.  S9;  see  also  Packer  v.  GibWai,  I 
Queen's  B.  R,  421  ;  1  Gale  &  Dav.  10 ;  and 
post,  Book  III.  Chap.  TV.  SecL  1,  (b). 

ig)  Monk  V.  Cooper,  2  Stra.  7« ;  2  W. 
Raym.  1477;  Betfour  ▼.  Weston,  1  Tcnn 
Rep.  810 ;  Brown  v.  QuiUer,  Ambl.  «1»; 
Weigalt  V.  Waters,  6  Term  Rep.  488. 

(A)  Per  Lord  Mansfield  in  Pimdar  v.  Ji»' 
Uy,  M.  T.  1767,  cited  1  Term  Repi  ««■ 
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tempest  excepted/'  an  attempt  was  made  to  set  off,  in  an  action  for     Book  II. 
rent,  the  amount  of  expenses  laid  out  in  rebuilding  the  premises  burnt       sect.  2. 
down,  but  it  was  disallowed ;  and  Lord  Kenyon  said,  "  I  do  not  see  " 
by  what  covenant  the  landlord  is  bound  to  repair  damages  occasioned 
by  fire  or  tempest,  the  exemption  being  introduced  into  the  lessee's 
covenant  for  his  benefit,  and  to  exempt  him  from  particular  repairs  :" 
his  lordship  suggested  that  a  court  of  equity  would  perhaps  relieve 
the  tenant  if  he  had  fairly  laid  out  money  in  repairing  premises  which 
he  was  not  bound  to  repair.     It  had  been  previously  intimated  in  the 
case  of  Monk  v.  Cooper^  that  the  tenant  might  have  his  remedy  by 
action  against  the  landlord ;  but  the  authority  of  that  case  seems 
doubtful ;  the  best  plan,  perhaps,  for  the  tenant  to  free  himself  from 
his  liability  in  such  a  case,  would  be  to  tender  to  his  landlord  an  aban- 
donment of  his  lease,  upon  either  the  refusal  or  the  neglect  of  the 
latter  to  rebuild ;  and  Lord  Mansfield,  in  the  case  of  Pindar  v.  Ainsleyy 
evidently  inferred  that  the  tenant  possessed  such  a  power  in  similar 
circumstances.     It  seems  that  the  lessee  cannot  charge  the  lessor  for  Lenor's  Lia- 
not  repairing  without  notice,  for  the  lessor  may  not  know  what  repairs      *  ^  ^  repair, 
are  necessary  (i). 

In  an  early  case  it  was  decided,  that  a  covenant  by  the  lessee  that  Extent  of 
he  would,  after  the  repair  of  the  messuages  by  the  lessor,  repair  them  biUi^on  his" 
during  the  term,  and  leave  them  repaired,  imposed  no  obligation  on  Contract  to 
him  to  make  repairs  of  a  dove  house,  part  of  the  premises,  until  it  had 
been  once  repaired  by  the  lessor,  though  it  was  in  good  repair  at  the 
beginning  of  the  term  (A).  The  same  principle  seems  to  have  guided 
the  decision  of  another  case,  in  which  it  was  held  that  the  words  ''  it 
is  agreed  that  the  lessee  shall  keep  the  house  demised  in  good  repair, 
the  lessor  putting  it  in  good  repair,"  created  a  covenant  on  the  part 
of  the  lessor  to  repair ;  and  that  an  action  lay  against  him  if  he  did 
not  put  it  into  repair  {I).  If  a  lessor  bell  premises  let  under  a  lease 
not  expired,  and  bind  himself  to  do  repairs  at  the  expiration  of  the 
tenancy,  it  appears  that  he  is  liable  to  the  repairs  whenever  and  how- 
ever the  tenancy  is  determined  :  thus  where  the  owner  of  premises  sold 
them,  and  at  the  same  time  entered  into  an  agreement  with  the  vendee 
to  do  all  such  repairs  as  should  be  left  undone  by  a  third  party  A.^ 
(who  was  in  possession  of  the  premises  under  an  agreement  for  four 
years,  of  which  three  were  unexpired,)  at  the  expiration  of  the  tenancy; 
and  the  purchaser  immediately  entered  into  an  agreement  with  A,  to 
quit  before  the  expiration  of  the  four  years,  and  upon  ^.'s  quitting 
commenced  an  action  against  the  vendor  for  not  having  put  the 
premises  in  repair  at  the  expiration  of  A*b  tenancy,  according  to  his 
agreement ;  Best,  C.  J.,  was  of  opinion,  that  the  words  in  the  de- 
ft) Mo€fr€  V.  dark,  6  Taunt  96.  (/)  1  Esp.  N.  P.  278.  Aa  to  allowance 
(k)  Slater  r.  Stone,  Cro.  Jac.  6(5.  It  has  of  rough  timher  hy  the  landlord;  see  Mar- 
^en  qnestioDed  whether  this  be  good  law  tyn  ▼.  Clue,  22  Law  J.,  Q.  B.,  147. 
now;  tee  4  Jarm.  Free.  407,  Srd  edit 
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daration  ''at  the  expiration  of  her  tenancy'^  might  be  rejected  as 
surplusage;  and  that  it  was  immaterial  when  A.  quitted,  because  at 
that  time,  whenever  it  was,  the  defendant  might  have  entered  to  make 
the  repairs  (m).  A  covenant  by  lessor  to  repair  the  external  parts  of 
a  demised  house  comprises  the  partition  wall  between  it  and  an  ad- 
joining house ;  and  where  the  adjoining  house  was  pulled  down  by 
other  persons  whereby  the  wall  was  damaged,  and  the  lessor  did 
nothing  to  prevent  it  sinking,  and  suffered  it  ix>  continue  in  a  niinoiis 
state,  and  refused  to  repair  it,  he  is  liable  for  the  expenses  the  lessee 
is  put  to  in  rebuilding  the  wall,  and  for  glass  broken  by  the  suking  of 
it,  but  not  for  rent  and  the  expenses  of  the  lessee  for  other  preimeeB 
during  the  progress  of  ^e  repairs  (n). 

(c)  Contracts  to  Repair  after  Ifotice. 
The  covenant  to  repair  generally,  and  the  covenant  to  repair  within 
BO  many  months  after  notice,  are  generally  hdd  to  be  distinct  and  ior 
dep^ident  covenants,  if  they  are  found  either  in  different  parts  of  the 
lease,  or  if  they  do  not  immediately  fpUow  one  upon  another  so  that 
they  must  be  joined  to  make  the  sentence  complete ;  but  if  the  latter 
be  the  case,  they  are  construed  as  one  entire  covenant,  and  the  ktter 
part  respecting  notice  is  held  to  qualify  the  former  (o).     Where  there 
was  a  covenant  to  repair  at  all  times,  (as  often  as  occasion  shoidd 
require,)    and    at  the    farthest  within    three   months    after  notice, 
Dallas,  C.  J.,  held  it  to  be  one  sentence,  comprising  one  entire  cove- 
nant, in  which  the  generality  of  the  former  part  was  restrained  by  the 
terms  of  the  latter ;  and  the  plaintiff  was  accordingly  nonsuited  for 
having  declared  upon  the  former  part  of  the  covenant  without  settinf 
out  the  qualifying  part  rdative  to  notice  (p).     If  the  covenants  are 
distinct,  as  if  a  lessee  covenant  to  leave  premises  in  repair  at  the 
expiration  of  the  term,  and  also  that  the  lessor  might  direct  the  lessee 
to  complete  the  repairs  by  giving  six  months'  notice  in  writing,  they 
are  separate  and  distinct  covenants  (^) ;  and  it  has  been  held,  diat 
a  covenant  to  keep  premises  in  repair  during  the  term,  and  a  covenant 
by  the  tenant  to  repair  within  three  months  after  notice  served  upon 
him  by  the  landlord,  are  also  independent  and  distinct  covenants(r):*— 
again,  a  covenant  to  repair  during  the  term  after  three  months'  notice, 
and  to  leave  the  premises  in  repair  at  the  end  of  the  term,  are  distinct 
clauses :  and  therefore  notice  is  not  necessary  to  sustain  an  action  for 
non-repair  at  the  end  of  the  term ;  for  the  notice  refers  only  to  repait- 


(m)  Goodson  ▼.  Otmldtmith,  2  Car.  &  Pay. 
555. 

(n)  Green  v.  Bales,  2  Queen's  B.  Rep.  225 ; 
1  Gale  &  Dav.  4G8. 

(o)  See  ante,  92,  9S. 

(p)  Hort^all  V.  TMter,  7  Taunt  885  ;  1 
Moore,  89. 


(q)  Wcodv.Da^JTannuUSi  IMoarc^ 
389. 

(r)  Hoed.  Goatleyy.  Paint,  2  Camp.  520: 
5.  P.  Doe  d.  Morecrqft  v.  Mm,  4  Bank  & 
Cres.  606 ;  7  Dowl.& Ryl. 98 ;  1  Car.  & Fty- 
846. 
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tioBs  within  the  term,  to  which  the  lessee  is  not  tied  withont  notice     Book  II. 
three  months  before  (s).  Sect.  2. 

These  covenants  being  held  to  be  distinct  and  independent,  the  ^j^^jjj    ^^ 
qvestion  has  arisen  whether  the  forfeiture,  occasioned  by  a  breach  of  Covenantor  to 
the  general  covenant,  be  waived  by  a  subsequent  notice  to  repair.  Notice 
It  has  been  before  stated,  that  a  waiver  of  forfeiture  is  much  counte- 
nanced by  the  courts,  and  that  the  slightest  act,  as  a  notice  to  quit 
after  a  breach  of  covenant  {t),  on  the  part  of  the  landlord,  which 
implies  that  the  tenancy  is  still  subsisting,  amounts  to  a  waiver  (u) : 
bat  where  there  was  a  covenant  to  repair  generally,  with  a  clause  of 
re-entry  for  a  breach,  and  a  further  covenant  that  the  lessee  should, 
within  three  months  after  notice,  repair  all  defects  therein  specified  ; 
and,  apon  the  premises  being  out  of  repair,  the  lessor  gave  notice  to 
repair  ^*  forthwith/'  and  at  the  same  time  brought  an  action  of  eject- 
ment ;  Lord  EUenborongh  held,  that  the  notice  was  no  waiver  of  the 
forfeiture  occasioned  by  the  breach  of  the  first  covenant.     In  a  kier 
case,  however,  which  will  probably  be  tihought  to  have  weakened 
much  the  authority  of  the  above  Nisi  Prius  decision,  where  the  lease 
contained  a  covenant  by  the  lessee  to  keep  the  premises  in  repair,  and 
also  to  repair  within  three  months  after  notice,  and  there  was  a  clause 
of  reentry  cis  above ;  and  the  premises  being  out  of  repair,  the  lessor 
gave  notice  to  repair  within  three  months,  and  brought  an  action  of 
ejectment  before  the  ezpiraticxi  of  the  three  months,  but  received  rent 
which  accrued  due  after  giving  the  notice ;  the  lessor  was  held  to  have 
waived  the  forfeiture  incurred  by  the  first  breadhi ;  as  his  having  sent 
the  notice,  and  received  the  rent  accruing  afterwards,  showed  his  in- 
tention not  to  insist  upon  the  forfeiture  at  the  time  of  sending  it ;  and 
the  distinction  was  taken,  that  where  the  notice  was  to  repair  forth- 
with, no  such  intention  of  the  landlord  appeared,  and  therefore  be 
was  not  prevented  from  bringing  ejectment  at  any  time(i;).    The 
distinction  between  these  two  cases  seems  to  consist  rather  in  the  fact 
of  the  tenancy  having  been  recognized  by  receiving  rent  after  the 
notice,  than  in  the  difference  between  a  notice  to  repair  forthwith,  and 
to  repair  within  three  months  after  notice,  which  seems  to  be  nothing 
more  than  verbal.     In  another  case,  the  lease  contained  a  general 
covenant  to  repair,  and  also  a  special  covenant  for  the  lessor  to  give 
notice  of  repairs,  and  in  case  they  were  not  done  within  a  certain  time 
to  enter  and  perform  them,  and  to  distrain  upon  the  tenant  for  the 
expenses ;  ainl  there  was  also  a  general  power  for  the  lessor  to  re-enter 
upon  breach  of  any  covenant ;  notice  was  given  to  the  tenant  to  per- 
form some  repairs,  and  that  if  they  were  not  done  within  a  certain 

(<)  1  Saund.  664;  iS^.  P.  Luxmore  t.  Rob-  see  ante,  Book  I.  Chap.  VII.  Sect  5,  (f), 

MR,  1  Barn.  &  Aid.  584.  p.  259. 

(0  Ihe  ▼.  SciHt  ▼.  MUler,  2  Car.  &  Pay.  (v) .  Doe  d.  Morecraft  v.  Meux,  4  Barn.  & 

348.  Cres.  606 ;  7  Dowl.  &  Ryl.  98  ;   1  Car.  & 

(«)  Roe  d.  Goatley  ▼.  Paine,  2  Camp.  520 ;  Pay.  346. 
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time  that  the  lessor  would  perform  them,  and  charge  the  tenant  with 
the  expenses  :  the  repairs  not  being  done  within  the  time,  after  some 
further  negociations,  the  lessor  gave  a  notice  that  if  the  tenant  did  not 
agree  to  certain  terms  in  three  days,  he  would  be  held  to  the  covenants 
in  the  lease ;  the  tenant  not  having  agreed,  it  was  held  that  the  lessor 
could  not  recover  in  ejectment  for  a  forfeiture,  he  having  elected  to 
proceed  on  the  special  covenant,  and  that  the  general  power  to  re-enter 
was  not  revived  by  the  last  notice  (x).  In  an  action  for  non-repair  of 
''  the  premises  particularly  described  in  the  lease,''  it  was  proved  that 
there  had  been  a  notice  to  repair  the  premises,  particularly  describing 
them,  and  that  before  action  the  plaintiff's  surveyors  had  made  an 
estimate  of  the  dilapidations  and  stated  the  amount  to  the  defendant, 
who  promised  to  pay  it,  and  that  particulars  of  breaches  had  been 
delivered  in  the  action  in  the  same  terms  as  the  notice  to  repair :  it 
was  held,  it  not  appearing  that  there  were  any  other  premises  of  the 
non-repair  of  which  the  plaintiff  complained,  or  that  the  defendant 
could  have  been  misled,  that  there  was  sufficient  evidence  of  the 
amount  of  damage,  and  that  the  Judge  ought  not  to  have  directed  a 
verdict  for  nominal  damages  on  the  ground  that  the  admission,  the 
notice,  and  the  particulars  were  not  identified  with  the  premises  de- 
mised and  referred  to  in  the  declaration  (y).  In  ejectment  on  an 
agreement  for  not  repairing  *'  to  the  satisfaction  of  the  surveyor,"  the 
question  is,  whether  the  surveyor  ought  to  be  satisfied  {z). 


Liability  on 
special  Con- 
tracts to  re- 
build. 


(d)  Contracts  to  Rebuild. 
In  building  leases,  the  covenants  by  the  lessee  to  build  and  re- 
pair (a)  are  generally  construed  very  strictly  in  favour  of  the  lessor; 
and,  therefore,  where  a  lessee  in  a  lease  of  three  messuages,  covenanted 
to  pull  down  the  houses,  and  rebuild  three  other  houses,  and  that  be 
would  repair  the  houses  so  agreed  to  be  built,  and  aha  that  he  would 
repair  the  demised  premises,  and  leave  the  said  premises  in  repair; 
and  he  pulled  down  the  three  and  built  four  in  their  stead ;  it  was 
held,  that  though  he  was  obliged  to  build  only  three  houses,  yet  he 
was  bound  to  deliver  up  all  in  repair ;  the  last  covenant  being  general, 
and  not  confined,  as  the  former,  to  the  houses  agreed  to  be  built  (&)• 
Where,  however,  in  a  lease  of  four  messuages  for  99  years,  the  lessee 
covenanted  within  two  years  to  put  them  in  good  repair,  and  keep 
them  in  repair  during  the  term,  and  further,  within  the  first  fifty  years 
of  tlie  term,  to  take  down  the  messuages  as  occasion  may  reqwre,  and 


(«)  Doe  d.  De  R^tzen  v.  LewiSy  5  Ad.  & 
El.  277 ;  2  Har. &  WoL  162;  6  Nev.  &  Man. 
764. 

(y)  Mapleton  ▼.  RawUngSt  3  Com.  L.  R., 
C.  B.,  237. 

(x)  Doed.  Baker  (Bart)  v.  Jonee,  2  Car. 
&  Kir.  743. 


(a)  See  tbe  Towns  Improvement  Clauses 
Act,  10  &  11  Vict,  c  34,  88.  144v  146,  as  to 
the  effect  of  that  act  on  contracts  lor  boiM- 
ing. 

'     (6)  Datue  ▼.  Earle,  3  Lev.  254;  S,  C 
Dowee  v.  Cole,  2  Vent  126. 
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in  the  place  thereof  to  erect  four  new  brick  messuages ;  the  Court  of     Book  II. 

C.  P.  intimatedy  that  if,  within  the  fifty  years,  the  houses  should  be     '^sect.^. 

80  repaired  as  to  make  them  completely  and  substantially  as  good 

as  new  houses,  the  '^  occasion"  on  which  the  new  houses  were  to  be 

bniit  did  not  arise  (c) :  according  to  this  construction,  the  covenant 

to  build  must  be  taken  to  be  a  covenant  qualified  by  the  words  **  as 

occasion  may  require  (^)."     If  a  lessor  covenant  that  he  will,  in  case 

the  premises  demised  shall  be  burnt  down,  **  rebuild  and  replace"  the 

same,  in  the  same  state  as  they  were  in  before  the  fire,  he  is  only 

bound  to  restore  the  premises  to  the  state  in  which  they  were  when  he 

let  them,  and  not  rebuild  any  additional  parts  which  may  have  been 

erected  by  his  tenant  {e).    A  tenant  will  be  restrained  by  a  court  of 

equity  from  pulling  down  a  house  and  building  another  to  which  the 

landlord  objects  (/). 

(e)  Manner  of  doing  Repairs. 
Upon  a  covenant  to  repair,  and  keep  in  repair,  during  the  term,  the  At  what  Time 
old  lawyers  (^r)  held,  that  the  covenant  would  be  satisfied  by  the  les-  may*be*d^e. 
see  s  putting  the  premises  into  repair  at  any  time  during  the  continu- 
ance of  the  term ;  and  that  no  action  lay  till  the  end  of  the  term ;  but 
ii  IS  now  held,  that  if  the  premises  are  at  any  time  during  the  term 
out  of  repair,  the  lessee  is  subject  to  an  action  (A) :  and  Lord  Ellen- 
borough  said,  *'  the  common  sense,  the  practice,  and  the  general  con- 
venience of  mankind,  require  this."    A  covenant  to  repair  by  a  certain 
day,  would,  it  seems,  not  be  broken,  if  there  was  any  thing  very 
important  (as  plague  in  the  house)  to  prevent  the  repairs  being  com- 
pleted; but  the  repairs  must  "be  done  in  a  convenient  time"  after- 
wards (i). 

A  landlord  has  no  right  to  enter  his  tenant's  premises  to  repair  Landlord's 
them,  without  some  stipulation  to  that  effect  (A).  Where  premises  torepair.*"**' 
which  were  underlet  became  out  of  repair,  the  superior  landlord  gave 
notice  to  his  immediate  lessee  to  repair  them  at  the  peril  of  forfeiting 
his  lease;  and  the  under-lessee,  after  receiving  notice  to  repair, 
neglected  to  do  so,  whereupon  the  lessee,  in  order  to  avoid  a  for- 
feiture of  his  whole  estate,  entered  on  the  premises,  and  put  them  in 
tenantable  repair ;  it  was  held,  that  though  he  might  be  a  trespasser 

(e)  Eoelyn  ▼.   Raddish,   7   Taunt  411 ;  {g)  Main's  ease,  5  Co.  Rep.  67  ;  F.  N.  B. 

Holt,  543.  14^  k ;  Plowd.  29 ;  Shep.  Touch.  178. 

id)  In  one  case,   where  a  lessee  cove-  (A)  Ltumare  v.  Rohson,  1  Barn.  &  Aid. 

'"ntcd  to  repair  and  keep  unbroken;  the  584. 

palling  down  a  ruinous  old  bakehouse,  and  (i)   Shep.    Touch.    174 ;    Griffith's  ease, 

bailding  up  a  new  one,  was  held  to  be  a  Moore,  69. 

fcwach  of  the  covenant;    Wood  v.  Avery,  {k)  Barkers.  Barker,  Z  Car.  fr  Pay.  557; 

StTille,  96 ;    though    this   strict  decision  Neale  v.  Wyllie,  3  Barn.  &  Cres.  533 ;   5 

would  not  probably  be  recognized  at  the  Dowl.  &  Ryl.  442 ;   as  to  which  last  case, 

present  day.  however,  see  Walker  v.  Hatton,  10  Mees.  & 

(e)  Loader  V.  Kemp,  2  Car.  &  Pay.  375.  Wels.  258  ;   2  Dowl.  N.  S.  263  ;  Logan  v. 

(/)  Sm^th  ▼.  Carter,  8  Beav.  78.  HaU,  4  C.  B.  598. 
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By  Action  at 
Law  for  the 
breach  of  Con- 
tract. 


By  Suit  in 
Equity  for  a 
specific  Per- 
formance. 


for  60  doingy  yet  that  he  might  recover  againdt  his  under-toDant  the 
whole  expense  so  incurred,  and  eren  although  the  premises  were 
afterwards  entirely  rebuilt  before  the  action  for  the  recovery  of  such 
expense  was  brought  (Z). 

(f )  Remedies  for  Breach  of  Contract. 

With  regard  to  the  remedies  which  are  in  use  in  case  of  dilapida- 
tions or  want  of  repairs,  if  the  covenant  be  contained  in  a  lease  under 
seal,  the  remedy  must  be  obtained  by  an  action  of  coyenant    Whea 
the  covenant  is  either  implied,  or  by  parol — that  is,  not  under  seal,—  * 
assumpsit  is  the  proper  form  of  action  (m).    Where  there  are  reciprocal 
covenants  by  both  parties,  the  damage  sustained  by  tlie  one  party 
cannot  be  set-off  in  an  action  brought  upon  the  covenant  of  the  other; 
but  the  remedy  of  each  is  by  action  against  the  other :  thus  where 
the  lessor  has  covenanted  to  repair  the  outside,  and  the  lessee  the 
inside,  the  remedy  of  the  paities  against  each  other  is  by  cross-actioDS 
of  covenant  (»).     It  has  indeed  been  held,  that  if  the  lessor  coveQant 
to  repair  during  the  term,  if  he  will  not  do  it,  the  lessee  may  repair, 
and  pay  himself  by  way  of  retainer  (o),  but  Holt,  C.  J.,  doubted  of 
this,  unless  there  was  a  covenant  to  deduct  the  expense  of  the  repairs 
from  the  rent :  and  though  cases  occur  in  the  books,  wherem  it  has 
been  thought  by  some  of  the  judges  that  the  lessee  might  expend  part 
of  the  rent  in  repairs  of  the  premises,  if  they  required  repair,  and 
might  set-off  such  expenditure  in  an  action  either  of  debt  or  coveaani 
for  rent;  yet  such  an  opinion  is  erroneous^  for  the  lessor  and  lessee 
have  their  respective  remedies  on  the  several  covenants  contained  in 
the  lease ;  and  the  maxim  of  law,  "  so  to  judge  of  contracts  as  to 
prevent  a  multiplicity  of  suits,"  does  not  apply  (p).     In  an  action  for 
non-repair,  the  jury  may  give  to  the  landlord  not  only  the  amount  of 
the  actual  expense  of  the  repairs,  but  also  a  compensation  for  the  loss 
of  the  use  of  the  premises  while  they  are  undergoing  repair  (9).    The 
method  of  obtaining  redress  by  means  of  these  several  forms  of  acto 
will  be  hereafter  fully  considered  (r). 

With  respect  to  any  supposed  remedy  by  suit  in  equity  for  a  specific 


(I)  CoUey  V.  Streeton,  2  Bam.  &  Cres. 
273  ;  3  Dowl.  &  Ryl.  522. 

(m)  In  the  metropolitan  police  district 
compensation  for  wilful  damage,  done  by 
tenants  to  premises  or  to  furniture,  may  be 
awarded  by  a  police  magistrate  to  the  ex- 
tent of  15/.:  see  2  8c  8  VicL  c  71>  s.  38. 
Where  a  tenancy  still  exists,  a  landlord 
must  proceed  against  his  tenant  within  one 
month  after  the  commission  of  an  offence 
under  this  act ;  Dowell  y.  BetUngfieid,  1  Car. 
&  Mar.  9. 

(n)  Leeds  Y.  Cheetham,  1  Sim.  151. 

(0)  Beaie*t  case,  1  Leon.  237 ;  Cro.  Eliz. 
222. 

(p)  Smith  V.  MapUhack,  1  Term  R,  446. 


{q)  Woods  V.  Pope,  6  Car.  &  Pay.  781 
(r)  See  post,  Book  III.  Chap.  Il.sni  IV. 
In  the  case  of  joint-tenants  and  tenants  is 
common,  of  a  house  or  mill  which  has  Men 
into  decay,  and  which  one  is  willing  to  re- 
pair, but  the  other  is  unwilling ;  be  who  it 
willing  might  formerly  have  a  wntdc  reva- 
ratione  facienda,  by  which  it  appean  w 
the  owners  were  bound  to  repair  for  the 
public  good.  It  would  seem  that  audi  re- 
medy was  confined  to  houses  and  millS)  and 
would  not  extend  to  other  buildings^-** 
garden  and  fence-waUs,  and  the  like-4sc 
the  writ  expressly  says,  ad  reparationeB  ec 
sustentatiimem  ejuadem  domua.  Oo»  ^ 
54  b. 
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performance  of  a  geDeral  covenant  to  repair,  it  may  be  remarked,  that      Book  II. 
(he  courts  of  equity  will  not  interfere,  but  will  leave  the  party  to  his       sect.\ 
remedy  by  action  at  law  for  the  breach  of  contract  (s) ;  but  it  is  other- 
wise  as  to  a  covenaut  to  build  (t).    Where  a  lessee  becomes  bank- 
rupt, a  court  of  equity  has  no  jurisdiction  except  in  cases  under  the 
bankrupt  act  (u). 


Wherever  the  lease  contains  a  proviso  or  condition  for  re-entry,  By  proceeding 

for  a  Fo; 
feiture. 


either  on  non-performance  of  the  covenants  therein  contained — when  ^^^  *  ^°'*" 


the  lease  contains  a  covenant  to  repair,— or  for  non-repair  specifically, 
and  a  breach  of  a  covenant  to  repair  has  occurred,  which  induces  a 
forfeiture,  it  is  open  to  the  lessor  or  reversioner  to  get  rid  of  the  lessee, 
and  recover  back  the  premises  by  proceeding  in  ejectment  By  this 
mode  of  proceeding  the  lessor  will  at  least  have  the  satis&ction  of 
preventing  any  further  injury  to  the  premises  by  the  lessee's  breach 
of  contract,  if  he  cannot  entirely  recompense  himself  for  the  damage 
he  has  sustained ;  although  it  frequently  happens,  that  by  this  course 
the  lessor  is  greatly  benefited  by  obtaining  possession  of  premises 
which  have  been  considerably  improved  by  the  tenant.  The  same 
remedy  by  ejectment  may  be  pursued  by  the  lessor,  in  cases  where  the 
tenant  holds  under  an  agreement  for  a  lease  merely  which  contains  a 
clause  of  re-entry,  but  there  is  no  actual  term  granted  (x).  The 
method  of  proceeding  by  ejectment  is  fully  considered  in  another  part 
of  this  work  (y). 

Sect.  3. — Huabcmdry  Repairs, 
(a)  Implied  Liability. 
In  leases  of  farming  premises  there  is  also  an  implied  liability  for  Extent  of  the 
the  tenant  to  repair;  but  it  differs  from  the  implied  liability  to  repair  jJljfco repair 
houses,  in  this  respect,  that  it  extends  in  general  only  to  the  dwelling-  Farming  Ice- 
house occupied  by  the  tenant ;  the  burden  of  repairing  the  out-build-  ^^ 
ings,  homesteads,  and  other  erections  on  the  farm,  being  sustained 
either  by  the  landlord  or  the  tenant,  as  regulated  by  express  provisions 
in  the  lease,  or  by  particular  customs  of  the  country.     A  tenant  from 
year  to  year  of  farming  premises  is  bound,  as  has  been  observed  With 
respect  to  yearly  tenants  of  houses,  only  to  fair  and  tenantable  repairs, 
so  as  to  prevent  waste  or  decay  of  the  premises,  and  not  to  substantial 
and  lasting  i:epairs  (z) :  for  the  law  will  not  imply  a  contract  on  the 
part  of  such  a  tenant  to  repair  generally,  or  to  do  any  particular  acts ; 
but  merely  to  use  the  farm  in  a  tenant-like  and  husband-like  manner, 
according  to  the  custom  of  the  country  in  which  the  farm  is  situated  (a). 


i: 


.1' 


[m)  ma  ▼.  Barclay,  16  Ves.  jun.  405.  476 ;  4  Per.  &  Dav.  177. 

[1)4  Jarm.  Prec.  407,  3rd  edit  (y)  Post,  Book  III.  Chap.  VII. 

'  )  Bx  parte  Warwick^  Buck,  326.  (z)  Ferguson  v. ,  2  Esp.  690, 

)  />oe  d.  Oldertbaw  v.  Breach,  6  Esp.  (a)  HorsifaU  v.  Matkew,  Holt,  7 ;  CHbwn 

Doe  d.  TJumj^toH  v.  dmey,  12  Ad.  &  EL  t.  WclU,  1  New  Rep.  291. 


W.'-'t 


Book  IL 

^Cbaptbr  IV. 

Sbct.  S. 
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He  is  liable  for  commissive  but  not  for  permissive  waste,  and  as  the 
suffering  buildings  to  be  out  of  repair  is  of  the  latter  description,  he  is 
not  liable  for  such  want  of  repairs  as  arise  from  mere  neglect  (&).  The 
occupation  of  farms  and  premises,  however,  creates  so  much  a  duty  io 
tenants  to  repair,  that  the  courts  are  always  ready  to  extend  this  obli- 
gation upon  them  as  much  as  possible :  thus  an  agreement  by  the 
tenant  to  leave  a  fkrm  as  he  found  it,  has  been  held  to  be  an  agree- 
ment to  leave  it  in  tenantable  repair,  if  he  found  it  so,  and  will  main- 
tain a  declaration  so  laid  (c)  :  so  a  tenant  who  had  been  let  into  pos- 
session under  an  instrument,  which  did  not  amount  to  a  present  lease^ 
and  had  paid  rent  under  the  agreement,  was  held  liable  in  an  action 
for  the  mismanagement  of  the  farm,  under  a  count  stating  the  premises 
to  have  been  demised  to  him  (d). 


(b)  Express  Contracts  to  Repair. 

Extesif  and  In  leases  of  farming  lands  and  premises,  the  covenants  on  the  part 

SfexprewCon-  ^^  ^^  lessee  are  usually  expressed,  to  repair,  and  deliver  up  in  repair, 
tracts  to  repair  all  the  buildings  on  the  demised  premises,  and  all  erections  to  be 
placed  thereon  during  the  term,  and  the  kilns,  mills,  &c.  as  specified 
in  the  schedule  usually  annexed  to  or  written  under  the  lease.  As 
there  is  nothing  different  in  the  construction  of  these  covenants  to 
repair,  from  those  inserted  in  town  leases,  the  reader  is  referred  back 
to  the  former  part  of  this  chapter,  where  the  extent  of  the  liability  of 
the  lessee  under  them  is  considered. 


^  Farming  Pre- 
[  mises. 


Under  what 
Circumstances 
the  Liability 
arises. 


Sect.  4. — Ohligation  to  Cultivate, 
(a)  According  to  the  Custom  of  the  Country. 
The  mere  relation  of  landlord  and  tenant  creates  an  implied  obli- 
gation on  the  part  of  the  tenant  to  manage  a  farm  fairly,  and  in  a 
husband-like  manner,  according  to  the  course  of  proper  management 
in  that  part  of  the  country  where  the  premises  are  situated  (e) ;  and 
upon  such  obligation  the  law  raises  an  implied  promise,  upon  the 
breach  of  which  an  action  of  assumpsit  may  be  maintained.     Such 
implied  obligation,  however,  does  not  extend  to  the  performance  of 
particular  modes  of  husbandry  which  are  not  customarily  followed  in 
the  usual  course  of  agriculture ;  thus  a  declaration  which  stated,  that 
in  consideration  that  the  defendant  had  become  tenant  to  the  plaintiff 
of  a  farm,  the  defendant  undertook  to  make  a  certain  quantity  of 


(6)  Heme  v.  Benhow,  4  Taunt  764. 

(c)   Winn  v.  White,  2  W.  Black.  840. 

\d)  Tempest  v.  Rawling,  13  East,  18. 

(«)  Powley  V.  Walker y  5  Term  Rep.  37S. 
See  also  Beale  v.  Saunderty  3  Bing.  N.  C. 
850;  3  Hodges,  147.  In  an  action  on  the 
case  the  declaration  alleged  that  the  de- 
fendant was  tenant  to  the  plaintiff,  and  by 
reason  thereof  it  was  his  duty  to  manage 


and  use  the  lands  in  a  husband-like  man- 
ner, according  to  the  custom  of  the  coantry, 
but  that  he  did  not  do  so,  to  which  there 
was  a  plea  of  non  tenuit  raodo  et  fonn& ;  it 
was  held,  that  the  plaintiff  on  this  issue  was 
only  bound  to  prove  the  tenancy,  mud  not 
the  terms  of  the  tenancy;  Htdifax  t.  Ckam 
freri,  4  Mees.  &  Wels.  662 ;  7I>owL342;  1 
Horn.  &  Hurl.  417. 
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fallow,  and  to  spend  60/.  worth  of  manure  every  year  thereon,  and  to      Book  II. 

keep  the  buildings  in   repair,  was  held  bad  on  general  demurrer,     °sect\ 

because  those  obligations  do  not  necessarily  arise  out  of  the  bare  rela- 

tioD  of  landlord  and  tenant  (/).    It  appears  that  this  implied  obligation 

results  from  the  relative  situation  of  the  parties  as  landlord  and  tenant, 

by  whatever  means  that  situation  is  created ;  and,  therefore,  that  the 

right  is  given,  and  the  remedy  afforded  in  all  cases,  where  there  is  a 

tenancy  of  whatsoever  description.     Although  a  farm  is  held  under  a 

written  agreement,  the  custom  of  the  country  may  be  insisted  upon, 

unless  it  can  be  collected  from  the  instrument,  either  expressly  or 

impliedly,  that  the  parties  do  not  mean  to  be  governed  by  it  {g) :  but 

special  covenants  as  to  cultivation  cannot  be  implied,  from  the  mere 

act  of  holding  over  after  a  lease  (A). 

In  order  to  constitute  such  a  custom,  or  more  properly  speaking,  What  consti- 
«3age,  as  is  binding  on  the  tenant,  it  is  not  necessary  that  it  should  ofireCountS^ 
have  been  immemorially  adopted ;  it  is  suflScient  if  there  be  a  general 
usage  applicable  to  farms  of  a  similar  description  (i).     In  a  late  case, 
the  question  was  tried  to  be  raised,  whether  the  customs  between 
landlord  and  tenant  should  not  be  proved  to  have  existed  from  time 
immemorial,  and  whether  they  should  not  be  averred  to  be  reasonable, 
when  an  action  is  brought  upon  them ;  but  the  objections  were  over- 
ruled, and  it  seems  that  if  the  custom  appear  to  be  reasonable,  it  is 
sufficient :  the  custom  or  usage  proceeded  on  in  that  case,  by  the  tenant 
against  his  landlord,  was,  that  the  outgoing  tenant  should  receive  a 
reasonable  compensation  from  his  landlord,  for  the  expenses  of  tillage 
3nd  cultivation,  in  respect  of  which  the  tenant  had  not,  according  to 
the  due  course  of  husbandry,  received  the  benefit,  provided  that  the 
tcDant  upon  entry  had  not  received  a  similar  benefit  without  paying; 
this  usage,  Dallas,  C.  J.,  described  as  affording  the  strongest  encou- 
i^ement  to  good  husbandry,  and  as  being  beneficial  to  both  landlords 
'^  tenants,  the  land  of  the  former  receiving  a  lasting  benefit,  from 
we  labour  and  expense  bestowed  by  the  tenant  on  payment  of  a 
reasonable  compensation  to  the  latter,  and  the  tenant  being  thereby 
encouraged  to  pursue  a  good  course  of  husbandry  (A).     In  an  action 
^nst  a  tenant  upon  promises  to  cultivate  a  farm  according  to  the 
course  of  good  husbandry  and  the  custom  of  the  country,  if  the  decla- 
ration sets  out  the  custom,  and  the  defendant  traverses  it,  the  plaintiff 

(/)  Brotn  V.   Crump,  6  Taunt  800 ;  1  808  ;  3  Tyr.  945. 

•Manh.567.  (i)  In   the  "Practice  of  Tenancy,"  by 

0?)  HmtUm  V.  Warren,  1  Mees.  &  Wels.  Messrs.   Kennedy   and  Grainger,    will   be 

*^«;  Tyr.&Gr.646;  2  Gale,  71  ;  Wiggles-  found  much  useful  information  respecting 

'^A  r.  DaUison,   1  Dougl.  201  ;   Senior  v.  the  different  customs  which  prevail  in  the 

'^jrmytage.  Holt,  197  ;  Clarke  v.  Roystone,  13  different  counties  as  to  cultivation,  repairs, 

Mew.  &  Wels.  752  ;   mikint  v.  Wood,  12  outgoing  tenants.  &c. 

^"f-  '^S^.  (k)  Dalby  V.  Hint,  1  Brod.  &  Bing.  224; 

(A)  Khtpton  V.  Eve,  8  Ves.  &  Beam.  349.  3  Moore,  536. 
Andiee  tUberts  v.  Barker,  1  Cromp.  &  Mees. 
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kSoMt) 


Custom. 


must  prove  it  as  alleged  (Z).  A  custom  of  the  coantry,  that  where  t 
tenant  has  laid  out  money  in  tile  draining,  the  landlord  is  to  repaj 
him  five-sevenths  of  the  expense,  whether  he  has  consented  or  not  to 
such  drainage,  is  not  an  unreasonable  custom  (m).  In  an  aetioo  against 
a  tenant  on  a  promise  that  he  would  occupy  a  farm  in  a  good  and 
husband-like  manner,  according  to  the  custom  of  the  country;  an 
allegation  that  he  had  treated  the  estate  contrary  to  good  huabandry 
and  the  custom  of  the  country,  is  proved  by  showing  that  he  had 
treated  it  contrary  to  the  prevalent  course  of  good  husbandry  in  thai 
neighbourhood ;  as  by  tilling  half  his  farm  at  once,  when  no  other 
farmer  tilled  more  than  a  thiixl;  though  many  tilled  only  a  fourth*. 
and  it  is  not  necessary  to  show  any  precise  definite  custom  or  usage 
in  respect  to  the  quantity  tilled  (ti). 

The  implied  obligation  to  manage  a  farm  in  a  husband-like  manner 
was  held  to  be  broken,  when  evidence  was  given  of  dung  and  compost 
having  been  carried  ofi*  the  premises,  without  any  stipulation  or  agree- 
ment  to  that  effect  having  been  entered  into  (o) :  and  in  the  case  of 
Brown  v.  Crump  (p),  Gibbs,  C.  J.,  declared,  "  that  the  implied  engage- 
ment which  arises  out  of  the  letting  of  land  is,  that  every  tenant 
(where  there  is  no  particular  agreement  dispensing  with  that  engage- 
ment) is  bound  to  cultivate  his  farm  in  a  husband-like  manner,  and  to 
consume  the  produce  on  it :"  but  it  is  presumed  that,  in  the  fonncr 
case,  the  carrying  away  was  contrary  to  the  custom  of  the  coantiy 
where  the  farm  was  situated ;  for  it  is  submitted,  that  the  implied 
obligation  to  cultivate,  upon  the  part  of  the  tenant,  is  always  to  be 
regulated  by  the  custom  of  the  country;  and  therefore,  where  there  * 
no  custom  to  the  contrary,  that  a  tenant  may  remove  hay  or  straw 
from  the  premises.     In  counties  in  which  much  hay  is  grown  for  the 
market,  it  would  be  an  extreme  hardship  upon  the  tenant,  if  he  were 
necessarily  bound  to  consume  all  the  produce  of  the  farm  upon  his 
premises :  indeed,  in  a  case  some  time  since  decided,  it  had  been  held 
by  Lawrence,  J.,  that  there  is  nothing  to  prevent  a  yearly  tenant,  by 
the  general  rules  of  husbandry,  fi-om  carrying  away  straw  or  hay&om 
ih%  premises :   and  the  learned  judge  mentioned  a  case  before  Mr. 
Justice  BullerC^),  where  the  latter  judge  took  a  distinction  between 
dung  and  straw :  and  said  that  the  former,  by  the  common  course  of 
husbandry  in  all  places,  ought  to  be  used  upon  the  premises;  but  the 
latter  was  part  of  the  produce  of  the  land,  and  if  not  permitted  to  be 
sold,  none  could  be  brought  to  market  (r).     It  is  conceived,  that  a 
tenant  from  year  to  year  is  not  entitled  to  plough  on  the  swarth  or 


(/)  Angeratein  v.  Handton^  1  Cromp.  M. 
&  Ros.  789  ;  5  Tyr.  383  ;   1  Gale,  8. 

(m)  Ludlam  v.  Mouseley^  21  Law  J.,  Q.  B.» 
64. 

(n)  Legh  v.  Hewitt,  4  East,  154. 

(o)  Powley  V.  Walker^  5  Term  Rep.  378. 


(p)  I  Marsh.  567. 

(q)  Furbre  v.  Andrews,  Winch.  Sum.  Ai- 
sizes,  1788. 

(r)  Gough  V.  Hauwd,  Peake,  Ad.Ca.  IW. 
And  see  Ex  parte  Alxon,  1  Rove,  Bank.  C^ 
440. 
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grass  land  which  has  been  for  some  years  in  that  state,  though  origi-     Book  II. 
Daily  laid  down  by  himself;  as  such  a  proceeding  must  be  against  the       s^ct.  4. 


roles  of  good  husbandry. 

(b)  Express  CcntracU  to  Ctdtivate. 
It  has  not  been  uncommon,  in  lieu  of  special  covenants  pointing  Usual  Cove- 
oat  the  required  course  of  cultivation  and  stipulated  restrictions,  to  "'"e  in  a  par-" 
insert  a  covenant  in  farming  leases,  either  to  cultivate  according  to  the  ticular  manner, 
custom  of  the  country,  or  according  to  the  course  of  good  husbandry. 
Both  these  methods  appear  to  be  attended  with  many  disadvantages : 
tbey  not  only  tend  to  perpetuate  what  frequently  are  very  absurd  and 
injarious  practices,  but  occasion  much  difficulty  as  to  proving  what 
the  custom  or  usage  really  is,  if  any  question  should  arise  between  the 
parties :  the  obvious  remedy  for  this  is,  that  the  particular  restrictions 
and  specifications  as  to  the  mode  of  culture  should  be  inserted  in  the 
lease:  and  where  it  is  intended  to  compel  the  tenant  to  conform  to 
any  particular  mode  of  husbandry,  such  a  course  is  absolutely  neces- 
•aiy ;  for  without  such  covenants  the  tenant  would  be  entirely  left  to 
his  own  choice  as  to  the  treatment  of  the  land,  if  he  contrived  to 
keep  himself  within  the  ambiguous  terms  of  the  general  covenants  to 
cultivate  according  to  the  custom,  or  according  to  good  husbandry. 
Where  there  is  a  covenant  to  manage  a  farm  in  the  same  manner  as  it 
had  been  farmed  by  other  tenants,  the  tenant  is  bound  by  the  terms 
of  such  previous  lease,  if  he  have  notice  of  its  existence  and  purport ; 
but  if  he  have  no  such  notice,  he  is  only  bound  by  the  mode  in  which 
the  landlord  shall  have  permitted  the  former  tenants  to  manage  the 
farms,  although  they  may  have  been  legally  bound  by  stricter  agree- 
ments («).      A  very  full  collection  of  farming  covenants,  applicable  to 
almost  every  possible  species  of  husbandry,  will  be  found  in  another 
part  of  this  work  (0- 

By  statute  66  Greo.  III.  c.  60,  s.  1,  it  is  enacted,  "that  no  sheriff  Effect  of  such 
shall,  by  virtue  of  process,  carry  off,  or  sell  or  dispose  of,  for  the  pur-  cMeTof^Exe- 
pose  of  being  carried  off  from  any  lands  let  to  farm,  any  straw  thrashed  cution  against 
or  unthrashedy  or  any  straw  of  crops  growing,  or  any  chaff,  colder,  or 
any  tumi pft,  or  any  manure,  compost,  ashes  or  sea-weed,  in  any  case 
whatsoever ;   nor  any  hay,  grass  or  grasses,  whether  natural  or  artificial, 
nor  any  tares  or  vetches,  nor  any  roots  or  vegetables,  being  produce  of 
such  lands,  in  any  case  where,  according  to  any  covenant  or  written 
agreement  entered  into  and  made  for  the  benefit  of  the  owner  or  land* 
lord  of  any  farm,  such  hay,  &c.  ought  not  to  be  taken  off  or  withholden 
from  such  lands,  or  which  by  the  tenor  or  effect  of  such  covenants 
or  agreements  ought  to  be  used  or  expended  thereon,  and  of  which 

(#)  LMtmroad  V.  f^9*<«i  1  Meriv.  15.  (0  See  post,  Book  IV.,  Chaps.  I.  and  11. 
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Book  II.      covenants  or  agreements  such  sheriff  shall  have  received  a  written 
"sect."*.       notice  before  he  shall  have  proceeded  to  sale."     Section  2  provides, 
""  that  the  tenant  shall  give  notice  to  the  sheriff  of  the  existence  of  BQch 

covenants,  and  of  the  name  and  residence  of  the  landlord ;  that  the 
sheriff  shall  give  notice  to  the  landlord  of  the  seizure  of  the  crops;  and 
that  if  he  hears  nothing  from  him  he  shall  put  off  the  sale  as  long  as 
he  legally  can.  Subsequent  sections  provide,  however,  that  such  pro- 
duce may  be  sold,  subject  to  an  agreement  to  expend  it  on  the  land, 
according  to  the  custom  of  the  country,  where  there  is  no  covenant  or 
agreement,  and  according  to  such  contracts  where  there  is :  in  case 
of  such  qualified  sale,  the  purchasers  may  use  all  such  necessary  barns, 
buildings,  yards  and  fields,  for  the  purpose  of  consuming  such  produce 
^  as  the  sheriff  shall  assign  for  the  purpose,  and  which  the  tenant  would 

have  been  entitled  to,  and  ought  to  have  used  for  the  like  purpose. 
By  the  Uth  section  of  this  statute,  the  assignees  of  bankrupt  or  in- 
solvent tenants,  together  with  all  purchasers  whatsoever,  are  prevented 
from  disposing  of  the  crops  in  any  other  manner  than  the  bankrupt, 
&c.,  himself  might  do  (ar).     The  Bankruptcy  Law  Consolidation  Act, 
12  &  13  Vict.  c.  106,  which  repeals  the  6  Geo,  IV.  c.  16,  and  other  sta- 
tutes relating  to  bankruptcy,  contains  a  similar  enactment  in  sect  144. 
But  the  case  is  different  with  respect  to  the  landlord ;  for  where  a  fann 
tenant  is  under  a  covenant  to  expend  upon  the  premises  the  hay,  &c- 
made  thereon,  a  landlord  who  seizes  hay  under  a  distress,  and  sells  it 
subject  to  a  condition  that  it  shall  be  expended   upon  the  premises, 
whereby  the  hay  fetches  a  smaller  price  than  it  would  have  done  if  the 
sale  had  been  absolute,  is  liable  in  an  action  by  the  tenant  for  not 
selling  at  the  best  price  (y). 
Contracts  re-         Covenants  respecting  the  mode  of  tillage  to  be  adopted  by  the  tenant 
^Till^e^^^  must  necessarily  vary  so  much  in  their  terms,  that  little  can  be  said  to 
elucidate  the  subject.    Those  cases,  however,  which  have  been  decided 
upon  the  construction  of  such  covenants,  and  which  have  settled  the 
extent  of  the  tenant's  liability  in  the  particular  instances  determioed 
upon,  may  be  given :  thus  it  has  been  held,  that  upon  a  covenant  not 
to  plough  any  ancient  meadow,  and  if  done,  to  pay  an  additional 
yearly  rent  per  acre ;  the  increased  rent  is  not  a  penalty,  but  a  liqui- 
dated satisfaction  fixed  and  agreed  upon  by  the  parties,  and  there- 
fore that  a  court  of  equity  ought  not  to  interfere  in  an  action  brought 
for  the  recovery  of  it  (z).     Where  there  was  a  covenant  to  pay  an 
additional  rent  for  pasture  land  if  the  lessee  should  ear,  plough,  break 


(x)  Wihnot  V.  Rose,  3  EI.  &  B1.  563.  subject  to  a  condition   that  the 

(.y)  Ridgwayv,  Stafford  (Lord),  6  Ex.  Rep.  shall  consume  them  on  the  premises.    See 

40 1-,  overruling  Abbey  v.  Pelch,  8  M.  &  W.  also  Frusher  v.  Lee,  10  Mees.  &  Wels.  "09; 

419,  where  it  was  decided,  that  where  a  Roden  v.  Ei/ton,  6  C.  B.   R.  427 ;  and  see 

farm  tenant  is  under  covenant  not  to  carry  also  on   this  statute    Ilutt  v.  Marrdl,  11 

off  hay  and  straw  made  on  the  farm,  a  land-  Queen's  B.  Rep.  425. 

lord  distraining  the  same  may  sell  them,  («)  Rotfe  v.  Peterson,  2  Bro.  Pari.  Ca.  4tt. 
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up,  dig,  use  or  convert  it  to  tillage,  or  for  brick  earth,  or  for  any  other     Book  II. 
purpose  whatsoever,  it  is  uncertain  whether  he  would  be  liable  if  he     "sect.%. 


used  it  for  the  purpose  of  a  race-course,  but  it  seems  rather  a  question 
of  fact  than  of  law  (a).     Sowing  clover  with  the  spring  corn  does  not 
restore  the  land  to  a  state  of  permanent  pasture,  although  the  clover 
remains  after  the  corn  is  cut :  it  is  still  merely  in  tillage  (ft).     Where 
an  action  was  brought  on  a  covenant  "  to  permit  the  plaintiff,  in  the 
last  year  of  the  term,  to  sow  clover  among  the  defendant's*  barley," 
and  the  breach  assigned  was,  that  the  defendant  sowed  so  many  acres 
with  barley  and  so  many  with  oats,  without  giving  "  notice"  to  the 
plaintiff,  by  which  he  was  prevented  from  sowing  the  clover  and  grass 
seeds ;  and  there  was  a  plea  that  the  defendant  did  "  not  prevent,"  it 
was  upon  demurrer  held  good  :  for  the  covenant  made  no  mention  at 
all  about  any  notice  to  be  given,  and  the  plaintiff  being  the  party  for 
whose  benefit  the  covenant  was  made,  ought  to  have  used  due  dili- 
gence; and  the  breach  assigned  being  the  not  permitting  the  plaintiff 
to  sow  grass  seed,  the  single  question  was,  whether  the  defendant  did 
or  did  not  prevent  him.    If  he  had  refused  to  give  notice,  or  had  given 
a  wrong  notice,  it  might  have  been  a  breach  (c). 

It  has  been  held  by  Buller,  J.,  that  under  a  covenant  to  use  the  Contracts  re- 
land  in  a  husband-like  manner,  and  deliver  it  up  in  the  like  condition,  ^^^^  °* 
the  tenant  ought  to  use  on  the  land  all  the  manure  made,  that  when 
his  time  was  out  he  might  carry  away  such  corn  and  straw  as  had  not 
been  used  there,  and  was  not  obliged  to  bring  back  the  manure  arising 
from  it(rf) :  but  it  is  conceived  that  the  proper  mode  of  construing  such 
a  covenant  would  be  with  reference  to  what  is  the  usage  upon  the  sub- 
ject, in  the  same  manner  as  in  the  case  of  an  implied  liability.    Where 
the  outgoing  tenant  had  covenanted  with  his  landlord  to  leave  the 
manure  made  by  him  on  the  farm,  and  sell  it  to  the  incoming  tenant 
at  a  valuation,  to  be  made  by  certain  persons ;  the  effect  of  such  cove- 
nant is  to  give  the  outgoing  tenant  the  right  of  on-stand  for  his  manure 
upon  the  farm,  and  the  possession  of  and  property  in  it  remains  in  him 
in  the  meantime :  and  therefore  if  the  incoming  tenant  remove  and 
use  it  before  such  valuation,  he  is  answerable  to  the  outgoing  tenant 
in  trespass  (e).    Where  a  lessee  covenanted  to  leave  fodder,  &c.  on  the 
determination  of  his  lease,  and  he  became  bankrupt,  and  his  assignees 
refused  to  take  the  lease,  they  are  not  entitled  to  take  the  fodder  (/), 
A  covenant  by  the  lessee  that  he  would  suflBciently  muck  and  manure 
the  land  demised  with  two  sufficient  sets  of  muck  within  the  last  six 
years  of  the  term,  the  last  set  to  be  laid  on  the  premises  within  three 

(a)  Jidridge  v.  Howard,  4  Man.  &  Gran.  nurc  passes  to  the  assignee  of  an  insolvent 

^I  ,-  5  Scott,  N.  R.  623.  tenant  of  a  farm,  although  he  may  thereby 

(&)  Birch  ▼.  Seeveruon,  3  Taunt.  469.  subject  himself  to  an  action  for  bad  bus- 

(c)  Hughes  V.  Richmond,  Cowp.  125.  bandry  ;  Bur  bogey.  King,  2  Chit.  246 

(d)  1  E»p.  N.  P.  279.  (/)  Ex  parte  NtJton,  1  Rose,  445;    Ejt 

(e)  Beatjf  ▼.  Gibbwi,  16  East,  116.     Ma-  parte  Whiitington,  Buck,  87. 
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years  of  the  expiration  of  the  term,  is  satisfied  with  the  tenant's  byiDg 
on  two  sets  of  muck  within  the  last  three  years  of  the  term,  if  he 
should  think  proper  so  to  do  (g),     A  condition  not  to  sell,  €ait  or 
convey  away  any  dung,  compost  or  manure  from  a  farm,  is  broken  by 
the  removal  of  the  dung  of  two  cows  which  had  been  sold  by  the 
tenant,  but  were  permitted  by  him  to  remain  on  the  premisesy  they 
being  entirely  provided  by  the  buyer  with  provender  from  elsewhere\i). 
A  count  in  assumpsit  stated  that  the  defendant  had  become  tenant  to 
the  plaintiff  on  certain  terms  and  stipulations,  and,  amongst  otberayAai 
the  rent  should  be  payable  half-yearly,  that  the  defendant  ''Bbonldnot 
sell  any  straw,  &c.  or  manure  grown  or  produced  upon  the  said  bm 
without  the  written  license"  of  the  plaintiff,  under  certain  penalties, 
and  "  that  the  penalties  should  be  considered  as  additional  rent,  and 
should  be  recoverable  by  distress  or  otherwise  as  rent :"  it  was  then 
averred,  that  ''  in  consideration  thereof"  the  defendant  promised  the 
plaintiff  to  pay  all  such  penalties  as  he  might  be  liable  to  pay  plaintiff 
according  to  the  said  stipulations,"  and  that  the  defendant,  without 
license,  sold  sti*aw  grown  on  the  premises  during  the  tenancy:  breachf 
non-payment  of  penalties  in  respect  thereof:  plea,  that  the  straw  was 
sold  after  the  determination  of  the  tenancy :  it  was  held,  on  demurrer, 
by  Lord  Campbell,  C.  J.,  and  Patteson,  J.,  that  the  promise  to  obeme 
the  terms,  one  of  which  was  payment  of  penalties,  was  supported  by 
the  bygone  consideration  of  having  become  tenant  on  those  tennf, 
and  that  the  stipulation  must  be  construed  to  be,  not  at  any  tiM  to 
sell  straw  grown  during  the  tenancy :   Erie,  J.,  however,  was  of » 
different  opinion,  considering  that  the  stipulation  should  be  construed 
to  be,  not  during  the  tenancy  to  sell  straw,  &c.  grown  during  the 
tenancy  (i). 

(c)  Memediesfar  Breach  of  Contract. 

The  remedies  given  by  the  law  for  the  breach  of  contracts  relative 
to  the  course  of  husbandry,  are  precisely  similar  to  those  already 
mentioned,  when  speaking  of  the  remedies  for  breach  of  contract  to 
repair,  viz.,  an  action  of  covenant,  where  the  contract  is  under  seal; 
an  action  of  assumpsit,  where  it  is  in  writing  not  under  seal,  or  verbal; 
and  an  action  of  ejectment,  where  the  breach  of  contract  works  a  for- 
feiture of  the  estate.  The  mode  of  proceeding  in  these  several  actions 
will  be  hereafter  pointed  out  (A). 


Sect  6. — Fences  and  Party-walls, 
Ownership  of        Where  there  are  two  adjacent  fields,  separated  by  a  hedge  and  ditch, 
FenceL'""*       ^^  hedge,  prim&  facie,  bdongs  to  the  owner  of  the  field  in  which  the 


{g)  Poumall  Y.  Moores,  6  Bam.  &  Aid. 
416. 

(A)  Hmdk  ▼.  PolUtt,  6  Mees.  &  Wels. 
529. 


(0  Mwey  ▼.  OwhUUI,  17  Queea't  K  Rep^ 
810. 

(k)  See  post,  Book  IIL,  Chapa.  lU  ^^• 
and  VII. 


FENCES  AND  PARTY-WALLS. 


'  -       ditch  is  not ;  and  if  there  are  two  ditches,  one  on  each  side  of  the      Book  II. 
*  .  .         Chapter  IV 

hedge,  then  the  ownership  of  the  hedge  must  be  ascertained  by  proving       sbct.  5. 


acts  of  ownership  (/)•  An  attempt  was  once  made  to  establish  a  com- 
mon law  right  in  the  owner  of  a  bank  and  ditch,  to  have  a  width  of 
eight  feet  from  the  interior  line  of  the  foot  of  the  bank,  as  the  reason- 
able width,  viz.,  four  feet  for  the  ditch,  and  four  feet  for  the  base  of 
the  bank,  if  there  were  no  ditch  \  but  it  was  decided  that  no  such  rule 
about  an  eight  feet  width  exists ;  and  Lawrence,  J.,  stated  the  rule  about 
ditching  to  be  this—''  no  man  making  a  ditch  can  cut  into  his  neigh- 
bour's soil,  but  usually  he  cuts  it  to  the  very  extremity  of  his  own  land ; 
be  is  of  course  bound  to  throw  the  soil  which  he  digs  out  upon  his 
own  land,  and  often,  if  he  likes  it,  he  plants  a  hedge  upon  the  top  of 
\i\  therefore,  if  he  cuts  afterwards  beyond  the  edge  of  the  ditch,  which 
'^.'  is  the  extremity  of  his  land,  he  cuts  into  his  neighbour's  land,  and  is 
^  a  trespasser  (m) :"  proof,  therefore,  of  the  ancient  width  of  the  ditch, 
^  is  evidence  that  the  owner's  land  did  not  extend  beyond  the  outer  edge 
^'  thereof.  One  tenant  in  common  of  a  hedge  may  maintain  trespass 
against  his  co-tenant  if  the  latter  grub  it  up  \  but  a  mere  clipping  of 
the  hedge  may  be  justified  under  the  general  issue  (»). 

The  common  use  of  a  wall  separating  adjoining  lands  belonging  to  Ownenhio  of 
different  owners,  is  prima  facie  evidence  that  the  wall  and  the  land  on    ^^'^ 
^      which  it  stands  belong  to  the  owners  of  those  adjoining  lands,  in  equal 
'^'^      moieties  as  tenants  in  common :  where  such  an  ancient  wall  was  pulled 
^''     down  by  one  of  the  two  tenants  in  common,  with  the  intention  of  re- 
building the  same,  and  a  new  wall  was  built  of  greater  height  than  the 
old  one ;  it  was  held  not  to  be  such  a  total  destruction  of  the  wall  as 
to  entitle  one  of  the  two  tenants  in  common  to  maintain  ah  action  of 
^       trespass  against  the  other;  for  it  must  be  remembered  that  such  an 
action  does  not  lie  by  one  part-owner  or  tenant  in  common  of  a  party- 
waii  against  the  other :  and  where  in  such  an  action  the  judge  left  it  to 
the  jury  whether  the  wall  was  the  common  property  of  the  plaintiff  and 
defendant,  and  they  found  that  it  was  a  party- wall,  and  the  judge 
thereupon  directed  them  to  find  for  the  defendant;  it  was  held,  that 
such  direction  was  right  (o).     But  where  a  party-waU  was  built  at  the 
joint  expense  of  the  two  adjoining  proprietors,  and  half  its  thickness 
stood  on  the  land  of  each,  the  property  in  the  wall  follows  the  land  on 
which  it  stands,  and  the  two  proprietors  are  not  tenants  in  common  of 
the  wall  ( ji).    If  a  house  or  office  be  separated  from  other  premises  by 
a  wall,  and  that  wall  belongs  to  the  owner  of  the  house  or  office,  he  is 
of  common  right  bound  to  repair  it ;  and  an  action  will  lie  against  him 
for  not  doing  so. 

<0  Gn^  ▼.  Wfi,  2  Selw.  N.  P.  1287.  ff^d,  8  Barn.  &  Cres.  259,  n. ;  1  Man.  & 

(«)  FokU*  v.  MUler^  3  Taunt.  137.  Ryl.  404 ;  aee  also  MurUy  v.  M'Dermott,  8 

(•)  Vvyce  V.  Voyce,  Gow,  201.  Ad.  &  El.  138 ;  3  Nev.  &  Per.  856 ;  1  WilL 

(o)  CuhUt  ▼.  Pwrier,  8  Barn.  &  Cres.  257 ;  Wol.  &  Hod.  226. 

2  Man.  ft  Ryl.  267 ;  &  P.  Wiltshire  v.  Sid-  ( p)  Matts  v.  Hawhint,  5  Taunt.  20. 
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It  is  so  notoriously  the  duty  of  the  actual  occupier  of  lands  to  repair 
the  fences,  and  so  little  the  duty  of  the  landlord,  that  without  any 
agreement  to  that  effect,  the  landlord  may  maintain  an  action  against 
his  tenant  for  not  so  doing,  upon  the  ground  of  the  injury  done  to  his 
inheritance  (q) ;  and  where  to  a  declaration  against  a  tenant  for  not 
using  premises  in  a  husband-like  manner,  in  repairing  fences,  &c  on 
his  implied  promise  so  to  do,  the  tenant  pleaded  that  the  fence  be- 
came out  of  repair  by  natural  decay,  and  that  there  was  not  proper 
wood  which  he  had  a  right  to  cut  for  repairing  the  fences,  and  that  the 
plaintiff  ought  to  have  set  out  proper  wood  for  the  purpose  of  repairs, 
which  he  had  neglected  to  do ;  the  plea  was  considered  bad,  because 
it  did  not  aver  any  request  to  the  plaintiff  so  to  do,  or  a  custom  of  the 
country  in  that  respect  (r).     If  two  persons  are  possessed  of  adjoining 
closes,  neither  being  under  any  obligation  to  fence,  each  must  take 
care  that  his  cattle  do  not  enter  the  land  of  the  other :  but  it  may  be 
doubted,  if  two  persons  have  the  concurrent  possession  of  land,  for  the 
purpose  that  each  may  take  profits  of  a  special  nature,  and  distinct 
from,  but  not  inconsistent  with,  the  right  of  the  other,  whetlier  either 
one  is  bound  to  guard  against  casual  damage,  which  during,  and  by 
fair  enjoyment  of  his  right,  may  happen  to  the  other  (s).    Where  the 
owner  of  two  adjoining  closes  {A,  and  B.)  separated  by  a  fence  and 
gate,  which  had  always  been  repaired  by  the  occupier  of  -B.,  sold  i. 
to  the  plaintiff,  and  two  years  afterwards  sold  JB.  to  the  defendant;  it 
was  held,  that  the  latter  was  not  bound  to  repair  the  gate,  unless  he 
or  his  vendor  had  made  some  specific  bargain  with  the  plaintiff  to  that 
effect;  and  that  the  doing  of  occasional  repairs  was  not  evidence  of 
such  bargain  {t). 

All  owners  of  lands  adjoining  and  exposed  to  the  inroads  of  the  sea, 
or  commissioners  of  sewers  acting  for  a  number  of  landowners,  have 
a  right  to  erect  such  works  and  defences  as  are  necessary  for  the  pro- 
tection and  preservation  of  their  own  land,  even  altliough  they  may 
be  prejudicial  to  others  by  rendering  it  necessary  for  them  to  do  the 
same  (u).  A  tenant  is  obliged  to  preserve  the  boundaries  of  the  land 
demised  to  him,  and  if  he  permit  them  to  be  destroyed,  so  that  his 
landlord's  land  cannot  be  distinguished  from  his  own,  he  shall  either 
restore  the  land  specifically,  or  give  other  land  of  equal  value  in  lieu; 
such  value  to  be  ascertained  and  fixed  by  a  commissioner  appointed 
by  the  Court  of  Chancery  {x) ;  and  the  same  obligation  extends  to 
cases  where  there  are  several  co-lessees  (y).  A  person  has  no  right  to 
undermine,  either  partially  or  wholly,  a  party-wall  between  his  own 


(q)  Cheetham  v.  Hampton^  4  Term  R.  319. 
As  to  the  duty  of  railway  companies  to 
fence,  see  Ricketts  v.  East  and  West  India 
Docks  Company,  12  C.  B.  160;  Manchester 
Railway  Company  v.  WalUs,  14  C.  B.  213. 

(r)   iVhi^ld  V.  JVeedon,  2  Chit.  685. 

(«)  Churchill  v.  Evans,  1  Taunt.  529. 


(0  Boyle  V.  Tamlyn,  6  Bam.  &  Crei.  S29 ; 
9  Dowl.  &  Ryl.  430. 

(u)  Rex  ▼.  Pagham  {(kmnussitmers\  S 
Bam.  &  Ores.  355  ;  2  Mao.  &  RyL  46S. 

(*)  Att. .  Gen,  v.  FuUerton^  2  Ves.  &  Beam. 
263. 

(y)  milis  V.  Parkinson^  1  SwanSt  49. 
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house,  which  he  has  pulled  down,  and  his  neighbour's,  unless  it  can     Book  II. 
be  done  without  injury  to  his  neighbour's  house ;  even  although  it  is     "sect\   ' 


doubtful  whether  the  interests  of  the  parties  in  the  wall  are  several  or 
whether  they  are  tenants  in  common  of  it  (z). 

Although  a  tenant  from  year  to  year  is  not  bound  to  put  the  pre-  Waste  and  De- 
mises into  repair,  he  is  not,  on  the  other  hand,  at  liberty  to  do  any  p^cok"  ^ 
thing  which  amounts  to  waste,  or  to  a  breach  of  the  -rules  of  good  hus- 
bandry ;  he  is  not,  therefore,  entitled  to  cut  and  sell  hedgerows,  or  at 
least,  not  without  making  up  the  hedges  and  fences  according  to  the 
course  of  good  husbandry.  If  there  be  a  quickset  fence  of  white 
thorn,  and  the  tenant  stub  it  up  or  suffer  it  to  be  destroyed,  this  is 
destruction ;  but  cutting  up  quicksets  is  not  waste,  if  it  preserves  the 
spring  (a). 

Sect.  6. — Trees  and  Timber. 

(a)  What  is  deemed  Timber, 

By  the  term  timber  is  meant,  it  is  said,  such  trees  only  as  are  ^t  to  What  Deacrip- 

be  used  in  building  and  repairing  houses ;  thus  oak,  ash  and  elm  trees  ^Vimbn*^ 

are  considered  timber  in  all  places,  and  under  whatsoever  circumstances  under  all  Cir- 
^t  cumatances. 

they  are  grown. 

Many  descriptions  of  trees,  which  are  not  to  be  considered  as  timber  What  Trees 
in  their  nature,  become  so  by  the  custom  of  the  county  where  they  ^jj^  custom  of 
grow,  and  are  generally  used  for  the  purpose  of  building;  thus  it  has  the  County, 
been  laid  down  that  horse-chesnuts,  limes,  birch,  beech,  asp,  walnut 
trees,  and  the  like,  may  under  such  circumstances  be  deemed  timber, 
and  are  therefore  protected  by  the  law  as  such.     It  has  been  deter- 
mined that  in  the  county  of  York  birch  trees  are  timber,  because  they 
are  used  in  that  county  for  building  sheep-houses,  cottages,  and  such 
mean  buildings  (b) :   and  it  would  seem  that  in  Hampshire,  willows 
have  been  considered  as  timber  by  the  custom   of  the  county  (c). 
Where  beech  is  admitted  to  be  timber  by  the  custom  of  the  county, 
the  general  rule  of  law  applicable  to  timber  trees  in  general  attaches 
upon  it,  so  as  to  give  it  the  properties  and  privileges  of  timber  at 
twenty  years'  growth ;   and  therefore  upon  an  issue  whether  certain 
beech  trees  in  the  county  of  Bucks  were  or  were  not  timber  according 
to  the  custom  of  the  county,  the  inquiry  is  confined  to  the  nature  of 
the  wood  and  the  period  of  its  growth,  whether  of  twenty  years ;  and 
no  evidence    can  be  received  to  qualify  its  character  of  timber,  by 
showing  that  it  was  not  deemed  to  be  such  in  the  county,  unless  the 
tree  contained  ten  feet  of  solid  wood  {d). 

(z)  Bradhee  v.    The  Govemort  of  Chritft  (e)  Layfield  ▼.   Cooper,   1   Wood,   880 ; 

Ho$pitai,  4   Man.    &  Gran.  714  ;  2  DowL  Gn^y  v.  Pindar,  Hob.  219. 

N.  S.   164;    5    Scott,  N.  K,  79;    see  also  (d)  Aubrey  v.  FUher,  10  East,  446;  and 

post,  Book  III.,  Chap.  V.,  Sect.  4,  b.  see  Chandoi  {Duke)  ▼.  Talbot,  2  P.  Wins. 

(a)  Gage  v.  Smith,  Godb.  209.  606. 

\b)  Lady  Cumberland^ a  eate,  Moor,  813. 
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In  whom  the 
Property  of 
Windfalls 
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Although  pollards  have  been  said  not  to  be  timber  (e),  yet  Lord 
King  inclined  to  think  them  timber,  provided  their  bodies  were  sound 
and  good  ;  and  in  an  action  to  recover  the  value  of  pollards  under  the 
description  of  timber  and  timber-like  trees,  the  plaintiff  recovered  a 
verdict  (/)• 

(b)  Implied  Rights  as  to  Trees. 

The  property  in  trees  is  vested  in  the  owner  of  the  inheritance  of 
the  land  upon  which  they  grow ;  for  the  property  in  trees,  or  of  that 
which  is  likely  to  become  timber,  is  in  the  landlord,  and  the  property 
in  bushes  in  the  tenant,  even  when  they  are  cut  down  by  a  stranger  (9); 
and  it  was  laid  down  by  Littledale,  J.,  that  if  a  tree  grow  near  the 
confines  of  the  land  of  two  parties,  so  that  the  roots  extend  bto 
the  soil  of  each,  the  property  in  the  tree  belongs  to  the  owner  of 
that  land  in  which  the  tree  was  first  sown  or  planted  (A).    This  deci- 
sion overrules  many  ancient  judgments,  by  which  the  parties  in  such 
a  case  were  held  to  be  tenants  in  common  (i).     A  farmer  who  rai^ 
young  fruit  trees  on  the  demised  land,  for  filling  up  the  lessor's  orchards, 
is  not  entitled  to  sell  them ;  but  it  is  otherwise  of  a  nurseryman  by 
trade  (A).    Therefore  a  nurseryman,  who  has  planted  fruit  trees  in  the 
way  of  his  trade,  may  remove  them,  if  not  of  larger  growth  than  codd 
be  dealt  with  in  his  trade,  even  though  they  are  producing  fruit  (/). 
A  tenant,  not  a  gardener,  cannot  remove  a  border  of  box  planted  on 
the  demised  premises  by  himself,  unless  by  special  agreement  with  his 
landlord  (m). 

Windfalls  are  the  property  of  the  lord ;  for  the  timber  while  standing 
is  part  of  the  inheritance :  but  whenever  it  is  severed,  either  by  the 
act  of  God,  as  by  a  tempest,  or  by  a  trespasser  and  by  wrong,  it 
belongs  to  him  who  has  the  first  vested  estate  of  inheritance,  whether  in 
fee  or  in  tail,  and  he  may  bring  trover  for  it.  So  where  there  are  inter- 
mediate contingent  estates  of  inheritance,  and  the  timber  is  cut  down 
by  combination  between  the  tenant  for  life  and  the  person  who  has 
the  next  vested  estate  of  inheritance ;  or  if  the  tenant  for  life  himself 
has  such  an  estate  and  fells  timber;  in  these  cases  the  Court  of  Chan- 
cery will  order  it  to  be  preserved  for  him  who  has  the  first  contingent 
estate  of  inheritance  under  the  settlement  (n). 


Construction  of 
Covenants  re- 
specting Trees. 


(c)  Express  Contracts  as  to  Trees. 
With  respect  to  the  construction  which  has  been  put  upon  express 


(e)  Plowd.  470. 

(/)  Rabhett  y.  Raikes,  Suffolk  Sum.  Ass. 
1803,  cor.  Macdonald,  C.  B. ;  and  see  Chan- 
non  V.  Patch,  5  Barn.  &  Ores.  898. 

ig)  Berriman  v.  Peacock,  9  Bing.  384 ;  2 
Moore  &  Scott,  524. 

(A)  Holder  v.  Coatet,  Mood.  &  Malk.  112. 

(f)  Waterman  v.  Soper,  1  Ld.  Raym.  737  ; 


Moitere  v.  PtdiU,  2  RolL  Rep.  HI: 
2  Roll.  Rep.  255. 

(k)   Wyndham  v.  Way^  4  TauBt  316. 

(/)   WardeU  v.  Uther,  3  Scott,  N.  B.  SOJ. 

(tn)  Empsom  v.  Sodeu,  4  Bani.  &  Add* 
655;  1  Nev.  &Man.72a 

(n)  Bewick  v.  WintfUU,  3  P.  Wms.  26S. 
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contracts  relating  to  trees,  the  following  decisions  may  be  mentioned  (o).     Book  II. 
A  coyenant  to  keep  all  the  trees  standing  in  an  orchard,  whole  and  ^"sect.V^ 
undefaced,  "  reasonable  use  and  wear  only  excepted/'  is  not  broken 
by  cutting  down  trees  past  bearing,  provided  the  landlord  is  likely  to 
get  back  the  premises  at  the  end  of  the  term  in  an  improved  con- 
dition ip) ;   but  a  covenant  to  leave  all  the  timber  which  is  growing 
on  the  land  when  the  lessee  took  it,  is  broken,  if  at  the  end  of  the  term 
he  cut  it  down,  but  leave  it  there,  for  that  would  be  defeating  the  intent 
of  the  covenant,  although  a  literal  performance  of  it  (q).    A  lease  was 
granted  of  a  farm,  and  quarries  of  stone  thereon,  with  liberty  to  work 
the  quarries ;   out  of  this  demise  were  reserved  timber  saplings  and 
underwood  growing  on  the  premises:   there  was  a  covenant  not  to 
commit  waste  by  cutting  down  saplings  or  underwood :  it  was  held, 
that  the  cutting  down  saplings  and  underwood  for  the  necessary  pur- 
pose of  working  a  quarry  on  the  premises,  was  no  breach  of  the  cove- 
nant, there  being  no  excess  of  the  right  that  it  was  intended  the  tenant 
should  exercise  (r).    A  covenant  not  to  remove  or  grub  up  trees  is 
broken  by  removing  trees  from  one  part  of  the  premises  to  another : 
and  so  it  is  by  taking  away  trees,  even  if  the  lessee  plant  a  greater 
quantity  than  he  takes  away,  unless  those  taken  away  were  dead  («). 
Where  there  was  a  libei-ty  in  a  lease,  for  the  lessee  to  cut  down  and 
dispose  of  all  timber  and  coppice,  and  also  a  proviso  to  give  notice  in 
writing  to  the  lessor  of  his  intention,  that  the  latter  might  have  the 
option  of  purchasing ;  and  the  lessee  gave  a  bona  fide  notice,  and  the 
lessor  disclaimed  any  intention  of  purchasing ;   it  was  held,  that  the 
lessee  might  afterwards  proceed  to  cut  down  the  whole,  without  giving 
a  fresh  notice,  at  such  seasons  as  suited  his  convenience,  even  though 
the  lessor  had  in  the  meantime  parted  with  his  interest  to  another  (0. 
Where  by  agreement,  dated  16a6,  between  the  lord  and  certain  tenants 
of  customary  tenements  within  a  manor,  the  tenants  covenanted  that 
they,  their  heirs  or  assigns,  would  not  cut  down,  sell  or  dispose  of 
any  wood,  standing  or  growing,  or  thereafter  to  stand  or  grow,  without 
the  license  of  the  lord ;   and  the  lord  covenanted  to  set  out  yearly, 
upon  request  of  the  tenants,  sufficient  for  the  repairing  of  their  houses, 
&c.,  and  other  necessary  uses  in  and  about  the  said  tenements,  and 
that  in  case  any  of  the  tenants,  their  heirs  or  assigns,  should  plant  any 
wood  upon  the  said  tenements,  it  should  be  lawful  for  them  to  cut 
down,   use   and  dispose  of  all  or  any  such  wood  for  repairing  their 
bouses,  &c.,  or  for  any  other  their  necessary  uses,  without  disturbance 
of  the  lord  ;   it  was  held,  that  a  defendant,  who  was  a  tenant  of  one 
of  the  customary  tenements  comprised  in  the  agreement,  was  not  enti- 

(o)  As  to  exceptions  of  treeSi  see  ante,  {t)  Doe  d.  Wetherell  v.  Bird,  6  Car.  & 

Book  I..  Chap.  IV.,  Sect.  7,  p.  101.  Pay.  196. 

(p)  Doe  d.  Jones  y.  Cnmch,  2  Camp.  449.  (0  Goodtitle  d.    Luxmore  v.   Snille,   Id 

(g)  1  EBp.  N-  F.  271.  East,  87. 
(r)  Doe  d.  Roger*  ▼.  Price,  8  C.  B.  R.  894. 
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Book  IL     tied,  without  license  of  the  lord,  to  cut  down  and  sell  wood,  which 
Chapter  IV.  . 

Sect.  6.   '  had  been  planted  on  the  tenement  by  a  tenant  since  the  agreement, 

and  that  having  done  so,  the  Tord  might  maintain  trover  against  her 

for  the  wood  («).     Where  the  bailiff  of  a  manor  assigned  to  a  tenant 

in  April,  pursuant  to  the  terms  of  a  lease,  a  tree  for  housebote,  and 

was  discharged  in  July,  and  the  tenant  cut  down  the  tree  in  October; 

it  was  held  to  be  a  sufficient  delivery ;  and  that  the  tenant  was  entitled 

to  fell  the  tree  in  October  (ar).     Woods,  which  were  excepted  oat  of 

the  lease,  but  subsequently  gmnted  by  the  lessor  to  the  lessee,  have 

been  held  not  to  pass  by  an  assignment  of  the  lease  (y). 

(d)  Waste  as  to  Trees. 
For  what  Pur-       A  tenant  who  is  answerable  for  waste  only,  may  cut  down  trees  for 
l^rcut  withouY  ^^^  purposes  of  reparation  without  committing  waste,  either  where 
Waste.  the  damage  has  accrued  during  the  time  of  his  being  in  possession,  in 

the  ordinary  course  of  decay,  or  where  the  premises  were  ruinous  at 
the  time  he  entered  ;  but  if  the  decay  happened  by  his  default,  to  cut 
down  trees  to  do  the  repair  would  be  waste.     And  if  a  tenant,  having 
cut  dovtrn  trees  for  reparations,  sell  them,  and  afterwards  buy  them 
again  and  employ  them  about  necessary  reparations,  it  is  waste  by 
the  sale  (z) :  so,  although  he  cut  for  repairs,  if  upon  turning  out  unfit 
they  are  exchanged  for  others  which  are  so  applied  (a).    But  the 
tenant  may  not  cut  timber  for  repairs,  which  his  lessor  has  covenanted 
to  do  (J).     It  is  not  waste  for  a  tenant  to  cut  timber  for  necessary 
botes  (c).     It  is  an  inseparable  incident  to  an   estate-tail,  that  the 
tenant  shall  not  be  punishable  for  committing  waste  by  felling  timber  : 
but  this  power  must  be  exercised  during  the  life  of  tiie  tenant  in  taS, 
for  at  the  instant  of  his  death  it  ceases :   if,  therefore,  a  tenant  in  tail 
sell  trees,  growing  on  the  land,  the  vendee  must  cut  them  down  during 
the  life  of  the  tenant  in  tail ;   for  otherwise  they  will  descend  to  the 
heir,  as  parcel  of  the  inheritance  (d). 
What  Acta  .  Cutting  down,  destroying  or  topping  all  trees  which  are  timber, 

^^Bte!  ^^  either  by  the  general  law,  or  by  the  particular  custom  of  the  country, 
is  waste ;  so  is  the  doing  of  any  act  which  has  the  effect  of  causing  a 
decay  of  the  wood  :  and  cutting  down  willows,  beech,  birch,  asp, 
maple,  or  any  trees  of  that  description,  which,  though  not  timber, 
afford  a  defence  or  shelter  for  the  house,  has  been  considered  destruction. 
Upon  the  same  principle,  cutting  down  or  destroying  fruit-trees,  grow- 
ing in  the  garden  or  orchard  is  waste ;  but  if  such  trees  grow  upon  any 
of  the  ground  which  the  tenant  holds  out  of  the  garden  or  orchard,  it  is 

(tt)  Blackett  {^BarU)  v.  Lowett  2  Maule  &  (a)  Simmons  v.  Norton,  7  Bing.  640;  S 

Selw.  494.  Moore  &  Pay.  645. 


(«)  Courtney  v.  FUher,   4  Bing.  3;    12  {h)  Com.  Dig.  Pleader,  (3  O),  14. 

loore,  39.  (c)  Com.  Dig.  Pleader,  (5  C     "~ 

(y)  Godb.  188.  post,  Chap.  VII.,  Sect.  1,  (b). 


Moore,  39.  (c)  Com.  Dig.  Pleader,  (5  O),  1%    Sec 

(y)  Godb.  188.  post.  Chap.  VII.,  Sect.  1,  (b). 

(«}  Co.  Litt  220.  {d)  Cruise'a  Dig.  tit.  2,  C.  I.  ft.  SS. 
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not  waste :  and  it  has  been  laid  down^  that  suffering  the  germinSy  or  Book  II. 
young  shoots  springing  from  trees  which  have  been  felled,  to  be  sbct.  6. 
destroyed,  is  waste :  and  that  if  it  be  done  after  previous  waste  in 
felling  the  trees,  it  is  double  waste  (e).  Cutting  down  willows  and 
leaving  the  stools  to  shoot  afresh,  has  been  held  not  to  be  waste,  unless 
they  are  a  shelter  to  the  house  or  a  support  to  the  bank  of  a  stream  (/). 
In  most  places  tenants  may  cut  all  trees,  whether  timber  or  under- 
wood, which  have,  under  the  denomination  of  seasonable  wood  or  sylva 
C8Bdua,  been  cut  within  twenty  years,  without  being  guilty  of  waste  (g) : 
and  in  some  counties,  especially  in  Kent,  they  are  in  the  habit  of 
catting  down  wood  as  underwood,  at  six-and-twenty,  eight-and-twenty 
or  thirty  years ;  and  which,  if  allowed  to  grow,  would  become  most 
valuable  timber.  If  trees  be  excepted  out  of  a  demise,  waste  cannot 
be  committed  by  cutting  them  down ;  and  therefore  ejectment  cannot 
be  brought  as  for  waste  committed  in  or  upon  the  demised  premises  (A). 

Sect.  7. —  Waste  generally. 

(a)  What  is  Waste. 

Cases  that  now  come  before  the  Courts  in  the  shape  of  actions  for  Nature  and 

non- repairs,  used  formerly  to  appear  in  the  form  of  proceedings  in  an  waste!*""^ 

action  of  waste,  which  was  a  remedy  given  by  the  common  law,  and 

extended  by  the  Statutes  of  Marlbridge,  and  of  Gloucester.    The  action 

of  waste  was,  however,  taken  away  by  the  statute  3  &  4  Will.  IV.  c.  27, 

8.  36^  an  action  on  the  case  being  now  substituted.     Waste,  called  in 

Latin  vastum,  is  defined  to  be  a  spoil  or  destruction  to  houses,  gardens, 

trees,  or  other  corporeal  hereditaments,  to  the  disherison  of  him  who 

has  the  remainder  or  reversion  in  fee-simple  or  fee-tail.    Waste  is 

either  voluntary,  which  is  a  crime  of  commission, — ^as  by  pulling  down 

a  house  ;  or  it  is  permissive,  which  is  a  matter  of  omission  only,—  as 

by  suffering  it  to  fall  for  want  of  necessary  reparations :  both  of  which 

are  equally  injurious  to  him  who  has  the  inheritance  (i). 

Voluntary  waste  chiefly  consists  in  felling  timber  trees  (ft) ;  pulling  what  Acts 

down  houses ;  opening  mines  or.  pits ;  changing  the  course  of  hus-  ^™fj"*^ 

bandry ;     and,  lastly,   destroying  heirlooms  (/).      Whatever  does  a 

lasting  damage,  however,  to  the  freehold  or  inheritance  is  waste ; 

therefore,  removing  wainscots,  floors,  or  other  things  once  fixed  to  the 

freehold  of  a  house,  is  waste ;  and  if  the  windows  be  broken  or  carried 

away,  it  is  waste,  although  they  were  glazed  by  the  tenant  himself,  for 

the  glass  is  part  of  the  house.     If  a  house  be  destroyed  by  tempest, 

lightning,  or  the  like,  which  is  the  act  of  Providence,  it  is  not  waste; 

(e)  F.  N-  B.  69.  190;  Doe  d.  Rogers  v.  Pnce,  8  C.  B.  894. 

(/)  Phillipps  V.  Smith,  14  Mees.  &  Wels.  See  also  the  next  section  aa  to  waste. 
SS9.  («)  Co.  Lit  53 ;  Wood's  Inst  521. 

(jt)  Godb.  4r«  (k)  See  the  previous  section. 

(A)  Goodright  d.  ^itte  v.  VwtaaHi  8  East,  (/)  1  Cruise's  Dig.  tit.  8,  s.  14. 


4^2 

—  z^A-jsiC,  i-jr  tije  lecxaai  c«£i  a:  'ii»  peri  ian  diR  ^ 

G»f>.  1 1 L  c  7»,  •.  ^,  cr>  ftTDjCs  *fiii'".  ■»  or 

foc  ..-;  wv-^c  h-'A**,  cTA"  "J^.  *5iti*.  ban  ir  ocner 

«  ^'><e  e>t«:e  au-^r  t,Tt  §£aj.  omi^-:.! Ji  ti*£ni«.  ant  :bm 

Tiw>  ir<  tihf?  Act  iJJiX  i>sv/t.7  uktbc  c:cciiiii*(l  ^aad  • 

V-^fL  or  ft::^^:^!^^!  icaOe  b^twesKL  jfcz*l.>:ri  imi  &juuc:  btf  tte^ 

f.r*^  Gu.^^  by  iMfTZ'-  z^^-rjt  m  .     Wk«se  3»y  ie   ime  in  knsB  W 
f  *  .r.Z  ti>tn  d'-rWfi,  or  *t5fen:iz  i^-^c  to  be  naco^wwL  •hmekf* 
r;ifUT»  Of  ctfter  tn-ber  of  t-ve  b:*^  hftcc^rut  rccten :   j«c  ta«>  ^rf^ 
i'.z  th^m  Up  be  ijiicoTerwl,  wnhiS^t  ntriz  ti&e  tiLnb^.  is  BiC  wi*' 
or  if  the  boi.se  be  urjcoTered  frheo  Uje  teoant  orous  in.  ic  »  w  •^ 
Vi  ii.rfer  it  to  fa.l  down  ;  alihc^i^i  it  ir:«-li  be  ccufrwie  if  cbe  aai* 
were  to  p-^il  it  down.     If  the  te;.2nt  sc^er  tbe  hi^«s«es  l:;  be 
arid  tiien  fei.  down  tiir.ber  to  repair  the  $ac;e,  it  k  d.cib^e 
Wh»t  M  Waste       If  tJje  ti^n'dnt  of  a  dore  house,  warren,  park«  6s2^-{MCiid  or  lit  S^ 
ParkaTiteT'       *^^^  *^  many,  that  such  sufficient  store  be  d.:4  left  »s  he  finBii  «k« 
he  cairie  in,  it  is  wa^^te :  and  to  suffer  the  pale  to  decay,  skucbv  At 
deer  are  dispersed,  is  waste.     If  the  lessee  of  a  warreii  by  ckKlff  or 
prescription  plough  the  land,  rt  is  waste;  bat  it  k  ocberrae if  ii )k 
only  land  stored  with  conies,  and  not  a  legal  warren:  and  £fto(f*g 
and  di;rging  coney-burrows  is  not  waste  in  a  waiTen\o\ 
Wante  by  dig-        Dig:^ing  for  gravel,  lime,  clay,  brick-earth,  stone  or  the  Eke,  or  fa 
pinjj .  met,       mines  of  metal,  coal  or  the  like,  hidden  in  the  earth,  and  not  open 
when  the  tenant  came  in,  is  waste ;  but  the  tenant  may  dig  fcr  g»»^ 
or  clay  for  the  reparation  of  the  house,  (though  no  pit  were  opa  «* 
the  time  of  the  lease,)  as  well  as  he  may  take  conTeni^it  tiniber  trees. 
If  the  pit  or  mines  were  open  before,  it  is  no  waste  if  the  tenant  con- 
tinue to  dig  them  for  his  own  use ;  for  it  has  become  the  mere  ai»»l 
profit  of  the  land  (/>).     The  making  and  continuing  a  graTcI-pit  by  t 
rector  by  order  of  magistrates  under  the  highway  acts,  and  omiltinf 
to  stop  the  pit  pursuant  to  the  provisions  of  the  act,  does  not  amonnt 
to  waste.     But  the  digging  and  sale  of  the  gravel  under  the  above 
circumstances  to  private  persons  is  an  act  of  waste  (9). 
By  not  repair-       It  18  waste  to  Suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  Ae 
Ike.  ®^**''*"*'    flowing  and  re-flowing  of  the  sea  the  meadow  or  marsh  be  sarrouoded, 
whereby  it  becomes  unprofitable ;  but  if  it  be  surrounded  sudd«Jy 
by  the  rage  or  violence  of  the  sea,  as  by  tempest,  without  any  dcfeult 

(m)  Ante,  p.  436  ;  2  Black.  Com.  281.  Black.  Com.  282;  Co.  Litt  53. 

(n)  Co.  LUl  63,  n.  (g)  HtmtUy  v.  EuueU,  IS  Qneen't  a 

(0)  Co.  Litt  68.  Rep.  572. 

{p)  1  Wood's  Intt.  b.  2,  c.  5,  s.  41 ;  2 
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of  the  tenant,  it  is  not  waste  :  so  if  the  tenant  do  not  repair  the  banks      Book  II. 
Qv  walls  against  rivers,  or  other  waters,  whereby  the  meadows  or       skct,  7. 


marshes  be  surrounded,  and  become  rushy  and  unprofitable,  it  is 
waste. 

Although  it  is  a  general  principle,  that  the  law  will  not  allow  that  By  Chtngingr 
to  be  waste  which  is  not  in  any  way  prejudicial  to  the  inheritance ;  the  Property, 
it  has  been  held,  that  a  tenant  or  lessee  cannot  change  the  nature  of 
the  thiug  demised :  therefore,  if  the  tenant  convert  arable  land  into 
wood,  or  ^  converso,  or  meadow  into  arable,  it  is  waste ;  for  it  changes 
not  only  the  course  of  husbandry,  but  creates  a  difficulty  in  the  proof 
of  the  title  (r) ;  and  this  would  appear  to  be  the  case  even  where  the 
act  is  done  according  to  the  custom  of  the  country,  for  the  purpose  of 
amelioration  {s).    The  same  rule  is  to  be  observed  with  regard  to  con- 
vertmg  one  species  of  edifice  into  another,  even  though  it  be  thereby 
improved  in  its  value :  thus  if  a  lessee  convert  a  corn-mill  into  a 
fulling-mill,  it  is  waste,  though  the  conversion  be  to  the  lessor's  ad- 
vantage: so  the  conversion  of  a  brewhouse  of  120/.  per  annum,  into 
other  houses  let  for  200Z.  per  annum,  is  waste ;  because  of  the  altera- 
tion of  the  nature  of  the  thing,  and  of  the  evidence  :  so  if  the  tenant 
pull  down  a  malt-mill  and  build  a  corn-mill,  it  is  waste  (0.     But  where 
a  power  of  leasing  was  given,  so  that  no  clause  should  be  contained 
in  the  lease,  giving  power  to  the  lessee  to  commit  waste,  or  exempting 
him  from  punishment  for  committing  it ;  it  was  held,  that  a  lease  was 
good,  though  it  contained  a  stipulation  that  the  lessee  should  erect  a 
new  dwelling-house,  with  liberty  to  pull  down  some  outbuildings,  and 
to  use  the  materials  in  erecting  the  house  {u). 

To  prevent  parties  subject  to  waste  from  suffering  by  the  ordinary  Construction 
common   law  liability,  it  is  not  unusual  to  insert  a  clause  by  which  «wiihou^Tm- 
they  are  not  to  be  subject  to  impeachment  for  waste.     The  intention  of  pcachment  of 
this  clause  is  to  enable  the  tenant  to  do  many  things — such  as  cutting 
down  trees  or  opening  new  mines — which  would  by  the  construction 
of  the  common  law  amount  to  waste ;  but  it  does  not  extend  to  allow 
destructive  or  malicious  waste-r-such  as  cutting  down  timber  which 
^rves  for  the  shelter  or  ornament  of  the  estate  (x).    The  privilege  thus 
given  by  the  words  "  without  impeachment  of  waste,"  is  annexed  to 
the  privity  of  estate ;  so  that  if  the  person  to  whom  that  privilege  is 
given  changes  his  estate,  he  loses  the  privilege  (y).     A  tenant  for  life 
"  without  impeachment  of  waste"  has  as  full  power  to  cut  down  trees 
and  open  new  mines,  for  his  own  use,  as  if  he  had  an  estate  of  inhe- 
ritance ;  and  is  in  the  same  manner  entitled  to  the  timber,  if  severed 
by  others  (2r)  :  but  the  words  ''  without  impeachment  of  waste"  will 

(r)  London  (  dtp)  v.  Grame,  Cro.  Jac  182.  (u)  Doe  d.  Egremont  {Lord)  v.  Stephens,  6 

(#)  Emmons  V.   Norton,  7  Bing.  640 ;   5  Queen's  B.  Rep.  208. 
Moore  ft  Pay.  645.  (x)  Packmgton's  case,  8  Atk.  215. 

(0  CoU  ▼.  Green,  1  Lev.  809 ;  AC.  nom.  (y)  Co.  Litt.  220,  n.  1 ;  3  Wood,  399. 

C9ie  T.  Forth,  1  Mod.  95.  (ac)  Pyne  v.  DoTy  1  Term  Rep.  54. 
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not  permit  a  tenant  for  life  to  unlead  a  house  and  pull  down  the 
tiles  (a). 

(b)  Persons  committing  Waste, 
All  tenants  merely  for  life,  or  for  any  less  estate,  are  punishable, 
or  liable  to  be  impeached  for  waste,  both  voluntary  and  pennissiye; 
unless  their  leases  be  made,  as  sometimes  they  are,  without  impeach- 
ment of  waste.     A  tenant  in  tail,  after  possibility  of  issue  extinct, 
is  not  impeachable  for  waste,  because  his  estate  was,  at  its  creation, 
an  estate  of  inheritance,  and  so  is  not  within  the  statutes  (6).   A 
tenant  at  will  has  no  power  to  commit  any  kind  of  voluntary  waste; 
and,  although  not  being  within  the  Statute  of  Gloucester,  no  action  of 
waste  would  formerly  lie  against  him  if  he  committed  waste,  the  lessor 
might  have  had  an  action  of  trespass  against  him :  with  respect  to 
permissive  waste,  no  remedy  whatever  lies  against  him,  for  he  is  not 
bound  to  repair  or  sustain  houses  Uke  a  tenant  for  years  (c).   Some 
recent  decisions  have  made  it  doubtful,  whether  an  action  in  the  nature 
of  waste,  for  permissive  waste,  can  be  maintained  against  tenants  for 
years  (d);  but  the  better  opinion  seems  to  be,  that  the  action  is  main- 
tainable against  all,  except  tenants  from  year  to  year,  and  strict  tenants 
at  will  (e).     It  seems  to  be  somewhat  doubtful  whether  a  tenant  by 
curtesy  or  in  dower  is  within  the  Statute  of  Gloucester  (/). 


(c)  License  to  commit  Waste, 
S:  License  to  A  tenant  for  life,  dispunishable  for  waste,  had  power  to  lease  for 

"  commit  Waste,  twenty-one  years  certain  ancient  pasture  land,  which  she  afterwards, 
and  before  any  lease,  had  converted  into  garden  allotments  in  a  man- 
ner amounting  to  waste:  the  leasing  power  provided  against  "any 
fine,  premium  or  profit  being  taken  for  the  making  thereof,"  and  that 
"  none  of  the  lessees  should  be  by  any  clause  or  words  therein  con- 
tained authorized  to  commit  waste,  or  excepted  from  punishment  for 
waste :"  in  a  lease  reciting  this  power,  the  tenant  for  life  demised  on 
the  13th  December,  1845,  the  premises  for  twenty-one  years,  from 
I  the  1st  July  last,  reserving  a  rent  payable  half-yearly  on  the  1st 

January,  the  first  payment  to  be  made  on  the  1st  January,  1846: 
the  lease  contained  a  covenant  by  the  lessee  not  to  break  up  any  of 
the  pasture  land  demised,  "  except  for  the  purpose  of  carrying  out  the 
allotment  system"  introduced  by  the  tenant  for  life ;  it  was  held,  that 


(o)  Fane  v.  Barnard  {Lord),  1  Term  Rep. 
66,  n. ;  2  Vern.  738. 

(b)  mUianu  v.  Willianu,  12  East,  209. 

(c)  Cruise's  Dig.  tit  9,  s.  13;  1  InsL 
57  a ;  3  Co.  Rep.  13  b;  Harnett  v.  Maitland, 
16  Mees.  &  Wels.  257 ;  4  Dow.  &  Low.  5^. 
See  also  ante,  p.  434. 

(d)  Gibson  V.  Wells,  1  New  Rep.  290 ; 
Heme  v.  Benbow,  4  Taunt  764;  Jones  v. 
Hill,  7  Taunt  392;  1  Moore,  100;  Martin 


V.  Gilham,  7  Ad.  &  El.  540;  2  Ncr.  &  P*- 
568. 

(e)  See  Amos  and  Ferard  on  Fixture* 
279,  n.  2nd  ed.,  and  authorities  there  cited; 
and  Harnett  v.  Maitlaad,  16  Mees.  &  Wda. 
257 ;  4  Dow.  &  Low.  545.  See  also  port, 
Book  III.,  Chap.  V.,  Sect  5. 

(/)  1  Inst  57a,  note;  1  Cruise's  Dig- 
VLc.  3,  8.39. 
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tbe  exception  in  the  consent  did  not  amount  to  a  license  or  authority     Book  ] 

to  the  lessee  to  commit  waste  by  carrying  out  the  allotment  system ;       ^^^^^  f; 

and  that  if  any  implication  could  be  made  so  as  to  construe  that  ex- 

ception  as  implying  a  permission  to  the  lessee  to  do  anything,  it  could 

not  be  inferred  that  it  permitted  him  to  do  more  than  to  carry  out  the 

allotment  system  during  the  life  of  the  tenant  for  life,  so  far  as  she 

had  power  to  permit  it,  and  not  othei-wise  :  and,  it  would  seem,  such 

an  exception  introduced  into  a  covenant  not  to  commit  waste,  even  if 

it  amounted  to  an  implied  authority  to  commit  waste,  is  not  a  '^  special 

license  had  by  writing  of  covenant"  within  the  meaning  of  the  Statute 

of  Marlbridge,  62  Hen.  III.  c.  23  ig). 

(d)  Remedies  for  Waste, 
An  action  on  the  case,  in  the  nature  of  waste,  is  now  a  common  Actions  Bt 
remedy  for  waste,  the  old  action  of  waste  being,  by  the  statute  3  &  4  ^°""^"* 
Will  IV.  c.  27,  s.  36,  abolished.  Where  the  tenant  holds  under  a 
deed,  an  action  on  the  case  is  sometimes  a  concurrent  remedy  with  an 
action  of  covenant ;  and  the  lessor  has  his  election  to  bring  either 
action  (A).  So  where  a  tenant  does  not  hold  by  deed,  assumpsit  will 
often  lie  on  tbe  express  or  implied  promise  to  use  and  keep  the  pre- 
mises in  a  tenantlike  manner  (i).  If  an  assignee  of  a  lease  commit 
waste,  the  landlord  may  sue  him  in  covenant  or  in  a  special  action  on 
the  case,  bat  not  in  assumpsit  (A). 

Besides  the  action  on  the  case  in  the  nature  of  waste,  the  party  to  Injunction 
whom  tbe  reversion  belongs  may  apply  to  the  Court  of  Chancery  for  j^  J^tratn*^ 
an  injunction  against  any  act  of  commissive  waste  which  is  contem-  Waste, 
plated.     This  remedy  is  ordinarily  the  most  efficient  which  can  be 
adopted,  as  it  prevents  that  injury,  which,  by  the  other  remedies,  can 
only  be  compensated  for  after  it  is  done.    The  particular  cases,  to 
which  the  remedy  by  injunction  may  be  applied,  will  be  stated  here- 
after (/). 

Sect.  8. — Fixtures. 
(a)  Oenerally. 
The  general  rule  of  law  respecting  fixtures,  so  far  as  the  relation  of  General  Rule 
landlord  and  tenant  is  concerned,  is  that  whatever  is  fixed  to  the  free-  °|,g  gubjecTof 
hold  becomes  a  part  of  it,  and  is  subjected  to  the  same  rights  of  pro-  Fixtures. 
perty  as  the  land  itself;  and  most  of  the  difficulty  which  has  arisen 
upon  the  subject  will  be  found  to  have  proceeded  from  the  general 

{g)  Doe  d.  Hopkinson  v.  Ferrandj  20  L.  J.,  (k)  Torriano  v.  Young,  6  Car.  &  Pay.  8. 

C  P.,  202.  See  further  on  this  subject,  post,  Book  III., 

(h)  Kinlyside   ▼.  Tkomtont  2  W.  Black.  Chap.  V.,  Sect.  5 ;  and  1  Chit  Plead.  157, 

1111;    Marker  v.  Kenriek,  13  C.  B.  188;  7th  ed. 

Amos  and  Ferard  on  Fixtures,  277,  &c.  {I)  Post,  Book  III.,  Chap.  X.,  Sect  4, 

(0  See  post.  Book  III.,  Chap.  IV.,  Sect  (a). 
l.(c). 
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rule  having  been  preserved,  though  its  acknowledged  injarious  effects 
have  induced  the  courts  to  avoid  it,  whenever  possible,  by  subtle  and 
numerous  distinctions.  Thus  the  courts  have  affirmed  that  the  excep- 
tions from  the  rule  have  a  different  extent,  in  the  differeat  cases  of 
landlord  and  tenant,  executor  of  tenant  for  life  or  in  tail,  and  remainder- 
man or  reversioner,  and  executor  of  tenant  in  fee  and  the  heir;  and  yet, 
as  has  been  remarked  (m),  the  limits  within  which  the  privilege  of  these 
parties  are  respectively  confined  are  nowhere  pointed  out;  neither  have 
any  satisfactory  reasons  been  assigned  by  the  courts  for  the  distiD^ 
tions  thus  laid  down,  from  a  consideration  of  which  the  rights  of  these 
several  classes  of  individuals  might  be  inferred.  The  intricacy  indeed 
of  the  doctrine,  and  the  uncertainty  as  to  the  law  upon  almost  every 
point  that  arises  concerning  fixtures,  which  necessarily  must  exist 
where  each  case  is  professedly  decided  according  to  its  own  particular 
circumstances,  and  where  a  general  principle  is  held  up  only  to  be 
departed  from,  will  justify  the  aniooadversion  of  the  same  writers— 
that  it  is  a  reflection  upon  the  jurisprudence  of  the  country,  that  a  rule 
of  law,  which  is  productive  of  so  much  inconvenience  to  the  public, 
should  have  no  better  foundation  than  the  motives  of  feudal  policy. 

The  term  fixtures,  in  its  more  general  signification,  means  those 
personal  chattels  which  are  let  into  and  annexed  to  the  soil,  or  affixed 
to  the  freehold ;  and  this  definition  appears  sufficiently  accurate  for 
the  questions  that  arise  between  landlord  and  tenant  as  to  the  pov^T 
of  moving  them  when  once  annexed.     If  the  chattels  be  not  let  into 
the  soil,  they  are  not  fixtures  at  all,  and  may  be  removed  at  will  lie 
any  other  species  of  personal  property,  and  a  branch  of  numerous 
decisions  points  out  what  is  considered  a  sufficient  annexation  to  the 
soil(n).     When  the  chattel  is  perfectly  connected  with  the  freehold, 
either  by  being  let  into  the  earth  itself,  or  by  being  cemented,  or 
otherwise  united  to  some  erection  previously  attached  to  the  ground, 
the  question  then  arises,  in  what  cases  the  tenant  may  remove  such 
fixtures,  and  in  what  not.     The  general  rule  as  to  annexations  made 
by  a  tenant  during  the  continuance  of  his  term  is  the  following  :— 
whenever  he  has  affixed  any  thing  to  the  demised  premises  during  his 
term,  he  can  never  again  sever  it  without  the  consent  of  his  landlord; 
the  property;  by  being  annexed  to  the  land,  immediately  belongs  to 
tlie  freeholder ;  and  the  tenant,  by  making  it  a  part  of  the  freehold,  is 
considered  to  abandon  all  future  right  to  it,  so  that  it  would  be  waste 
in  him  to  remove  it  afterwards :  it  therefore  falls  in  with  bis  term,  and 
comes  to  the  reversioner  as  part  of  the  land  (o).     It  should,  however, 

by  Messrs.  Amos  and  Ferard,  where  tbe 
subject  is  very  fully  and  ably  treated.  See 
14  &  15  Vict.  c.  25. 

(n)  Elwes  v.  Maw,  3  East,  38;  WauU^ 
rou^h  V.  Maton,  4  Ad.  &  El.  8S4;  2  iiar.& 
Wol.  37  ;  6  Nev.  &  Man.  367. 

(o)  Co.  Litt.  53  a;  JOeriaketukm't  e8«e,4 


(m)  In  Amos  and  Ferard  on  Fixtures, 
Introd.  xxix.  2nd  edit.  As  the  questions 
which  arise  between  parties  in  the  two  latter 
cases  do  not  fall  within  the  limits  of  this 
treatise,  the  reader  is  referred,  for  a  fuller 
examination  of  the  principles  on  which  such 
are  decided,  to  the  work  on  Fixtures, 
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on  the  outset  be  remarked,  that  a  tenant  may  in  all  cases  so  construct     Book  II. 
any  erections  he  may  make,  that  they  shall  not  become  affixed  to  the     "sect.^8.  * 


freehold:  thus,  if  he  erect  even  buildings— as  barns,  granaries,  sheds 
and  mills — ^upon  blocks,  rollers,  pattens,  pillars  or  plates,  resting  on 
brickwork,  they  may  be  removed,  although  they  have  sunk  into  the 
ground  by  their  own  weight  (/?);  for  unless  they  be  affixed  to  the  free- 
hold, by  being  let  into  it,  or  are  by  means  of  nails,  mortar,  or  the  like, 
united  to  it,  they  remain  merely  moveable  chattels.  B.,  a  lessor,  sent 
by  his  agent  the  following  letter  to  his  tenant: — "  Mr.  J5.  has  no 
objection  to  your  leaving  the  fixtures  on  the  premises,  and  making  the 
best  terms  with  the  incoming  tenant;"  it  was  held,  that  this  document, 
iT  it  gave  a  license  at  all,  gave  one  coupled  with  an  interest  in  land ; 
and  that,  therefore,  not  being  under  seal,  it  could  not  be  enforced  against 
the  incoming  tenant  (q). 

The  exceptions  which  have  been  made  to  this  rule  may  be  consi-  The  Excep- 
dered— as  in  favour  of  trade — as  applicable  to  fixtures  for  agricultural  ru"' in  favour 
purposes — and  as  applicable  to  fixtures  for  ornament  or  convenience,  of  Tenanu. 
Each  of  these  exceptions  will  be  treated  separately,  after  first  pre- 
mising, that,  with  respect  to  the  description  of  fixtures  a  tenant  may 
remove,  there  is  no  distinction  whether  he  be  a  lessee  for  life,  for  years, 
or  merely  a  tenant  from  year  to  yeai*;  or  whether  he  hold  by  a  lease 
under  seal,  by  written  contract  not  under  seal,  or  by  parol  demise. 
Where,  at  the  time  of  making  a  demise,  nothing  is  said  respecting  the 
fixed  articles  belonging  to  the  premises,  the  tenant  will  be  entitled  to 
the  use  of  them  during  his  tenancy  as  part  of  the  demise ;  and  the 
landlord  cannot  afterwards  remove  them,  or  insist  upon  their  being 
vaiued  and  paid  for. 

(b)  Fixtures  for  Purposes  of  Trade. 
It  is  diflScult  to  state  with  anything  like  proper  accuracy  and  cer-  General  Nature 
tainty,  the  precise  extent  of  the  exception  in  favour  of  the  removal  of  ^on  in  favour 
fixtures  put  up  for  the  purposes  of  trade,  so  as  to  afford  a  guide,  in  all  of  Trade. 
cases,  as  to  the  removal  of  such  trade  erections  as  between  landlord 
and  tenant.     Whenever  the  following  circumstances  concur,  however, 
it  may  be  confidently  pronounced,  that  there  the  tenant  may  safely 

Ca  R«p.  64 ;   JBhoeM  v.  MaWt  3  East,  51 ;  neral,  be  applied  to  cases  between  landlord 

Ahmw  and    Ferard  on  Fixtures,  19.     As  and  tenant,  and  are  to  be  considered  as 

several   of  the  decisions,  from  which  are  goveminfi:  authorities  in  support  of  the  te- 

dedoced  the  rights  of  landlord  and  tenant,  nant's rights;  Amos  and  Ferard,  28;  Dudley 

with  renrd  to  fixtures,  will  be  observed  to  {Lord)  v.  Warde,  Bull.  N.  P.  34 ;  Ambl.  114. 

have  taken  place  on  claims  between  other  The  case  of  Lawton  v.  Salmon,  1  H.  Blaclc 

partie* — aM  between  the  executors  of  tenant  259,  n.,  shows  how  much  stricter  the  rule 

for  life  and  the  remainder-man— it  is  ne-  of  law  is  with  regard  to  questions  between 

cetsary  to   premise,  that  the  privilege  of  heirs  and  executors  as  to  fixtures,  than  be- 

nmowing  fixture*  is  construed  more  libe-  tween  landlord  and  tenant, 
rally  in   the  cane   of  a  tenant  against  his  {p)  Huntley  ▼.  Russell,  13  Queen's  B. 

landlord,  than  in   the  case  of  a  tenant  for  Rep.  572. 

life  or  in  tail ;  Jiayert^  v.  Creasy,  2  East,  (g)  Ruffey  v.  Henderson,  21  Law  J.,  Q.  B., 

91 ;  Biwe9  ▼.  Maw*  3  East,  38 ;  and  hence  49. 
the  dedaion  in  the  latter  cases  may,  in  ge- 

hh2 
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Book  II.     remove  the  article :  thus  things  which  a  tenant  has  fixed  to  the  free- 
Sect.  8.  '   ^old  for  the  purposes  of  trade  or  manufacture  may  be  taken  away  by 
him  whenever  the  removal  is  not  contrary  to  any  prevailing  practice; 
where  the  articles  can  be  removed  without  causing  material  injury  to 
the  estate ;  and  where  in  themselves  they  were  of  a  perfect  chattel 
nature  before  they  were  put  up^  or  at  least  have  in  substance  that 
character  independently  of  their  union  with  the  soil — or,  in  other 
words,  where  they  may  be  removed  without  being  entirely  demolished 
or  losing  their  essential  chai-acter  or  value  (r).    A  more  comprehensire 
description  is  to  be  found  in  the  judgment  of  the  Court  of  Exchequer, 
in  Hellawell  v.  Eastwood  {8\  where  it  is  laid  down  that  theqnestion 
whether  a  machine  for  the  purpose  of  manufacture,  when  fixed,  is 
parcel  of  the  freehold,  "  is  a  question  of  fact  depending  on  the  circum- 
stances of  each  case,  and  principally  on  two  considerations :  first,  the 
mode  of  annexation  to  the  soil  or  fabric  of  the  house,  and  the  extent 
to  which  it  is  united  to  them^  whether  it  can  easily  be  removed  int^ 
salvfe  et  commod^  or  not,  without  injury  to  itself  or  the  fabric  of  the 
building;    secondly,  on  the  object  and  purpose  of  the  annexation, 
whether  it  was  for  the  permanent  and  substantial  improvement  of  the 
dwelling,  in  the  language  of  the  Civil  Law,  perpetui  usus  causl;  or  in 
that  of  the  Year  Book,  'pour  un  profit  del  inheritance'  (20  Hea.VU. 
13) ;  or  merely  for  a  temporary  purpose,  or  the  more  complete  enjoy- 
ment and  use  of  it  as  a  chattel/'    The  following  leading  cases  on  the 
subject  will  be  found  useful. 
Decwionsupon      One  of  the  best  authorities,  perhaps,  is  the  case  o{  Penttm  v.  Bo- 
TradeFixtures,  hart(t)f  in  which  it  was  held,  that  though  a  building  may  be  raised 
Penton  v.  Ah     qq  ^  brick  foundation,  and  have  a  brick  chimney,  yet  that  where  the 
erection  on  such  foundation  is  of  wood,  and  the  building  used  for  the 
purpose  of  trade  or  manufacture,  the  tenant  may  remove  it  at  the  end 
of  his  term.     The  circumstances  of  that  case  were  these;  an  action 
of  trespass  having  been  brought  by  the  landlord  against  his  tenant 
for  breaking  and  entering,  &c.  and  pulling  down  and  taking  away 
certain  buildings,  the  defendant,  as  to  breaking  and  entering,  suffered 
judgment  by  default,  and  pleaded  not  guilty  as  to  the  rest ;  and  undtt 
that  plea  showed  that  the  building  taken  away,  which  was  of  wood, 
was  erected  by  him  as  tenant  of  the  premises,  on  a  foundation  of  brick, 
for  the  purpose  of  carrying  on  his  trade ;  and  that  he  still  continued 
in  possession  of  the  premises  at  the  time  when,  &c.,  though  the  term 
had  then  expired.    At  the  trial  Lord  Kenyon  observed,  "  that  the  mere 
erection  of  a  chimney  would  not  prevent  the  right  of  taking  away  the 
rest  of  the  building  which  surrounded  it,  where  the  trade  was  carried 
on ;  for  in  Dudley  v.  Ward{u)  a  steam-engine,  to  which  a  chimney 

(r)  Amos  and  Ferard  on  Fixtures,  48,  {t)  2  East,  88 ;  4  Esp.  33. 

2nd  ed.  («)  Bull  N.  P.  34;  AmbL  Hi. 

(«)  6  Exch.  Rep.  312. 
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necessarily  belonged,  was  held  to  be  removable ;  and  modern  deter-     Book  II. 

t      1  Chapter  IV 

filiations  have,  for  the  benefit  of  trade,  allowed  many  things  to  be    '  sect.  8. 

removed,  which  the  rigour  of  former  decisions,  considering  them  as 
6xed  to  the  freehold,  prohibited ;  the  case  of  the  cider-mill  is  familiar 
to  us  all ;  the  construction  ought  to  be  favourable  to  the  tenant,  and 
my  opinion  is,  that  he  was  warranted  in  removing  the  building  in 
question ;  but  I  will  reserve  the  point."     Upon  the  case  being  argued 
afterwards,  his  Lordship,  in  giving  the  judgment  of  the  Court  of  King's 
Bench,  said,  **  the  old  cases  upon  this  subject  leant  to  consider  as 
realty  whatever  was  annexed  to  the  freehold  by  the  occupier;  but  in 
modern  times  the  leaning  has  always  been  the  other  way,  in  favour 
of  the  tenant,  in  support  of  the  interests  of  trade,  which  is  become 
the  pillar  of  the  state.     What  tenant  will  lay  out  his  money  in  costly 
improvement  of  the  land,  if  he  must  leave  every  thing  behind  him 
which  can  be  said  to  be  annexed  to  it  ?    Shall  it  be  said,  that  the  great 
gardeners  and  nurserymen  in  the  neighbourhood  of  the  metropolis, 
who  expend  thousands  of  pounds  in  the  erection  of  greenhouses, 
hothouses,  &c.,  are  obliged  to  leave  all  these  things  upon  the  pre- 
mises, when  it  is  notorious  that  they  are  even  permitted  to  remove 
trees,  or  such  as  are  likely  to  become  such,  by  the  thousand,  in  the 
necessary  course  of  their  trade  ?     If  it  were  otherwise,  the  very  object 
of  their  holding  would  be  defeated.     This  is  a  description  of  property 
divided  from  the  realty ;  and  some  of  the  cases  have  even  gone  further 
in  favour  of  the  executor  of  tenant  for  life  against  the  remainderman, 
between  whom  the  rule  has  been  holden  stricter;   for  it  has  been 
determined  that  the  executor  of  tenant  for  life  was  entitled  to  take 
away  the  fire-engine  of  a  colliery.    The  case  of  Fitzherbert  v.  Shaw  {x) 
turned  upon  the  construction  of  an  agreement  that  such  things  should 
be  left  on  the  premises,  and  decided  nothing  against  the  general  prin- 
ciple.   Here  the  defendant  did  no  more  than  he  had  a  right  to  do ;  he 
was,  in  fact^  still  in  possession  of  the  premises  at  the  time  the  things 
were  taken  away,  and  therefore  there  is  no  pretence  to  say  that  he 
had  abandoned  them."     Lawrence,  J.,  also  said, ''  It  is  admitted  that 
the  defendant  has  a  right  to  take  these  things  away  during  the  term ; 
and  all  that  he  admits  upon  this  record  against  himself  by  suffering 
judgment  to  go  by  default  as  to  the  breaking  and  entering  is,  that  he 
was  a  trespasser  in  coming  upon  the  land,  but  not  a  trespasser  de  bonis 
asportatis ;   as  to  so  much  therefore  he  is  entitled  to  judgment."    The 
following  case  illustrates  the  want  of  certainty  that  exists  on  the  sub- 
ject of  fixtures : — A  lessor,  by  indenture,  demised  to  the  plaintiff  an 

(x)  I  H.  Black.  258.    In  that  case  the  given  period ;  it  was  held,  that  the  tenant 

purchaser  of  lands,  &c.  having:  brought  an  could  not  in  the  interval  remove  buildings, 

ejectment  against  the  tenant  from  year  to  &c.  from  the  premises  which  he  had  himself 

year,  the  parties  entered  into  an  agreement  erected   during  his  term,  and  before  tho 

that  judgment    should  be  signed  for  the  action  was  brought 
plaintiff,  with  a  stay  of  execution  till  a 
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unfurnished  messuage  for  the  term  of  ninety-seven  years.    The  in- 
denture contained  a  covenant  by  the  plaintiff,  that,  at  the  expiratioQ  of 
the  term,  he  would  deliver  up  the  demised  premises  unto  the  lessor, 
'*  together  with  all  locks,  keys,  bars,  bolts,  marble  and  other  chimDey- 
pieces,  foot-paces,  slabs  and  other  fixtures  and  articles  in  the  natwre 
of  fixtures,  which  shall  at  any  time  during  the  said  term  be  fixed  or 
fastened  to  the  said  demised  premises,  or  be  thereto  belonging."   The 
plaintiff  took  possession  of  and  completed  the  messuage,  and  fitted  it 
up  with  things  necessary  for  carrying  on  the  business  of  a  ta?em 
keeper  and  licensed  victualler,  and  for  that  purpose  put  in  the  pre- 
mises certain  fixtures  of  the  description  called  and  known  as  trade 
and  tenant's  fixtures.    The  defendant  afterwards  contracted  with  the 
plaintiff  to  purchase  from  him  an  under-lease  of  the  premises  and  die 
good-will,  and  also  the  furniture,  fixtures,  stock  in  trade,  &c  at  a 
valuation.     In  pursuance  of  this  contract  the  plaintiff  executed  to  the 
defendant  ain  under-lease,  which  contained  a  covenant  on  the  part  of  the 
defendant  in  the  same  words  as  the  above  covenant  by  the  plaintiff  in 
his  lease ;  it  was  held,  by  Parke,  B.,  that  under  the  above  covenants 
the  plaintiff  had  no  right  to  sell,  and  consequently  the  defendant  could 
not  remove  either  the  tenant's  or  the  trade  fixtures ;  by  Piatt,  B.,  that 
the  covenants  did  not  apply  to  either  description  of  fixtures;  and  by 
Martin,  B.,  that  the  covenants  applied  to  the  tenant's  fixtures  only, 
and  not  to  the  trade  fixtures  (y).    Where  trustees  seised  under  adeFise 
in  fee  of  a  farm,  leased  to  defendant,  one  of  themselves,  for  a  term, 
and  afterwards,  in  the  character  of  trustees  only,  conveyed  the  land  to 
plaintiff  in  fee,  with  all  fixtures;  it  was  held,  that  defendant,  being  a 
party  to  the  conveyance,  could  not,  after  the  conveyance,  under  the 
general  law  or  custom  of  the  country,  remove  at  the  expiration  of  his 
term  farm  machinery  annexed  to  the  land,  and  that  he  was  therefore 
liable  to  plaintiff,  who  had  demised  to  M.,  in  case  for  injury  to  the 
reversion,  for  removing  staddles  built  into  the  land  for  the  purpose  of 
supporting  ricks,  and  a  threshing  machine  attached  by  bolts  and  sciewa 
to  pillars  fixed  in  the  land,  assuming  that  he  might  have  removed  them 
if  they  had  been  placed  there  by  himself,  and  he  had  not  joined  in  the 
conveyance;   that  a  granary  resting  by  its  mere  weight  on  staddles 
built  into  the  land  was  a  chattel,  and  would  not  be  a  fixture  in  the 
ordinary  sense  of  the  word,  though  it  might  pass  by  that  word  if,  firom 
the  rest  of  the  conveyance,  an  intention  appeared  of  comprehending 
farm  machinery  in  general :   but  that,  even  then,  plaintiff  could  not 
recover  against  defendant  for  carrying  it  away,  either  as  for  an  injury 
to  the  reversion  in  the  land,  the  chattel  not  being  part  of  such  rever- 
sion, or  in  trover,  M.  being  entitled  to  the  exclusive  possession  of  the 
chattel  {z). 


(y)  EUiott  V.  BUhop,  10  Ezcb.  Rep.  496.      (s)  WUttkear  v.  Cattrett,  1  EL  &  BL  674 
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The  principle  of  favour  being:  shown  to  buildings  erected  for  the      Book  II. 

Chapter  IV 
purposes  of  trade,  has  been  extended  to  many  buildings  which  come       sect.  8. 

by  no  means  strictly  under  the  term ;   thus  in  the  famous  case  of  the  ~    jT"! 
cider-mill,  although  the  mill  was  put  up  in  part  for  the  enjoyment  of  sions. 
the  real  estate,  yet  as  the  making  of  cider  was  a  species  of  trade,  the 
miil  was  considered  to  fall  within  the  general  exception  in  favour  of 
trade  fixtures  (a).     So  in  the  case  of  fire-engines  and  steam-engines 
in  collieries  (b),  it  was  held  that  the  getting  and  vending  the  coals  so 
&r  partook  of  the  nature  of  a  trade,  that  the  engines  employed  in  the 
colJieries  might  be  deemed  trading  erections.     It  has,  however,  been 
held,  that  the  machinery  of  a  mill  is  part  of  the  freehold,  and  cannot 
be  legally  removed  by  the  tenant ;  and,  accordingly,  where  mill-ma- 
chinery and  a  mill  were  demised  to  a  tenant  for  a  term,  and  he  severed 
the  machinery  from  the  mill  without  the  consent  of  his  landlord,  and 
it  was  afterwards  seized  by  the  sheriff  under  a  fi.  fa.  and  sold  by 
him ;  it  was  held,  that  no  property  passed  to  the  buyer  under  such 
sale  (c).    So  the  screwing  of  a  stocking-frame  to  the  floor  to  keep  it 
steady  will  not  make  it  a  fixture  (rf).     Whether  machines,  when  fixed, 
are  parcel  of  the  freehold,  is  a  question  of  fact  depending  on  the  cir- 
cumstances of  each  case  (e).     In  Duck  v.  Braddyll  (/),  it  was  doubted 
whether  machinery  fixed  by  bolts  to  the  floor  of  a  factory  was  dis- 
trainable  for  rent.     But  it  has  been  since  held,  that  cotton-spinning 
machines,  called  "  mules,"  some  of  which  were  fixed  by  screws  to  the 
wooden  floor,  and  some  by  screws  which  had  been  sunk  into  holes  in 
the  stone  flooring  and  secured  by  molten  lead,  were  distrainable  {g). 
And  it  would  seem  that  lime-kikis  erected  for  the  purposes  of  trade, 
during  the  continuance  of  a  lease  by  indenture,  containing  a  general 
covenant  to  repair,  cannot  be  removed  by  the  tenant  (A).     And  where 
-4.,  being  seised  in  fee  of  a  close  on  which  a  windmill  was  erected, 
mortgaged  the  close  to  B,  for  1000  years,  and  in  the  same  deed  there 
was  a  conveyance  by  bargain  and  sale  of  the  mill  to  him  in  fee ;  the 
mill  was  built  of  wood,  removable  at  pleasure,  and  fixed  to  brick- 
work which  was  let  into  the  ground  ;   it  was  held,  that  the  mill  could 
not  be  taken  in  execution  under  a  fi.  fa.  sued  out  against  A,  by  one  of 
his  creditors,  although  he  continued  in  possession,  and  carried  on  his 
trade  therein  (£).     So  where  a  windmill  was  of  wood  and  had  a  founda- 
tion of  brick,   but  the  wood-work  was  not  inserted  into  the  brick 
foundation,  but  rested  upon  it  by  its  own  weight  alone,  and  no  part 

(a)  Lawton  v.  Lawton^  3  Atk.  14.  v.  Eastwood,  6  Exch.  312;  ante,  p.  468. 

{b)  Lawton  v.  Lawton,  3  Atk.  14;  Dudley  (/)  M'Clel.  217;  13  Price,  455;  see  also 

{Lord)  V.  Warde,   Ambl.  114;  Bull.  N.  P.  Hubbard  v.  Bagshaw,  4  Sim.  326. 

84;   Mmthall  v,  Lloyd,  2  Mees.  &  Wels.  (g)  Hellawell   v.   Eastumd,    supra,   and 

450;  Mur.  &  HurL  125.  p.  468. 

(c)  Farrtmt  v.  Thompson,  5  Barn.  &  Aid.  {h)  Thresher  v.  East  London  Waterworks 

826;  2  DowL  &  Ryl.  1 ;  3  Stark.  130;  see  (Proprietors),  2  Bam.  &  Cres.608;  4Dowl. 

aiso  Rkford  v.  BUhop,  5  Russ.  346.  &  Ryl.  62. 

(<f)  Trappes  v.  Harter,  2  Cr.  &  Mce.  177.  (0  Steward  v.  Lombe,  1  Brod.  &  Bing. 

(e)  See  the  rule  88  laid  down  in  HeUaweU  506 ;  3  Moore,  281. 
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Book  II.      of  the  machinery  of  the  rafll  touched  the  ground,  or  any  part  of  the 
Chapter  IV  .         .  .  o  '  -f  *  ^ 

Sect.  8.   '   foundation,  it  was  held  that  the  mill  was  not  affixed  to  the  freehold  (j): 

but  stills  set  in  brick-work  were  considered  as  being  fixed  to  the  free- 
hold, though  vats  supported   by  and  resting  upon  brick-work  and 
timber,  but  not  fixed  in  the  ground,  were  not  (A).     Iron  salt-pans, 
fixed  with  mortar  to  a  brick  floor,  with  furnaces  under  them,  may  be 
removed  by  the  lessees  of  salt  springs  (Z)  :  but  where  a  lessee  of  salt 
springs  was  to  pay  rent  according  to  the  number  of  pans,  and  he  cove- 
nanted to  deliver  up  all  works  erected  or  to  be  erected  at  the  end  of  the 
term,  it  was  held,  that  he  could  not  remove  iron  salt-pans,  though 
merely  resting  on  brick-work,  and  having  iron  rings  in  their  sides,  by 
which  they  were  occasionally  lifted  up  to  be  repaired  (m).    Fixtures 
demised  with  a  paper-mill,  and  used  by  the  tenant  in  the  manufacture 
of  paper,  are  not  liable  to  be  seized  under  an  extent  for  duties,  under 
the  statute  34  Geo.  III.  c.  20,  s.  27,  as  utensils  for  the  making  of  paper 
in  his  custody  (ji).    Where  certain  parts  of  a  machine  had  been  put  up 
by  the  tenant  during  his  term,  and  were  capable  of  being  removed 
without  either  injuring  the  other  parts  of  the  machine  or  the  building, 
and  had   been  usually  valued  between  the  outgoing  and  incoming 
tenant ;   it  was  held,  that  these  were  the  goods  and  chattels  of  die 
outgoing  tenant,  for  which  he  might  maintain  trover  (o).     A  chattel, 
as  a  fender  in  a  mill-stream,  placed  by  its  owner  on  another's  soil,  but 
not  fixed  to  it,  does  not  necessarily  become  the  property  of  that  per- 
son ;  but  it  depends  on  all  the  circumstances  of  the  case  whether  the 
original  owner  has  a  right  to  take  it  away  again  {p). 
Summary  of  It  appears  from  the  foregoing  statement,  that  a  tenant  may  remove 

whtch  may  b7"  things  which  he  has  himself  affixed  to  the  premises  for  the  purpose  of 
removed.  trade  and  manufacture.     This  has  been  expressly  decided  to  extend 

to  furnaces,  coppers,  brewing  vessels,  fixed  vats,  salt-pans,  and  the 
like ;  to  machinery  in  breweries,  collieries,  and  mills— such  as  steam- 
engines,  cider-mills,  and  the  like ;  to  buildings  for  trade — as  a  varnish 
house  built  on  plates  laid  on  brick- work,  and  a  shed,  called  a  Dutch 
barn,  formed  of  uprights  rising  from  a  foundation  of  brick.  It  has 
not,  however,  been  expressly  laid  down,  that  a  tenant  may  remove 

(j)  Rex  V.  OtUy,  1  Barn.  &  Add.  161 ;  Ex  parte  Wihon,  4  Dea.  &  Chit.  lUi  2 

and  see  Rex  v.  Londonihorpef  6  Term  Rep.  Mont.  &  Ayr.  61 ;  JSr  parte  Lloyd,  S  Df** 

377.  &  Chit.  765  i  1  Mont.  &  Ayr.  494;  ExptrU 

(k)  Horn  v.  Baker,  9  East,  215;  but  see  Quincey,  1  Atk.  477;   Ex  parte  Beleier,  4 

Trappes  v.  Harter,  2  Crorap.  &  Mees.  153;  Dea.  &  Chit.  703;  2  Mont.  &  Ayr.  160;  £x 

3  Tyr.  603.  parte  Broadwood,  1  Mont  Deac.  &  l>e  G. 

(/)  Lawtonv.  Salmon,  1  H.  Black.  259,  n.  631 ;  Ex  parte  Scartk,  ibid.  240;  Ex  parte 

(m)  Man^eld  {Earl)  v.  Blackburn,  6  Bing.  King,  ibid.  119 :  Ex  parte  Rtynaly  %  Moot. 

N.  C.  426  ;  8  Scott,  720.  Deac  &  De  G.  443;  Fletcher  v.  Mammimg.  1 

(n)  Att.'Gen,  v.  Gibbe,  S  You.  &  Jerv.  Car.  &  Kir.  350;  Ex  parte  Price,  2  Moot 

333.  Deac.&DeG.  518;  Ex  parU  BenlUy,  ih\6. 

(o)  Davis  V.  Jones,  2  Barn.  &  Aid.  165;  591;  Ex  parte  Heatheote,  ibid,  711;  Ex  parte 

see  also  Sunderland  v.  Newton,  3  Sim.  450.  Cotton,  ibid.  725. 

By  a  mortgage  of  a  mill,  the  stones,  tackling  (p)  Wood  v.  Hewett,  8  Queen's  B.  Rep- 

and  implements  pass  to  the  mortgagee;  913. 
Place  V.  Fagg,  4  Man.  &  Ryl.  277;  see  also 
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substantial  and  extensive  additions  to  the  premises,  although  he  has  Book  II. 
built  them  exclusively  for  the  convenience  of  trade— such  as  lime,  "sect.^. 
pottery,  or  brick-kilns,  wind  or  water-mills,  work-shops,  store-houses, 
iurnaces,  and  flues  of  smelting  and  glass-houses,  stoves  and  floors  of 
smelting-houses,  and  other  erections  of  the  like  description  {q).  A 
reFersionary  interest  in  trade  fixtures  will  pass  to  a  purchaser  under  a 
parol  agreement  (r). ' 

(c)  Fixtures  for  Agricultural  Purposes. 
With  regard  to  the  removal  by  the  tenant  of  things  set  up  for  agri-  Extent  of  the 
cultural  purposes,  it  has  been  decided  that  the  privilege  established  in  i^^^^le 
favour  of  tenants  in  trade  does  not  extend  to  agricultural  tenants,  so  Agricultural 
as  to  entitle  them  to  remove  things  which  they  have  erected  for  the 
purposes  of  husbandry ;   even  though  the  premises  be  left  in  exactly 
the  same  state  as  upon  the  tenant's  entry.     The  immediate  point 
decided  io.  the  celebrated  case  of  Elwes  v.  Maw  {s)  was,  that  a  tenant 


(q)  See  furtheri   Amos  and   Ferard  on 
Fixtures,  339,  2nd  ed. 

(r)  Petrie  ▼.  Dawion,  2  Car.  &  Kir.  138. 

(s)  3  East,  38.  The  imporunce  of  the 
deciuon  requires  the  whole  of  the  judgment 
delivered  to  be  suted ;  which  judgment,  as 
it  is  intrinsically  opposed  to  the  liberal 
construction  usually  put  upon  cases  of  this 
nature,  it  is  singular  enough  has  received 
more  praise  perhaps  than  any  other  indivi- 
dual case.  The  following  is  the  celebrated 
judgment  of  Lord  Ellenborough : — "  Ques- 
tions respecting  the  right  to  what  are  ordi- 
narily caJled  fixtures  principally  arise  be- 
tween three  classes  of  persons.  1st.  Between 
different  descriptions  of  representatives  of 
the  same  owner  of  the  inheritance,  viz.  be- 
tween his  heir  and  executor:  in  this  first 
aae,  i.  e.  as  between  heir  and  executor,  the 
role  obtains  with  the  most  rigour  in  favour 
of  the  inheritance,  and  against  the  right  to 
disannex  therefrom,  and  to  consider  as  a 
personal  chattel  anything  which  has  been 
affixed  thereto.  2ndly.  Between  the  exe- 
enters  of  tenant  for  life  or  in  tail,  and  the 
remainderman  or  reversioner;  in  which 
case  the  right  of  fixtures  is  considered  more 
£ivourabIy  for  executors  than  in  the  pre- 
ceding case  between  heir  and  executor. 
The  3rd  case,  and  that  in  which  the  greatest 
latitude  and  indulgence  have  always  been 
allowed  in  favour  of  the  claim  to  having 
any  particular  articles  considered  as  per- 
ionaf  chattels,  as  against  the  claim  in  re- 
spect of  freehold  or  inheritance,  is  the  case 
between  landlord  and  tenant.  The  general 
niJe  on  this  subject  is  that  which  obtains 
between  heir  and  executor;  and  that  rule 
(as  found  in  the  Year  Book,  17  Edw.  II.  p. 
51S,  and  laid  down  at  the  close  of  Herla- 
knuUn'g  case,  4  Co.  Rep.  64,  and  Co.  Litt 
53,  in  Cooke  v.  Humphrey t  Moor,  177,  and 
in  Lord  Darby  ▼.  Asquith,  Hob.  234,  and 
in  other  cases),  is  that  where  a  lessee,  hav- 
ing annexed  anything  to  the  freehold  during 


his  term,   afterwards  takes  it  away,  it  is 
waste ;  but  this  rule  at  a  very  early  period 
had  several  exceptions  attempted  to  be  en- 
grafted upon  it,  and  which  were  at  last  effec- 
tually engrafted  upon  it,  in  favour  of  trade, 
and  of  those  vessels  and  utensils  which  are 
immediately  subservient  to  the  purposes  of 
trade.    In  the  Year  Book,  42  Edw.  III.  6, 
the  right  of  the  tenant  to  remove  a  furnace, 
erected  by  him  during  his  term,  is  doubted 
and  adjourned ;  in  the  Year  Book  of  the  20 
Hen.  y  II.  13,  a  and  b,  which  was  a  case  of 
trespass  against  executors  for  removing  a 
furnace  fixed  with  mortar  by  their  testator, 
and  annexed  to  the  freehold,  and  which  was 
holden  to  be  wrongrfully  done,  it  is  laid 
down,  that  <  if  a  lessee  for  years  make  a 
furnace  for  his  advantage,  or  a  dyer  make 
his  vats  or  vessels  to  occupy  his  occupation 
during  his  term,  he  may  remove  them ;  but 
if  he  suffer  them  to  be  fixed  to  the  earth 
after  the  term,  then   they  belong  to  the 
lessor;   and  so  of  a  baker;   and  it  is  not 
waste  to  remove  such   things  within  the 
term  by  some,  and  this  shall  be  against  the 
opinions  aforesaid :'   but  the  rule  in  this 
extent  in  favour  of  tenants  is  doubted  after- 
wards in  21  Hen.  VII.  27,  and  narrowed 
there,  by  allowing  that  the  lessee  for  years 
could  only  remove  within  the  term  things 
fixed  to  the  ground,  and  not  to  the  walls  of 
the  principal  building.     However,  in  pro- 
cess of  time,  the  rule  in  favour  of  the  nght 
in  the  tenant  to  remove  utensils  set  up  in 
relation  to  trade  became  fully  established ; 
and   accordingly   we  find    Lord    Holt,    in 
Poole*s  ccue,  Salk.  368,  laying  down  (in  the 
instance  of  a  soap-bpUer,  an  under-tenant, 
whose  vats,  coppers,  &c.  fixed  had  been 
taken  in  execution,  and  on  which  account 
the  first  lessee  had  brought  an  action  against 
the  sheriiT),  that  during  the  term  the  soap- 
boiler might  well  remove  the  vats  he  set  up 
in  relation  to  trade ;  and  that  he  might  do 
it  by  common  law,  and  not  by  virtue  of  any 
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Book  II.     ^^  agriculture,   who  erected  at  his  own  expense,  and  for  the  more 
Chapter  IV.  necessary  and  convenient  occupation  of  his  farm,  a  beast-house,  car- 


special  custom  in  favour  of  trade,  and  to 
encourage  industry;  but  that  after  the  term 
they  became  a  gift  in  law  to  him  in  rever- 
sion, and  were  not  removable:  he  adds, 
that  there  was  a  difference  between  what 
the  soap-boiler  did  to  carry  on  his  trade 
and  what  he  did  to  complete  his  house,  as 
hearths  and  chimney-pieces,  which  he  held 
not  removable.  The  indulgence  in  favour 
of  the  tenant  for  years  during  the  term  has 
been  since  carried  further,  and  he  has  been 
allowed  to  carry  away  matters  of  ornament, 
M  ornamental  marble  chimney-piepes,  pier- 
glasses,  hangings,  wainscot  fixed  only  by 
screws,  and  the  like ;  Beck  v.  Rehow,  1  P. 
Wms.  94 ;  Ex  parte  Quincey,  1  Atk.  477 ; 
and  Lawtan  v.  Lawton,  3  Atk.  13 ;  but  no 
adjudged  case  has  yet  gone  the  length  of 
establishing  that  buildings  subservient  to 
purposes  of  agriculture,  as  distinguished 
R-om  those  of  trade,  have  been  removable 
by  an  executor  of  tenant  for  life,  nor  by  the 
tenant  himself  who  built  them  during  his 
term. 

*'  In  deciding  whether  a  particular  fixed 
instrument,  machine,  or  even  building, 
should  be  considered  as  removable  by  the 
executor,  as  between  him  and  the  heir,  the 
court  in  the  three  principal  cases  on  this 
subject  (viz.  3  Atk.  18;  Ambler,  113  ;  and 
1  H.  Black.  259,  n.)  may  be  considered  as 
having  decided  mainly  on  this  ground,  that 
where  the  fixed  instrument,  engine  or  uten- 
sil (and  the  building  covering  the  same  falls 
within  the  same  principle)  was  an  acces- 
sory to  a  matter  of  a  personal  nature,  that 
it  should  be  itself  considered  as  personalty. 
The  fire  engine  in  3  Atk.  and  Ambler  was 
an  accessory  to  the  carrying  on  the  trade  of 
getting  and  vending  coals ;  a  matter  of  a 
personal  nature.  Lord  Hardwicke  says,  in 
the  case  in  Ambler, '  A  colliery  is  not  only 
an  enjoyment  of  the  estate,  but  in  part 
carrying  on  a  trade.'  And  in  the  case  in  3 
Atk.  he  says,  *  One  reason  that  weighs  with 
me  is  its  being  a  mixed  case,  between  en- 
joying the  profits  of  the  lands  and  carrying 
on  a  species  of  trade ;  and  considering  it  in 
this  light,  it  comes  very  near  the  instances  . 
in  brewhouses,  &c.  of  furnaces  and  coppers.' 
Upon  the  same  principle.  Lord  C.  B.  Co- 
myns  may  be  considered  as  havinpf  decided 
the  case  of  the  cider- mill ;  i.  e.  as  a  mixed 
case  between  ei^oying  the  profits  of  the 
land,  and  carrying  on  a  species  of  trade; 
and  as  considering  the  cider-mill  as  pro- 
perly an  accessory  to  the  trade  of  making 
cider. 

**  In  the  case  of  the  salt -pans.  Lord 
Mansfield  does  not  seem  to  have  considered 
them  as  accessory  to  the  carrying  on  a 
trade,  but  ^s  merely  the  means  of  enjoying 
the  benefit  of  the  inheritance.  He  says, 
'  the  salt-spring  is  a  valuable  inheritance, 
but  no  profit  arises  from  it  unless  there  be 
a  salt-work ;  which  consists  of  a  building, 
&c.  for  the  purpose  of  containing  the  pans. 


&c.  which  are  fixed  to  the  ground.   The 
inheritance  cannot  be  enjoyed  without  ihem. 
They  are  accessories  necessary  to  the  en- 
joyment of  the  principal.  The  ovrner  erected 
them  for  the  benefit  of  the  inberitance.' 
Upon  this  principle  he  considered  tbeoi  as 
belonging  to  the  neir,  as  parcel  of  the  in- 
heritance,  for  the  enjoyment  of  which  they 
were  made,  and  not  as  belonging  to  the 
executor  as  the  means  or  instrument  of  car- 
rying on  a  trade.     If,  however,  he  had  even 
considered  them  as  belonging  to  the  exe- 
cutor, as  utensils  of  trade,  or  as  being  re- 
movable by  the  tenant,  on  the  ground  of 
their  being  such  utensils  of  trade,  adll  it 
would  not  have  affected  the  question  do* 
before  the  court,  which  is  the  right  of  a 
tenant  fof  mere  agricultural  purposes  to 
remove    buildings   fixed  to  the  freehold, 
which   were  constructed  by  him  for  the 
ordinary  purposes  of  husbanc|i7»  and  con- 
nected with  no  description  of  trade  whaiso- 
ever;  and  to  which  description  of  buildiagi 
no  case  (except  the  Nisi  Prius  case  of  /)«« 
and  Allaly,  3  Esp.  U,  before  Lord  Kenyan. 
and  which  did  not  undergo  the  subsequent 
review  of  himself  and  the  rest  of  the  court} 
has  yet  extended  the  indulgence  allowed  to 
tenants  in  respect  to  building  for  the  pnr- 
poses  of  trade.     In  the  case  in  Bull  N.  P« 
34,  of  Culling  V.  Tuffnell,  before  Lord  C.  J. 
Treby,  at  Nisi  Priua,  he  is  stated  to  haw 
held  that  the  tenant  who  bad  erected  a  bam 
upon  the  premises,  and  put  it  upon  pattens 
and  blocks  of  timber  lying  upon  the  ground, 
but  not  fixed  in  or  to  the  ground,  might  by 
the  custom  of  the  country  take  them  a«&y 
at  the  end  of  his  term.'    To  be  suit  be 
might,  and  that  without  any  custom;  for 
the  terms  of  the  statement  exclude  them 
from  being  considered  as  fixtures;  *tbey 
were  not  fixed  in  or  to  the  ground.'   In  the 
case  of  FUxhtrhert  v.  Shaw,  1  H.  Black  85^ 
we  have  only  the  opinion  of  a  very  leaned 
judge  indeed,  Mr.  J.  Gould,  of  what  would 
have  been  the  right  of  the  tenant,  as  to  Ae 
taking  away  a  shed  built  on  brick-work» 
and  some  posts  and  rails  which  be  had 
erected,  if  the  tenant  had  done  so  during 
the  term ;  but  as  the  term  was  put  an  end 
to  by  the  new  contract,  the  question,  what 
the  tenant  could  have  done  in  virtue  of  b« 
right  under  the  old  term,  if  it  had  continued, 
could  never  have  come  judicially  before  bha 
at  Nisi  Prius ;  and  when  that  question  wa» 
offered  to  be  argued  in  the  court  abov^  the 
counsel  were  stopped,  as  the  question  «» 
excluded  by  the  new  agreement.    As  to  ib« 
case  of  PenUM  v.  Ri>hart,  2  £ast,  88,  U  was 
the  case  of  a  varnish- house,  with  a  brick 
foundation  let  into  the  ground,  of  which 
the  wood-work  had  been  removed  from  •^ 
ther  place,  where  the  defendant  bad  carried 
on  his  trade  with  it.    It  was  a  buildiof  f« 
the  purpose  of  trade;  and  the  tenant  was 
entitled  to  the  same  indulgence  in  thatcssi^ 
which,  in  the  cases  already  considered,  had 
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penter's  shop,  fuel-house,  cart-house,  pump-house,  and  fold-yard  wall.     Book  IT. 
which  buildings  were  of  brick  and  mortar,  and  tiled,  and  let  into     ^sect-^s. 
the  ground,  could  not  remove  the  same,  even  during  his  term,  and 
although  he  thereby  left  the  premises  in  the  same  state  as  when  he 


been  allowed  to  other  buUdinge  for  the 
purpoBes  of  trade,  as  furnaces,  vats,  cop- 
pers, engines,  and  the  like.    And  though 
Zord  Kenyon,  after  putting  the  case  upon 
the  ground  of  the  leaning,  which  obtains  in 
modem  times,  iu  favour  of  the  interests  of 
trade,  upon  which  ground  it  might  be  pro* 
perly  supported,  goes  further,  and  extends 
the  indulgence  of  the  law  to  the  erection 
0/ greenhouses  and  hothouses  by  nursery- 
men, and  indeed  by  implication  to  build- 
ings by  all  other  tenants  of  lands;   there 
certainly  exists  no  decided  case,  and,  I  be- 
lieve, no  recognized  opinion  or  practice  on 
either  side  of  Westminster  Hall,  to  warrant 
such  an  extension.     The  Nisi  Prius  case  of 
Dem  V.  Jlial^,  3  Esp.  11,  is  a  case  of  the 
erection  and  removal  by  the  tenant  of  two 
sheds,  called  Dutch  bams,  which  were,  I 
will  assume,  unquestionably  fixtures.    Lord 
Kenyon  says, '  The  law  wiU  make  the  most 
fsFoorable    construction    for    the    tenant, 
where  he  has  made  necessary  and  useful 
erections  for  the  benefit  of  his  trade  or  ma- 
noikcture,  and  which  enable  him  to  carry 
it  on  with  more  advantage.     It  has  been  so 
holden  in  the  case  of  cider-mills  and  other 
cases;  and  I  ahall  not  narrow  the  law,  but 
hold  erections  of  this  sort  made  for  the  be- 
nefit of  trade,  or  constructed  as  the  present, 
to  be  removable  at  the  end  of  the  term.' 
Lord  Kenyon  here  uniformly  mentions  the 
benefit  of  trade,  as  if  it  were  a  building 
SDbservient  to  some  purposes  of  trade ;  and 
never  mentions  agriculture,  for  the  purposes 
of  which  it  was  erected.  He  certainly  seems, 
however,   to   have  thought  that  buildings 
erected  by  tenants  for  the  purposes  of  farm- 
ing were,  or  rather  ought  to  be,  governed  by 
the  same  rules  which  had   been  so  long 
judicially  holden  to  apply  in  the  case  of 
huildinga  for  the  purposes  of  trade.     But 
the  case  of  buildings  for  trade  has  been 
always  put  and  recognized  as  a  known  al- 
lowed exception   from   the    general    rule, 
which  obtains  as  to  other  buildings;   and 
the  circumstances  of  its  being  so  treated 
and  considered  establishes  the  existence  of 
the  general  rule  to  which  it  is  considered 
as  an  exception.    To  hold  otherwise,  and 
to  extend  the  rule  in  favour  of  tenants  in 
the  iatitode  contended  for  by  the  defend- 
ants, would  be,  as  appears  to  me,  to  intr^>- 
dnce  a  dangerous  innovation  into  the  rela- 
tive state  of  rights  and  interestt  holden  to 
subsist  between  landlords  and  tenants.    But 
its  danger  or  probable  mischief  is  not  so 
properly  a  consideration  for  a  court  of  law, 
as  whether  the  adoption  of  such  a  doctrine 
would  be  an  innovation  at  all ;  and  being 
of  opinion  that  it  would  be  so,  and  contrary 
to  the  uniibmi  current  of  legal  authorities 
on  the  subject,  we  feel  ourselves,  in  con- 


formity to  and  in  support  of  those  autho* 
rities,  obliged  to  pronounce  that  the  defend- 
ant had  no  right  to  take  away  the  erections 
stated  and  described  in  this  case." 

The  Nisi  Prius  case  of  Dean  v.  Allalff, 
noticed  by  Lord  Ellenborough  in  the  above 
judgment,  is  the  following : — In  an  action 
of  covenant  brought  by  the  plaintiff  against 
the  defendant,  who  had  been  his  lessee, 
under  a  lease  containing  a  covenant  that 
the  lessee  should  leave  all  the  buildings 
which  then  were,  or  should  be  erected  on 
the  premises  during  the  term,  in  repair, 
&c.,  the  breach  assigned  was,  that  the  de- 
fendant took  down  and  carried  away  two 
sheds,  which  had  been  erected  during  the 
term.  The  defendant  pleaded  performance 
of  the  covenants,  and  issue  was  taken  on 
the  breach  as  above  assigned.  The  build- 
ings in  question  were  two  sheds,  called 
Dutch  barns,  which  had  been  erected  bv 
the  defendant  during  his  term ;  and  whicn 
his  counsel  contended  he  had  a  right  to 
remove.  Lord  Kenyon — "  If  a  tenant  will 
build  upon  premises  demised  to  him  a  sub- 
stantial addition  to  the  house,  or  add  to  its 
magnificence,  he  must  leave  his  additions 
at  the  expiration  of  his  term,  for  the  benefit 
of  his  landlord ;  but  the  law  will  make  the 
most  favourable  construction  for  the  tenant, 
where  he  has  made  necessary  and  useful 
erections  for  the  benefit  of  his  trade  or  ma- 
nufacture, and  which  enable  him  to  carry 
it  on  with  more  advantage.  It  has  been 
held  so  in  the  case  of  cider-mills,  and*  in 
other  cases:  and  I  shall  not  narrow  the 
law,  but  hold  erections  of  this  sort,  made 
for  the  benefit  of  trade,  or  constructed  as 
the  present,  to  be  removable  at  the  end  of 
the  term."  It  was  then  contended,  that  by 
the  express  words  of  the  covenant  the  te- 
nant was  to  leave  all  erections  on  the  pre- 
mises at  the  end  of  the  term.  Lord  Ken- 
yon— "  I  am  aware  of.  the  full  extent  of 
that,  and  not  quite  sure  that  it  concludes 
the  question.  It  means  that  the  tenant 
should  leave  all  those  buildings  which  are 
annexed  to  and  become  part  of  the  rever- 
sionary estate." 

It  will  be  observed,  therefore,  that  the 
rule  delivered  by  Lord  Ellenborough,  is  an 
unqualified  exclusion  of  any  participation 
by  digrtrtt/^ttra/. tenants  in  the  advantages 
possessed  in  similar  circumstances  by  te- 
nants in  trade.  In  an  able  treatise,  where 
the  above  judgment  is  examined  at  length, 
the  principles  of  law  which  led  to  the  deci- 
sion appear  to  be  as  justly  questioned*  as 
the  narrow  grounds  upon  which  it  rests 
render  it  liable  to  objection ;  Amos  and 
Ferard  on  Fixtures,  60  —  63,  2nd  edit.; 
although  iu  validity  as  an  authority  of  law 
cannot  be  doubted. 


476 


AOBICULTUBAL  FIXTURES. 


^:iii 


Summary  of 
what  may  be 
removed. 


Book  II.  entered.  The  Court  clearly  considered  that  there  was  a  distinction  zirk 
Sect.  8.  between  annexations  to  the  freehold  for  the  purposes  of  trade,  and  ::ittc 
those  made  for  the  purposes  of  agriculture,  and  better  enjoying  the  ijni^ 
immediate  profits  of  the  land,  in  favour  of  the  tenant's  right  to  remoTe  r^^ 
the  former  (t).  Lord  Kenyon's  opinion^  however,  in  the  case  of 
Penton  v.  Robarty  before  noticed,  creates  a  supposition  that  there  may 
be  a  right  to  remove  at  least  some  sort  of  agricultural  erections ;  and 
Lord  Ellenborough  evidently  takes  the  same  view  of  the  question  in 
one  part  of  his  judgment  in  the  case  of  Elwes  v.  Jfato,  given  at  full 
length  above. 

Although  an  agricultural  tenant  cannot  remove  articles  which  are 
strictly  of  an  agricultural  nature,  yet,  if  the  object  and  purpose  of  the 
erections  have  relation  to  trade  of  any  description,  the  tenant  may  htij 
remove  them;  thus  cider-mills,  machinery  for  working  mines  and  col-  '^^ 
lieries,  and  salt-pans,  have  been  considered  removable:  nurserymen  \^^ 
have  been  allowed  to  remove  trees  and  shrubs  which  they  have  planted  \^ 
for  the  purposes  of  sale,  but  not  to  plough  up  strawberry  beds  out  of 
the  ordinary  course  of  management  of  the  nursery-ground;  and  it 
would  seem  that  they  cannot  remove  hothouses,  greenhouses,  forcmg- 
pits,  and  erections  of  that  description.  In  no  case  can  private  persons 
sell  or  remove  fruit-trees,  although  planted  by  themselves  (u)* 
Tenant's  Right  But  now  by  14  &  16  Vict.  c.  26,  s.  3,  "  If  any  tenant  of  a  farm  or 
under"l4*&  15  1^"^^  shall,  after  the  passing  of  this  act,  with  the  consent  in  writing  of 
Vict.c25,».8.  the  landlord  for  the  time  being,  at  his  own  cost  and  expense,  erect 
any  farm-buildings,  either  detached  or  otherwise,  or  put  up  any  otiicr 
building,  engine  or  machinery,  either  for  agricultural  purposes  or  fot 
the  purposes  of  tmde  and  agriculture  (which  shall  not  have  been 
erected  or  put  up  in  pursuance  of  some  obligation  in  that  behalf),  then 
all  such  buildings,  engines  and  machinery  shall  be  the  property  of  the 
tenant,  and  shall  be  removable  by  him  notwithstanding  the  same  may 
consist  of  separate  buildings,  or  that  the  same  or  any  part  thereof  ffl»y 
be  built  in  or  permanently  fixed  to  the  soil,  so  as  the  tenant  making 
any  such  removal  do  not  in  anywise  injure  the  land  or  buildings 
belonging  to  the  landlord,  or  otherwise  do  put  the  same  in  like  plign^ 
and  condition,  or  as  good  plight  and  condition  as  the  same  were  m 
before  the  erection  of  anything  so  removed :  provided,  nevertheless, 
that  no  tenant  shall,  under  the  provision  last  aforesaid,  be  entitled  io 
remove  any  such  matter  or  thing  as  aforesaid  without  first  giving  ^ 
the  landlord  or  his  agent  one  month's  previous  notice  in  writing  of 
his  intention  so  to  do  ;  and  thereupon  it  shall  be  lawful  for  the  landlord, 
or  his  agent  on  his  authority,  to  elect  to  purchase  the  matters  and 
things  so  proposed  to  be  removed,  or  any  of  them,  and  the  right  to 
remove  the  same  shall  thereby  cease,  and  the  same  shall  belong  to  the 


(0  Elwet  ▼.  Mawt  3  East,   38 ;  and  see 
WiUiami  v.  WiUiams,  12  East,  209. 


(tt)  Amos  and  Ferard  on  Fixtures,  343, 
2nd  edit. 
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landlord ;  and  the  value  thereof  shall  be  ascertained  and  determined     Book  II.    j 
bj  two  referees^  one  to  be  chosen  by  each  party^  or  by  an  umpire  to       sect.  8.   * 


be  removed. 


be  named  by  such  referees^  and  shall  be  paid  or  allowed  in  amount  by 
the  landlord  who  shall  have  so  elected  to  purchase  the  same." 

(d)  Fixtures  for  Ornament  and  Convenience, 
Articles  put  up  for  ornament  and  convenience  during  the  term  have  What  Eree- 
beea  long  allowed  to  be  taken  away  by  the  tenant  at  the  expiration  of  ^^^^  ^  q^^ 
\\\B  lease.  Instances  are  to  be  found  as  far  back  as  the  Year  Books  (x) ;  3^>^^^  ■^^J  ^ 
but  the  relaxation  of  the  general  rule  in  these  instances  is  held  to  be 
t  privilege  of  a  more  limited  nature  than  that  in  respect  of  trade  fix- 
tiu^(y)y  although  such  distinction  does  not  appear  to  have  been 
taken  in  many  of  the  early  cases  (z).  Fixtures  for  ornament  or  con- 
venience cannot  be  remov^  where  the  erections  may  be  deemed  a 
pmnauent  improvement:  thus^  a  conservatory  erected  on  a  brick 
iiktiony  affixed  to,  and  communicating  with  rooms  in,  a  dwelling- 
louse,  by  windows  and  doors,  cannot  be  removed  by  a  tenant  for  years, 
who  bad  erected  it  during  his  tenancy ;  although  he  had  a  reversion 
in  fee  after  the  death  of  his  lessor  {a)  :  and  upon  the  same  principle 
it  has  been  held,  that  ranges,  ovens,  and  set  pots,  affixed  to  a  house 
built  by  the  person  against  whom  an  execution  has  issued,  cannot  be 
taken  by  the  sheriff  under  a  writ  of  fi.  fa.  {b) :  but  window-sashes, 
which  are  neither  hung  nor  beaded  into  the  frames,  but  merely  fastened 
J  by  laths,  nailed  across  the  frames  to  prevent  their  falling  out,  are  not 
'fixed  to  the  freehold (c):  so  a  pump  erected  by  a  tenant  during  his 
^term,  and  very  slightly  affixed  to  the  freehold,  is  removable  as  a 
tiant's  fixture  (<£).  A.  bequeathed  his  leasehold  messuage,  with  the 
rratesj  stoves,  coppers,  locks,  bolts,  keys,  bells,  and  other  fixtures  and 
ifixed  furniture,  to  V,  for  life;  and  the  household  goods,  furniture, 
Fplate,  linen,  china,  books,  wines  and  liquors,  and  other  properties  in 
i£^  messuage,  not  being  comprehended  under  the  preceding  terms 
ires  and  fixed  furniture,  to  V.  absolutely ;  there  were  in  the  mes- 
re  looking-glasses,  standing  on  chimney-pieces  and  nailed  to  the 
I ;  and  a  book-case,  standing  on  (but  not  fastened  to)  brackets  and 
^ftcrewed  to  the  wall ;  it  was  held,  that  V.  took  only  a  life  interest  in 
these  (e).  Erections  of  the  description  above  mentioned  also  cannot 
be  removed,  if  the  removal  would  be  of  such  a  nature  as  to  constitute 
wajste^  or  if  the  premises  could  not  be  left  in  the  same  state  as  before 


^^  Uy  S  Hen.  VII.  12;  21  Hen.  VII.  26; 
W^y  ^'  ^w<i)^  Owen,  70;  Cro.  Eliz.  374. 

{^}  Huckland  v.  Butierfield,  2  Brod.  & 
Bin^.  5-4 ;  4  Moore,  440 :  see  also  Leach  v. 
Tlumuu^  7  Car.  &  Pay.  327. 

(«)  M€ek  ▼.  Rebow,  1  P.  Wms.  94;  Squier 
w.  MaMf€T^  2  Freem.  249. 

(a)  Bmcklmd  v.  BuiUrfitld,  ^  Brod.  & 
Bins^-  ^^»  4  Moore,  440;  see  also  West  ▼. 
Blake*9^9^  2  Man.  &  Gr.  729 ;  3  Scott,  N.  R. 


218;    9Dowl.  846. 

(6)   Wynne  ▼.  Jnglehy,  6  Bam.  &  Aid. 
625;  1  DowL  &  Ryl  247. 

(c)  Rex  V.  Hedges,  1  Leach,  C.  C.  201 ; 
2  East,  P.  C.  590,  n. 

(d)  Gryme*  v.  Boweren,  6  Bing.  437 ;  4 
Moore  &  Pay.  143. 

(e)  Birch  ▼.  Dawton,  2  Ad.  &  EI.  37 ;  4 
Nev.  &  Man.  22 ;  6  Car.  &  Pay.  658. 
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the  removal ;  at  least  the  contrary  of  this  was  assigned  by  Lord  MaDs- 
field  as  a  ground  for  removal,  although  the  principle  has  not  beea 
adverted  to  in  more  modem  decisions  (/). 

The  articles  for  ornament  and  convenience,  which  have  beea  held  to 
be  removable,  are: — hangings,  tapestry,  and  pier  glasses,  whether 
nailed  to  the  walls  or  panels,  or  put  up  in  lieu  of  panels*,  mx\k 
or  other  ornamental  chimney-pieces ;  marble  slabs ;  window  blinds; 
wainscot  fixed  to  the  wails  by  screws ;  grates,  ranges  and  stoves, 
although  fixed  in  brick-work  ;  iron  backs  to  chimneys  ;  beds  fastened 
to  the  walls  or  qeiiing ;  fixed  tables,  furnaces  and  coppers,  mash-tnbsy 
and  fixed  water-tubs;  coffee  and  malt-mills;  cupboards  fixed  with 
hold-fasts ;  clock-cases ;  iron  ovens  and  the  like.  It  must,  howerer, 
be  remarked,  that  things  can  be  removed  only  when  the  separatioB 
will  occasion  but  little  or  no  damage  (^).  « 


ing  Fixtures, 
•a  to  RemovaL 


(e)  Contracts  respecting  Fixtures. 
Construction  of      It  is  a  principle  applicable  to  the  law  of  fixtures,  as  well  as  every 
ftScts^ero«rt.   ^^^^^  branch  of  law,  that  individuals,  on  entering  into  a  contract,  may 
agree  to  vary  the  strict  position  in  which  they  would  otherwise  legafiy 
stand  towards  each  other,  that  is,  where  no  absurdity  or  general  incon- 
venience would  result  from  the  transaction  (A).    This  is  according  to 
the  often-quoted  maxim,  modus  et  conventio  vincunt  legem.    Thus  it 
has  been  settled  (i),  that  buildings  erected  for  the  purposes  of  trade, 
under  leases  containing  covenants  to  yield  up  in  repair,  at  the  expira- 
tion of  the  term,  all  buildings  which  should  be  erected  upon  the  de- 
mised premises,  cannot  be  removed  by  the  lessees,  when  the  words  of 
the  covenant  are  general,  and  contain  no  exception  of  any  particular 
sort  of  buildings ;  **  and  this  is  highly  reasonable,  because  the  expecta- 
tion of  buildings  to  be  erected  during  a  term  and  iefl  at  its  expira- 
tion, is  often  one  of  the  inducements  to  the  granting  of  a  lease,  and 
forms  a  considerable  ingredient  in  the  estimate  of  the  rent  to  be  re- 
served (A).     And  as  buildings  for  trade  erected  during  a  lease  cannot 


(/)  Lawton  t.  SaitMn,  1  H.  Black.  259, 
n. ;  3  Atk.  16,  n. 

(g)  See  further,  Amos  and  Ferard  on 
Fixtures,  841,  342,  2nd  edit  The  question 
whether  a  fixture  can  be  removed  by  a 
tenant  without  substantial  injury  to  the 
premises  is  a  question  for  the  jury,  upon  an 
issue  whether  the  fixture  is  removable  or 
not  by  law.  A  plea  to  an  action  by  a  land- 
lord against  his  tenant  for  removing  a  cor- 
nice, stated  that  it  was  the  property  of  the 
defendant;  that  it  was  fixed  up  by  him  with 
screws  only,  for  the  purpose  of  ornament ; 
that  he  carefully  removed  it  during  the 
term,  doing  no  unnecessary  damage;  and 
that  he  repaired  all  the  damage  done.  The 
replication  stated  that  it  was  afllxed  to  the 
freehold  of  the  house,  and  was  not  remov- 


able by  law.  Issue  on  that  quefDon:— 
Held,  that  it  was  not  a  misdirection  to  lesre 
it  to  the  jury  to  say  whether  they  were  of 
opinion  that  the  cornice  was  ornamental, 
and  was  so  affixed  to  the  freehold  that  it 
could  be  removed  withoot  substantial  in- 
jury ;  and  that  if  they  thought  so,  and  diat 
it  had  been  so  removed,  the  tenant  bad  a 
right  to  remove  it  The  question  whetba 
removable  by  law  or  not  is  a  mixed  qnea- 
tion  of  law  and  fiict ;  jfvery  ▼.  Ckesijf,  S 
Ad.  &  El.  75;  5  Nev.  &  Man.  372;  I  Har. 
&  Wol.  283. 

(h)  Amoe  and  Ferard  on  Fixtures,  108. 

(0  Nayhr  v.  ColUnge^  1  Taunt.  19. 

(k)  Per  Abbot,  C.  J.,  Thrtsker  v.  Emi 
London  Wattrworkt  Compamy,  2  Bam.  ft 
Ores.  608 ;  4  Dowl  &  RyL  62. 
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be  removed  without  the  breach  of  such  a  covenauty  so  neither  can 
buildings  erected  before,  and  existing  at  the  date  of  a  lease,  be  removed 
without  a  breach  of  a  similar  covenant,  unless  there  appear  some 
very  strong  circumstances  to  take  them  out  of  the  operation  of  the 
covenant ;   and  therefore  where  a  lease  contained  a  general  covenant 
to  repair,  and  lime-kilns  were  erected  by  the  lessee  during  the  term, 
it  was  held,  that  he  could  not  remove  them  at  the  end  of  his  term 
without  a  breach  of  such  covenant  (/) :   and  where  there  was  a  cove- 
nant to  keep  in  repair  the  premises,  and  all  erections,  buildings  and 
improvements  erected  on  the  same  during  the  term,  and  to  yield  up 
the  same  at  the  end  of  the  term,  it  was  held  to  be  broken  by  the 
removal  of  a  verandah  erected  during  the  term,  the  lower  part  of  which 
was  affixed  to  the  ground  by  means  of  posts  (m).     Where  there  was 
a  covenant  to  yield  up  at  the  expiration  of  the  term  all  erections  and 
improvements  made  during  the  term,  a  greenhouse,  the  frame-work  of 
which  was  laid  on  walls  imbedded  in   mortar,  cannot  be  removed, 
although  no  damage  is  done  to  the  walls  by  removing  it  (n).   Where  a 
colliery,  with  all  the  machinery  and  implements  necessary  for  working 
it,  was  leased  for  years,  with  a  proviso  for  re-entry  for  the  landlord 
on  non-payment  of  rent,  and  a  covenant  on  the  part  of  the  lessee,  at 
the  expiration  or  other  sooner  determination  of  the  demise,  to  deliver 
up  the  machinery  and  implements,  conformably  to  an  inventory  an- 
nexed to  the  lease,  of  which  a  re-valuation  was  to  be  made  three 
months  before  the  expiration  of  the  demise;   and  the  landlord  re- 
covered judgment  in  ejectment  in  Trinity  Term  for  a  forfeiture  for 
non-payment  of  the  rent,  but  did  not  execute  the  writ  of  possession 
until  the  8th  November,  and  the  tenant  committed  an  act  of  bank- 
ruptcy the   next  day ;  it  was  held,  that  the  landlord  was  entitled  to 
take  possession  of  all  the  machinery  and  implements  (some  of  which 
had  been  brought  on  the  premises  by  the  tenant  during  the  term), 
although  no  previous  valuation  had  been  made  (o).     A  lease  of  mines 
contained   a   covenant  for  the  lessee  to  erect  furnaces,  iron  works, 
&c.,  and  to  repair  and  yield  up  the  furnaces,  fire-engines,  iron-works, 
dwelling-houses  and  all  other  erections,  &c.,  to  be  erected,  built  or  set 
up,  except  the  iron-work  castings,  railways,  wimseys,  gins,  machines, 
and  the  moveable  implements  and  materials  used  in  or  about  the  said 
furnaces,  fire-engines,  iron-works,  stone-pits  and  premises ;  and  there 
was  a  power  given  to  the  lessor  to  purchase  the  excepted  articles;  it  was 
held,  Uiat  the  lessee  had  a  right  to  remove  whatever  was  in  the  nature 
of  a  machine^  or  part  of  a  machine,  though  fixed  in  brick-work,  but 
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(/)  Thresher  v.  BoMt  London  Waterworki 
Cei^muf,  2  Barn.  &  Ores.  608;  4  Dowl.  & 
Ryl.  62. 

(•)  Penry  v.  Brown,  2  Stark.  408. 

(n)  WeBt  ▼.  Biakeway,  2  Man.  &  Gr.  729; 
8  Scott,  N.  R.  218  ;   9  Dowl.  846. 


(o)  Storer  T.  Hunter,  8  Barn.&  Cres.  868 ; 
6  Dowl.  &  RyL  240;  and  see  Clnrk  t. 
Croumshawt  3  Barn.  &  Adol.  804 ;  Horn  ▼. 
Baker,  9  East,  215 ;  Fairbum  ▼.  Eastwood, 
6  Mees.  &  Wels.  679. 
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not  what  was  in  the  nature  of  a  building  or  support  of  a 
although  made  of  iron  (p).    Where  various  engines,  and  other  fixtares 
used  in  mining  and  smelting,  were  standing  on  the  premises  at  the 
date  of  the  demise,  of  which  the  engines  were  purchased  by  the  in- 
coming from  the  outgoing  tenant,  and  were  not  mentioned  m  the 
general  words  of  the  demise,  nor  in  the  clause  of  re-entry ;  bat  the 
lessee  covenanted  to  keep  the  ''  said  engines"  (the  word  "  engines'* 
never  having  occurred  before)  in  good  and  tenantable  repair,  and  the 
skme  in  such  state  to  yield  up  at  the  end  or  other  sooner  determina- 
tion of  the  term ;  and  the  lessor  covenanted  that  the  lessee  might 
remove  (at  the  end  of  the  term  or  sooner,  except,  as  in  the  cases  and 
events  before  mentioned,  in  any  of  which,  a  taking  in  execution  being 
one,  it  was  made  lawful  for  the  lessor  to  re-enter)  all  such  engines, 
&c.,  as  had  theretofore  been  erected,  and  all  such  as  should  bybimsdf 
be  erected  for  carrying  on  the  smelting  business ;  it  was  held,  that 
upon  a  forfeiture  of  the  demise  by  a  taking  in  execution,  the  lessee 
had  lost  his  right  to  recover  any  of  the  fixtures,  and  that  they  all  be- 
longed to  the  lessor,  such  being  the  intention  of  the  parties  as  collected 
from  the  covenants  (q).     A  covenant  to  leave  a  water-mill  with  all 
fixtures,  fastenings  and  improvements^  was  held  to  include  a  pair  of 
new  mill  stones,  set  up  by  the  lessee  during  the  term,  although  by 
custom  they  might  have  been  removed  (r).     A  lease  was  made  of  a 
cotton-factory  and  machinery  in  consideration  of  1,250/.  paid  on  exe- 
cution of  the  lease,  and  yielding  for  the  first  year  1,600/.,  on  the  next 
day,  and  360/.  yearly  afterwards ;  there  was  a  proviso  that  the  lessor 
might  distrain  the  machinery  for  rent ;  and  also  a  proviso  that  when 
the  rents  by  the  lease  reserved  to  be  payable  for  the  first  year  should 
have  been  paid,  and  all  other  covenants,  &c.,  therein  contained  on  the 
lessee's  part  have  been  fulfilled,  the  lessee  should  become  absolutely 
entitled  to  the  machinery  as  his  own  goods  and  chattels  absolutely  for 
ever;  there  was  also  a  covenant  to  use  the  machinery  on  the  premises  and 
not  elsewhere;  it  was  held,  that  the  property  in  tfie  machinery  passed 
to  the  lessee  on  the  payment  of  the  1,600/.,  and  that  it  did  not  coutinite 
in  the  lessor  until  the  end  of  the  term  («).    In  conclusion  upon  this  part 
of  the  subject,— before  a  tenant  removes  an  article  which  he  considers 
as  a  removable  fixture,  he  must  examine  his  right  not  only  with  reG^- 
ence  to  the  general  law  of  fixtures,  but  also  as  it  may  be  affected  by 
any  express  or  implied  contract  by  which  he  may  be  bound ;  where  a 
tenant  renews  or  extends  his  term,  he  must  be  careful  to  preserve  his 
right  to  fixtures,  for  without  some  express  stipulation  on  the  subject, 
he  may  lose  his  right  at  the  expiration  of  his  first  term. 


(p)  Foley  V.  Addenbrooke,  13  Mees.  & 
Wefs.  174. 
(q)  Rex  V.  Topping,  M«Clel.  &  You.  544. 
(r)  Martyr  ▼.  Bradley,  9  Bing.  24;   2 


Moore  &  Scott,  25, 

(t)  Duck  T.  BraddpU,   M'CJeL  217;  IS 
Price,  455. 
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Accepting  the  demise  of  a  house  contaiDing  fixtures,  does  not  raise      Book  IT. 
«D  implied  contract  to  pay  for  the  fixtures  {t).     It  was  held  formerly,       sect.  8. 


that  if  a  man  sold  a  bouse  where  there  was  a  copper,  or  a  brewhouse  ^ 

'  *  .  Contracts  re- 

where  there  were  utensils,  unless  there  was  some  considemtion  given  specting  Fiz- 
for  them,  and  a  valuation  set  upon  tbem,  they  would  not  pass ;  but  ^^'^me!"  ^^*' 
this  position  has  been  overruled  by  a  decision,  in  which  it  was  held, 
that  where  a  freehold  mansion-house  was  sold  at  public  auction,  with- 
out any  stipulation  on  the  part  of  the  owner  that  the  fixtures  were  to 
be  taken  and  paid  for  separately ;  and  the  vendee,  who  had  paid  the 
purchase-money,  entered  into  possession  under  a  conveyance;  that 
the  fixtures  still  remaining  in  the  house  passed  to  the  vendee  by  the 
conveyance  of  the  freehold,  and  were  not  the  subject  of  trover ;  and 
that  a  demand  of  and  i*efusal  to  deliver  the  fixtures,  would  not  entitle 
the  vendor  to  such  articles,  left  in  possession  of  the  vendee,  as  appeared 
to  be  moveable  goods  and  chattels  (u);  and  the  principle  was  laid 
down,  per  Best,  J.,  that  without  a  stipulation  for  a  valuation  in  the 
conditions  of  sale,  fixtures  would  pass  to  the  vendee  in  a  conveyance, 
like  timber  upon  land  {x) :  wherever,  tlierefore,  it  is  intended  in  con- 
tracts which  concern  the  realty  as  well  as  the  fixtures,  that  the  latter 
should  be  paid  for  separately,  a  stipulation  to  that  effect  ought  to  be  in- 
troduced.    Contracts  for  the  sale  of  fixtures  are  not  within  the  Statute 
of  Frauds,  as  they  are  not  goods  and  chattels  within  the  meaning  of 
the  statute,  nor  do  they,  although  annexed  to  the  freehold,  constitute 
an  interest  in  land  (y).     But  a  memorandum  of  the  actual  sale  of  fix- 
tures requires  a  conveyance  stamp,  and  it  makes  no  difference  that  it 
is  in  the  past  tense  (r).     A  reversionary  interest  in  trade  fixtures  will 
pass  by  an  agreement  in  writing,  though  not  a  deed  (a).    Where  a 
lessee,  who  had  power  to  remove  a  greenhouse  fixed  to  the  freehold, 
agreed  to  sell  the  lease,  together  with  the  greenhouse  and  furniture, 
plants  and  crops,  for  a  certain  sum,  but  was  afterwards  unable  to 
obtain  the  lessor's  consent  to  the  assignment  of  the  lease,  which  was 
necessary ;  it  was  held,  that  the  contract  was  an  entire  one,  and  that 
the  lessee  could  not  sue  for  the  price  of  the  greenhouse  (b).    A  steam- 
engine  erected  for  the  purpose  of  working  a  colliery,  to  be  used  by 
the  lessee  of  such  colliery  during  his  term,  but  to  be  held  as  the  pro- 
perty of  the  landlord,  subject  to  such  use,  will  not  pass  to  the  assignees 
of  the  tenant  on  his  bankruptcy,  for  it  does  not  come  within  tlie  de- 
scription of  "  goods  and  chattels"  in  the  12  &  13  Vict.  c.  106,  s.  125, 
nor  had  the  bankrupt  the  actual  or  apparent  ownership  (c).     In  a  later 

(0  Gqfw.  Harris,  5  Man.  &  Gran.  573.  («)  Hortfall  ▼.  Key,  17  Law  J.,  N.  S., 

(■)  CoUgrave  ▼.    Dia$  Santo*,  2  Barn.  &  Exch.,  266. 

Cm.  76 ;  8  Dowl.  &  Ryl  255.  (a)  Petrte  ▼.  Dawion,  2  Car.  &  Kir.  138. 

(x)  See  Orockford  v.  Alexander,  15  Yea.  (6)  SUddw  v.  Crwkthank,  16  Meea*  & 

Jan.  13S;  and  aee  Boydea  ▼.  AP Michael,  I  Wels.  71. 

Croinp.  M.  &  Ros.  177.  (c)  Coombs  ▼.  Beaumont j  5  Bam.  &  Adol. 

(y)  HaUen   ▼.    Runder,  1  Cromp.  M.  &  72 ;  see  also  Ex  parte  Scarth,  1  Mont  Deac. 

Roa.  275  ;    Lee   v.  Rudon,  7  Taunt.  191 ;  &  Oe  G.  240;   and  £r  parte  Broadwood, 

T.  jtrmoU,  1  Tyr.  &  Gr.  4.  ibid.  631. 

X  X 


CONTRACTS  RESPECTING  FIXTURES. 


;  Book  II. 
krm  IV. 
tecT^  8. 


case  it  was  held,  that  fixtures  which,  were  by  law  removable  as  be- 
tween landlord  and  tenant,  as  well  as  on  the  principle  of  the  benefit  of 

~  trade,  part  of  which  were  erected  before  a  mortgage,  and  part  after- 
wards, passed  to  the  mortgagee,  and  not  to  the  assignees  of  the  bank- 
rupt mortgagor  under  the  same  section  (<f ).  By  a  grant  of  a  bouse  all 
the  fixtures  pass.  It  is  otherwise  when,  by  an  enumeration  of  par- 
ticular fixtures  in  the  conveyance,  an  intention  is  shown  to  exclude 
other  fixtures  of  certain  value  and  importance.     A.,  by  deed  of  motl- 

.  gage,  granted,  bargained,  sold,  released  and  confirmed  to  jB.  (in  his 
possession  then  being  by  a  previous  bargain  and  sale)  an  iron-foundry 
and  two  dwelling-houses,  &c.,  and  the  appurtenances,  **  together  with 
all  grates,  boilers,  bells  and  other  fixtures  in  and  about  the  said  two 
dwelling-houses ;"  and  all  trees,  houses,  cottages,  commons,  &c.,  ease- 
ments, profits,  &c.,  to  the  said  foundry,  messuages  and  lands  appe^ 
taining :  there  were  cranes,  presses,  a  steam-engine  and  other  fixtures 
in  the  foundry  used  for  the  purposes  of  the  business  carried  on  there, 
and  valued  at  600/. :  it  was  held,  that  the  specification  of  the  grates 
and  other  fixtures  in  and  about  the  dwelling-houses,  showed  that  those 
in  the  foundry  were  not  intended  to  pass,  though  they  would  have 
passed  if  the  others  had  not  been  mentioned  (e). 


(f )  Removal  of  Fixtures, 
When  the  Te-        The  right  of  a  tenant  to  remove  tenant's  fixtures  continues  only 
move'rlxtwes   ^""°g  ^^^  original  term,  and  during  such  further  period  of  possession 
which  he  has  a  by  him  as  he  holds  the  premises  under  a  right  still  to  consider  himseu 
Right  to  take     ^  tenant :  where  therefore  a  term  was  forfeited  by  the  bankruptcy  of 
the  lessee,  and  the  lessor  entered  for  the  forfeiture,  and  three  weAs 
afterwards  the  assignees  sold  and  removed  a  fixture ;  it  seems  that  the 
assignees  would  have  been  liable  in  trover,  even  if  the  jury  had  not 
found  that  the  three  weeks  was  not  a  reasonable  time  (/).    In  the 
case  of  a  strict  tenancy  at  will  the  tenant  would  probably  be  allowed  a 
reasonable  time  after  the  determination  of  the  will,  if  his  interest  w«c 
not  terminated  by  his  own  act,  as  by  an  act  of  forfeiture  or  breach  of 
conditions.     In  Poolers  case  {g),  where  a  tenant  for  years  made  an 
under-lease  of  a  house  to  J,  S,  who  was  by  trade  a  soap-boiler,  and 
who,  for  the  convenience  of  his  trade,  put  up  vats,  coppers,  tables  and 
partitions,  and  paved  the  back-side,  &c.,  and  which  the  sheriff  tool 
under  a  fieri  facias  against  him,  and  left  the  house  stripped  and  in  & 
ruinous  condition,  so  that  the  first  lessee  was  liable  to  make  it  guod, 
and  therefore  brought  a  special  action  on  the  case  against  the  sheiin 


{4)  Ex  parte  Reynal,  2  Mont.  Deac.  & 
De  G.  443,  where  all  the  cases  are  collected. 
In  Ex  parte  King,  1  Mont.  Deac.  &  De  G, 
119,  the  court  was  divided  in  opinion  on 
the  point.  See  also  Fletcher  v.  Mannings  1 
Car.  &  Kir.  850;  and  Ex  parte  Cowell,  17 


Law  J.,  N.  S.,  Bankr.  16  ;  12  Jurist,  411. 

(e)  Hare  ▼.  Horton,  5  Bam.  ft  AdoL  715; 
2  Nev.  &  Man.  428. 

(/)  ^'ee^onv.fFoM}cocJL7Mees.&Wck 
14. 

(g)  1  Salk.  868. 
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and  those  that  bought  the  goods,  for  the  damage  done  to  the  house;      Book II. 
Holt,  C.  J.,  held,  first,  that,  during  the  term,  ijie  soap-boiler  might  well       sect.  8. 


remove  the  vats  he  had  set  up  in  relation  to  trade ;  and  that  he  might 
do  it  by  the  common  law,  and  not  by  virtue  of  any  special  custom  in 
favour  of  trade  and  to  encourage  industry ;  but  that  after  the  term 
they  became  a  gift  in  law  to  him  in  reversion,  and  were  not  removable.  i 

So  Lord  Hardwicke  held,  that  the  removal  must  be  made  during  the 
ternif  otherwise  the  tenant  will  be  deemed  a  trespasser  (A).    And  in 
another  case,  where  the  purchaser  of  lands,  having  brought  an  eject- 
ment  against  the  tenant  from  year  to  year,  the  parties  entered  into  an 
agreement  that  judgment  should  be  signed  for  the  plaintiff,  with  a  stay 
0^  execution  till  a  given  period ;  it  was  held,  that  the  tenant  could  not 
in  the  interval  remove  buildings,  &c.,  from  the  premises  which  he  had 
bimself  erected  during  his  term,  and  before  the  action  was  brought  (t). 
Where  the  tenant  has  by  law  the  right  to  carry  away  any  erections  or 
other  things  on  the  premises  which  he  has  quitted,  the  inclination  of 
Lord  Kenyon's  mind  was,  that  he  had  a  right  to  come  on  the  pre- 
mises, for  the  purpose  of  taking  them  away ;  but  that  point  was  not 
expressly  determined,^because  the  defendant  had  let  judgment  go  by 
default  (A).     In  later  cases,  however,  the  rule  as  to  the  time  of  removal 
is  laid  down  exactly  as  in  the  previous  decisions  (I) ;  thus  it  has  been 
held,  when  the  yearly  tenant  of  a  house  has  at  his  own  expense,  during 
his  tenn,  bung  bells,  but  quitted  the  premises  without  removing  them, 
that  by  remaining  fixed  to  the  freehold  after  the  expiration  of  the 
term,  they  became  the  property  of  the  landlord,  and  that  the  tenant 
could  not  maintain  trover  for  them  after  the  landlord  had  severed 
them  from  the  freehold  (m).     So  where  steam-engines  were  removable 
by  the  lessee,  but  had  not  been  removed  previously  to  the  lessor  enter- 
ing for  a  forfeiture,  it  was  held,  that  trover  could  not  be  maintained  for 
them  (n). 

It  appears  to  be  generally  understood  in  practice,  that  where  trading  How  the  Re- 
as  well  as  ornamental  fixtures  may  be  removed,  and  are  accordingly  SSctedT'"'  *** 
taken  down,  the  tenant  is  liable  to  repair  any  injury  the  premises  may 
sustain  by  the  act  of  removal ;  and  in  like  manner,  it  would  seem,  that 
where  a  fixture  has  been  put  up  in  substitution  for  an  article  which 
was  attached  to  the  premises  at  the  time  of  the  demise,  the  tenant,  on 
taking  down  his  own  fixture,  is  bound  to  restore  the  former  article,  or 
to  replace  it  by  another  erection  of  a  similar  description  (o).  It  has 
been  held,  that  in  removing  engines,  kc,  partly  fixed  in  brickwork, 

(A)  E^  parte  Quincey,  1  Atk.  477.  255. 

(i)  Fitxherbert  v.  ShaWy  1  H.  Black.  258 ;  (m)  Lyde  &  Rutsell,  1  Barn.  &  Adol.  394. 

Heap  T.  Bartom,  12  C.  B.  274.  (n)  Minshall  ▼.  Lloyd,  2  Meea.  &  Wela. 

{k)  Peniim  v.  Jlob€trt,  2  Eaat,  88 ;  4  Esp.  450 ;  Mur.  &  Hurl.  125 ;  see  also  Maekintoth 

35.  V.  Trotter,  3  Mees.  &  Wels.  184;  1  Horn. 

(/)  Lee  T.  Ilisdon,  7  Taunt  191 ;  2  Marsh.  &  Hurl.  20. 

493;  per  Dallas,  C.  J.,  Colegrave  v.  Dias  (o)  Amos  and  Ferard  on  Fixtures,  89, 

Santoe,  7  Bam.  &  Cres.  76 ;  3  Dowl.  &  Ryl.  2nd  edit. 
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which  a  tenant  has  by  the  terms  of  his  lease  a  right  to  remove,  he  may 
disturb  such  brickwork  as  is  necessary,  and  is  not  bound  to  restore  it 
to  a  perfect  state,  but  that  he  is  liable  for  unnecessary  disturbance  of 
brickwork  (;?). 

(g)  Remedies  respecting  Fixtures. 

When  fixtures,  which  he  considers  have  become  part  of  the  realty, 
have  been  removed,  the  landlord  may  resort  to  the  before-meDtiooed 
remedy  by  an  action  on  the  case  in  the  nature  of  waste ;  for  if  he  » 
right,  such  removal  amounts  to  an  injury  to  the  reversion,  which  the 
law  considers  waste.     He  may  also,  before  the  removal,  apply  to  equity 
for  an  injunction  to  prevent  the  removal.     Although  a  landlord  caunot 
maintain  an  action  of  trespass  for  entering  the  premises  during  the 
occupation  of  the  tenant,  because  occupation  is  necessary  to  maintain 
that  form  of  action;  yet  immediately  upon  the  severance  of  the  fix- 
tures from  the  realty,  they  become  mere  chattels,  and  he  can  maintain 
an  action  of  trespass  for  taking  them  away,  for  the  property  is  vested 
in  him  from  the  time  of  severance ;  again,  where  the  fixtures  hare 
been  unlawfully  severed  from  the  freehold  and  carried  away,  or  othe^ 
wise  converted  or  disposed  of,  the  landlord  may  maintain  an  action  of 
trover  for  their  value  (y).     The  mode  of  the  reversioner  proceeding  in 
these  several  remedies,  for  wrongful  removal  of  fixtures,  will  be  folly 
pointed  out  hereafter  (r). 

Fixtures  being  often  the  subject  of  contracts,  actions  may  be  brought 
for  any  breach  of  such  contracts  by  either  of  the  parties.    These  actions 
generally  arise  either  from  the  breach  of  contracts  respecting  the  care 
and  disposition  of  fixtures  during  the  existence  of  a  tenancy;  or  upon 
contracts  for  the  sale  of  fixtures.     With  respect  to  the  latter  descnp- 
tion  of  actions,  it  has  been  held, — upon  the  often  repeated  principle 
that  fixtures  are  not  chattels  until  severance, — that  the  price  of  fixtures 
to  a  house  cannot  be  recovered  in  an  action  for  goods  sold  and  deli- 
vered merely  («) ;  but  where  the  defendant  agreed  verbally  with  the 
plaintiff  to  take  a  house,  and  purchase  the  fixtures  at  a  valuation  to  be 
made  by  two  brokers ;  and  an  inventory  of  the  furniture  and  fixtures 
was  accordingly  made,  generally  described  as  "  an  inventory  o(  the 
fixtures,  &c."  with  the  gross  amount  placed  at  the  foot  thereof;  itt  an 
action  for  goods  sold  and  delivered,  with  a  count  on  an  account  stated, 
it  was  held,  that  the  defendant,  having  taken  possession  of  and  enjoyed 
the  furniture  and  fixtui'es,  and  paid  part  of  the  sum  determined  by  the 
brokers  to  be  due  for  the  same,  was  liable  on  the  account  stated  for 
the  remainder,  and  could  not  afterwards  object  to  the  plaintifi^s  defec- 


(p)  Foley  V.  Addenbrooke,  IS  Mees.  & 
Wels.  174. 

(q)  Hitchman  v.  Walton,  4  Mees.  &  Wels. 
409;  1  Horn.  &  Hurl.  374;  and  see  Sheen 
V.  RUkU,  6  Mees.  &  Wels.  175 ;  7  Dowl. 


335. 

(r)  See  post,  Book  III. 

(*)  Lee  V.  RUdon,  7  Taunt.  188;  2  Mtf*. 
495 ;   S.  P.  Nutt  ▼.  Bmtier,  S  Esp.  17& 
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tive  title  to  the  house  (t).    A  tenant  who  had  occupied  a  house  in     Book  II. 
which  there  were  certain  fixtures,  which  he  had  purchased  on  entering       sbct\ 


the  bouse,  and  which  he  had  a  right  to  remove  during  his  tenancy, 
agreed  at  his  landlord's  request,  a  few  days  before  the  expiration  of 
his  tenancy,  to  forbear  to  remove  the  fixtures,  the  landlord  agreeing  to 
take  them  at  a  valuation  to  be  made  by  two  brokers ;  the  tenant,  at 
the  expiration  of  his  tenancy,  delivered  up  possession  of  the  house, 
ieariag  the  fixtures  on  the  premises ;  on  the  following  day  the  fixtures 
were  valued  by  two  brokers,  and  the  valuation  was  signed;  it  was 
held,  that  an  action  of  indebitatus  assumpsit  was  maintainable  for  the  I 

price  and  value  of  the  fixtures  (t£).    The  plaintiff,  tenant  of  a  house  for  | 

term  of  years,  being  possessed  of  shelves,  stoves,  ranges,  ovens,  boilers 
and  other  articles  of  household  use,  his  own  property,  but  annexed  to 
the  freehold,  requested  the  landlord  to  purchase  them  at  the  expiration 
of  the  term,  or  let  them  remain  for  purchase  by  the  incoming  tenant, 
but  to  be  taken  away  by  the  plaintiff  if  the  tenant  should  refuse  them  : 
the  landlord  wrote  an  answer,  declining  to  purchase,  but  adding,  ^'  I 
have  no  objection  to  your  leaving  them  on  the  premises,  and  making 
the  best  terms  you  can  with  the  incoming  tenant :"  the  articles  re- 
mained unsevered  from  the  freehold  till  the  entry  of  the  new  tenant, 
who  came  in  under  demise  from  the  same  landlord,  but  who  declined 
to  take  them :  the  plaintiff  then  (after  the  tenant  had  been  two  months 
in  possession)  demanded  liberty  to  enter  and  remove  the  fixtures;  but 
the  tenant  refused  permission :  the  plaintiff  thereupon  brought  case 
for  the  hindrance  and  trover  against  the  tenant;  it  was  held,  that  if 
the  landlord's  letter  to  plaintiff  amounted  to  a  license  to  take  away  the 
articles,  yet,  not  being  under  seal,  it  was  no  valid  grant  of  such  privi- 
lege, as  against  a  new  lessee  in  possession  of  the  premises  and  not 
party  to  the  license,  and  that  trover  would  not  lie  for  the  articles  (x), 
A  lessee  cannot  even  during  his  term  maintain  trover  for  fixtures 
attached  to  the  freehold  (y).     If  a  landlord  severs  fixtures  from  the 
freehold    and   distrains  them,  the  tenant  may   maintain   trover   for 
them  (z).     Where  a  tenant  assigned  his  lease  by  way  of  mortgage, 
but  continued   in  possession  and  became  bankrupt,  whereupon  the 
assignees  removed  fixtures,  which  by  the  lease  were  to  be  yielded  up 
at  the  end  of  the  term  to  the  lessor,  it  was  held,  that  the  mortgagee 

(0  SaimoH  V.  WatsoHt  4  Moore,  78 ;  and  derton^  17  Queen's  B.  Rep.  674. 
•ee  ^ea/  ▼.  Fimey,  1  Camp.  471.  («)  Dalton  v.  Whittem,  S  Queen's  B.  Rep. 

(u)  Hallen  v.  Runder,  1  Cromp.  M.  &  961 ;  3  Gale  &  Dav.  260 ;  Clarke  v,  Ho^f or d, 
Ros.  266 :  3  Tyr.  447.  It  was  also  held,  2  Car.  &  Kir.  640.  The  value  of  them  as 
that  this  was  not  a  sale  of  an  interest  in  chattels  merely  can  he  recovered  as  da- 
land,  within  the  4tb  section  of  the  Statute  ma^es.  But  in  an  action  by  a  mortgagee 
of  Frauds.  Aod  it  was  considered  that  a  against  assignees  of  a  bankrupt  tenant,  who 
Dote  or  memorandum  in  writing  was  not  had  severed  the  fixtures  and  sold  them  se- 
necessary  within  the  17th  section.  paratcly  from  the  lease,  it  was  held,  that 

(')  R^ev  ▼.  HendersoH,  17  Queen's  B.  their  value  while  fixed  might  be  recovered; 

Eep.  674^  Thompson  v.  Pettit,  16  Law  J.,  N.  S.,  Q.  B., 

(y)  MackhUoMh  v.  Trotter,  8  Mees.  &  Wels.  162 ;  11  Jurist,  748. 
1S4;  1  Horn.  &  HurL  20;  i2d#ey  v.  Hen- 
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Sect.  8. 


might  maintain  trover  against  the  assignees  (a).     If  a  tenant  who  is 
possessed  of  the  fixtures,  mortgage  his  term  with  the  fiiturea  and 
afterwards  becomes  bankrupt,  the  mortgagee  may  recover  in  trover 
the  value  of  the  fixtures  from  the  assignees,  who  have  removed  and 
converted  them  (J).     And  where  the  assignees  of  a  bankrupt  mort- 
gagor who  had  vested  in  his  mortgagee  an  immediate  interest  in  fix- 
tures, severed  and  sold  them,  it  was  held,  that  the  mortgagee  was 
entitled  to  recover  from  the  assignees  the  value  of  the  fixtures  esti- 
mated as  between  outgoing  and  incoming  tenant  (c).    A  lessee  of  a 
house  containing  fixtures,  executed  an  assignment  of  the  premises  bj 
way  of  mortgage,  not  mentioning  the  fixtures ;  he  afterwards  assigned 
the  premises  and  all  his  estate  and  effects  to  trustees;  the  trustees 
being  in  treaty  for  a  sale  of  the  fixtures,  the  mortgagee,  whose  prin- 
cipal and  interest  were  due,  took  forcible  possession  of  the  house,  and 
refused,  on  demand,  to  deliver  the  fixtures  up ;  the  trustees  brought 
trover;  and  it  was  held,  that  they  could  not  recover  for  them(rf).   I^ 
another  case,  of  a  declaration  in  trespass  for  taking  the  plaintiffs 
"  goods,  chattels  and  effects,"  it  was  held,  that  the  value  of  fixtures 
might  be  recovered  under  these  words  (e). 

If  an  incoming  tenant  purchase  as  fixtures  from  the  outgoing  tenant 
^  property  which  in  fact  belongs  to  the  landlord,  he  may  recover  baclt 
improper  Sale  the  money  he  paid  for  it,  in  an  action  against  the  outgoing  tenant  for 
money  had  and  received ;  and  in  such  action  it  will  be  no  defence  that 
the  outgoing  tenant  was  not  aware  that  the  articles  belonged  to  the 
landlord,  having  bought  them  himself  from  a  preceding  tenant;  he, 
however,  has  his  remedy  against  such  preceding  tenant  (/).  Where 
the  owner  of  the  goodwill  and  fixtures  of  a  public-house  allowed  ano- 
ther person  to  represent  himself  as  such  to  the  landlord,  whereupon 
they  let  the  house  to  him  and  he  sold  the  house  and  fixtures  to  a  bona 
fide  purchaser;  it  was  held,  that  the  real  owner  of  the  fixtures  had 
estopped  himself  from  recovering  the  fixtures  of  the  purchaser  (g). 
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Sect.  9. — Survey  and  Valuation  of  Dilapidations  and  FlxiurtS' 
(a)  When  made. 
When  made  All  observations  upon  the  mode  of  making  a  survey  of  demised 

forroer  part  of    prcmiscs,  to  ascertain  the  state  of  dilapidations,  and  the  necessity  of 
repairs,  have  been  reserved  to  the  end  of  the  chapter,  as  more  strictly 


the  Term. 


(a)  Hitckman  v.  Walton^  4  Mees.  &  Wels. 
409;  1  Horn.  &  Hurl.  374. 

(b)  BoydeU  v.  APMichaelf  1  Cromp.  M.  & 
Ros.  177 ;  8  Tyr.  974 ;  and  see  Ex  parte 
ReynaU,  2  Mont.  Deac.  &  De  G.  443 ;  Ex 
parte  King,  1  Mont  Deac.  &  De  G.  119; 
Fletcher  v.  Manning,  1  Car.  &  Kir.  350;  and 
Ex  parte  Heathcote,  2  Mont  Deac.  &  De  G. 
711. 

(c)  Thompton  v.  Pettit,  10  Queen's  B. 


Rep.  101. 

(d)  Longttafv,  Meagoe,  2  Ad.  &  KL 1^: 
4Nev.  &  Man.  211. 

(e)  Pitt  V.  Shew,^  Barn.&  AUL206;  tee 
also  Ttoigg  V.  PotUj  1  Cromp.  M.  &  B** 
89;  3  Tyr.  969. 

(/)  Robinson  v.  Andertan^  Peake,9i 
(^)  Or^gg  V.  WelU,  10  Ad.  &  BI  90;  8 
Per.  Sr  Dav.  296. 
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following  the  several  subjects — repairs^  cultivation,  waste  and  fixtures.      Book  II. 
already  treated  of.    There  are  three  periods  at  which  surveys  of  dila-       sect.  9. 


pidatioQS  are  usually  made :  the  first  in  the  former  part  of  the  term, 
the  second  when  near  its  expiration,  and  the  third  after  the  conclusion 
of  it.  With  respect  to  the  first,  when  the  lease  contains  covenants  to 
repair  on  the  part  of  the  tenant,  and  to  repair  after  a  certain  notice, 
with  a  right  of  entry  to  the  landlord  to  ascertain  what  repairs  are 
needful,  the  most  efficient  and  beneficial  method,  both  for  landlord 
and  tenant,  is,  that  an  architect  should  be  employed  to  take  a  survey, 
and  draw  up  a  schedule  or  specification  of  repairs,  and  of  the  rein- 
statements (by  tenant)  of  decayed  and  dilapidated  parts.  And  on  this 
report,  and  on  due  notice  being  given  according  to  the  covenants  of 
the  lease,  and  to  the  customs  of  leaseholders,  an  action  will  lie  for  non- 
performance (A). 

When  the  survey  is  made  during  the  last  twelve  months  of  the  When  made 
term,  a  schedule  or  specification  of  repairs  and  reinstatements  is  drawn  Expiration  of 
up  as  in  the  former  instance ;  and  also  an  estimate,  or  assessment  of  a  the  Term, 
sum  of  money  to  be  paid  on  the  expiration  of  the  lease  by  the  tenant, 
in  de&ult  of  his  doing  the  repairs,  as  a  compensation  for  the  condition 
that  the  tenement  is  in,  worse  than  it  ought  to  be,  reasonable  wear  and 
tear  excepted.     The  tenant  has  then  his  election,  whether  he  will  so 
repair,  or  pay  the  amount  assessed  for  dilapidations  (i). 

An  assessment  of  dilapidations,  and  a  notice  to  the  tenant  to  repair.  When  made 
are  unnecessary  when  the  term  has  expired  (although  the  notice  is  fre-  ration  of  the^^' 
quently  given),  as  the  covenant  to  give  three  months'  notice  to  repair  '^^^^^ 
refers  to  operations  only  which  are  to  be  done  within  the  term  (A). 

(b)  Mode  of  making. 

When  there  is  a  covenant  that  the  landlord  may  enter  so  many  times  Right  of  Land- 
j     .        ^,  X  xi.  •  J  X  •       xi-  l<>rd  to  enter 

during  the  year  to  survey  the  premises,  and  to  require  the  necessary  the  Premiaea 

repairs  to  be  done,  he  may  select  any  days  in  the  year  that  he  thinks  ^  »«rvey« 
fit,  whether  they  be  the  worst  or  best  time  for  doing  repairs  (/)•  It 
was  once  held,  that  an  action  would  lie  against  a  tenant  for  refusing  to 
permit  his  landlord  to  enter  to  see  if  any  waste  had  been  committed, 
although  it  was  not  shown  that  any  waste  had,  in  fact,  been  com- 
mitted (m) ;  but  this,  it  is  conceived,  is  not  now  law ;  for  the  landlord, 
having  parted  with  the  possession,  has  no  right  to  enter  the  premises, 
unless  there  is  a  power  reserved  to  him  for  that  purpose. 

The  surveyor  must  be  careful  in  considering  what  buildings  are  What  Dilapi- 
become  fixed  to  the  freehold,  and,  therefore,  as  before  stated,  subject  be*indud«l!^ 
to  dilapidations,  and  what  are  merely  accessorial,  and  may  be  removed 

(&)  Elmes  on  Dilapidations,  84.  (0  Per  Lord  Eldon,  HUl  t.  Barclay,  16 

(i)  Ibid.  Ve«.  jun.  403. 

{k)  Luxmare  ▼.  Jtolwm,  1  Bam.  &  Aid.  (m)  Hunt  v.  Downman,  Cro.  Jac  47S. 
584w 
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by  the  tenant.  In  taking  his  survey,  he  Bhould  include  the  want  of 
repairs  which  exists  in  the  former,  but  must  not  notioe  the  dilapida- 
tioDS  of  the  latter,  as  they  are  the  property  of  the  tenant,  and  may  be 
removed  by  him.  The  dilapidations  of  farm  buildings  must,  in  all 
cases,  be  included,  as  the  tenant  can  in  no  case  remove  the  erectjone 
made  by  himself  during  the  term. 

The  valuation  of  fixtures  is  very  seldom  made  between  the  landlord 
and  tenant;  and  when  it  is,  few  cases  of  nicety  occur,  as  there  can  be 
but  little  doubt  as  to  the  articles  to  be  taken :  it  is  usually  nude 
between  the  outgoing  and  incoming  tenant,  and  in  that  case  it  is  mate* 
rial  to  consider  what  articles  should  be  included.  Only  those  things 
which  are  removable  by  the  outgoing  tenant  should  be  valued,  whether 
the  restriction  be  in  consequence  of  the  general  law  as  to  the  remonl 
of  fixtures  or  of  express  stipulation  of  the  parties.  The  rights  of  the 
parties,  however,  regarding  particular  articles,  are  much  regulated  by 
custom ;  and  it  has  accordingly  been  lately  held,  tliat  a  custom  to 
value  a  particular  article,  as  between  outgoing  and  incoming  tenant,* 
a  proper  criterion  for  determining  the  nature  of  the  property,  and  whe* 
ther  it  be  a  fixture  or  not  (n). 

By  statute  65  Geo.  III.  c.  184,  schedule,  tit  AppraUmentf  any 
"  appraisement  or  valuation  of  any  estate  or  effects,  real  or  personal, 
heritable  or  moveable,  or  of  any  interest  therein,  or  of  the  annual  ▼alue 
thereof,  or  of  any  dilapidations,  or  of  any  repairs  wanted,  or  of  the 
materials  and  labour  used  or  to  be  used  in  any  buildings,  or  of  any 
artificer's  work  whatsoever :" 

£  i.  I 
Where  the  amount  of  such  appraisement  or  valuation  shall 

not  exceed  50Z.  requires  a  stamp  duty  of 0    2   6 

And  where  it  shall  exceed  60/.  and  not  exceed  100/.  ..050 
And  where  it  shall  exceed  100/.  and  not  exceed  200/.  .  .  0  10  0 
And  where  it  shall  exceed  200/.  and  not  exceed  600/.  .  .  0  15  ^ 
And  where  it  shall  exceed  500/. lOO 

Nothing  being  referred  to  appraisers,  except  the  mere  value  of 
goods,  and  of  the  repairs  of  a  farm,  an  appraisement  stamp  upon  the 
written  valuation  is  sufficient  without  an  award  stamp  (o) ;  although, 
in  fact,  the  appraisement  is  in  the  nature  of  an  award  (/)).  It  has 
been  held,  that  if  a  broker  be  called  to  prove  the  value  of  goods,  he 
need  not  produce  an  inventory  written  on  an  appraisement  stamp  (7)  •' 
and  when  the  appraisement  is  made  merely  for  the  private  information 
of  the  party  procuring  it  to  be  made,  without  any  intention  of  its  being 
obligatory  as  a  contract,  it  need  not  be  stamped  at  all  (r)* 


(n)  Davit  ▼.  Jones,  2  Barn.  &  Aid.  165 ; 
and  see  Watherell  v.  HowelU,  1  Camp.  227. 
(o)  Le*dt  ▼.  BurrmMt  12  East,  1. 
(p)  PerMnt  v.  Pottt,  2  Chit,  399. 


{q)  St(^d  T.  aark^  1  Car.  &  Pay.  tf- 
(r)  Atkhwm  ▼.  FeU,  5  Mank  &  S^«- 
240. 
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(c)  Expenses  of  Survey.  Chaptbe  lV*n 

The  expenses  of  survey  are  usually  borae  by  the  landlord,  unless  -^— 

there  be  some  special  agreement  to  the  contrary.     It  is  not,  therefore,  ^  ^^^^  **1 
common  in  an  action  for  breach  of  contract  by  the  dilapidation  of  pre-  to  be  defrmyedl 
mises,  to  allow  to  the  landlord  the  expenses  he  has  been  put  to  in 
ascertaining  what  has  been  the  extent  of  injury  sustained.     Inciden- 
tally, however,  the  jury  consider  this  matter,  in  estimating  the  amount 
of  damages  they  give  by  their  verdict. 

The  surveyor  is  to  be  paid  according  to  his  labour,  and  not  ac-  At  what  Uau 
cording  to  the  amount  of  bills  he  looks  over,  or  the  amount  of  money  to"be*remu^ 
expended,  or  to  be  expended  (s) ;  although  a  commission  of  6  per  nerated. 
cent  on  the  sum  laid  out,  when  such  was  proved  to  be  the  usage,  has 
been  allowed  (t).     If  a  surveyor  make  an  estimate,  which  turns  out  to 
be  incorrect  to  a  considerable  amount,  through  his  omitting  to  take 
reasonable  precaution  in  forming  his  judgment,  he  is  not  entitled  to 
recover  anything  for  his  plans,  specifications  or  estimates,  made  for 
the  work  (t£).     As  questions  occasionally  rise,  whether  surveyors  are 
entitled  to  be  paid,  when  their  surveys  appear  to  have  been  incorrectly 
or  negligently  taken,  the  following  remarks  of  Lord  Teuterden  and 
Best,  C.  J.,  in  the  case  of  Moneypenny  v.  Hartlarid,  will  convey  a 
clear  idea  of  the  mode  in  which  their  claims  are  considered  in  a  court 
of  law.     Lord  Tenterden,  in  the  first-mentioned  report,  is  stated  to 
have  said,  that  "  If  a  surveyor,  who  makes  an  estimate,  sues  those  who 
employ  him  for  the  value  of  his  services,  and  it  appear  that  he  was  so 
negligent,  that  he  did  not  inform  himself,  by  boring  or  otherwise,  of 
the  nature  of  the  soil  of  his  foundation  and  it  turned  out  to  be  bad, 
this  goes  to  his  right  of  action ;  and  if  he  went  upon  the  information 
of  others,  which  now  turns  out  to  be  false  or  insufficient,  he  must  take 
the  consequences,  for  every  person  employed  as  a  surveyor  must  use 
due  diligence.     Whether  the  plaintiff  has  used  due  diligence  or  not  is 
a  question  for  the  jury,  and  if  the  plaintiff  went  on  the  statements  of 
othersy  that  is  no  excuse,  as  it  was  his  duty  to  ascertain  how  the  fact 
was,  or  to  report  to  his  employers  that  he  only  went  on  the  information 
of  others,  or  that  the  fact  was  uncertain;"  and  in  the  latter  report, 
Best,  C.  J.,  summed  up  thus,  ''  Supposing  negligence  or  want  of  skill 
to  be  sufficiently  made  out,  unless  that  negligence  or  want  of  skill  has 
been  to  an  extent  that  has  irendered  the  work  useless  to  the  defendants, 
they  must  pay  him  and  seek  their  remedy  in  a  cross  action ;  for  if 
it  were  not  bo,  a  man  by  a  small  error  might  deprive  himself  of  his 
whole  remuneration."     ^'I   grant  that  it  is  not  a  trifling  deviation 
from  an  estiniate  that  is  to  prevent  a  party's  recovering ;  but  if  a  sur- 
veyor delivers  in  an  estimate  greatly  below  tlie  sum  at  which  a  work 

(«)  Uptdell  ▼.  Stewart,  Peake,  198.  (m)  Moneypenny  t.  Hartland,  1  Car.  ft 

(#)  Ckapmtm  v.  Z>e  Taeiei,  2  Stark.  291.         Pay.  852 ;  2  Car.  &  Pay.  878. 
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can  be  done,  and  thereby  induces  a  private  person  to  undertake  what 
he  would  not  otherwise  do,  then  I  think  he  is  not  entitled  to  recover; 
and  tliis  doctrine  is  precisely  applicable  to  public  works.    There  are 
many  in  this  metropolis,  which  would  never  have  been  undertaken  at 
ally  had  it  not  been  for  the  absurd  estimates  of  surveyors.    I  think  if 
it  was  so  in  the  present  case,  the  plaintiff  is  not  entitled  to  recover: 
and  it  appears  that  Lord  Chief  Justice  Abbott  was  of  the  same  opinion. 
His  Lordship  says,  '  I  think  it  of  great  importance  to  the  public,  that 
gentlemen  in  the  situation  of  the  plaintiff  should  know,  that  if  they 
make  estimates,  and  do  not  use  all  reasonable  care  to  make  themselves 
informed,  they  are  not  entitled  to  recover  any  thing.'     And  to  this  I 
am  disposed  to  add  a  qualification,  which  is  found  in  my  brother 
Bayley's  opinion ;  his  words  are,  '  the  plaintiff  claims  as  much  as  his 
services  are  worth,  and  if  he  led  his  employers  into  a  great  expense  by 
his  want  of  care,  his  services  would  be  worth  nothing.'     If  you  think 
the  lowness  of  the  estimate  in  this  case  induced  the  parties  to  under- 
take the  work,  then  you  should  find  your  verdict  for  the  defendants. 
It  is  said  to-day,  that  there  is  a  difference  between  an  estimate  and  a 
contract ;  I  do  not  agree  in  that  observation ;  between  honest  men 
there  is  no  difference  at  all.     A  man  should  not  estimate  a  work  at  a 
price  at  which  he  would  not  contract  for  it ;  for  if  he  does,  he  deceives 
his  employer.     It  appears  that  1400Z.  in  addition  to  the  estimate  vas 
required  for  the  planking  and  piling,  and  3300/.,  in  addition  to  the 
1700/.,  for  the  completion  of  the  road.     Is  a  man  to  tell  me,  that  a 
thing  can  be  done  for  1700/.  which  cannot  be  completed  for  l^s  than 
5000/.?    But  it  is  said,  that  there  has  been  no  negligence  here,  because 
the  plaintiff  had  been  informed  by  another  of  the  state  of  the  soil.    In 
my  opinion  he  should  not  have  trusted  to  such  information." 


Usual  Mode 
of  proving  the 
Extent  of  Di- 
lapidations. 


(d)  Proof  of. 
The  fact  of  the  survey  and  valuation  of  dilapidations  or  fixtures,  is 
usually  proved  in  actions  brought  for  breach  of  contract,  by  calling 
the  architect  or  surveyor  who  made  the  survey  and  valuation :  he  wiD 
speak,  not  only  to  the  existence  of  the  want  of  repairs — where  that 
forms  the  ground  of  action — but  also  the  reasonableness  of  his  estimate 
of  the  damage  sustained.  As  in  these  cases  the  surveyor  is  a  most 
essential  witness,  on  account  of  the  impracticability  of  any  one  else 
being  able  to  give  more  than  a  general  idea  of  the  state  of  the  pre- 
mises, it  is  obviously  desirable  to  employ  a  man  of  credit  and  intelli- 
gence in  his  profession  for  the  purpose.  General  corroborative  evidence 
may  be  given  by  unprofessional  persons,  who  are  acquainted  with  the 
state  of  the  premises ;  but  such  evidence  should  never  be  entirdy 
relied  upon ;  a  surveyor  should  in  all  cases  be  employed,  where  the 
matter  is  likely  to  become  the  subject  of  consideration  in  a  court  of 
justice. 
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At  common  law  lessees  were  not  answerable  to  their  landlords  for  state  of  the 

accidental  or  negligent  burning ;  then  came  the  Statute  of  Gloucester  i*^^,  ^"^ 

(6  Edw.  I.  c.  5),  which,  by  making  tenants  for  life  and  years  liable  to  Contract applW 

waste,  without  any  exception,  consequently  rendered  them  answerable  *^*  *  ^    *'*■• 

for  destruction  by  fire ;   and  since  by  the  statute  14  Geo.  III.  c.  78, 

8.  86  (a),  it  is  enacted,  "  that  no  action,  suit  or  process  whatsoever 

shall  be  had,  maintained  or  prosecuted  against  any  person  in  whose 

house,  chamber,  stable,  bam  or  other  building,  or  on  whose  estate 

any  fire  shall  accidentally  begin,  nor  shall  any  recompense  be  made 

by  such  person  for  any  damage  suflPered  thereby ;"  provided  "  that  no 

contract  or  agreement  made  between  landlord  and  tenant  shall  be 

hereby  defeated  or  made  void.*'     It  has  been  considered  that  this 

enactment  would  prevent  tenants  from  being  liable  to  their  landlords 

where  a  fire  happened  either  by  pure  accident  or  by  negligence  (ft) ;  but 

in  a  late  case  (c),  it  has  been  held,  that  this  enactment  does  not  extend 

to  fires  occasioned  by  the  negligence  of  a  person  or  of  his  servants, 

and  therefore  some  tenants  {d)  may  perhaps  be  held  to  be  liable  to 

their  landlords,  even  though  there  is  no  special  contract  or  agreement 

between  them  {e). 


(a)  This  enactment  is  more  extensive 
than  the  previous  one  of  6  Anne,  c.  81,  s.  6, 
which  was  made  perpetual  by  10  Anne,  c.  14, 
B.  1,  but  repealed  by  12  Geoi  III.  c.  73,  as 
appears  by  14  Geo.  III.  c.  78,  s.  101.  This 
enactment  of  14  Geo.  III.  c  78,  s.  86,  is 
not  repealed  by  the  new  building  act,  7  &  8 


Vict,  c  84.  ^ 

(6)  2  Black.  Com.  281 ;  1  Black.  Cdh. 
481. 

(c)  FUliter  v.  Phippard,  11  Queen's  B. 
Rep.  347. 

{d)  See  ante,  464. 

(«)  See  ante,  435,  489,  461. 
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(b)  Contracts  to  Insure. 

The  contract  to  insure  from  loss  or  damage  by  fire  usually  specifier 
the  amount  or  value  intended  to  be  insured — the  particular  office  in 
which  the  party  must  insure — and  the  name^  whether  that  of  the  lessor 
or  lessee,  in  which  the  insurance  must  be  effected.     In  many  cases, 
however,  particularity  to  this  extent  is  not  considered  essential:  thus 
it  has  been  held,  that  a  covenant  in  a  lease  ''  that  the  lessee  shall  insure 
and  keep  insured  the  sum  of  800/.  at  the  least,  in  some  sufficient 
insurance  office  within  the  cities  of  London  or  Westminster,"  is  suffi- 
ciently certain  (/) ;  Lord  Ellenborough  observing,  that  by  a  reasonable 
intendment  the  insurance  was  to  be  understood  as  against  fire,  and  the 
lessee  bound  to  insure  and  keep  insured  in  the  specified  sum  in  an 
office  where  policies  against  fire  were  usually  effected.     In  addition  to 
the  contract  to  insure,   the  covenant  almost  universally  contains  a 
clause  to  produce  the  policy,  and  the  receipt  for  the  current  year's 
premium,  at  the  request  of  the  lessor,  in  order  that  he  may  have 
assurance  of  the  fact  of  the  contract  having  been  complied  with  (y). 

It  is  undecided  whether  a  covenant  merely  to  insure  premises 
against  fire  is  a  covenant  which  runs  with  the  land,  and  consequently 
binds  assignees;    but  where  the  premises   were  situate  within  the 
weekly  bills  of  mortality,  such  a  covenant  has  been  held  to  run  with 
the  land  (A);  because,  by  the  old  Building  Act,  14  Geo.  III.  c.  78 (i), 
the  landlord  may  insist  upon  the  sum  received  from  the  insurance 
office  being  laid  out  in  rebuilding  and  reinstating  the  premises.    Of 
course  a  covenant  expressly  in  those  terms  would  do  the  same  if  the 
premises  were  in  any  other  place :  and  in  that  case  Best,  J.,  intimated 
an  opinion  that  the  mere  covenant  to  insure  would  in  any  place  run 
with  the  land  (j).     Under  a  covenant  to  insure  in  such  office  as  the 
lessor  or  his  assigns  should  direct,  an  assignee  cannot  take  advantage 
of  a  direction  given  by  the  lessor  before  assignment,  which  had  not 
been  obeyed,  so  as  to  work  a  forfeiture  after  the  assignment,  the  lessee 
not  having  had  notice  of  the  assignment  or  any  direction  from  the 
assignee  (ft).     A  court  of  equity  will  not  relieve  against  a  forfeiture  for 
the  breach  of  a  covenant  to  insure  (Z). 


What  amounts 
to  a  Breach  of 
a  Covenant  to 
insure. 


(c)  Extent  of  Liability, 
Where  a  lessee  has  covenanted  to  insure  and  keep  insured,  it  will 
be  a  breach  of  the  covenant  if  he  permit  the  premises  to  remain  unin- 
sured, although  it  be  only  for  a  short  period  of  time,  and  no  fire  or 
damage  happen :   thus,  where  a  lessee  covenanted  to  keep  premises 


\f)  Dot  A.  Pitt  ▼.  Slumn,  8  Camp.  184. 

Ig)  See  Doe  d.  Bridger  ▼.  Whitehead,  8 
Ad.  &  £1.  671 ;  8  Nev.  &  Per.  557;  1  Will. 
WoL  &  Hod.  521 ;  see  also  Doe  d.  Ive  v. 
Scott,  Am.  &  Hod.  76. 

(A)  Fermn  v.  Smith,  5  Bam.  8r  Aid.  1. 


(f )  This  provision  is  not  repealed  by  the 
new  building  act,  7  &  8  Vice  c  Si. 

(j)  See  ante,  Book  I^  Chap.  IV.,  Sect  i, 
(b),  pp.  88.  89. 

(k)  Crtmtv,  Batten,  2  Com.  L.  Rep.  1606. 

(0  WkiU  ▼.  ^oTMr,  2  Meriv.  459. 
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insured,  and  omitted  to  pay  the  premium  till  after  the  expiration  of     Book  II. 
fifteen  days  beyond  the  year,  but  at  the  end  of  the  month  he  paid  the      *sect.  L 


premium,  which  was  accepted  by  the  company,  as  reviving  the  in- 
surance from  the  former  year;   it  was  held,  that  the  covenant  was 
broken,  the  premises  having  in  fact  remained  uninsured  from  the  expi- 
ration of  the  fifteen  days  to  the  time  the  premium  was  paid  (m) :  but 
where  a  lessee,  having  covenanted  to  keep  8002.  insured  on  the  pre- 
mises, eflPected  an  assurance  containing  a  memorandum,  that  in  case 
of  the  death  of  the  insured  the  policy  might  be  continued  to  his 
personal  representative,  provided  an  indorsement  to  that  effect  was 
made  upon  it  within  three  months  after  his  death,  and  died ;  and  an 
indorsement  continuing  the  policy  to  his  personal  representative  was 
made  after  the  expiration  of  the  three  months,  it  was  held  to  be  no 
breach  of  the  covenant  to  insure  (n).     Where  a  lessee  covenants  to 
insure  and  keep  insured,  and  deposit  the  policy  with  the  lessor,  the 
covenant  does  not  mean  that  he  is  to  effect  one  policy  and  keep  that 
policy  on  foot,  but  that  the  premises  should  always  be  kept  insured  by 
one  policy  or  another ;  and  it  is  a  breach  if  they  are  uninsured  at  any 
one  time,  and  a  continuing  breach  for  any  portion  of  the  time  they  are 
unmsured  (o).    Where  there  was  a  covenant  to  insure  and  continue 
insured  the  premises  in  the  joint  names  of  the  lessor  and  the  lessee, 
but  the  lessee  effected  an  insurance  in  his  own  name  alone,  and  showed 
the  policy  to  the  lessor,  who  approved  of  it,  and  afterwards  accepted 
rent ;  it  was  held,  that  there  was  a  continuing  breach  of  the  covenant, 
and  that  the  acceptance  of  rent  waived  the  previous  breaches  only  (p). 
A  breach  of  covenant  is  committed  if  the  lessee  covenants  to  insure 
the  buildings  from  time  to  time  and  at  all  times,  and  leaves  a  part 
uninsured  for  two  months  after  execution  of  the  lease ;  although  the 
greater  part   of  the  premises  were   already  insured  at  the  requisite 
amount  by  a  policy  expiring  at  the  end  of  the  two  months,  and  that 
on  its  expiration  a  new  policy  was  effected  covering  all  the  premises, 
which  were  then  insured  at  the  stipulated  amount.     So,  where  there 
was  a  covenant  by  the  tenant  to  insure  in  the  names  of  three  lessors, 
and  the  insurance  was  made  in  their  names  jointly  with  the  tenant, 
it  was  held  a   breach  of  the  covenant ;   and  that  the  premises  being 
within  the  operation  of  the  Building  Act  (14  Geo.  III.  c.  78,  s.  83) 
made  no  difference  (q).     In  another  case,  where  an  action  of  ejectment 
was  brought  on  a  forfeiture,  for  breach  of  the  covenant  in  a  lease, 
wherein  the  lessee  covenanted  to  insure  in  the  joint  names  of  himself 
and  the  lessor  in  two-thirds  of  the  value  of  the  premises  demised ;  and 
the  lessee  had  insured  in  his  own  name  only,  and,  as  contended,  to  a 

(»)  Doe  d.  Piit  t.  Shewin^  3  Camp.  134;  (p)  Doe  d.  Afuston  v.  Gladwin,  6  Queen's 

^iZf«n  V.  Wilson,  2S  Law  J.,  C.  P.,  137.  B.  Rep.  953 ;  ante,  pp.  278,  279. 

(n)  Doe  d.  Pitt  ▼-  Lamingy  4  Camp.  73.  {q)  Penniall  v.  Harborne,  11  Queen's  B. 

(o)  Doe  d.  Flo9Per  ▼.  Peck,  i  Barn.  &  Adol.  Rep.  368. 
438. 
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less  amount  than  two-thirds  of  the  value  of  the  premises;  bat  both 
parts  of  the  lease  had  remained  in  the  possession  of  the  lessor,  and  an 
abstract  only  had  been  delivered  by  him  to  the  lessee,  which  contained 
no  mention  that  the  insurance  was  to  be  in  the  joint  names,  thoogh  it 
stated  that  the  insurance  was  to  be  in  two-thirds  of  the  Take  of  the 
premises ;  and  the  lessor  had  previously  insured  the  premises  at  the 
same  sum  as  the  defendant :  it  was  held,  that  the  conduct  of  the  lessor 
being  such  as  to  induce  a  reasonable  and  cautious  man  to  conclode 
that  he  was  doing  all  that  was  necessary  or  required  of  him  by  insoriog 
in  his  own  name,  and  to  the  amount  insured,  he  could  not  recoTer  for 
a  forfeiture,  though  there  was  no  dispensation  or  release  from  Ik 
covenant  (r).  So  where  the  lessee  was  to  insure,  with  a  proviso  that 
if  he  did  not  the  lessor  might:  it  was  held,  that  the  lessor  could  not 
recover  in  ejectment  for  a  forfeiture,  if  by  his  conduct  he  had  led  the 
lessee  to  believe  the  premises  were  insured  by  himself  («).  It  may  be 
remarked,  that  where  there  is  a  covenant  to  repair,  and  another  to 
insure  in  a  specific  sum,  the  liability  of  the  lessee  on  the  former  cove- 
nant is  not  limited  to  the  amount  of  the  sum  to  be  insured  under  the 
latter  (t).  Where  the  performance  of  a  covenant  to  insure  in  an  under- 
lease, did  not  necessarily  include  a  performance  of  the  corresponding 
covenant  in  the  original  lease,  and  the  premises  were  uninsured,  and 
the  original  lessor  entered  for  breach  of  the  covenant  to  insure,  and 
there  was  no  general  covenant  in  the  under-lease  to  indemnify  against 
the  covenants  in  the  original  lease,  the  lessee  cannot  recover  against 
the  under-lessee  damages  for  the  term  which  he  has  lost  by  his  own 
default  (u). 

Sect.  2. — Respecting  Assignments  and  Under^Leases. 
(a)  Contracts  relating  to  Assignments  and  Under-Leases. 

A  covenant  either  absolutely  not  to  assign  the  premises,  or  not  to 
assign  them  without  the  consent  of  the  lessor,  and  a  proviso  for  re- 
entry in  case  the  lessee  do  assign,  are  very  oflen  contained  in  leases  (j)- 
The  landlord  relies  perhaps  on  the  tenant's  honesty,  or  he  approves  oi 
his  skill  in  farming,  and  thinks  that  he  will  take  more  care  of  the 
farm  than  another ;  and  therefore  he  has  a  right  to  guard  agsonst  the 
event  of  the  estate  ialling  into  the  hands  of  any  other  person  who  may 
not  manage  it  so  well  as  the  original  tenant ;  indeed  it  is  but  reason- 
able that  a  landlord  should  exercise  his  judgment  with  respect  to  the 


(r)  Doe  d.  Knight  ▼.  Rowe,  Ryan  &  Mood. 

(ff)  Doed.  Pitman  v.  Sutton,  9  Car.  &  Pay. 
706. 

(t)  Dighy  ▼.  Atkinsony  4  Camp.  275. 

(u)  Logan  ▼.  Hall,  4  C.  B.  598.  As  to 
where  the  onus  lies  on  the  tenant  of  proving 
that  a  delay  to  insure  is  reasonable,  see  Doe 
d.  Darlington  v.  Ulph,  13  Queen's  B.  Rep. 


204. 

(«)  Entry  and  eyiction  by  the  leww « 
part  of  the  land  is  no  defence  to  an  acdoo 
on  such  a  covenant;  Nrtcton  ▼.  JUi^^  ^ 
Queen's  B.  Rep.  518;  1  Gale  &  Dat.  44; 
or  to  any  covenant  except  that  for  ^^  P*I' 
ment  of  rent;  Morrison  ▼.  Ckadwick,  7  C.  fi> 
Rep.  266 ;  6  D.  &  Low.  567. 
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person  to  whom  he  trusts  the  management  of  his  estate,  a  coveaant, 
therefore,  to  that  effect  is  perfectly  legal  and  proper.     A  covenant  not 
to  assign  or  under-let  without  leave  of  the  lessor  first  had  and  ob- 
tained, is  a  fair  and  usual  covenant  (y) ;  but  although  that  is  the  case, 
a  contract  to  grant  a  lease  with  common  and  usual  covenants  does  not 
comprise  by  implication  a  covenant  not  to  assign  without  license  (r). 
A  proviso  in  a  lease  that  the  landlord  shall  re-enter  on  the  tenant's 
committiDg  an  act  of  bankruptcy  whereon  a  commission  shall  issue,  is 
good,  for  it  is  a  proviso  not  contrary  to  any  express  law,  or  to  reason, 
or  public  policy ;  and  the  landlord,  in  such  a  case,  parts  with  his  term 
on  accoant  of  his  personal  confidence  in  his  tenant,  which  is  mani- 
festly the  case  in  all  leases  where  clauses  against  alienation  are  in- 
serted (a).    Although  conditions  in  restraint  of  alienation  are  legal  and 
nsnal,  courts  of  law  have  always  held  a  strict  hand  over  such  methods 
of  defeating  leases,  and  have  countenanced  very  easy  modes  of  putting 
an  end  to  them :   therefore  where  the  words  of  the  condition  were, 
**  that  the  lessee,  his  executors  and  administrators  shall  not  at  any  time 
or  times  during  the  demise  assign,  transfer,  or  set  over,  or  otherwise 
do  or  put  away  the  indenture  of  demise,  or  the  premises  hereby 
demised,  or  any  part  thereof,"  it  was  held,  that  this  condition  was  not 
broken  by  an  under-lease,  for  that  ^*  assign,  transfer,  and  set  over," 
being  mere  words  of  assignment,  did  not  extend  to  an  under-lease  (6). 
A  court  of  equity  will  not  relieve  against  a  forfeiture  for  alienation 
without  license  (c). 

If  a  lease  contain  a  proviso  that  the  lessee  shall  not  set,  let,  or  Decisions  on 

assign  over  the  whole  or  part  of  the  premises  without  leave  in  writing^  ^ken^^  ^^ 

on  pain  of  forfeiting  the  lease  (d) ;  a  parol  license  to  let  part  of  the 

premises  does  not  discharge  the  lessee  from  the  restriction  of  such  a 

proviso.     It  was  long  since  laid   down,  however,  that  if  the  lessor 

license  his  lessee  to  alien  part,  he  may  alien  the  residue  without  license, 

for  the  lessor  cannot  enter,  because  if  he  should  enter  for  the  condition, 

be  should  enter  upon  the  entire,  as  it  was  limited  ;   and  if  he  should 

enter  upon  the  entire,  he  would  destroy  that  which  he  had  licensed  to 

be  aliened,  which  he  cannot  do  (f ) ;    and  therefore  that  on  a  proviso 

that  a  lessee  and  his  assigns  shall  not  alien  without  license,  if  the  lessor 

give  license,  the  condition  is  entirely  destroyed,  and  the  assignee  may 

afterwards  assign  or  demise  the  whole  or  any  part  of  the  term  without 

license^  for  the  condition  is  considered  as  gone(/).     The  license  need 


I 


\ 

\ 


Cjf)  Morgan  ▼.  Slaughter,  1  Esp.  8 ;  5.  P. 
Poikin^Aam  v.  Croft,  3  Anst.  700. 

(x)  Henderwn  ▼.  Hay,  3  Bro.  Cha.  Ca. 
632  ;  S.  P,  Church  ▼,  Brown,  15  Yes.  jun. 
258 ;  Blaktr  ▼.  Mathetot,  8  Bro.  Cha.  Ca. 
632;   Browne  ▼.  Raban,  15  Yes.  Jan.  52S. 

(a)  jBotf  d.  Hunter  ▼.  Galliert,  2  Term 
Rep.  131  f  Church  v.  Brown,  13  Yes.  jun. 
2SS. 

(b)  Omsoe  d.  Blencowe  v.  Bugby,  3  Wils. 


235;  2W.  Black.  767. 

(c)  HiU  V.  Berkeley,  18  Yes.  jun.  56 ; 
Wttfer  V.  Moccato,  10  Mod.  112. 

(d)  Roe  d.  Gregson  v.  Harrison,  2  Term 
Rep.  425. 

{e)  Dumpor's  case,  4  Co.  Rep.  120;  S.  C 
nom.  Dumpor  v.  Syms,  Cro.  Eiiz.  816. 

(/)  Per  Eldon,  BrummeU  ▼.  Macpherton, 
14  Yes.  jun.  173. 
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not  be  in  writing,  unless  the  terms  of  the  contract  required  it  to  be  so; 
and  if,  when  the  lease  requires  a  written  license,  the  lessor  gi^es  a 
parol  license  to  ensnare  the  lessee,  a  court  of  equity  will  relie?e  on  the 
ground  of  fraud  {g).     If  the  vendor  of  a  lease,  in  which  there  is  a 
covenant  not  to  assign,  contract  to  assign  his  interest,  it  is  incumbent 
on  him,  and  not  on  the  purchaser,  to  procure  the  lessor's  license  for 
the  assignment  (A).      Where  A.  assigned  his  effects  to  B.  for  the 
benefit  of  his  creditors,  and,  among  other  things,  a  lease  of  a  farm 
from  C,  which  contained  a  covenant  not  to  assign  without  C/s  consent 
in  writing,  and  B.  agreed  to  assign  the  lease  to  2>/s  nominee,  D.  to 
pay  the  expenses  of  the  assignment,  and  180/.  on  a  day  certain  for  the 
improvements  and  manure ;  to  take  the  crops  at  a  valuation,  and  to 
have  immediate  possession :   it  was  held,  that  to  support  an  action  on 
this  agreement  B.  must  show  that  he  had  obtained  C's  consent  in 
writing  to  the  assignment,  though  D.  had  taken  possession  of  the  pre- 
mises, had  cut  down  the  crops,  and  had  paid  part  of  the  180/.  to  JB.  (i). 

(b)  Upon  whom  Contracts  against  Assignment  and  Under-UfAng  art 

binding. 

An  absolute  covenant  not  to  assign  must  necessarily  be  peisonal 
and  collateral  only,  for  there  never  can  be  any  assignee  (k) ;  therefore 
a  covenant  that  the  lessee,  his  executors  or  administrators,  will  not 
assign,  does  not  bind  his  assignees  (/) ;  accordingly  it  has  been  laid 
down,  that  if  a  lessee  covenant  not  to  assign,  and  become  bankrupt, 
and  his  assignees  take  to  the  lease,  his  covenant  is  discharged  by  the 
bankruptcy,  although  a  breach  of  it  had  become  impossible  by  reason 
that  he  no  longer  had  the  subject-matter  respecting  which  the  covenant 
was  made ;  and,  therefore,  that  if  he  come  in  s^ain  as  assignee  of  bis 
assignees,  he  shall  not  be  charged  with  the  covenant,  and  it  is  no 
breach  if  he  assign. 

It  would  seem  that  a  covenant  by  a  lessee  that  he,  his  executors 
and  administrators  shall  not  assign  without  license^  is  not  binding 
upon  an  assignee  of  the  lessee  (m) :  thus  where  an  action  of  covenant 
was  brought  against  the  assignee  of  the  lessee  for  rent,  and  there  was 
a  plea  that  before  the  rent  became  due  the  defendants  assigned  all 
their  estate  and  interest  in  the  demised  premises  to  JL.  B.;  and  a  re- 
plication that  in  and  by  the  indenture  the  lessee  for  himself,  his  exe- 
cutors, administrators  and  assigns,  covenanted  that  he  and  ihey  should 
not  assign  the  premises  thereby  demised  without  the  consent  of  the 


(g)  Richardson  v.  EvanM,  8  Madd.  Cha. 
Gas.  218. 

{h)  Lloyd  V.  Crupe,  5  Taunt  249. 

(t)  Jtfiuonv.  Cbr^er,7Taunt9;  2  Marsh. 
332. 

{k)  If  a  lease  be  made  to  a  man  and  his 
assigrns  for  twenty-one  years,  provided  that 
he  shall  not  assign,  the  proviso  being  re- 


pugnant to  the  premises  is  void ;  bot  it 
would  have  been  good  if  tbe  word" assign" 
had  been  omitted ;  Shep.  Touch.  123,  d. 
(/)  Doe  d.  Cheere  v.  Smith,  &  Taunt.  795; 

1  Marsh.  359;  2  Rose's  Bank.  Ci.  tSO; 
Bally  ▼.  Wells,  3  Wils,  53. 

(fn)  Paul  V.  Nurse,  8  Barn.  &  Ores.  436; 

2  Man.  &  Ryl.  52S. 
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lessor,  and  that  no  consent  was  given;  it  was  held  upon  demurrer,      Book II. 
first,  that  the  replication  was  bad,  inasmuch  as  the  covenant  of  the       s^ct.  2. 


lessee  not  to  assign  did  not  restrain  the  assignee  from  setting  up  the 
assignment;  and  secondly,  that  the  action  being  founded  on  privity  of 
estate,  the  defendant's  liability  ceased  as  soon  as  the  privity  of  estate 
was  destroyed :  but  where  a  lease  contained  a  proviso  that  the  lessee, 
his  executors  or  administrators,  should  not  set,  let  or  assign  over  the 
.whole  or  any  part  of  the  demised  premises  without  license  in  writing, 
OD  pain  of  forfeiting  the  lease ;  it  was  held,  that  the  administratrix  of 
the  lessee  could  not  under-let  without  incurring  a  forfeiture  (w). 

If  a  covenant  not  to  assign  contain  an  exception  in  favour  of  assign-  Other  condi- 
ment by  will,  it  seems  that  executors  claiming  under  the  will  are  not  S^cteminst 
within  the  exception,  so  as  to  be  at  liberty  to  sell  for  payment  of  debts  Assignment, 
without  license  of  the  lessor  (o).     If  a  lease  be  upon  condition  that 
the  lessee  or  his  assigns  shall  not  alien  unless  to  his  brother,  if  the 
lessee  assign  his  term  to  his  brother,  it  seems  that  the  latter  shall  not 
be  i*estrained  by  the  condition  (p). 

(c)  What  is  a  Breach  of  a  Contract  against  Assignment  or 
Under-letting, 
In  order  that  an  assignment,  which  is  made  contrary  to  a  contract  There  must  be 
in  restraint  of  alienation,  shall  have  the  fact  of  inducing  a  forfeiture,  e^tuaf  As- 
the  instrument  must  be  valid  and  effectual  in  point  of  law ;  accord-  signment 
ingly,  where  there  was  a  proviso  in  a  lease  for  re-entry  in  case  of 
assignment  without  license,  and  the  lessee  by  deed  assigned  all  his 
property  real  and  personal  to  trustees  for  the  benefit  of  his  creditors, 
and  was  afterwards  declared  a  bankrupt ;  it  was  held,  that  the  deed 
of  assignment  being  an  act  of  bankruptcy,  and  void,  did  not  operate 
as  a  valid  conveyance  of  the  lessee's  interest  under  the  lease,  and  that 
therefore  it  did  not  work  a  forfeiture  (j).     An  advertisement  to  under- 
let or  assign  is  not  a  breach  of  contract,  if  no  actual  under-lease  or 
assignment  be  made(r). 

It  has  been  a  considerable  time  settled,  that  under-leases  are  not  When  a 
within  the  general  words,  "  assign,  transfer  or  set  over,"  usually  con-  ^^^^  1,"  ^J"" 
tained  in  covenants  or  provisoes  against  assignment;  and,  therefore.  Grant  of  an 
that  a  covenant  not  to  assign,  transfer,  set  over,  or  otherwise  do  or  put 
away  the  lease  or  premises,  is  not  broken  so  as  to  work  a  forfeiture,  by 
an  under-lease  for  part  of  the  term  {s) :  but  a  covenant  not  to  assign 
or  otherwise  part  with  the  premises,  or  any  part  thereof,  for  the  whole 
or  any  part  of  the  term,  has  been  held  by  Lord  Ellenborough  to  be 

(it)  Roe  d.  GregtoH  v,  Horruon,  2  Term  Jerv.  372. 

Rep,  425-                                    •  ('•)  Gourley  ▼.  Somerset  (Duke),  1  Ves.  & 

(o)  Per  Mansfield,  C.  J.,  Lhyd  v.  Crispe,  Beam.  68. 

5Tr.ant.  249.  (*)  Crusoe  d.  Btencowe  ▼.  Bugby,  2  W. 

(p)  Com.  Dif^.  tit  Condition,  (F).  Black.  766;  3  Wils.  234;  S,  P.  Kinnersley 

(f)  Doe   d.   tfioyd  ▼.  Powell^  5  Barn.  &  v.  Orpe,  1  Dougl.  55',  Church  v.  Brown,  15 

Cres.  308;   8  DowL  &  Ryl.  35;  2  You.  &  Ves.  jun.  258. 
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broken  by  an  under-lease  (t).  A  covenant  against  under-letting  wiD 
restrain  an  alienation  by  assignment  (t£).  Letting  lodgings  is  not  a 
breach  of  a  covenant  in  a  lease  not  to  under-let  any  part  of  the  pre- 
mises without  the  license  of  the  lessor ;  for,  as  Lord  Elienboroogh 
observed,  the  covenant  can  only  extend  to  such  under-letting  as  a 
license  might  be  expected  to  be  applied  for;  and  who  ever  heard  of  a 
license  from  a  landlord  to  take  in  a  lodger  {x)  ? 

A  covenant  "  not  to  let,  set,  assign,  transfer,  set  over  or  otherwise 
part  with  the  premises  demised,  or  the  lease,"  is  not  broken  by  a  de- 
posit of  the  lease  as  a  security  for  a  loan ;  because,  although  it  creates 
an  equitable  mortgage,  it  gives  no  legal  title  (y).  Accordingly,  it  has 
very  recently  been  decided,  that  such  a  covenant,  in  a  lease  of  a  chop 
and  coffee-house,  was  not  broken  by  a  deposit  of  the  lease  with  the 
brewers  of  the  lessee,  as  a  security  for  money  advanced  and  beer  sup- 
plied to  the  house ;  as  it  could  not  be  deemed  to  be  a  parting  with  the 
premises  within  the  meaning  of  the  covenant  (z). 

It  may  be  laid  down  as  a  general  principle,  that  any  assignment 
which  is  effected  by  operation  of  law,  and  not  immediately  by  the 
voluntary  act  of  the  party,  is  not  within  the  meaning  of  a  contract  m 
restraint  of  alienation.     Upon  this  principle  it  was  held,  that  a  lease 
taken  in  execution,  on  a  warrant  of  attorney  to  confess  a  judgment 
given  by  the  lessee,  is  not  a  forfeiture  of  the  lease  under  a  covenant  by 
such  lessee,  "  not  to  let,  set,  assign,  transfer,  make  over,  barter,  ex- 
change, or  otherwise  part  with  the  indenture,  tc,"  for  a  distinction  is 
to  be  taken  between  those  acts  which  a  party  does  voluntarily,  and 
those  which  pass  in  invitum,  of  which  latter  class  is  the  one  in  ques- 
tion (a) :  but  it  being  found  by  verdict,  that  the  tenant  gave  sucb  a 
warrant  of  attorney  to  a  creditor,  for  the  express  purpose  of  enabling 
such  creditor  to  take  the  lease  in  execution  under  the  judgment;  it 
was  held  to  be  in  fraud  of  the  covenant ;  and  the  landlord,  under  the 
clause  of  re-entry,  recovered  the  premises  in  ejectment  from  a  pur^ 
chaser  under  the  sheriff^s  sale(&).     Where  a  lease  contained  a  clause 
of  re-entry,  in  case  the  term  should  be  extended  or  taken  in  execution, 
and  the  sheriff  entered  the  premises  during  the  term,  under  a  writ  of 
extent  against  the  lessee  at  the  suit  of  the  Crown,  held  an  inquisition, 
and  seized  the  lessee's  interest  into  the  King's  hands ;  it  was  held  by 
the  Court  of  Exchequer,  that  this  proceeding  was  a  taking  in  execu- 
tion within  the  latter  clause  of  the  proviso ;  and  therefore  that  the 
term  was  forfeited  (c).     Since  an  assignment  by  operation  of  law  is  not 
a  breach  of  a  general  covenant  against  alienation,  the  landlord  sboukl 

(0  Doe  d.  Holland  v.  Worsley,  1  Camp.  20.  Pitt  ▼.  Laming^  Ryan  &  Moody,  Sd. 

(u)  Greenaway  V.  Adams,  12  Ves.  jun.  395.  (a)  Doe  d.  Mitchinson  v.  (barter,  8  Term 

(x)  Doe  d.  Pitt  V.  Laming,  4  Camp.  77.  Rep.  57  ;  and  see  Dyer,  6  a. 

{y)  Doe  d.  Goodhehere  v.  Sevan,  3  Maule  {b)  Doe  d.  Mitchinson  v.  C4Mrt€r,  S  Tetm 

&  Sclw.  353.  Rep.  300. 

{z)  Doe  d,  Pitt  v.  Hogg,  4  Dowl.  &  Ryl.  (c)  Rex  v.  Topping,  M*CleL  &  You.  544i 
226;  1  Car.  &  Pay.  160;  S.C.  nom.  Doe  d. 
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protect  himselfy  as  far  as  he  can^  by  the  particularity  of  the  words  con-     Book  II. 
tained  in  his  covenant.  ^"sV"  2.^* 

Where  the  lessee  becomes  a  bankrupt,  the  operation  of  the  bankrupt  Z^  b  a  ^ 
acts,  by  which  the  property  becomes  vested  in  the  assignees,  does  not  Bankruptcy  of 
create  a  breach  of  the  contract  against  alienation :  so  the  assignment,  ^^  ^««^C' 
which  was  formerly  necessary,  being  a  change  effected  by  operation  of 
law,  was  no  breach,  because  the  assent  of  the  lessor  was  presumed  to 
haTB  been  given  (rf).     Where  a  lessee  covenanted,  that  neither  he  nor 
bis  executors  nor  administrators  would  assign  the  term  without  the 
lessor's  consent,  with  a  power  of  re-entry  to  the  lessor  in  such  case, 
and  that  the  lease  should  be  void;  and  the  lessee  having  died,  his 
executor  entered,  and  afterwards  became  a  bankrupt,  and  the  lease 
was  assigned  over  by  the  assignees  under  his  commission  for  a  valuable 
consideration  to  the  plaintiff,  who  brought  his  bill  in  equity  to  be 
relieved  against  the  proviso,  and  to  stay  proceedings  in  an  ejectment 
brought  against  him  upon  it ;  Lord  Macclesfield  held  clearly,  that  the 
assignment  being  done  by  the  authority  of  a  statute,  would  supersede 
any  {ni vate  agreement  between  the  parties ;  and  that  the  assignment 
by  the  assignees  was  therefore  no  breach  of  the  condition  (f ).     Even 
where  the  proviso  was,  that  the  lessee,  his  executors  or  administrators, 
shall  not  assign  without  the  lessor's  consent  in  writing ;  it  was  held 
not  to  prevent  the  commissioners  from  assigning  the  lease  to  the 
assignees  without  such  consent  (/):  thus  where  there  was  a  demise 
for  years  to  S,^  who  covenanted  that  he,  his  executors,  administrators 
or  assigns,  would  not  assign  the  indenture,  or  his  or  their  interests 
therein,  or  assign  the  premises  to  any  i)erson  whatsoever,  without  the 
consent  in  writing  of  the  lessor;  and  a  proviso,  that  in  case  /S.,  his  ex- 
ecutors, administrators  or  assigns,  should  part  with  his  or  their  interest, 
contrary  to  the  covenant,  the  lessor  might  re-enter;  and  S.  having 
deposited  the  lease  as  secm-ity  for  money  borrowed,  became  bankrupt, 
and  the  lease  was  sold  by  direction  of  the  Chancellor  to  pay  that 
debt;    it  was  held,  that  the  assignees  under  the  commission  might 
assign  the  lecise  to  the  vendee,  without  the  consent  of  the  lessor. 
Where  A,  granted  a  lease  to  B.j  which  contained  a  covenant  that  B,^ 
his  execut<M*8  or  administrators,  without  mentioning  **  assigns,"  should 
not  nnder^let  without  the  consent  of  the  lessor;  and  B.  having  become 
bankrapty  his  assignees  assigned  the  premises  to  C,  from  whom  JB., 
after  he  obtained  his  certificate,  took  them  again  by  re-assignment, 
and  under-let  them  to  another  person;  it  was  held,  that  B.j  having 
been  duscharged  at  the  time  of  his  bankruptcy  from  all  covenants  in 

{I)  Wadham  ▼.   Mar  low,  t  Chit.  600 ;  1  juii.  512 ;  Doe  d.  Loekwood  r.  Clarke,  8  East, 

IL  Black.  438,  n. ;  8  East,  814,  n. ;  4  DougL  185. 
M.  (/)  Doe  d.  Goodbehere  t.  Bevan,  8  Maule 

(e)  Roe  d.    Hunter  ▼.   Galliert,  2  Term  &  Selw.  853. 
Rep.  183 ;   fVeaihertU  r.  Geering,  12  Ves. 
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the  lease,  the  under-letting  by  him,  which  was  in  the  character  of 
assignee,  was  no  forfeiture  of  the  lease  (^). 

Taking  the  benefit  of  an  insolvent  act  is  considered  as  a  vobaUary 
assignment ;  and  therefore  creates  a  forfeiture  of  a  lease  which  contains 
a  covenant  against  alienation  (A). 

Where  the  lessee  of  a  term  for  years  is  a  single  woman,  and  there 
is  a  contract  against  alienation,  her  taking  a  husband  is  no  breach  of 
the  condition  (i). 

Where  the  lessee,  having  covenanted  "  not  to  assign  over  the  term 
without  the  lessor's  consent  fii-st  had  in  writing,"  devised  the  term 
without  any  such  consent  obtained ;  it  was  held  not  to  be  such  an 
assignment  as  was  a  breach  of  the  covenant  (A) :  but  whether  it  would 
be  so  held  at  this  day,  may  well  be  doubted  (/).  In  a  late  case(m\ 
Bayley,  J.,  observed,  that  it  had  been  the  general  impression  on  the 
minds  of  the  profession,  for  a  long  series  of  years,  that  a  devise  of  a 
term  by  the  lessee  is  not  a  breach  of  a  covenant  against  alienation. 

If  a  man  lease  a  house  and  land,  upon  condition  that  the  lessee  shall 
not  parcel  out  the  land,  nor  any  part  thereof,  from  the  house;  and 
afterwards  the  lessee  lease  the  house  and  part  of  the  land  to  one,  and 
the  residue  of  the  land  to  another,  it  is  a  breach  of  the  condition ;  for 
by  the  word  "  parcelling"  is  intended  a  division  or  separation  of  the 
land  from  the  house ;  and  every  division  and  severance  of  the  house 
and  land  is  within  the  meaning  of  the  condition  (n).     Where  a  lease 
contained  a  proviso  for  re-entry,  in  case  the  tenant  should  demise, 
lease,  grant,  or  let,  the  demised  premises,  or  any  part  or  parcel  thereof, 
or  convey,  &c.,  to  any  person  whomsoever,  for  all  or  any  part  of  the 
term,  without  the  license  of  the  lessor  in  writing ;  and  the  lessee, 
without  such  license,  agreed  with  a  person  to  enter  into  partnership 
with  him,  and  gave  him  the  use  of  a  back  chamber,  and  some  other 
parts  of  the  premises  exclusively,  and  of  the  rest  jointly  with  himself; 
it  was  held  to  be  a  breach  of  the  contract  against  alienation,  for  which 
the  lessor  was  entitled  to  re-enter  (o).     Suffering,  without  consenl, 
persons  to  use  portions  of  the  land  for  the  purpose  of  raising  a  potato 
crop,  is  a  breach  of  a  stipulation  not  to  suffer  any  part  of  the  land  to 
be  occupied  by  any  other  person,  without  the  consent  of  the  landlord, 
although  it  be  proved  to  be  the  custom  of  the  country  for  farmers  to 
pursue  that  course  (p).     Where  the  covenant  was,  not  to  assign  the 
whole  or  any  part  of  the  lands  demised  without  the  lessor's  consent, 


(g)  Doe  d.  Cheere  v.  Smith,  5  Taunt  795; 
1  Marsh.  S59;  2  Rose,  Bank.  Ca.  280. 

(A)  Shee  v.  Hale,  13  Ves.  jun.  404. 

(0  Com.  Difl[.  tit.  Condition^  (Q). 

(k)  Fox  V.  Stvann,  Style,  483. 

(/)  Barry  v.  Taunton,  Cro.  Eliz.  330;  Roe 
d.  Gregson  v.  Harrison,  2  Term  Rep.  425. 

(tn)  Doe  d.  Goodbehere  ▼.  Bevan,  3  Maule 


&  Selw.  353 ;  fee  also  Doe  d.  Eommi  ?.  JBeau> 
9  Ad.  &  £1.  719 ;  1  Per.  &  Dav.  472. 

(»)  Bac.  Abr.  tit.  Condition,  (O). 

(o)  Roe  d.  DingUy  v.  SaUt,  1  Mauk  & 
Selw.  297. 

(p)  Greenslade  v.  Tapscott,  1  Crooip.  M- 
&  Ros.  55  I  4  Tyr.  566. 
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and  the  lessor  entered  into  part  himself,  and  then  the  lessee  assigned  ; 
it  was  held  to  be  a  breach  of  the  covenant,  notwithstanding  the  lessor's 
entry  (q).    Where  during  the  existence  of  a  lease,  containing  a  proviso 
for  re-entry  in  case  of  assignment  or  under-letting  without  license  in 
writing,  the  lessor,  who  had  purchased  the  remainder  of  the  interest 
in  it,  engaged  to  grant  a  new  lease  to  the  defendant,  who  was  not  the 
lessee,  to  take  effect  on  the  expiration  of  the  old  lease,  it  was  held,  that 
the  lessor  could  not  maintain  ejectment  against  the  defendant  on  the 
fact  of  his  possession,  though  no  license  in  writing  had  been  granted, 
as  there  was  a  waiver  of  the  forfeiture,  if  any  had  taken  place,  or  else 
there  was  no  forfeiture  at  all,  for  the  defendant  came  in  with  the 
lessor's  consent  (r).     It  was  at  one  time  held,  that  where  there  is 
a  right  of  re-entry  upon  assignment  or  under-letting,  if  a  person  be 
found  on  the  premises  appearing  as  tenant,  it  is  prim&  facie  evidence 
of  an  under-letting ;  and  the  defendant  must  show,  whether  the  per- 
son was  a  tenant  or  merely  a  servant  («):  but  it  has  since  been  laid 
down  by  Lord  Ellen  borough,  that  it  is  not  sufficient  to  prove  the 
defendant,  a  stranger,  in  possession  of  the  demised  premises,  and  his 
declaration  that  they  were  demised  to  him  by  another  stranger,  even 
if  the  tenant  had  covenanted  not  to  part  with  the  possession  {t). 

(d)  What  is  a  Waiver  of  a  Breach  of  Contract, 
In  a  former  part  of  this  work(u)  it  was  stated,  that  there  was  a  dis-  Difference  be- 
tinction  in  the  case  of  a  lease  for  yeare  between  a  clause,  by  which,  on  bei^^abJl,!*** 
a  breach  of  covenant,  the  lease  is  made  absolutely  void,  and  a  clause,  lutely  void,  and 
which  in  such  case  merely  gives  the  lessor  a  power  to  re-enter ;  in  the  ^f  Re-entry, 
former  case,  the  term  is  absolutely  ended  by  a  breach  of  contract,  and 
cannot  be  set  up  again  by  any  act  of  waiver  of  the  forfeiture ;  in  the 
latter  case,  however,  as  the  lease  is  merely  voidable,  it  may  be  affirmed 
by  the  acceptance  of  rent  accrued  afterwards,  or  other  act,  if  the 
lessor  had  notice  of  the  breach  of  contract  at  the  time.     It  appears, 
therefore,  that  if  a  forfeiture  had  been  incurred  by  a  breach  of  the 
contract  against  alienation,  that  the  receipt  of  rent  accrued  afterwards 
will  affirm  the  lease,  and  amount  to  a  waiver  of  the  forfeiture,  if  the 
lessor  had  full  knowledge  of  the  fact  at  the  time  {x).     Where  in  an 
action  of  ejectment,  for  the   breach  of  a  condition  that  the  lessee 
should  not  under-let,  in  an  agreement  amounting  to  a  lease,  it  ap- 
peared in  evidence,  that  the  lessor  of  tlie  plaint!  ff*  asked  the  defendant 
what  he  would  take  for  his  land,  and  on  the  defendant  naming  a 
price,  said,  ''  then  let  it,  and  I  shall  know  what  it  will  produce  next 


{q)  CoUhu  T.  SiU,  Style,  265. 
(r)  Doe  d.  Weaikerhead  v.  Curwood,  1  Har. 
t  Wol.  140. 
(»)  Doe  d.  Hhidlry  ▼.  Riekarhy,  6  Eap.  4. 
(0  Dee  d.  Payne^  1  Stark.  86. 
(•)  Ante,  Book   I^  Chap.  VII.,  Sect.  6, 


(f ),  p.  276 ;  and  see  MotmH  v,  Curtis,  Cro. 
Eliz.  528 ;  1  Salk.  4. 

(x)  Roe  d.  Gregson  ▼.  Harrison,  2  Term 
Rep.  425 ;  Mulreary  v.  Eyre,  Cro.  Car.  511; 
Harvey  v.  Osweld,  Cro.  £iiz.  572;  Ooodrighi 
d,  Walter  ▼.  Davids,  Cowp.  803. 
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year;"  it  was  held,  that  this  was  a  waiver  of  the  forfeiture,  on  a  breach 
of  such  condition  (y).  A  lessor  who  has  a  right  of  re-entry  on  the 
breach  of  a  covenant  not  to  under-let,  does  not,  by  waiving  his  right 
on  one  under-letting^  lose  his  right  to  reenter  on  a  subsequent  under- 
letting {z). 


Sect.  3. — Residence  on  the  Premises, 
Nature  and  A  Covenant  by  the  lessee  to  reside  constantly  upon  the  demised 

Sut^^on  cVv*e.  P^'^'^Jses,  is  not  unfrequently  inserted  in  leases ;  and  such  a  covenant 
nanta  to  reside,  has  been  recognised  as  a  fair  and  proper  covenant.    In  one  case  it  was 
considered  that  the  reasonableness  of  a  covenant  by  a  lessee,  in  a  lease 
of  lands  renewable  for  ever,  that  he  and  his  heirs  shall  always  live 
upon  the  lands,  or  pay  an  additional  rent,  with  the  usual  remedies  by 
distress  and  entry,  is  properly  triable  at  law ;  and  that  a  court  of  equity 
ought  not  to  interpose,  or  give  relief  against  it  (a).     The  covenant  to 
reside  upon  the  premises  runs  with  the  land  into  whosesoever  hands  it 
comes ;  and  is  therefore  binding  upon  assignees,  although  they  be  Dot 
named  (6).    Where  A.  gave  by  will  his  tenant-right,  which  he  he\d  by 
lease,  to  B.,  but  not  to  dispose  of  nor  sell  it;  and  if  he  refused  *'to 
dwell  there  or  keep  it  in  his  own  possession,"  then  that  C  **  should 
have  his  tenant-right  of  the  farm ;"  and  B.  having  borrowed  money, 
lefl  the  title-deeds  with  his  creditor  as  a  security,  and  confessed  a 
judgment  to  secure  the  money ;  and  having  also  given  a  judgment  to 
another  creditor,  who  issued  an  execution  against  him,  and  the  sheriff 
sold  the  lease  to  the  creditor  with  whom  the  deeds  were  deposited,  he 
paying  the  debt  of  the  plaintiff  in  the  execution ;  and  S.  baring  left 
the  premises,  and  ceased  to  dwell  there  on  the  day  of  the  execution, 
before  the  sheriff  entered ;  it  was  held,  that  C,  the  remainderman, 
was  entitled  to  enter ;  for  that  the  acts  of  B.  amounted  to  a  voluntary 
parting  with  the  estate  (c). 


Nature  and 
Propriety  of 
Contracts  re- 
specting parti- 
cular Trades. 


Sect.  4. — Respecting  particular  Trades. 
In  leases  of  houses  in  towns  (<f ),  a  covenant  is  very  freqeuntly  in- 
serted, to  restrain  the  lessee  from  carrying  on  or  assigning  the  premises 
to  persons  carrying  on  obnoxious  trades,  and  also  from  having  or  per- 
mitting any  sale  of  furniture  in  the  house ;  a  precaution  which  becomes 
very  necessary,  not  merely  from  the  injury  which  may  otherwise  be 
done  to  the  premises,  but  likewise  from  their  respectability  being  les- 
sened, and  the  good-will  of  them  being  thereby  diminished.     Some- 

(c)  Doe  d.  Norfolk  (Dmke)  ▼.  Smtke,  S 
East,  4Sl, 

{d)  By  the  late  Metropolitan  BttSding 
Act,  7  &  8  Vict.  c.  84.  ss.  54  &  SS,  ccrtaki 
dangerous  and  noxious  trades  strc  prohi- 
bited from  being  carried  on  witbin  «  oen&tii 
distance  of  any  DuUding. 


(y)  Doe  d.  Henniker  ▼.  Wattf  8  Barn.  & 
Ores.  308 ;  1  Man.  &  Ryl.  694. 

(«)  Doe  d.  Boscawen  v.  Blist,  4  Taunt 
735. 

(a)  Poruonby  v.  Jdam,  2  Bro.  Pari.  Cas. 
431. 

(b)  Totem  v.  ChapUn,  2  H.  Black.  133. 
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times,  a1sO|  as  in  the  case  of  mines,  there  is  a  covenant  to  carry  on     Book  II,  4 
effectually  a  certain  trade  or  business.     Sometimes,  again,  there  is  a     .  Sect.  4v 
restriction  in  the  lease,  that  the  premises  shall  only  be  used  for  the 
purposes  of  one  specified  trade— as  is  the  case  in  leases  of  public- 
houses.     It  appears  that  such  restrictions  are  not  only  legal,  but  usual 
and  common  in  some  trades :  thus  it  was  held,  in  a  very  recent  case 
of  an  action  brought  on  an  agreement  to  accept  an  assignment  of  a 
public-house  lease,  subject  to  a  net  yearly  rent,  and  to  common  and 
usual  covenants,  that  it  was  no  defence  that  the  lease  contained  a 
proviso  for  re-entry,  in  the  event  of  the  premises  being  applied  to  the 
carrying  on  of  any  business  except  that  of  a  licensed  victualler,  when 
it  was  found  that  the  greater  number  of  such  leases  contain  such  a 
proviso  (e).     But  a  restriction  against  particular  trades  has  been  held 
not  to  be  a  usual  covenant(/).     It  has  been  held,  that  on  a  covenant, 
that  (in  consideration  of  a  weekly  payment  to  A.  and  his  executors 
for  a  term  certain)  A.  shall  not  exercise  a  particular  trade,  the  exe- 
cutors of  A.  are  not  bound  to  abstain  from  exercising  it(^).     A  lease 
made  for  the  express  purpose  of  using  the  premises  to  boil  oil  and  tar, 
which  is  contrary  to  the  provisions  of  the  Building  Act,  25  Geo.  III.' 
c.  77,  would,  it  seems,  be  probably  held  to  be  void,  though  the  intended 
use  of  the  premises  is  not  named  in  the  lease  (A).     A  promise  cannot 
be  implied,  from  the  mere  fact  of  a  lessee  having  entered  into  an  agree- 
ment for  an  under-tenancy,  that  he  had  power  to  let  without  restric-. 
tion  as  to  the  purposes  for  which  the  premises  should  be  used  (i).     A 
person  agreed  to  take  land  for  ninety  years  at  a  certain  rent,  and  to  ML 

build  glass-houses,  and  not  to  use  the  premises  for  any  other  purpose  ^ 

than  a  glass  manufactory ;  it  was  held,  that  this  agreement  did  not  i 

waiTODt  the  insertion  of  a  covenant  in  the  lease,  compelling  the  tenant  1 

to  carry  on  the  business  of  a  glass  manufactory  during  the  term  (k). 

The   following  cases  will  show  tlie  view  the  courts  have  taken,  in  What  aroounts 
putting  a  construction  upon  covenants  with  respect  to  trades:— Where  cont^act*not^o 
a  lessee  of  a  house  covenanted  not  to  lease  a  shop,  yard,  or  other  carrvon  ajar-  ^ 
thing  belonging  to  the  house,  to  one  who  sold  coals,  nor  that  he  him- 
self would  sell  coals  there,  and  afterwards  he  leased  all  the  house  to 
one  who  sold  coals ;  it  was  held,  that  he  had  broken  the  covenant  (/). 
A  covenant  in  a  lease,  that  the  lessee  shall  not  exercise  the  trade  of  a 
bntcher   upon  the  premises,  is  broken  by  there  selling  raw  meat  by 
retail,  although  no  beasts  were  there  slaughtered  (m) :  but  carrying  on 


(«)  Bennett  ▼.  Womaek,  7  Barn.  &  CreiL 
927;  1  Man.  &  Ryl.  644;  S  Car.&  Pay.  96. 

if)  Pr^pert  V.  Farktr^  3  Myl.  &  Keen, 
2S0. 

C^)  Co&k  ▼.  (Mcrcfiy  2  W.  Black.  S5d ;  S 
Wik.  J180. 

(A)  GoM  Light  Company  v.  Turner,  S  Bing. 
N.  C.  066 :  7  Scott,  799 ;  S  Scott,  609 :  6 
Bing.  N.C.  324.    This  statute  ia  not  re- 


pealed by  the  new  Building  Act,  7  &  8  Viet 
c.  84. 

(s)  Jackson  v.  Cobbin,  8  Meea.  &  Wels. 
790;  1  DowL,  N.  S.,  96. 

(k)  Doe  d.  Bute  (MarquU)  ▼.  Guett,  15 
Mees.  &  Wels.  160. 

(0  Bac.  Abr.  tit.  CondiHon,  (O). 

(m)  Dm  d.  Gatkell  v.  Spry,  1  Bam.  & 
Aid.  617. 
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OK  II. 
rCBAPTBK  V. 

Sbct.  4b 


^ 


the  business  of  a  retail  brewer  has  been  held  to  be  no  breach  of  a 
covenant  not  to  carry  on  the  business  of  a  common  brewer  or  retailer 
of  beer  (w).     Where-  a  lessee  of  a  house  and  garden  for  a  term  of 
years  covenanted  with  the  lessor  not  to  use  or  exercise,  or  permit  or    > 
suffer  to  be  used  or  exercised,  upon  the  demised  premises,  or  any  part 
thereof,  any  trade  or  business  whatsoever,  &c.,  without  the  license  of 
the  lessor,  &c.,  and  afterwards,  without  the  license  of  the  lessor,  as- 
signed the  lease  to  a  schoolmaster,  who  carried  on  his  business  in  the 
house  and  premises ;  it  was  held,  that  the  assignment  was  a  breach  of 
the  covenant ;    and  that  the  lessor  was  entitled  to  re-enter,  under  a 
proviso  for  re-entry  for  non-performance  of  covenants  (o).    In  a  lease 
of  a  house  (made  in  1802)  there  was  a  covenant,  with  a  clause  of  for- 
feiture, not  to  use  or  exercise  the  trades  or  businesses  of  a  butcher, 
baker,  slaughter-man,  melter  of  tallow,  tallow-chandler,  tobacco-pipe 
maker,  tobacco-pipe  burner,  soap  maker,  sugar  maker,  fellmonger, 
dyer,  distiller,  victualler,  vintner,  tavern  keeper  or  coffee-house  keeper, 
tanner,  common  brewer,  or  any  offensive  trade,  without  license;  it  was 
held,  that  the  lease  was  not  forfeited  by  carrying  on  any  occupatioa 
besides  a  trade ;  and  that  it  was  not  a  trade  to  use  the  bouse  as  a 
private  lunatic  asylum ;    the  word  **  trade,"  in  this  covenant,  being 
applicable  only  to  a  business  conducted  by  buying  and  selling  (p).    lo 
a  lease  for  years  of  a  messuage  and  premises  in  a  public  street,  the 
lessee  covenanted  that  he,  his  executors,  fee,  should  not  permit  or 
suffer  any  person  or  persons  to  inhabit  the  same,  who  should  carry  on 
therein  certain  enumerated  trades  or  businesses,  "  or  any  other  trade 
or  business  that  might  be,  or  grow,  or  lead  to  be,  offensive,  or  any 
annoyance  or  disturbance,  to  any  of  the  other  tenants  of  the  lessor/' 
&c. ;  and  the  lessee  granted  an  under-lease  of  the  premises  (subject  to 
the  like  covenant)  to  A.,  who  opened  them  as  a  public-house,  in  the 
business  of  a  licensed  victualler,  which  was  not  one  of  the  businesses 
enumerated  in  the  covenant ;   it  was  held,  that  such  an  act  did  not 
amount  to  a  breach  of  covenant  (y).     If  a  lessee  exercise  a  trade  upon 
the  demised  premises,  by  which  his  lease  is  forfeited,  the  landlord 
does  not,  by  merely  lying  by  and  witnessing  the  act  for  six  years, 
waive  the  forfeiture,  as  some  positive  act  of  waiver  is  necessary:  but 
if  he  permit  the  tenant  to  expend  money  in  improvements  to  adapt 
them  to  that  trade,  it  would  seem  that  it  is  evidence  to  be  left  to  the 


(n)  Simons  v,  Farren,  1  Bing.  N.  C.  126; 
4  Moore  &  Scott,  672;  and  see  S.  C.  1  Bing. 
N.  C.272;  1  Scott,  105. 

(o)  Doe  d.  Bish  v.  Keeling,  1  Maule  & 
Selw.  95. 

{p)  Doe  d.  Wetherell  ▼.  Bird,  2  Ad.  & 
£1. 161 ;  4  Nev.  &  Man.  285 ;  6  Car.  &  Pay. 
195. 

{q)  Jonet  v.  Thome,  1  Barn.  &  Ores.  715; 
8  Dowl.  &  Ryl.  152.  In  construing  a  cove- 
nant not  to  carry  on  any  offensive  trade  or 


business  on  premises  demised,  moch  «iU 
depend  on  the  situation  of  the  premises* 
and  it  is  particularly  worthy  of  consideFt- 
tion,  whether  such  trade  as  that  complu&ed 
of  was  carried  on  there  at  the  time  of  the 
demise.  It  would  appear  that  a  trade  car- 
ried on  there  at  the  time  of  the  denose 
would  not  he  within  the  covenant;  trtt/- 
teridge  v.  Munyard,  7  Car.  &  Pay.  129 :  1 
Mood.  &  Roh.  334. 
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jury  of  his  consent  to  their  behig  so  occupied  (r).     Where  there  is  a      Book  ir. 
coTenant  against  carrying  on  a   particular  trade  without  a  written       Sect?4. 


license,  the  mere  fact  of  the  lessor's  suffering  the  tenant  to  carry  on 
one  trade  on  the  premises  will  not  afterwards  authorize  his  carrying 
on  another  without  a  written  license  {s). 

Where  a  lessee  covenanted  to  use  his  utmost  endeavours  to  continue  what  amounts 
the  house  open  as  a  public-house,  and  the  license  was  taken  away  by  J?  a  Breach  of 
the  magistrates  on  account  of  the  disorderly  conduct  of  an  under-  Premises  for  a 
tenant,  and  was  not  renewed  for  six  years,  when  the  lease  expired,  it  5^de^o"pur- 
was  held,  that  the  covenant  was  broken,  because  the  lessee  had  done  pose, 
no  act  to  endeavour  to  get  the  license  renewed  (t),     A  lease  of  a  mine* 
contained  a  proviso,  that  it  should  be  void  to  all  intents  and  purposes 
if  the  tenant  ceased  working  at  any  time  for  two  years ;  held,  that  a 
fraudulent  working  for  a  short  time  would  not  avoid  a  forfeiture  (u). 
An  agreement  to  work  a  mine  as  long  as  it  is  "  fairly  workable,''  does 
not  oblige  the  tenant  to  work  it  at  a  dead  loss  {x).     A  lessee  of  iron 
mines  covenanted  to  work  them,  unless  prevented  by  accident  or  want 
of  materials,  or  unless  the  ironstone  should  be  insufficient  in  quantity 
or  quality,  or  would  not  by  itself,  or  with  a  proper  mixture  or  process, 
make  good  common  pig-iron ;   held,  that  the  mixture  intended  was 
not  necessarily  of  ingredients  procurable  on  the  demised  premises  (y). 
Where  there  was  a  demise  of  all  mines  which  then  had  been,  or  there- 
after during  the  demise  should  be  discovered  or  opened  under  certain 
lands,  and  there  was  a  covenant  by  the  lessee  that  he  would  work  the 
said  mines  in  a  proper  and  workmanlike  manner,  no  action  lies  on  the 
covenant  if  the  mines  have  never  been  worked  either  before  or  since 
the  deoDise  {z).     Land  was  demised  to  trustees  for  a  parish,  they  cove- 
nanting to  build  a  workhouse,  and  to  use,  occupy,  possess  and  enjoy 
the  premises,  for  the  sole  use,  maintenance  and  support  of  the  poor  of 
the  parish,  and  not  to  convert  the  building  or  the  land,  or  employ  the 
profits  thereof,  to  any  other  use,  intent  or  purpose :  there  was  a  pro- 
viso for  re-entry  on  breach  of  the  covenant :   the  premises  were  used 
for  the  intended  purposes,  until  the  paupers  were  removed  under  the 
Poor  Law  Amendment  Act  to  a  union  workhouse,  after  which  the 
house  was  shut  up,  and  the  land  was  let  at  a  rack-rent,  which  was 
applied  in  aid  of  the  poor  rates ;   it  was  held,  there  was  no  breach  of 
the  covenant,  aud  that  if  there  were,  it  was  excusable,  being  caused  by 
the  compulsory  operation  of  the  poor-law  act  (a). 

(r)  Doe  d.  Sheppardv.  Alien,  STAunU7S,  (y)  Foley  v.   Addenbrooke,  IS  Mees.  & 

(«)  Maeher  v.  Foundling  Haapital,  1  Yes.  Wels.  174. 

&  Beam.  188.  («)  Quarrington  v.  Arthur,  10  Mees.  & 

(/)  Under  v.  Pryoff  8  Car.  &  Pay.  518.  Wels.  335. 

(»)  Doe  d.   Bryan  v.  Bancks,  4  Barn.  &  (a)  Doe  d.  Angletea  (Marquis)  v.  Rugeley 

AkL  401  ;  Gow.  220.  (Churchwardens),  6  Queen's  B.  Rep.  107. 

(*)  Jones  V.  Shears,  7  Car.  &  Pay.  346. 
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ChafterV.  Sect  5.^ Dealing  with  particular  Persons. 

^^II.: —       Contracts  entered  into  by  the  lessee  to  deal  with  the  lessor  alone 

Nature  and       jj^  ^^^  ^^y  of  trade,  or  indeed  any  other  mode  of  binding  a  party  to 
Contracts  to      purchase  articles  of  particular  individuals,  should  not  be  encouraged, 
ticuiiurPereoni.  ^^^  ^^^V  <>l>vious  reasons.     They  are   not   favoured  by  the  Courts, 
although  it  has  never  been  directly  decided  that  they  are  illegal  and 
nugatory.      The   question  upon  the  validity  of  such  contracts  has 
generally  arisen  with  respect  to  leases  granted  by  brewers  to  publicans: 
and  in  many  cases  the  Courts  have  strongly  censured  that  course  of 
^proceeding,  not  only  as  being  extremely  injurious  to  the  public  interest 
and  welfare,  but  having  an  evident  tendency  to  prejudice  the  health 
of  the  subject  (J).     Attempts  were  made  to  get  over  the  difficulty  by 
framing  the  contract  in  the  alternative,  either  that  the  publican  should 
take  all  his  beer  of  the  brewer,  or  pay  an  advanced  rent;  but  it  was 
held  by  Lord  Ellenborough,   that  even  this  could  not  be  enforced, 
unless  it  was  proved  that  good  beer  was  supplied  (c) :  and  the  quality 
cannot  be  shown  to  be  good  by  evidence  that  the  brewer  served  good 
beer  to  his  other  customers  at  die  same  period  of  time.     In  another 
case,  where  a  lease  contained  such  a  proviso,  a  plea  in  bar  to  an 
avowry  for  such  advanced  rent,  stating  the  beer  delivered  by  the  plain- 
tiff to  be  bad,  nauseous  and  unwholesome,  was  considered  to  be  a  good 
defence  on  the  merits  (rf).    Where,  in  the  conditions  of  sale  of  a  public- . 
house,  it  was  described  as  a  free  public-house,  and  the  lease  contained 
a  clause  of  this  nature,  it  was  held,  that  the  purchaser  was  not  bound 
to  complete  his  purchase,  and  might  recover  back  his  deposit,  even 
although  the  lease  was  read  over  by  the  auctioneer  at  the  time  of 
sale  (c).     Lord  Kenyon,  in  a  former  case,  doubted  whether  a  covenant 
contained  in  the  assignment  of  a  lease,  requiring  the  assignee  and 
his  assigns  to  buy  the  beer  of  the  assignor^  would  bind  a  subsequent 
assignee  (/) :   and  in  a  late  case,  where  the  lessee  of  a  public-house 
covenanted  for  himself,  his  executors  and  assigns,   with  his  lessois 
(brewers)  to  take  all  his  beer  of  them,  or  their  successors  in  their  said 
trade,  and  the  lessors  sold  their  trade,  and  the  public-house,  with  other 
premises,  to  third  persons,  who  removed  their  business  to  a  short  dis- 
tance ;  it  was  held,  that  the  trade  of  the  lessors  was  determined,  and 
that  their  assignee  could  not  take  advantage  of  the  covenant,  on  the 
assignee  of  the  lessee  purchasing  beer  from  another  brewer  (g).    Where 
there  was  a  lease  of  lime-works,  with  a  stipulation  that  the  lessor 
should  furnish,  and  the  lessee  take,  coals  from  particular  collieries;  it 
was  held,  that  the  lessee  could  not,  on  failure  by  the  lessor  to  raise  the 


i8 


Thornton  v.  Sherratt,  8  Taunt.  529.  (/)  HartUy  v.  Pehally  Peake,  131. 

holcomU  ▼.  Hewsan,  3  Camp.  391.  {g)  Doe  d.  Cdtoert  v.  Rgid^  iO  Ban.  & 

(d)  Cooper  v.  TwibUl,  3  Camp.  286,  n.  Cres.  849. 
(0)  Jone»  v.  Edneiff  3  Camp.  285. 
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full  quantity  of  coalsy  resort  to  other  collieries  for  the  whole  of  his     Book  1 1, 
supply,  but  only  for  the  deficiency  (A).  ^BCT?fi. 


SscT»  6. — Trading  toithin  a  certain  Distance. 

A  covenant  to  restrain  a  person  from  exercising  a  trade  is  not  illegal  Nature  and 
if  it  be  not  to  the  general  prejudice  of  the  public,  and  the  considcra*  con^cts^n 
lion  be  reasonable  (t) :  there  is,  therefore,  no  objection  to  a  covenant,  Restraint  of 
by  which  a  party  binds  himself  not  to  exercise  a  particular  trade  within  a^veiTDi*-" 
a  specified  distance  of  premises  which  he  has  transferred  to  another,  tance. 
for  the  purpose  of  carrying  on  the  same  trade.    But  a  covenant  by  the 
lessor  of  a  brewery,  that  he  will  not  during  the  continuance  of  the 
demise,  carry  on  the  business  of  a  brewer,  or  agent  for  the  sale  of  ale, 
&c.  in  S.  or  elsewhere,  or  in  any  other  manner  howsoever  be  concerned 
in  the  business,  is  void  (J),    Covenants  in  restraint  of  trade  in  a  trading 
locality  are  not  considered  usual  covenants  (A). 

Where  the  assignor  of  a  lease  of  a  public-house  in  London,  cove*  How  the  Dis- 
nanted  that  he  would  not  keep  a  public-house  within  the  distance  of  ^mputei  ^ 
half  a  mile  from  the  premises  assigned,  it  was  held,  that  the  half-mile, 
as  mentioned  in  the  covenant,  imported  half  a  mile  measured  by  the 
nearest  way  of  access  between  the  premises  assigned  and  any  public* 
house  afterwards  kept  by  the  assignor  (/). 

SboTj  1.-^  Re-delivery  of  Fixtures,  Oodds,  Land,  ^c. 

Where  fixtures  which  are  not  part  of  the  freehold,  furniture  or  othet  Nature  and 
goods  and  chattels,  are  leased  together  with  houses,  it  is  usual  to  covenant  uf* 
attach  a  schedule  of  them  to  the  lease,  and  to  insert  a  covenant  by  re-deliver  Fix- 
the  lessee  to  re-deliver  them  in  the  same  condition  at  the  end  of  the  *""'' 
term.     The  object  in  doing  this  is  to  give  the  lessor  a  remedy  on  the 
covenant,  after  the  lease  is  ended,  for  any  damage  sustained  by  their 
being  injured;  for  as  he  cannot  complain  of  any  injury  during  the 
existence  of  the  term,  because  they  may  be  replaced  before  the  end 
of  it,  and  as  the  ordinary  remedy  by  an  action  of  trover  or  detinue 
merely  affects  the  recovery  of  the  chattels,  he  would  be  without  any 
remedy  whatever,  for  damage  done  to  them,  without  the  insertion  of 
such  a  covenant. 

It  is  not  unusual  to  reserve  to  the  lessor  the  power  of  taking  such  Covenants  to 
portions  of  the  land  demised  as  he  may  want,  upon  giving  a  specified  S  Land-  "* 
notice  to  the  lessee,  and  making  a  proportionable  abatement  out  of 

(A)   Pl^ht  V.  Dicksonsf  I  t>ow.  141.  Scott,  N.  R.  123 ;  and  eee  Chesman  v.  Nainby 

(1)  JlMMT  V.  Aihfard,  8  Bing.  832;  11  (in  err»f)y  1  Bro.  Park  Gas.  234;  Baward 

Moore,  91  ;    and  tee  Crisdee  v.  Bolton,  8  v.  Young,  2  Chit.  407;  Daois  v.  Mason,  S 

Car.  &  Pav.  240;  Hitehcoek  ▼.  Coker^  6  Ad.  Term  Rep.  118;  PemheriM  v.  Famghan,  10 

&  EL  438  ;   2  Har.  ft  Wol.  464 ;  1  Nev.  ft  Queen's  B.  Rep.  87. 

Per.  796 ;  and  Archer  t.  Marsh,  6  Ad.  ft  (Ar)  Wilbraham  v.  Xtiwty,  18  Beav.  206. 

EL  959;    2   Nev.  &  Per.  562;  WilL  WoL  (/)  Leigh  v.  Hind,  9  Barn,  ft  Crcs.  774; 

ft  Dav.  641  i  MMem  v.  Jf«y»  11  Meos.  ft  4  Man.  ft  RyL  «79;    Wwide  v»  DttmtH,  2 

Wds.  658.  Stark.  89. 
(»  Hmde  v.  Gray,  1  Man.  ft  Gr.  195 ;  1 
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the  rent.  Such  provisoes  are  perfectly  reasonable  and  just,  and  have 
often  been  recognized  by  the  courts  both  of  law  and  equity.  Such  a 
power  has  been  extended  to  the  whole  of  the  land  demised  (/) :  where 
the  proviso  was,  that  the  lessor  might  from  time  to  time  have  any 
part  of  the  land  leased,  it  was  held  he  might  require  possession  of  the 
whole  (m).  In  the  same  case  it  was  held,  as  the  proviso  gave  the 
lessor  power  to  take  possession,  it  did  not  operate  by  way  of  covenant 
merely.  But  in  another  case  where  there  was  no  such  power,  it  was 
held  to  operate  as  a  covenant  merely  (n). 


Sect.  8. — Contracts  for  Quiet  Enjoyment . 
(a)  Implied  Obligation. 
Although  an  express  covenant  is  almost  invariably  inserted  in  leases, 
for  the  quiet  enjoyment  of  the  lessee,  upon  his  performing  all  the  sti- 
pulations which  are  obligatory  upon  him ;  there  is  always  an  implied 
obligation  on  the  part  of  the  lessor,  that  the  lessee  shall  hold  and 
enjoy  the  premises  quietly  during  the  existence  of  the  tenancy.    This 
obligation  necessarily  arises  from  the  nature  of  the  relation  of  land- 
lord and  tenant.^    It  exists  in  every  case  of  a  tenancy  for  any  certain  > 
period,  however  short  it  may  be ;  but  is  confined,  however,  to  cases  of 
disturbance  by  persons  either  deriving  title  from  the  lessor,  or  having 
a  paramount  right.     Upon  the  old  principle,  that  when  a  contract  is 
expressed,  no  implied  contract  shall  arise,  no  action  can  be  maintained 
for  a  breach  of  the  implied  covenant  for  quiet  enjoyment,  where  there 
is  any  express  contract  for  the  same  purpose  contained  in  the  lease : 
thus,  if  a  lease  contain  a  covenant  for  quiet  enjoyment  against  the 
lessor,  and  those  who  claim  under  him,  the  lessee  cannot,  upon  an 
eviction  by  a  paramount  title,  recover  under  the  implied  covenant  for 
general  title  implied  in  the  word  demise  (o).     Where  a  person  held 
under  an  agreement,  which  was  an  actual  demise,  subject  to  the  same 
conditions  as  were  mentioned  in  the  memorandum  under  which  the 
lessor  held  the  premises,  and  it  did  not  appear  what  these  conditions 
were;  it  was  held,  that  a  contract  for  quiet  enjoyment  could  not  be 
implied  {p).     But,  under  ordinary  circumstances,  an  agreement  for 
quiet  enjoyment  during  the  term  is  implied  by  law  from  a  demise  by 
parol;  but  not  an  agreement  for  good  title (y).     Where  the  plaintiff 
took  of  the  defendant  a  house  at  a  yearly  rent,  under  an  agreement, 
by  the  terms  of  which  the  latter  agreed  that  up  to  the  date  thereof  be 
had  paid  all  arrears  of  rent ;  and  the  former  agreed  that  **  from  and 

V.  Abel,  2  Maule  & 


(lyDM  d.  WiUon 
Selw.  541. 

(m)  Doe  d.  Gardner  v.  Kermardy  12  Queen's 
B.  Rep.  244. 

(n)  Doe  d.  miUon  v.  Phillips,  2  Bing.  13 ; 
9  Moore,  46;  ante,  pp.  104,  105. 

(o)  MerriU  v.  Frame,  4  Taunt  329 ;  Line  v. 


Stevenson,  4  Bing.  N.C  678;  5  Bing.  N.C. 
183;  6  Scott,  447;  7  Scott,  69;  lAm-SlH. 

(p)  Meesent  v.  Reynoids^  9  Com.  B.  Ke^ 
194. 

(q)  Bandy  T.  Cartvrrighi,  8  Exch.  Rep. 
913 ;  Hancock  ▼.  Cqftfn,  8  Biag.  S66. 


CONTRACTS  FOR  QUIET  ENJOYMENT.  609 

after  that  day  the  same  should  be  kept  paid  by  him  for  the  period  he     Book  II. 
might  occupy ;"  and  at  the  expiration  of  the  first  quarter  the  superior       s^cx^  g. 


landlord  distrained;  it  was  held,  that  there  was  no  implied  duty  on 
the  defendant  to  indemnify  the  plaintiff  against  this  claim,  although 
the  agreement  stipulated  for  a  yearly  rent,  the  defendant  having  by 
the  subsequent  clause  expressly  undertaken  to  keep  the  reserved  rent 
paid  (r).     If  the  party  ousting  the  covenantee  have  no  title,  the  cove- 
nantee, it  is  said,  cannot  bring  an  action  of  covenant  against  the  lessor, 
upon  the  implied  covenant  created  by  law  («).     He  must,  therefore, 
always  show  upon  the  face  of  his  pleadhigs,  that  he  was  molested  or 
evicted  by  one  who  had  an  elder  title  (t).     He  must  also  show,  with 
certainty,  the  person  by  whom  he  was  evicted ;  thus  in  an  action  for 
breach  of  covenant  on  defendant's  demise,  whereby  plaintiff's  assignee 
of  the  lease  was  evicted,  and  plaintiff  put  to  costs  in  an  action  against 
bim  by  such  assignee,  for  such  eviction;  it  was  held,  that  merely 
stating  that  a  third  person  was  seised  in  fee  of  the  premises,  and  that 
the  assignee  was  evicted  generally,  was  not  sufficient  (u).    A  declara- 
tion stating  the  simple  relation  of  landlord  and  tenant  between  the 
plaintiff,  a  lessee  for  years,  and  the  defendant,  and  that  in  consideration 
of  the  premises  the  defendant  promised  the  plaintiff  that  he  should 
quietly  hold  the  house  during  the  term  without  any  eviction  from  the 
parties  entitled  to  the  reversion,  is  bad,  as  no  such  duty  as  that  stated 
as  the  defendant's  promise  arises  from  that  relation  (x).      It  would 
seem,  that  under  the  word  ''  demise,"  the  lessee  may  maintain  an  action 
of  covenant  against  the  lessor,  for  not  having  sufficient  power  to  de- 
mise for  the  whole  term,  whereby  plaintiff  was  put  to  expense  in  pro- 
curing a  better  title  for  the  whole  term :  so  upon  the  word  '^  assign"  in 
an  assignment,  for  it  is  as  general  a  word  of  covenant  as  ''  demise  (y)." 
Where  tenant  for  life,  with  remainder  over,  demised  by  indenture  for 
years,  without  any  express  covenant  for  quiet  enjoyment,  and  the  lessee 
was  evicted  by  the  remainderman,  after  the  death  of  the  tenant  for 
}i/e,  but  before  the  expiration  of  the  term ;  it  was  held,  that  he  could 
not  maintain  an  action  of  covenant  against  the  executor  of  the  tenant 
for  life  (2r).    If  the  incumbent  of  a  living  contract  to  let  lands  belonging 
to  the  benefice  for  a  term  of  years,  his  resignation  of  the  living  during 
the  term   is  a  breach  of  the  contract  (a).     Where  an  agreement  for 
letting  part  of  a  house  at  a  rent  of  30/.,  contained  a  clause  that  the 
tenant  should  be  liable  only  to  the  said  rent;  such  clause  was  held  to 
be  a  clause  of  indemnity,  and  that  an  action  would  lie  upon  it  where 

(r)   Upton  Y.Fergustont  3  Moore  &  Scott,  (y)  Bac.  Abr.  tit  Covenant,  (B  65),  cited 

SS.  15  East,  541. 

{*)  Andrew's  ease,  CT0.E\iz.2Hi  2  Leon.  (z)  Adams  v.  Gibney,   6  Bing.   656;    4 

lOi.  Moore  &  Pay.  491 ;  and  see  Woodhouse  v. 

(/)  Sbep.  Touch.  167.  Jenkins,  9  Bing.  431 ;  2  Moore  &  Scott,  599. 

in)  Fraser  v.  Skey,  2  Chit.  646.  (a)  Price  v.  Williams,  1  Mees.  &  Wels. 

(x)  Gnmger  t.  Collins,  6  Mees.  &  Wels.  6 ;  1  Gale,  362  ;  Tyr.  &  Gr.  197. 
4M. 
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the  tenant's  goods  were  seized  under  a  distress  for  rent  by  the  original 
landlord,  though  the  party  giving  the  indemnity  was  not  the  imme- 
diate tenant  of  such  original  landlord ;  it  was  also  held,  that  if  no 
notice  be  given  to  the  party  indemnifying^  and  he  pay  the  rent,  and 
protect  his  tenant's  goods,  such  tenant  cannot  recover  specially  on  a 
count  framed  on  the  indemnity,  though  he  may  recover  the  money  on 
the  common  counts  (b).  In  these  cases  of  implied  contract  of  indem- 
nity against  the  consequences  of  distress,  an  action  of  tort  is  the  proper 
form  of  remedy  (c). 


Nature  and 
Propriety  of 
express  Con- 
tracts for  Quiet 
Enjoyment. 


Construction  of 
Covenants  for 
Quiet  Enjoy- 
ment 


(b)  Express  Contracts. 

As  before  observed,  it  is  almost  invariably  the  case,  that  an  express 
covenant  is  inserted  in  the  lease  for  the  lessee's  quiet  enjoyment  of  the 
premises,  and  to  save  him  harmless  from  all  persons  claimmg  title,  upon 
his  performance  of  those  stipulations  which  are  obligatory  upon  him- 
self. According  to  the  ancient  mode  of  conveyance,  deeds  were  con- 
fined to  a  very  narrow  compass,  and  the  words  '^  grant  and  enfeof 
were  considered  to  amount  to  a  general  warranty  in  law,  and  to  hare 
the  same  force  and  effect  The  lengthy  covenants  which  have  been 
introduced  in  more  modern  times,  are  intended  for  the  greater  protec- 
tion of  the  parties ;  and  are  introduced  for  the  purpose  of  supplying 
the  place  of  the  general  warranty,  which  the  old  law  implied  (d).  A 
covenant  for  quiet  enjoyment  does  not  extend  to  oblige  the  lessor  to 
rebuild  in  case  of  fire  or  otherwise,  where  the  lessee  is  not  bound  to 
rebuild  himself,  and  cannot  therefore  have  any  beneficial  occupation («). 

Where  restrictive  words  are  inserted  in  the  first  of  several  covenants 
having  the  same  object,  they  are  to  be  construed  as  extending  to  all 
the  covenants,  although  they  are  distinct  (/).  The  following  cssea 
have  been  determined  upon  the  construction  of  covenants  for  quiet 
enjoyment.  A  tenant  for  life,  with  a  power  of  leasing,  made  a  lease 
for  years,  in  which  was  a  clause  that  "  he,  for  himself,  his  heirs  and 
assigns,  the  said  demised  premises  unto  the  said  lessee,  his  executors, 
administrators  and  assigns,  under  the  rent,  covenants,  conditions,  ex- 
ceptions and  agreements  before  expressed,  against  all  persons  whatso- 
ever lawfully  claiming  the  same,  shall  and  will  during  the  said  term 
warrant  and  defend :"  held,  that  this  was  an  express  covenant  fivr 


{b)  Emm  v.  CuriU,  2  Car.  &  Pay.  296 
(c)  Hancock  v.  Cqffyn,  8  Bing.  358 ;    1 
Moore  &  Scott,  521. 

{d)  It  may  not  be  amiss  to  hint  here 
again,  that  it  is  not  always  wise  to  endea- 
vour to  meet  every  possible  case  which  may 
happen  by  express  contract,  rather  than 
rely  upon  the  more  general  extent  of  the 
implied  covenant.  By  so  doing,  the  object 
is  often  entirely  frustrated,  and  those  things 
which  would  unquestionably  come  within 
the  general  principle  of  a  covenant  in  law, 


are  passed  over  by  a  vain  attempt  at  an 
enumeration  of  particulars  which  is  in- 
tended to  have  the  same  effect.  This  it 
exemplified  in  the  case  of  MerriU  v.  Framt^ 
4  Taunt.  329,  above  cited,  p.  508.  See  also 
ante,  Book  I.,  Chap.  IV.,  Sect.  6,  p.  97. 

(e)  Brown  v.  Quiltar,  AmbL  620. 

(/)  Sugden*s  Vend,  and  Purch.  756, 
11th  edit;  and  see  Guimrford  v.  Gijfiik.  I 
Saund.  58 ;  Belcher  y.  Sikt9j  8  Bam.  &Cres. 
185. 
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qoiet  enjoyment  {g).     Premises  were  demised  at  a  certain  rent,  and     Boor  II. 
tiiere  was  a  proviso  for  re-entry  if  the  rent  should  be  in  arrear  twenty-      Vect".  ' 
one  days^  and  the  lessee  covenanted  to  pay  the  rent,  and  the  lessor 
covenanted  that  he  paying  the  rent  at  the  time  appointed  should  quietly 
enjoy ;  it  was  held,  that  the  lessee  might  maintain  an  action  on  the 
covenant  for  quiet  enjoyment  against  the  lessor,  though  at  the  time 
when  the  cause  of  action  accrued,  the  rent  had  been  in  arrear  more 
than  twenty-one  days ;  for  that  payment  of  rent  was  not  a  condition 
precedent  to  the  performance  of  the  covenant  for  quiet  enjoyment  (A). 
Where  releasors  covenanted  that,  for  and  notwithstanding  any  act,  &c. 
by  them,  or  any  or  either  of  them,  done  to  the  contrary,  they  had  good 
title  to  convey  certain  lands  in  fee ;  and  also,  that  they,  or  some  or 
one  of  them,  for  and  notwithstanding  any  such  matter  or  thing  as 
aforesaid,  had  good  right  and  full  power  to  grant,  &c. ;  and  likewise 
that  the  releasee  should  peaceably  and  quietly  enter,  hold  and  enjoy  the 
premises  granted  without  the  lawful  let  or  disturbance  of  the  releasors, 
Of  their  heirs  or  assigns,  or  for  or  by  any  otlier  person  or  persons  what- 
soever ;  and  that  the  releasee  should  be  kept  harmless  and  indemnified 
by  the  releasors  and  their  heirs,  against  all  other  titles,  charges,  &c., 
save  and  except  the  chief  rent  issuing  and  payable  out  of  the  premises 
to  the  lord  of  the  fee ;  the  court  held,  that  the  generality  of  the  cove- 
nant for  quiet  enjoyment  against  the  releasors  and  their  heirs,  and  any 
other  person  or  persons  whatsoever,  was  not  restrained  by  the  qualified 
covenants  for  good  title  and  right  to  convey,  for  and  notwithstanding 
any  act  done  by  the  releasors  to  the  contrary  (t).     But  where  the 
assignor  covenanted  that  for  and  notwithstanding  any  act  or  thing  by 
him  done,  the  lease  was  valid ;  and  further,  that  it  should  be  lawful 
for  the  assignee  at  all  times,  during  the  term,  quietly  to  enjoy,  without 
the  lawful  let  or  interruption  of  the  assignor,  his  executors,  adminis- 
trators or  assigns,  or  any  of  them,  or  any  other  person  or  persons 
whomBoever,  claiming  any  estate  or  right  in  the  premises ;  and  that 
clearly  discharged  by  the  assignor,  his  heirs,  executors  or  adminis*^ 
tratorsy  from  all  former  incumbrances  made  or  suffered  by  him,  or  by 
their  or  either  of  their  acts  or  privity ;  and  then  followed  a  covenant 
for  further  assurance  by  the  assignor,  his  executors  and  administrators, 
and  all  persons  whomsoever  claiming  under  him ;  it  was  held,  that  the 
general  words  in  the  covenant  for  quiet  enjoyment  were  restrained  by 
the  restrictive  words  in  the  covenant  for  title  and  further  assurance, 
which  preceded  and  followed  it;   and  therefore,  that  such  covenant 
was  confined  to  the  acts  of  the  covenantor,  and  those  claiming  under 
him  (A)  :  but  in  another  case  it  was  held,  that  where  the  cpvenants  for 

ig)  WilUams  t.  Burrell,  1  Com.  B.  Rep.  319;  3  Moore,  703 ;  and  see  Foord  ▼.  mi* 

402.  «im,  8  Taunt.  543;  2  Moore,  592;  Browning 

(h)  AivMmT.Z)yer,5Bara.&  Adol.584{  v.  Wriftht,  2  Bos.  &  PuL  13;  Stannard  v. 

2  Nev.  &  Man.  559.  Farbet,  6  Ad.  &  El.  572;  WUl.  WoL  &  Dav. 

(i)  Howll  ▼.  Richards,  11  East,  633.  821 ;  1  Nev.  &  Per.  633;  Ymtng  v.Bamcoekf 

(k)  Nimd  V.  Marshall,  1  Brod.  &  Bing.  7  C.  B.  Rep.  310. 
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title  were  general  and  absolute  against  all  persons,  they  were  Dottobe 
qualified  by  reference  to  other  covenants,  unless  there  are  words  eitbet 
in  the  absolute  covenants  themselves,  or  in  preceding  or  subseqoai 
ones,  to  connect  them(/).     If  the  lessor  covenant  with  the  lessee  llat 
he  has  not  done  any  act  to  prejudice  the  lease,  but  that  the  lessee  sbll 
enjoy  it  against  all  persons;  in  tliis  case,  the  words  "  agamst  all  per- 
sons" refer  to  the  first  branch  of  the  covenant,  and  are  limited  and 
restrained  to  acts  done  by  him  (m).     Where  the  lessors  coveninted 
that  the  lessee  of  a  mill  should  enjoy  the  mill  and  stream  withoot  in- 
terruption by  them,  or  by  persons  claiming  under  them,  or  bythdr 
acts  or  procurement,  a  diminution  of  the  water  occasioned  by  supjilitt 
under  contracts  entered  into  by  the  lessors  prior  to  making  the  lease, 
is  not  a  breach  of  the  covenant  for  quiet  enjoyment  (n).    But  whet 
A,  J9.  covenanted  with  his  lessee  for  quiet  enjoyment  as  agauDstasr 
person  "  claiming  by,  from  or  under"  him,  it  was  held,  that  an  evic- 
tion by  a  prior  appointee  of  A,  B,  and  C.  D.  was  a  breach  of  the 
covenant,  and  that  the  case  was  not  altered  by  the  grant  to  the  lessee 
being  "  as  far  as  in  his  power  lay,  or  he  lawfully  might  or  could" W* 
A  covenant  that  the  lessee  shall  enjoy  without  disturbance  by  the  lessor 
or  any  other  person  lawfully  claiming  6y,  from  or  under  him,  is  not 
broken  by  a  distress  put  in  for  land-tax  due  before  the  demise,  4al 
being  a  claim  against  the  lessor  (p). 

Of  course  if  the  lessee  be  ousted  or  molested  by  the  lessor  himsdf, 
it  amounts  to  a  breach  of  the  covenant  for  quiet  enjoyment,  in  what- 
ever form  it  may  be ;  and  if  the  lessor  merely  covenants  against  the 
acts  of  a  paiticular  person,  a  molestation  by  that  person  can  be  the; 
only  ground  of  a  breach  of  covenant  (q).  Although  a  doubt  has  arisai 
as  to  the  extent  of  such  a  covenant,  where  the  eviction  has  been  by  a 
stranger,  it  may  be  laid  down,  that  if  one  make  a  lease  of  land  ta^ 
another,  and  covenant  that  he  shall  quietly  enjoy  it  without  the  let  oc' 
molestation  of  any  person  whatsoever,  or  without  the  let  of  any  person 
whatever  claiming  by  or  under  the  lessor ;  in  both  these  cases  the 
covenant,  it  is  said,  shall  be  taken  to  extend  only  to  such  persons  as 
have  lawful  title,  or  claim  some  estate  under  the  lessor ;  for  if,  in  the 
first  case,  the  lessee  shall  be  disturbed  by  any  claim,  entry  or  other- 
wise, by  any  person  who  has  no  title ;  or  in  the  second  case,  by  anj 
person  claiming  under  a  third  person  although  he  has  title,  or  who 
shall  claim  under  the  lessor,  it  is  no  breach  of  the  covenant  (r).  It 
seems,  however,  at  one  time  to  have  been  held,  that  if  the  lessor 


(0  Smith  ▼.  Compton,  3  Barn.  &  Adol.  189. 

(m)  Shep.  Touch.  166. 

(n)  Blatcf\ford  v.  Plymouth  {Mayor),  S 
Bing.  N.  0.  691 ;  4  Scott,  429 ;  3  Hodges, 
86. 

(o)  Calvert  v.  Sepright,  15  Beav.  156. 

Ip)  Stanley  v.  Hayes,  8  Queen's  B.  Rep. 
105;  2  Gale  &  Dav.  411. 


(?)  Foster  v.  Mopes,  Cro.  Elia.  218;  A^ 
V.  Edwards,  1  Stra.  400. 

(r)  Shep.  Touch.  166;  ^ii««.,  Lofft  4«0; 
Bull.  N.  P.  161 ;  Brooking  v.  Cam,  Cro.  Jafr 
425.  As  the  covenant  for  quiet  eqjoyineiit 
does  not  extend  to  a  wrongful  ^ectmeot  bf 
a  stranger,  the  lessee  has  his  remedy  bf 
action  against  the  stranger  himseli 
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undertook  expressly  that  the  lessee  should   enjoy  during  the  terra      Booxfl. 
''  quietly,  peaceably,  and  without  interraption,"  it  would  extend  as  a       sect.  8.. ' 
covenant  against  all  tortious  evictions  whatsoever  (s) ;  but  this  doctrine 
is  now  overruled  ;  for  where  a  covenant  was  inserted  in  a  conveyance 
of  lands  in  America,  during  the  revolutionary  war  in  that  country,  that 
^^-  the  grantor  had  a  legal  title,  and  that  the  grantee  might  peaceably 
j^„.t;   enjoy,  &c.,  without  let,  interruption,  &c.,  of  the  grantor  and  his  heirs, 
"  and  of  and  from  all  and  every  other  person  or  persons  whomsoever,'* 
it  was  held  not  to  be  broken  by  the  States  of  America  seizing  the  lands 
as  forfeited  for  an  act  done  previous  to  the  conveyance,  notwithstand- 
ing the  subsequent  acknowledgment  of  her  independence  by  this 
country,  for  such  a  covenant  does  not  extend  to  the  acts  of  wrong- 
doers, but  only  to  persons  claiming  title ;  and  even  a  general  warrantry, 
which  is  conceived  in  terms  more  general  than  such  a  covenant,  has 
been  restrained  to  lawful  interruptions  (t).    Again,  in  an  action  against 
executors  in  their  own  right,  on  a  covenant  for  "  good  title  and  quiet 
1^  ^  enjoyment  against  any  person  or  persons  whatsoever,"  contained  in  an 
assignment  of  a  lease  of  the  testator  by.  way  of  mortgage,  it  was  held, 
that  the  cause  of  action  must  arise  from  some  act  of  the  covenantors  (u). 
It  has  indeed  been  held,  that  a  covenant  that  the  lessee  shall  quietly 
enjoy  against  all  claiming,  or  pretending  to  claim,  a  right  in  the  pre- 
mises, extends  to  all  interruptions,  be  the  claim  legal  or  not,  provided 
it  appear  that  the  disturber  do  not  claim  under  the  lessee  himself  (j:). 
Where  a  tenant  for  life  under  a  marriage  settlement,  with  power  to 
grant  leases  for  years,  determinable  on  three  lives,  granted  a  lease  of 
part  of  the  estate  to  A.  during  the  life  of  the  latter  and  his  two  sons, 
and  the  survivors  and  survivor,  covenanting  for  quiet  enjoyment  for 
and  during  the  said  term,  without  interruption  of  the  lessor,  his  heirs 
and  assigns,  or  any  other  person  claiming  any  estate,  &c.,  under  him, 
or  any  of  his  ancestors;  and  the  lessor  having  died,  his  eldest  son, 
who  was  tenant  in  tail  under  the  settlement,  evicted  the  eldest  son  of 
lessee,  the  third  life  being  still  in  being ;  it  was  held,  that  the  eviction 
by  the  tenant  was  a  breach  of  the  covenant  for  quiet  enjoyment  (y). 
A  fine  being  levied  of  a  married  woman's  estate,  with  a  joint  power 
to  the  husband  and  wife  to  declare  the  uses ;  and  the  uses  being  de- 
clared by  the  husband  and  wife  in  remainder  to  -4.;  if  the  husband 
make  a  lease,  and  covenant  for  quiet  possession  against  any  person 
claiming  under  him,  and  A,  evict  the  tenant,  an  action  on  the  covenant 
will  lie  against  the  husband's  executors  (z). 

A  breach  of  the  covenant  for  quiet  enjoyment  may  occur  either  by  a  What  Acts 
molestation  arising  from  a  suit  at  law  or  in  equity  relating  to  the  title  pleach  ^a 

Covenant  for 
(y)  Evans  v.  FaugJum,  4  Bam.  &  Cres.  Quiet  Enjoy- 
261 ;    6  Dowl.  &  Rvl.  849 ;    WiHiam»  ▼.  ment 
Burrell,  I  Com.  B.  Rep.  402. 

(«)  Hard  v.  Fletcher,  1  DougL  43. 


(*)  1  Esp.  N.  P.  273. 
(f  j  Dudley  ▼-  FoUiott,  3  Term  Rep.  584. 
{u)  Noble  V.  Smith,  1  H.  Black.  34. 
(*)  Ch€^Un  ▼.  Southgak,  10  Mod.  384;  1 
Comyn,  230. 
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or  possession,  or  by  any  act  by  which  the  lessee  is  disturbed  in  the 
possession  of  the  premises.     Of  the  first  sort  is  a  recovery  by  eject- 
ment by  a  person  having  a  lawful  title;  or  any  other  suit  by  which  the 
peaceable  occupation  of  the  premises  is  prevented ;  thus,  a  coveDant 
in  a  lease,  that  the  lessee  should  quietly  enjoy  the  estate  discharged 
from  tithes,  is  broken  by  a  suit  for  them,  after  the  expiration  of  the 
term  {a) :  but  where  in  covenant  for  quiet  enjoyment  tlie  breach  as- 
signed was,  ''  that  the  defendant  had  exhibited  a  bill  in  Cbaoceiy 
against  him  for  ploughing  meadow,  and  obtained  an  injunction,  which 
had  been  dissolved  with  20^.  costs;"  it  was  held  on  demurrer  to  be 
no  breach  of  covenant,  for  the  covenant  was  for  quiet  enjoyment,  and 
this  was  a  suit  for  waste  (6).     On  the  other  hand,  any  description  of 
annoyance  to  the  occupation  of  the  premises,  which  prevents  the  lessee 
from  enjoying  his  property  in  so  ample  a  manner  as  he  is  entitled  to 
do  by  the  terms  of  the  lease,  amounts  to  a  breach  of  the  covenant  for 
quiet  enjoyment  of  the  second  sort ;  thus,  if  a  man  covenant  that  he 
will   not  interrupt  the  covenantee  in  the  enjoyment  of  a  close,  the 
erection  of  a  gate  which  intercepts  it  is  a  breach  of  the  covenant, 
although  he  had  a  right  to  erect  it  (c) :  and  it  has  been  held,  by  Sir 
James  Mansfield,  C.  J.,  that  an  action  on  the   covenant   for  quiet 
enjoyment  may  be  maintained  for  the  disturbance  of  a  way  of  neces- 
sity (d);  or  of  a  way  by  grant  from  the  covenantor  («).     It  must  be 
remembered,  however,  that  the  act  done  must  be  in  the  assertion  of 
title,  and  not  a -mere  tortious  act  for  which  an  action  of  trespass  might 
be  maintained  (/). 

The  covenant  for  quiet  enjoyment  runs  with  the  land(^),  and  is 
therefore  binding  on  the  assignees  of  the  reversion;  and  may  be  ren- 
dered available  by  the  assignees  of  the  term  :  thus,  where  A.  demised 
by  lease  to  J3.,  who  assigned  his  interest  to  C,  and  C  to  Z>. ;  and  B. 
covenanted  for  quiet  enjoyment  with  C,  and  his  assigns  ;  it  was  held, 
that  D,  might  maintain  an  action  of  covenant  against  jB.,  on  being 
ejected  by  ^.  for  a  forfeiture  made  by  £.  before  the  assignment  to 
C.(A).     Where  the  governors  of  the  Foundling  Hospital  granted  a 
lease  for  years  of  a  certain  dwelling  to  Z.,  who  covenanted  that  the 
demised  premises,  or  any  part  thereof,  should  not  be  converted  into  a 
shop,  or  other  place  for  cariying  on  any  trade  or  public  show  of  bua- 
ness  during  the  term,  without  the  consent  in  writing  of  the  lessors; 
and  L,  assigned  the  premises  to  i(f.,  who  by  an  under-lease  demised 
the  premises  to  F,,  with  a  covenant  for  quiet  enjoyment,  "  to  hold  the 
same,  without  any  lawful  let,  suit,  trouble,  molestation,  eviction,  in- 


(fl)  Laming  v.  Laming,  Cro.  Eliz.  316. 

(b)  Morgan  v.  Hunt,  2  Ventr.  215. 

(c)  Andrews  v.  Paradise,  8  Mod.  318. 

(d)  Morris  v.  Ed^ringion,  3  Taunt.  24. 

(e)  Pom/ret  v.  Ricro/t,  1  Saund.  322. 
(/)  Sedden  v.  Senate,  13  East,  72. 


{g)  Lewis  V.  Campbell,  8  Taunt.  715;  3 
Moore,  35,  51 ;  3  Bam.  &  Aid.  392;  N»ke 
V.  Aivder,  Cro.  Eliz.  375 ;  see  ante.  Book  l.« 
Chap.  IV.,  Sect  5,  (b),  p.  88. 

(A)  Campbell  v.  Lewis  (m  error),  S  Taunt. 
715  ;  8  Barn.  &  Aid.  392 ;  8  Mooce,  35»  31. 
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terruption,  claim,  or  demand  whatsoever,  by  or  from  her,  her  heirs,  Book  II. 
executors,  administrators,  or  assigns,  or  any  person  or  persons  whom-  "sect.'sJ' 
soever  claiming  or  to  claim  by,  from,  under,  or  in  trust  for  her,  them, 
or  any  of  them,  or  by  or  through  her  or  their  acts,  means,  right,  title, 
forfeiture,  privity,  or  procurement;"  but  in  this  lease  the  covenant 
against  converting  the  premises  into  a  shop,  &c.,  was  omitted ;  and  F. 
assi^ed  the  lease  to  S.,  who  under-let  it  to  W.y  and  he  converted  part 
of  the  premises  into  a  shop,  without  the  consent  of  the  original  lessors, 
who  brought  an  ejectment,  and  evicted  him  for  a  forfeiture ;  and  M, 
having  died,  S,  declared  against  her  executor  for  a  breach  of  the  cove- 
nant for  quiet  enjoyment,  averring  that  by  her  act,  and  through  her 
means  and  procurement,  in  making  the  under-lease  to  F,  without  any 
covenant  similar  to  that  in  the  original  lease  to  Z.,  he  was  hindered 
from  quietly  enjoying,  &c. ;  it  was  held,  on  demurrer,  that  the  action 
would  not  lie  (»). 

Sect.  9, —  Covenants  for  Title  and  further  Assurance. 
Covenants  for  title  or  further  assurance  are  not  usually  inserted  in  Propriety  and 
leases;  because  the  covenant  for  quiet  enjoyment  necessarily  implies  of^CovenanS 
that  the  lease  is  perfect  as  a  good  and  valid  demise  ;  and  granting  an  for  Title  and 
imperfect,  and  therefore  a  bad  lease,  would  be  a  breach  of  the  latter  ance. 
covenant.    They  are  always,  however,  inserted  in  conveyances  of  free- 
hold property ;  and  generally  in  assignments  of  leasehold  premises. 
With    respect  to   the   construction    of  such   covenants; — where  the 
assignor  of  a  lease  covenanted  that  he  had  not  at  any  time  done  or 
suffered  any  act  or  thing  whereby  the  premises  intended  to  be  assigned 
could  be  impeached  or  affected  in  title  or  estate;  and  that  for  and 
notwithstanding  any  such  act,  &c.,  the  lease  was  a  good,  valid,  and 
subsisting  lease,  and  not  forfeited,  surrendered,  or  become  void ;  and 
that  he  had  in  himself  good  right,  full  power,  and  authority,  to  grant, 
assign,  transfer,  and  set  over  the  same,  to  the  assignee,  in  manner 
aforesaid  ;   and  then  followed  a  covenant  for  further  assurance  by  the 
assignor,  and  all  persons  claiming  under  him ;  it  was  held,  that  the 
general  words,  that  the  assignor  had  full  power  to  grant,  assign,  and 
set  over,  were  restrained  by  the  preceding  part  of  the  covenant ;  and, 
therefore,  that  such  covenant  was  confined  to  the  act  of  the  assignor 
alone  (A).      But  where  the  assignor,  in  a  deed  of  assignment  of  a  lease, 
after  reciting  the  original  lease,  granted  to  another  for  the  term  of 
ten  years,  which  by  mesne  assignments  had  vested  in  him,  and  that 
the  plaintifT  had  contracted  for  the  absolute  purchase  of  the  premises, 
bargained,  sold,  assigned,  transferred,  and  set  over  the  same  to  the 

(i)  Spencer  v-   Marriott,  1  Barn.  &  Crea.  Brod.  &  Bing.  319;  3  Moore,  708;  ante, 

♦57  ;  2  Dowl.  &  Ryl-  ^^^'  fill ;    and  Young  v.  Raincock,  7  C.  B.  Rep. 

{k)  Foord  ▼.    WtUon,  8  Taunt  513;    2  310. 
Moore,  591  ;  and  *c®  ^*^  ^*  MarthaU,  1 
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Book  II.      plaintiff,  for  and  during  all  the  rest,  &c.,  of  the  said  term  of  ten  years, 
Sect.  9.       in  as  ample  manner  as  the  assignor  might  have  held  the  same;  sub- 
jeet  to  the  payment  of  rent  and  performance  of  covenants ;  and  then 
covenanted  that  it  was  a  good  and  subsisting  lease,  valid  in  law,  in 
and  for  the  said  premises  thereby  assigned,  and  not  forfeited,  &c,  or 
otherwise  determined,  or  become  void  or  voidable ;  it  was  held,  that 
the  generality  of  this  covenant  for  title,  which  was  supported  by  the 
recital  of  the  bargain  for  an  absolute  term  of  ten  years,  was  not  re- 
strained by  other  covenants,  which  went  only  to  provide  for  or  against 
the  acts  of  the  assignor  himself,  or  of  those  who  claimed  under  him; 
such  as,  1st,  a  covenant  against  incumbrances,  except  an  under-lease 
of  part  by  the  assignor  for  three  years ;  2dly,  for  quiet  enjoyment; 
3dly,  for  further  assurance;  and  therefore  where  it  appeared  that  the 
original  lease  was  for  ten  years,  determinable  on  a  life  in  being,  which 
dropped  before  the  ten  years  expired,  though  not  till  after  the  covenant 
of  the  assignor ;  it  was  held,  that  the  assignee  might  assign  a  breach 
upon  the  absolute  covenant  for  title  (/).     An  action  of  covenant  lies  by 
the  devisee  of  lands  in  fee,  upon  a  covenant  made  by  the  defendant 
to  the  testator,  to  whom  the  defendant  conveyed  the  lands  in  fee,  that 
the  defendant  was  lawfully  seised,  &c.,  and  had  a  good  right  to  convey, 
&c.,  for  such  covenant  runs  with  the  land ;  and  though  broken  in  the 
lifetime  of  the  testator,  there  is  a  continuing  breach  in  the  time  of  the 
devisee,  and  it  is  sufficient  to  allege  for  damage  that  thereby  the  lands 
are  of  less  value  to  the  devisee,  and  that  he  is  prevented  from  selling 
them  so  advantageously  (m). 
What  amounfs       To  show  what  has  been  considered  as  a  breach  of  covenant  for  title 
to  a  Breach  of    ^^^  f^^  further  assurance,  the  following  decisions  may  be  stated.    A 
Title  and  fur-    covenant  to  surrender  a  copyhold  to  a  purchaser,  and  to  make  and  do 
all  acts,  deeds,  &c.,  for  the  perfect  surrender  and  assurance  of  the  pre- 
mises at  the  costs  and  charges  of  the  seller,  is  not  broken  by  the  non- 
payment of  the  fine  to  the  lord  on  the  admission  of  the  purchaser;  for 
the  title  is  perfected  by  the  admittance  of  the  tenant,  and  the  fine  is 
not  due  till  after  the  admittance  (w).     Where  a  party  covenanted  that 
he  had  not  done,  nor  permitted,  nor  suffered  to  be  done  any  act 
whereby  an  estate  was  encumbered ;  it  was  held,  that  assenting  to  an 
act  which  he  could  not  have  prevented,  was  not  a  breach  of  the  cove- 
nant (o).     Where  a  defendant  covenanted  for  good  title,  and  a  for- 
medon  was  brought  against  the  plaintiff,  the  covenantee,  by  a  party 
having  a  better  title,  and  he  compounded  it;  it  was  held,  that  he 
might  recover  the  whole  sum  paid,  and  costs  as  between  attorney  and 
client,  in  the  compounded  suit,  although  he  had  given  no  notice  of  the 

(/)  Barton  v.  Fitzgerald,  15  East,  530.  Bex  v.  Hendon,  2  T<»rin  Rep.  4S4\. 

(m)  Kingdon  v.  Nottle,  4  Maule  &  Selw.  (o)  Hobstm  v.  MiddUton,  6  Barn.  &  Cm- 

53.  295;  9  Dowl.  &  Ryl.  249. 
(n)  Oraham  v.  Sime,  1  East,  632 ;  and  see 


ther  Assurance, 
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suit  to  the  defendant;  for  the  only  effect  of  such  want  of  notice  was  to      Book  II. 
let  in  proof  that  the  compromise  was  improvidently  made  (/)).    Where       sect.  9. 


a  defendant,  by  an  agreement  of  present  demise,  let  premises  to  the 
plaintiff,  which  the  parties  in  possession  refused  to  quit,  it  was  held, 
that  the  defendant  was  bound  to  give  up  possession,  as  a  contract  to 
do  so  was  implied ;  that  the  plaintiff  might  maintain  assumpsit  for 
the  breach  of  the  agreement,  and  was  not  obliged  to  bring  ejectment 
against  the  wrongful  occupier  {q).  A  lease  and  entry  by  the  lessee  is 
not  a  disseisin  in  fact,  unless  the  entry  be  forcible,  or  with  a  manifest 
intention  to  disseise.  A  disseisin  being  the  wrongful  act  of  a  stranger, 
it  18  not  a  breach  of  the  covenant  for  validity  of  the  title,  that  the 
person  under  whom  the  vendor  derives  title  had  leased  part  of  the 
premises  sold,  to  one  who  had  afterwards  entered  on  the  premises 
demised  (r). 

Sect.  10.-- Bemedies  for  Breach  of  Contract. 
Upon  the  subject  of  the  several  remedies  by  a  suit  at  law  for  What  Reme- 
damages  incurred  by  a  breach  of  any  of  the  contracts  specified  in  this  cM^  J^?*'" 
chapter,  it  will  again  be  necessary  to  remind  the  reader,  that  the  main  Breach  of  Con- 
dzfierence  depends  upon  the  circumstance  of  the  instrument  on  which 
the  contract  is  grounded  being  under  seal,  or  merely  by  writing  not 
under  seal,  or  word  of  mouth  (s).     As,  however,  the  injury  sustained 
by  the  party  in  every  instance  now  under  consideration  must  be  in  the 
nature  of  unliquidated  damages,  the  forms  of  action  are  confined  to 
two,  viz.,  assumpsit  and  covenant.    If  the  contract  of  demise  be  merely 
verbal,  the  only  ground  of  action  will  be  a  breach  of  the  implied  cove- 
nant for  quiet  enjoyment ;  in  that  case,  and  in  every  other  instance 
where  the  demise  is  by  writing  not  under  seal,  the  proper  remedy  is 
by  action  of  assumpsit ;  but  where  the  lease  is  by  deed,  the  proper 
form  of  action  is  covenant  (0«    Where  the  contract  is  for  the  per- 
formance of  a  certain  act,  the  neglect  to  perform  which  cannot  readily 
be  compensated  in  damages,  a  court  of  equity  will  decree  a  specific 
performance. 

(p)  Smith  ▼.  Campion,  S  Barn.  &  Aid.  407.  see  Doe  d.  Souter  v.  Hull,  2  Dowl.  &  RyL  38. 

(q)  Coe  ▼.  Ciay,  6  Bing.  440 ;  3  Moore  {*)  See  ante,  409,  446. 

&  Pay.  57.  (0  See  also  post,  Book  III.,  Chap.  II., 

(r)  Jwrritt  ▼.  Weare,  3  Price,  575;   and  Chap.  IV.  and  Chap.  IX. 
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Sect.  1. — Generally, 
Tub  rights  which  the  parties  possess,  and  the  liabilities  to  which  tbey 
are  subject,  at  the  termination  of  the  contract  of  tenancy,  are  of  a 
most  important  nature,  and  have  been  a  great  source  of  dispute  in 
our  courts  of  judicature.     A  very  considerable  portion  of  this  litiga- 
tion is  to  be  attributed  to  the  extremely  vague  and  undefined  manner 
in  which  the  subject  is  regulated  by  usage,  in  the  absence  of  any  spe- 
cific terms  of  agreement ;  for  the  usages  not  only  differ  in  themsdves 
in  almost  every  district,  but  the  same  usage  is  differently  construed  apd 
acted  upon  in  the  same  neighbourhood.     It  will  be  the  object  of  this 
chapter  to  consider  the  subject  in  all  its  bearings—to  point  out,  first, 
the  rights  and  liabilities  which  subsist  between  the  landlord  and  hk 
tenant  after  the  tenancy  has  been  determined ;  secondly,  those  which 
arise  between  the  personal  representatives  of  a  tenant,  whose  interest 
is  ended  by  the  happening  of  an  uncertain  event,  and  his  successor; 
and  thirdly,  those  which  exist  between  the  outgoing  tenant  and  the 
person  who  succeeds  him  in  the  occupation,  or  the  incoming  tenant, 
as  he  is  called. 


Sect.  2. — Tenants  Duty^  Rights  and  Liability  at  tite  end  of  his 

Tenancy, 

The  tenant  must,  at  the  expiration  of  his  tenancy,  deliver  up  to  bis 
landlord  the  peaceable  and  quiet  possession  of  the  premises  demised 
to  him,  together  with  all  erections,  buildings,  improvements  and  land- 
lord's fixtures,  which  he  is  not  entitled  to  remove.  If  he  has  let  the 
whole  or  any  part  of  the  premises  to  an  under-tenant,  who  is  in  pes- 
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session  at  the  time  of  the  determination  of  the  term,  he  must  get  him  Book  11. 
out,  for  otherwise  he  will  not  be  in  a  situation  to  render  that  complete  sect.  2. 
possession  to  which  the  landlord  is  entitled.     It  is  clear  that  a  tenant  ' 

wrongfully  holding  over  cannot  bring  trespass  quare  clausum  fregit 
against  his  landlord  in  respect  of  a  peaceable  entry  (a) :  but  that  under 
such  circumstances  the  landlord  having  entered  may  maintain  tres- 
pass quare  clausum  fregit  against  such  tenant  for  remaining  in  the 
possession  (&).     It   seems  also  clear  that  if,  at  the  expiration  of  the 
term^  the  tenant  and  bis  family  have  gone  away  from  the  house,  and 
the  house  is  locked  up,  no  one  being  in  possession,  the  landlord  would 
be  justified  in  breaking  into  the  house  forcibly  and  obtaining  posses- 
sion ;  and  trespass  quare  clausum  fregit,  at  the  suit  of  the  tenant,  could 
Dot  be  maintained  against  him  (c).     So  where  a  pauper,  who  was  not 
a  tenant,  but  had  been  permitted  to  occupy  a  parish  house,  went  away 
from  home,  it  was  held,  that  the  overseers  might  lawfully  resume  pos- 
session (cf).     It  would  seem  that  a  landlord,  who  has  entered  peace- 
aily  into  his  tenant's  house,  after  the  determination  of  the  term,  may 
use  as  much  violence  as  is  necessary  to  eject  the  tenant,  without  being 
liable  to  trespass  quare  clausum  fregit,  or  to  an  action  for  the  assault. 
But  where  a  landlord,  on  the  expiration  of  his  tenant's  term  in  a  house 
or  apartments,  enters  forcibly  and  expels  him  therefrom,  using  no  unne- 
cessary violence,  a  question  arises  whether  the  tenant  can  maintain 
any  action  of  trespass  quare  clausum  fregit,  or  for  tlie  assault.     The 
point  arose  in  Newton  and  wife  v.  Harland  (e),  where  the  landlord  of 
apartments  let  to  the  plaintiiF  forcibly  took  possession  of  them  at  the 
end  of  the  term,  and  removed  the  female  plaintiff,  using  no  unneces- 
sary violence.      It  was  held  by  Tindal,  C.  J.,  Bosanquet,  J.,   and 
Erskine,  J.,  dissentiente  Coltman,  J.,  that  the  landlord  was  liable  at 
the  suit  of  the  tenant  for  the  assault,  the  principal  ground  for  the 
decision  being,  that  the  landlord's  possession  having  been  obtained  by 
an  illegal  act,  for  which  he  was  indictable  for  a  forcible  entry,  he  could 
not  be  considered  to  have  obtained  lawful  possession  of  the  premises. 
In  support  of  the  contrary  view  it  was  urged,  that  although  the  land- 
lord might  be  responsible  criminally  for  the  forcible  entry,  yet  that  as 
against  the  plaintiffs,  who  were  wrong-doers  and  altogether  without 
title,  he  had  obtained  by  the  forcible  entry  a  lawful  possession,  and 
might,  in  a  civil  action,  justify  the  removal  of  the  tenant.     In  that 
case  Erskine,  J.,  drew  a  distinction  between  an  action  of  trespass  quare 
clausum  fregit  and  an  action  for  the  assault,  conceding  that  in  the 
former  case  there  were  many  authorities  (/)  which  decided  that  trespass 

(a)  Taunton  v.  Coriar,  7  Term  Rep.  431 ;  (rf)  Wildbor   v.   RcUnrforth,    8   Barn.   & 

Tuner  v.  Meymott^  1  Binff.  138 ;  Lacey  v.  Cres.  4. 
Lear,  Peake,  Add.  Caa.  210.  {e)  1  Scott,  N.  R.  474. 

(*)  Butcher  ▼.   Butcher,  7  Barn,  &  Crea.  (/)  Taylor  v.  Cole,  3  Term  Rep.   292; 

399.  Taunton  v.  Cor  tar,  7  Term  Rep.  431 ;  Argent 

(c)  Turner  Y.  Metfmoti,  1  Binjf.  158;  Hil-  v.  Durrant,  8  Term   Rep.  403;   Turner  v. 

lery  v.  Gay,  6  Car.  &  Pay.  284;  and  see  Meymoti,  1  Bing.   168;    Dalton'a  Justice, 

"^         I  V.  Wilson,  11  Queeu's  B.  Rep.  890.  cap.  129,  p.  431. 
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Book  II.      quare  clausum  fregit  would  not  lie  at  the  suit  of  a  tenant  agaiDst  a 
"sect.\       landlord  for  a  forcible  entry  after  the  expiration  of  the  tenn.  The 
same  distinction   was  also  adverted   to   by  Tindal,  C.  J.  {g)»    The 
language  of  Parke,  B.,  and  Alderson,  B.,  in  Harvey  v.  Brydges(h\ 
raises  a  doubt  as  to  the  correctness  of  this  distinction  (i).    The  former 
learned  Judge  says:   ''The  next  point  was  that  raised  in  Newton^. 
Barlandy  and  if  it  were  necessary  to  decide  it,  I  should  have  no  diffi- 
culty in  saying,  that  when  a  breach  of  the  peace  is  committed  by  a 
freeholder  who,  in  order  to  get  into  possession  of  his  land,  assaults  a 
person  wrongfully  holding  possession  of  it  against  his  will,  althou^ 
the  freeholder  may  be  responsible  to  the  public  in  the  shape  of  an 
indictment  for  a  forcible  entry,  he  is  not  liable  to  the  other  party.   I 
cannot  see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good  justi- 
fication to  say  that  the  plaintiff  was  in  possession  of  the  land  against 
the  will  of  the  defendant,  who  was  owner,  and  that  he  entered  upon  it 
accordingly,  even  though  in  so  doing  a  breach  of  the  peace  was  com- 
mitted.   But  the  point  does  not  arise  in  this  case."    Alderson,  B.,  saj-s: 
"  The  other  point  comes  to  this — may  a  freeholder  lawfully  enter  on 
his  own  premises  with  any  degree  of  force  ?  for  the  distinction  is  veiy 
plainly  taken  in  Rex  v.  Wilson  (A)  between  entering,  even  a  dwelling- 
house,  vi  et  armis  simply,  and  entering  it  manu  forti.     I  have  still  the 
misfortune  to  retain  the  opinion  that  I  expressed  in  Newton  v.  Harliady 
although  the  majority  of  the  Court  of  Common  Pleas  have  held  the 
contraiy," 

The  following  old  authorities  seem  to  show  that  no  action,  either  of 
trespass  quare  clausum  fregit,  or  for  an  assault,  is  maintainable  under 
the  circumstances  of  Newton  v.  Harland.  "  If  a  man  entereth  with 
force  into  lands  and  tenements  to  which  he  hath  title  and  risht  of  entry, 
and  put  the  tenant  of  the  freehold  out  of  those  lands  or  tenements; 
now  he  who  is  so  put  out  with  force  shall  not  maintain  an  action  (/) 
of  forcible  entry  against  him  who  had  title  or  right  of  entry,  because 
that  entry  is  not  any  disseisin  of  him  ;  but  he  may  (m)  indict  him  for 
his  entering  by  force,  and  by  this  indictment  he  shall  be  restored  to 
his  possession  again  ;  and  that  is  by  the  statute  of  8  Hen.  Vf.  c.  9." 
**  However,  even  at  this  day,  in  an  action  of  forcible  entry  grounded 
on  tliose  laws,  if  the  defendant  make  himself  a  title,  which  is  found  for 
him,  he  shall  be  dismissed  without  any  inquiry  concerning  the  force. 
For  howsoever  he  may  be  punishable  at  the  king's  suit  for  doing  what 

(g)  The  case  of  Kewton  v.  Harland  was  (i)  See  Davis  v.  Burrell,  10  C.  B.  825: 

tried  three  times.     On  the  two  first  occa-  and  per  Cresswell,  J.,  in  this  case,  as  n^ 

sionsi   Parke,  B.,   and   Alderson,  B.,   ex-  ported  in  17  Law  Times,  SI. 

pressed  au  opinion  favourable  to  the  right  (^)  8  Term  Rep.  357. 

claimed   by  the  landlord.     On   the  other  (0  Fitz.  Nat  Br.  2i8. 

band,  Tindal,  C.  J.,  Parke,  Vaughan,  Bo-  (m)  Viz.,  he  shaU  not  maintain  on  the 

sanquet  and  Erskine,  J  J.,  on  the  motions  stat.  Rio.  XL;  see  9  Hen.  VI.  19;  hot  die 

for  a  new  trial,  expressed  a  different  opi-  party  shall  make  fine  to  the  king  for  his 

nion.  forcible  entry;   see  31    Hen.  Vl.  S9;  17 

(A)  14  Meea.  &  Wels.  442.  Hen.  VII.  17. 
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is  prohibited  by  statute,  as  a  contemner  of  the  laws,  and  disturber  of     Book  II. 
the  peace,  yet  he  shall  not  be  liable  to  pay  any  damages  for  it  to  the       sect.  2. 


plaintiff,  whose  injustice  gave  him  the  provocation  in  that  manner  to 
right  himself  (n)."  "But  (this  action  being  at  the  suit  of  the  party, 
and  only  for  the  right)  is  only  where  the  entry  of  the  defendant  was 
not  lawful ;  for  if  a  man  entereth  with  force,  where  his  entry  is  lawful, 
as  if  a  disseisee  should  enter  upon  the  disseisor  witli  force,  he  shall  not 
be  punished  by  way  of  action  :  but  yet  he  may  be  indicted  upon  the 
statute,  and  upon  such  indictment  found,  the  party  put  out  (sc,  the 
disseisor)  shall  be  restored  ;  for  the  indictment  is  for  the  force  and  for 
the  king.  And  the  offender  (sc,  the  disseisee)  shall  make  fine  to  the 
king,  although  his  right  be  ever  so  good.  Br.  Fore.  11,  15  Hen.  VII. 
c.  17  (o)."  On  the  whole,  it  would  seem  that  the  weight  of  principle 
and  authority  is  in  favour  of  the  position  that  a  lessor,  at  the  determi- 
nation of  the  term,  may  enter  forcibly  into  possession  of  the  demised 
premises,  and  expel  the  tenant  with  as  much  violence  as  is  necessary, 
without  being  liable  to  an  action  of  trespass  quare  clausum  fregit,  or 
for  assault,  at  the  suit  of  the  tenant ;  although  he  may  have  made 
himself  liable  to  an  indictment  for  a  forcible  entry  (p).  A  proviso  for 
re-entry  may,  however,  be  so  framed  as  to  justify  the  lessor,  on  breach 
of  covenants,  in  forcibly  resuming  possession  of  the  premises  and 
expelling  the  tenant  (q). 

Where  a  landlord  having,  in  respect  of  a  breach  of  covenant,  entered 
his  tenant's  premises  in  his  absence,  and  put  locks  on  the  doors,  and 
the  tenant  on  his  return  broke  the  locks,  it  was  ruled  at  Nisi  Prius  that 
the  landlord,  being  lawfully  in  possession  of  the  premises,  might  justify 
giving  his  tenant  into  custody  under  the  Metropolitan  Police  Act, 
2&3  Vict. c.  47, ss.  54,  66,  but  it  was  considered  questionable  whether 
he  could  have  done  so  if  he  had  been  simply  in  possession  (r). 

It  seems  to  be  now  settled,  that  encroachments  made  by  a  tenant  Rights  with 
are  prini^  facie  for  the  benefit  of  his  landlord,  unless  it  appear  by  some  croachmtots  ' 
evidence  that  the  tenant  intended  them  for  his  own  benefit,  and  not  to  ")*dc  by  the 
hold  them  as  he  held  the  farm  to  which  they  were  adjacent  (s)  :  he  is 

(«)  Hawk.  P.  C.  Book  I.,  ch.  64,  8.  8.  any  sheriff  might  do,  in  case  [the  said  les- 

(o)  Da] ton's  Justice,  chap.  129,  Forcible  sor]  had  obtained  judgment  in  ejectment, 

£ntryt  p.  431.  and  a  writ  of  hab.  fac.  poss.  had  issued,  and 

(  p)  And  see  Damson  v.  Wilson^  1 1  Queen's  that  i  n  case  of  such  entry  and  action  brought 

B.  Rep.  890  ;  and  Burling  y.  Read,  ibid.  904.  the  defendants  might  plead  leave  and  li- 

(q)  Kavanagh  v.  Gudge,  6  Scott,  N.  R.  cense  in  bar  thereof,  and   the  agreement 

508;  7  ibid.  1025;  7  Man.  &  Gr.  316;  1  might  be  used  as  conclusive  evidence  of 

Dow.  &  Ix»w.  928;  and  see  Milner  v.  Myen,  the  leave  and  license  of  [the  plaintiff]  to 

15  Law  /.,   N.  S.,  Q.  B.,  157.    There  the  [the  lessor]  for  the  entry  or  trespassers  to 

pUintiflT  had  become  tenant  to  the  lessor  by  be  complained  of  in   such  action.     The 

an  agreement,  which  stipulated  that,  on  the  terms  not  having  been  complied  with,  the 

ooD-performance  of  certain  terms  "  without  defendants,  as  agents  of  the  lessor,  entered 

any  demand  whatsoever,"  it  should  be  law-  and  forcibly  turned  out  the  plaintiff,  and  an 

foJ  for  [the  le«iiorJ  and  her  agerts  to  re-  action  of  trespass  having  been  brought, 

enter  upon  and  be  possessed  of  the  house  pleaded  leave  and  license.     It  was  held, 

and  premises,   and  [the  plaintiff]  to  expel  that  the  entry  and  expulsion  were  justified. 

and  remove   therefrom  without  any  legal  (r)  Davis  v.  Burrell,  17  Law  Times,  56. 

process  whatsoever,  and  as  effectually  as  («)  Doe  d.  Lloyd  v.  Jonet,  15  Mees.  & 
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Chapter  VI. 

Sect.  2. 


Rights  tu  to 
the  Indenture 
of  Lease. 


therefore  bound  to  deliver  them  up  at  the  end  of  his  term.  This  pre- 
sumption, however,  holds  only  as  between  the  tenant  and  bis  landlord, 
and  will  not  prevail  for  the  landlord's  benefit  against  third  persons  (i). 
At  one  time  this  was  in  doubt;  and  in  one  caseC^)  Lord  Kenyon  is 
I'eported  to  have  revolted  at  the  idea  that  the  tenant  could  make  the 
landlord  a  trespasser,  which  would  unavoidably  be  the  case  if  the 
encroachments  were  to  belong  to  the  landlord ;  but  in  a  subsequent 
case  (u),  Thompson,  B.,  allowed  a  landlord  to  recover  in  ejectment 
encroachments  made  by  his  tenant.  So  in  another  case  in  the  Com- 
mon Pleas,  a  similar  recovery  in  ejectment  was  allowed  to  stand  (x). 
A  conveyance  by  a  lessee  of  the  encroachments  to  his  son  not  appearing 
to  have  been  delivered,  and  not  followed  by  possession,  does  not  rebut 
the  presumption  that  the  lessee  made  the  encroachments  for  the  benefit 
of  his  lessor  (y).  An  indorsement  on  a  lease,  by  which  the  lessee 
agrees  to  surrender  all  inclosures  made  by  him  at  the  end  of  his  lease, 
and  to  pay  6d.  annually  as  an  acknowledgment,  is  an  admission  they 
were  made  for  the  benefit  of  the  lessor  (z). 

On  the  expiration  of  a  lease  by  forfeiture  or  otherwise,  the  lessor 
is  not  entitled  to  have  the  indenture  of  lease  from  the  lessee  who  has 
executed  a  counterpart  (a). 


Under  what 
circumstances 
the  Tenant's 
Liability  con- 


Sect.  3. — Consequences  of  holding  over. 
(a)  Continuance  of  Liability. 
Upon  the  determination  of  the  tenancy,  by  any  means  whatever,  the 
landlord  is  entitled  to  receive  the  full  and  complete  possession  of  the 
premises  from  his  tenant ;  and  if  such  possession  be  not  given  up,  the 
ing"ovei\  ^°^^"  ^^^^^^  remains  liable  to  him,  in  the  same  manner  as  before  stated,  in 
case  of  his  holding  over ;  for  although  the  lease  be  expired,  the  tenant's 
responsibility  is  not  at  an  end,  unless  possession  be  given  up.  This  is 
even  the  case  where  it  has  become  impossible  for  the  tenant  to  give 
up  possession  at  the  end  of  his  term,  in  consequence  of  the  obstinacy 
or  ill-will  of  an  under-tenant,  to  whom  he  has  let  a  part  or  the  whole 
of  the  premises,  and  who  refuses  to  quit ;  for  in  such  case  it  has  been 
held,  that  the  landlord  may  refuse  to  accept  the  possession,  and  hold 
the  original  tenant  liable  (b).    Therefore,  where  an  under-tenant  bdd 

460. 

(tf)  Doe  d.  Challnor  v.  Dories,  I  Esp.461. 
See  the  answer  to  this  observataon  lo  Dft 
d.  Lloyd  V.  Jones,  U  Mees.  &  Wek.  SSOu 

(x)  Bryan  d.  Child  v.  Winwoody  1  Taoat 
208 ;  Doe  d.  Watts  v.  MorriSy  2  Bing.  N.  C 
189;  1  Hodges,  215;  2  Scott»  27& 

(y)  Doe  d.  Lloyd  v.  Jomes^  15  Ifees.  & 
Wels.  580. 

(«)  Ibid. 

(a)  Hall  V.  Ball,  S  Scott,  N.  R«  577;  S 
Man.  &  Gr.  242 ;  and  see  Doe  d.  JSgrtmamt 
{Earl)  ▼.  Puiman,  3  Queen's  B.  R«]».  622. 

(6)  Harding  v.  GreMom,  1  Ksp.  57. 


Wels.  580 ;  Doe  d.  Lewis  v.  Bees,  6  Car.  & 
Pay.  610;  Doe  d.  Dvnraven  (Earl)  y.  Wil- 
liams, 7  Car.  &  Pay.  333 ;  Doe  d.  Harrison 
V.  Murrell,  8  Car.  &  Pay.  134 ;  Andrews  v. 
HaUes,  2  Ell.  &  Bl.  349 ;  Doe  d.  Croft  v. 
Tidbttry,  23  Law  J.,  C.  P.,  57 ;  and  post, 
Chap.  VII.,  Sect.  1,  (f ). 

(s)  Doe  d.  Baddeley  v.  Massey,  17  Queen's 
B.  Rep.  373.  As  to  the  presumption  where 
the  tenant  held  two  tenements  of  two  dif- 
ferent landlords,  see  Doe  d.  Bluck  v.  Afoyes, 
13  Law  Tiroes,  325;  see  also  post,  Book  II., 
Chap.  VII.,  Sect.  1,  (f);  and  Sect.  4,  (c). 

(/)  Doe  d.  Colchugh  v.  Mulliner,  I  Esp. 
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over  {ifter  the  expiration  of  a  term  against  the  will  of  the  lessee,  and     Book  II. 
during  the  holding  over  the  lessee  distrained  for  rent  previously  due ;       sect.  3. 
it  was  held,  that  the  lessee  was  liable  for  the  period  of  the  holding 
over,  but  not  for  a  whole  year's  rent  (c).     Where  a  tenant  holds  over 
he  does  not  necessarily  become  tenant  from  year  to  year ;  but  where  a 
person,  who  took  premises  for  nine  months,  with  an  option  at  the  end 
of  that  time  of  taking  a  lease  for  seven,  fourteen,  or  twenty*one  years, 
before  the  expiration  of  the  nine  months  under<4et  the  premises  for 
six  months  after  the  nine,  and  the  under-lessee  occupied  them  for  that 
time,  it  was  held,  that  the  lessee  was  liable  for  a  whole  year's  rent  (d). 
A  tenant  holding  over  after  the  expiration  of  a  lease  for  years  may  be 
taken  to  hold  upon  any  of  the  terms  of  such  former  lease  that  are 
consistent  with  a  yearly  tenancy.    Whether  he  does  hold  on  any  of 
such  terms  or  not  is  a  question  for  the  jury  on  the  facts  proved.     A 
covenant  in  a  lease  for  years,  ending  at  Michaelmas,  that  the  tenant 
shall  and  may  retain  and  sow  forty  acres  of  wheat  on  the  arable  land 
demised  (consisting  of  213  acres),  at  the  seed-time  next  after  the  term, 
and  have  the  standing  thereof  till  the  harvest  then  next  following,  rent 
free,  with  the  use  of  premises  for  the  threshing,  &c.,  till  a  day  named, 
is  a  term  which  may  be  made  incident  to  a  tenancy  from  year  to 
year(e).     The  landlord  may,  however,  in  such  case,  discharge  the 
original  lessee  by  accepting  the  under-tenant  as  his  immediate  lessee 
— as  by  accepting  the  key  from  the  original  tenant  whilst  the  under- 
tenant is  in  possession— by  accepting  rent  from  him,  or  other  act 
tantamount  to  it;  but  the  mere  circumstance  of  the  landlord  signing 
a  notice,  by  which  a  tenant,  whose  lease  is  expired,  orders  his  under- 
tenant to  pay  his  rent  to  him  in  future,  is  not  evidence  of  his  agree- 
ment to  accept  him  as  a  tenant,  unless  it  be  proved  that  he  knew  the 
conienta  of  the  notice  (/).     Where  four  persons,  directors  of  a  bank, 
hired  a  house  for  a  year,  before  the  expiration  of  which  negotiations 
were  entered  into  for  a  further  hiring,  with  an  intimation  to  the  lessor 
that  the  parties  were  different,  but  the  negotiations  were  not  perfected, 
though  the  premises  were  held  over  for  another  quarter;  it  was  held, 
that  all  lour  were  liable  in  an  action  for  use  and  occupation,  though 
two  had  ceased  to  be  directors  before  the  expiration  of  the  first  year  (g). 
In  a  second  action  for  subsequent  use  and  occupation  of  the  same 
premises,  it  was  held,  that  if  premises  are  let  to  two  persons  for  a  term, 
at  the  end  of  which  one  holds  over  with  the  assent  of  the  other,  both 
continue  liable  for  the  time  the  one  actually  occupies  (h) ;   but  both  will 
not  be  liable  if  the  holding  over  has  been  without  such  assent  (t).     It 

(<r)  Jbbs  ▼.  RiehardwH,  9  Ad.  &  £1.  849 ;       127 ;  Hurl.  &  Walm.  50. 
1  Per.  &  Dav.  618.  {h)  Chrittp  v.  Tanered,  9  Meet.  &  Wels. 

(d)  Wanng  v.  King,  8  Mees.  &  Wel«.  571.       438 ;   Tanered  v.  Christy,  12  Mees.  &  Wek. 

(e)  Hif^t  V.  Orifflthtt  17  Queen's  B.  Uep.      816. 

505.  (0  Ibid. ;  and  Dn^aer  v.  CrqfU,  15  Mees. 

(/)  Harding  Y.  Crethom,  1  Etp.  57.  &  Wels.  166. 

(jg)  Chrisi^  ▼•  Tmcredf  7  Mees.  &  Wels. 
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Book  II.     has  been  before  stated,  that  where  a  tenant  holds  over  after  the  espi- 
"sECTra.       ration  of  his  term,  and  the  landlord  accepts  rent  from  him,  a  tenancy 


is  created  under  the  terms  of  the  former  holding ;  and  that  the  mere 
circumstance  of  an  increase  of  rent  will  not  alter  such  a  position  (h). 
But  where  a  tenant  holds  over  and  nothing  is  said  as  to  the  amount 
of  rent  to  be  paid,  it  is  not  necessarily  to  be  the  same  as  before,  but 
the  landlord  may  be  entitled  to  an  increased  rent  if  the  circumstances 
exclude  the  first  agreement  from  attaching  to  the  subsequent  hold'm;;(/)- 
In  one  case,  where  the  tenant  held  over,  and  paid  rent  after  the  expi- 
ration of  a  lease,  which  contained  covenants  for  a  particular  mode  of 
husbandry ;  it  was  held,  that  the  landlord  might  compel  him  to  perform 
such  covenants,  in  the  same  manner  as  if  they  were  still  expressly 
agreed  upon  between  them  (m).  The  right  to  a  partial  occupatian  of 
farming  premises,  for  the  purpose  of  taking  an  away-going  crop,  here- 
after considered,  will  of  course  form  an  exception  to  the  observations 
here  made.  Where  a  tenant  remains  in  possession,  it  is  a  question  for 
the  jury  whether  he  intends  to  continue  the  tenancy  (n).  It  would 
appear  that  where  the  landlord  has  given  a  notice  to  quit  or  pay  a 
certain  rent,  that  he  may  recover  that  amount  of  rent  if  the  tenant 
held  over,  it  being  a  question  for  the  jury  whether  the  tenant  has  ac- 
quiesced (o). 

(b)  Double  Value. 
Statutory  En-        By  statute  4  Geo.  II.  c.  28,  s-  1,  it  is  enacted,  that  if  any  tenant  or 
an^  Actfon^for^  tenants  for  life  or  lives,  or  years,  or  persons  coming  in  under  or  in  col- 
double  Value.    lusion  with  them,  hold  over  any  lands,  tenements  or  hereditaments, 
after  the  determination  of  their  estates,  after  demand  made,  and  notice 
in  urriting  given  for  delivering  the  possession  thereof,  by  the  landlord, 
or  the  person  having  the  reversion  or  remainder  therein,  or  his  agent 
thereunto  lawfully  authorized,  such  tenant  or  tenants  so  holding  over 
shall  pay  to  the  person  so  kept  out  of  possession,  at  the  rate  of  double 
the  yearly  value  of  the  lands,  temsments  and  hereditaments  so  detained, 
for  so  long  a  time  as  the  same  are  detained ;  to  be  recovered  by  action 
of  debt,  against  which  recovery  there  shall  be  no  relief  in  equity. 
Decisions  on  It  has  been  held,  that  this  statute  is  a  remedial  law,  as  the  penalty  is 

this  Statute,  given  to  the  party  grieved  {p) ;  it  is  therefore  to  be  construed  liberally; 
it  has  accordingly  been  held,  that  although  the  words  are  ''  after  de- 
mand made,  and  notice  in  writing  given,"  the  notice  in  writing  is  of 
itself  a  suflScient  demand :   and  that  a  receiver  appointed  under  an 

(At)  Ante,  Book  I.,  Chap.  V.,  Sect  1,  pp.  (m)  Roe  d.  Jordan  v.  Ward^  1  H.  Black. 

182,  184,  185  ;  and  see  RoberU  v.  Haj/ward,  97. 

8  Car.  &  Pay.  432 ;  Beale  v.  Sanders,  8  Bingr.  (n)  Jones  v.  Shears,  4  Ad.  &  £1    832;  3 

N.  C.  850 ;  5  Scott,  58 ;  8  Hodges,  147.  Har.  &  Wol.  43 ;  6  Ney.  &  Man.  428. 

(/)  Elgar  ▼.  Watson,  1  Car.  &  Mar.  494;  (o)  Anon^  Loffl,  153;    Roberts  t.  iby- 

see  also  Thetford  (Mayor,  ^c)  ▼.  Tyler,  8  ward,  3  Car.  &  Pay.  432;  H^i  v.(jr#tftc 

Queen's  B.  Rep.  95.  17  Queen's  B.  Rep.  505. 

(p)  WUkinson  v.  ColUy,  5  Burr.  2694. 
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order  of  the  Court  of  Chancery  is  "  an  agent  lawfully  authorized"      Book  II. 

within  the  words  of  the  statute  (7):   but  in  another  case  it  was  con-     "sect.\ 

sidered  by  Lord  Ellenborough,  that  the  statute  being  penal  is  to  be  — — — 

construed  strictly ;  and  therefore  that  it  does  not  extend  to  weekly 

tenants  (r).     For  the  same  reason,  in  estimating  the  double  value,  the 

value  of  power  supplied  by  the  owner  of  a  mill  by  means  of  a  revolving 

shaft,  and  let  together  with  a  room  in  the  mill,  cannot  be  included, 

such  power  not  being  '^  lands,  tenements  or  hereditaments  («)."    The 

statute  only  extends  to  cases  were  the  tenant  contumaciously  continues 

to  retain  the  possession,  and  not  to  cases  where  no  fraud  is  intended, 

and  where  the  resistance  to  the  possession  is  under  a  fair  claim  of 

right  (0;  therefore,  where  the  tenant  held  possession  under  a  treaty 

for  a  further  term,  which  went  off,  Lord  Mansfield  held,  that  the 

penalty  in  the  statute  did  not  apply  (tt).     Under  the  County  Courts 

Acty  9  &  10  Vict.  c.  95,  it  is  not  a  dividing  of  the  cause  of  action,  within 

sect.  63,  to  levy  one  plaint  for  rent  of  premises  and  another  for  double 

value  (a:).     An  action  for  double  value  lies  in  the  County  Courts  (y). 

A  party  sued  in  such  court  for  rent  and  double  value  cannot  avail 

himself  of  the  58th  section  of  the  act  to  oust  the  court  of  jurisdiction 

by  alleging  title  to  the  premises  in  himself,  if  it  be  proved  that  he  has 

admitted  himself  to  have  been  tenant  to  the  plaintiff  at  the  time  when 

the  rent  accrued,  and  from  which  the  holding  over  commenced  (z). 

Although  a  demise  be  for  a  time  certain,  a  demand  of  possession  and  Demand  of 
notice  in  writing  are  necessary  to  entitle  a  landlord  to  recover  double  Notice!*""  ^^ 
value  under  the  statute.  The  notice  to  quit  at  the  expiration  of  the 
lease  or  tenancy  is  good,  though  given  before ;  and  the  tenant  holding 
over  will  be  liable  to  double  value  (a);  but  it  need  not  necessarily  be 
given  before  the  expiration :  thus,  wher^  it  was  not  given  until  more 
than  six  weeks  afterwards,  it  was  held,  that  the  landlord  was  entitled 
to  double  value  from  the  time  of  the  demand,  where  it  appeared  that 
he  bad  done  no  act  in  the  meantime  to  acknowledge  the  continuance 
of  the  tenancy  (i).  A  notice  to  quit  on  a  certain  day,  or  on  such  other 
day  as  the  holding  should  require  next  after  the  expiration  of  half  a 
year  from  the  receipt  of  the  notice,  is  a  sufficiently  absolute  notice  to 
entitle  a  party  to  recover  under  the  act  (c).  Where  there  was  a  demise 
to  a  wife,  and  notice  to  quit  given  to  her,  after  which,  but  before  the 
expiration  of  the  time,  she  married  ;  it  was  held,  that  it  was  not  neces- 
sary to  give  a  notice  to  the  husband  subsequently  to  the  marriage,  in 

{q\  Poole  V.   Warren,  8  Ad.  &  £1.  582;  3  521. 
Nev.&  Per.  693;  1  Win,Wol.&  Hod.  618.  (y)  Ibid. 

(r)  Lioyd  v.  JtoMbee,  2  Carap.  458.  («)  Ibid.  As  to  title  coming-in  question, 

(s)  Robkuan  v.  Learoyd,  7  Mees.  8r  Wels.  see  Marwood  v.  Waters,  13  C.  B.  820. 
48  (a)  Messenger  v.  Armstrong,  1  Term  Rep. 

(O   fTright  V.  Smith,  5  Esp.  208.  5S  ;  Cutting  v.  Derby,  2  W.  Black.  1076. 

(n)  JnZi,^  5  Esp.  215.  (6)  Cobb  v.  Stokes,  8  East,  358. 

(x)   Wickham  v.  Lee,  12  Queen's  B.  Rep.  (c)  Hirst  v.  Horn,  6  Mees.  &  Wels.  393. 
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order  to  support  debt  for  double  value  on  the  statute  (rf).  Anifekf 
in  the  notice  of  "  rent"  for  "  value"  would  seem  to  be  immatenillel 
One  tenant  in  common  may  maintain  an  action  for  the  doable  nke 
of  his  moiety ;  for  where  the  injury  is  separate,  tenants  in  coibikb 
may  have  several  actions  (/).  It  is  now  held,  that  they  most  sew, 
if  the  tenant  held  the  premises  by  a  separate  demise  from  eachltl 
The  administrator  of  an  executor  cannot  sue  for  double  value  of  to* 
held  over,  after  notice  to  the  tenant  under  a  demise  from  the  tolala^ 
without  taking  out  administration  de  bonis  non,  even  thoagk  tk 
tenant  has  attorned  to  her  (A).  If  one  tenant  holds  over,  it  is  doM 
whether  it  will  make  his  co-tenant  liable  under  the  statnte  (t).  1^ 
a  landlord  has  recovered  in  ejectment  againsf  his  tenant,  be  mayacft- 
tain  an  action  of  debt  upon  the  statute  for  double  the  yearly  Tak' 
the  premises,  during  the  time  the  tenant  held  over  after  the  expirat* 
of  the  landlord's  notice  to  quit  (ft).  In  debt  for  double  value  wuifa 
use  and  occupation,  the  plaintiff  took  out  of  court  before  trial  a  ^ 
of  money,  paid  in  on  a  plea  to  the  second  count  of  tender  of  thesiD^ 
rent  before  the  action  brought ;  and  it  was  held,  that  this  was  no  caa 
of  nonsuit  on  the  ground  of  such  acceptance  of  the  single  rentbasg* 
waiver  of  the  plaintifPs  right  to  proceed  for  the  double  vahi^  as  Ae 
plaintiff's  going  on  with  the  action  was  evidence  to  show  that  he  ^ 
not  mean  to  waive  his  claim  for  the  double  value,  but  to  take  it  p 
tanto  (/).  An  action  for  double  value  may  be  brought  in  the  Co«<f 
Courts,  established  under  the  statute  9  &  10  Vict.  c.  95  (m).  It  i>^ 
seem  that  double  value  cannot  be  distrained  for.  Where  a  tei&Bt 
was  served  with  a  requisition  to  give  up  possession  at  twelve  at  »* 
on,  &c.  (the  day  when  the  tenancy  was  determinable),  at  which  timcth 
landlord  will  attend  to  receive  the  keys  and  rent;  and  that  m  theerotf 
of  the  tenant  not  surrendering,  the  landlord  will  demand  7s.  daily  r^ 
(a  rate  more  than  double  the  original  rate  of  rent)  till  he  has  obtaiD» 
legal  possession :  such  a  requisition  was  held  bad,  as  being  premat««» 
as  not  amounting  to  a  demand  of  possession,  and  as  being  insoffident 
as  a  notice  to  determine  the  tenancy  (n). 


Statutory  En- 
actment re- 
specting dou- 
ble Rent 


(c)  Double  Rent 

By  statute  11  Geo.  II.  c.  19,  s.  18,  it  is  enacted,  that  in  case  any 

tenant  or  tenants  shall  give  notice  of  his,  her  or  their  intention  to  qo» 

the  premises,  and  shall  not  accordingly  deliver  up  the  possession  thefcot 

at  the  time  in  such  notice  contained,  the  said  tenant  or  tenants,  H 


(d)  Lake  v.  Smith,  1  New  Rep.  174. 

(e)  Doe  d.  Matthews  v.  Jackson^  1  Dougl. 
175. 

(/)  Cutting  V.  Derby,  2  W.  Black.  1076. 
ig)  Wilkinson  V.  Halt,  1  Bing.  N.  C.  713 ; 
1  Hodges,  170;  1  Scott,  675. 
(h)  Tingrey  v.  Brown,  1  Bos.  &  Pul.  310. 
(i)  Hint  V.  Horn,  6  Mees.  &  Wels.  393. 


(it)  Soidshy  V.  Nemng,  9  East,  SIO;  ^ 
see  Wright  v.  Smith,  6  Gsp.  203. 

(0  Ryal  V.  Rich,  10  East,  48.      „  -^ 
(m)  »^»c**<iwv.  Z^.  12  Queen's  B.Itf^ 

521.    See  post,  Book  111.,  Chtp.  l^ 

(n)  Page  v.  More,  15  Qnecn*i  B.  B«P 
684. 
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er  or  their  executors  or  administrators,  shall  from  thenceforward  pay     Boor  H. 
^    '^y  the  landlord  double  the  rent  or  sum  which  he,  she  or  they  should     "sect.\ 


'    therwise  have  paid. 


^'^'^    The  statute  only  applies  to  those  cases  where  the  tenant  has  the  To  what  e 

^r^  ower  of  determining  his  tenancy  by  a  notice ;   and  where  he  has  appii 

^     "^etually  given  a  valid  notice  sufficient  to  determine  such  tenancy  (o). 

^"t  extends^  however,  to  a  parol  demise  from  year  to  year,  so  as  to 

'''^  '  ibject  the  tenant  to  the  penalty  of  double  rent,  if  he  hold  over  after 

I'^^^e  has  given  a  notice  to  quit  (j?).     It  has  been  held  not  to  extend  to 

^'^^'eekiy  tenants (^).     If  a  tenant  from  year  to  year  give  his  landlord 

'Dtu.^  otice  that  he  will  quit  upon  a  contingency,  e.  g,  **  as  soon  as  he  gains 

0^^  oother  situation,"  and  do  not  quit  when  the  contingency  happens, 

<^''''  e  is  not  liable  to  an  action  on  the  statute  for  double  rent(r).     By 

<i''^''  nalogy  with  the  statute  4  Geo.  11.  c.  28,  it  would  seem  that  although 

l/f'^'ie  demise  be  for  a  term  certain,  the  tenant  would  not  be  liable  for 

:t>''  ouble  rent,  unless  he  had  given  the  requisite  notice  («).     The  notice 

\'>^  >  quit  mentioned  in  the  statute  need  not  necessarily  be  in  writing;  a 

id!  '  arol  notice  is  quite  sufficient  to  enable  the  landlord  to  recover  double 

k*^^t  under  the  statute  (0-    A  tenant  who  has  given  notice  and  paid 

)i';^^  ouble  rent  may  quit  without  fresh  notice  (ti). 

tv:    The  acceptance  of  single  rent,  which  has  accrued  due  subsequently  What  is  a 

tfe^'^  the  ootice  is,  it  seems,  a  waiver  of  the  landlord's  right  to  double  Right^to*     * 

i:«'>ent,  although  it  does  not  necessarily  imply  that  the  tenancy  should  double  Rent 

l<  ontinue  (x). 

ly    By  the  above  statute  the  double  rent  may  be  levied,  sued  for  and  Proceedings 

(f.  ^tcovered,  at  the  same  times,  and  in  the  same  manner,  as  the  single  ^^nt!"  ^ 

c  Vit  might  have  been  levied,  sued  for  and  recovered  before  the  giving 

^   ^such  notice.    The  mode  of  proceeding,  therefore,  to  recover  double 

-  »nt  under  the  statute,  is  by  distress,  and  by  action  at  law.     In  such 

r/m  action  the  jury  may  find  for  so  much  as  the  tenant  appears  to  have 

^  »verbeld,  without  reference  to  the  sum  demanded,  so  that  it  be  not 

;  more  than  that  sum  (y). 

Sect.  4. — Emblements, 
(a)  Nature  of  Emblements, 
The  word  "emblements"  is  derived  from  the  French  emblavence  Nature  and 
de  bled,  com  "sprung,  or  put  above  ground,  and  strictly  signifies  the  EmWements 
profits  of  sown  land  merely ;  but  the  doctrine  of  emblements  extends  generally. 
',  not  only  to  com  sown,  but  to  roots  planted,  and  other  annual  artifi- 

I(o)  Johnston  ▼.   Huddleston^   4  Barn.  &  (/)     Timmins  ▼.  Rowlituon,  I  W.  Black. 

Cres.  922  ;  7  Dowl.  &  Ryl.  411.  533 ;  3  Burr.  1607;  Johnston  v.  Huddleston, 

(  p)   Timmbu  t.  RowKnson,  8  Burr.  1607;  4  Barn.  &  Cres.  922 ;  7  Dowl.  &  Ryl.  411. 

1  W.  Black.  533.  (u)  Booth  v.  Macfarlaney  1  Bam.  &  Adol. 

{q)  SmUhnm  t.  Buhop,  2  Car.  &  Pay.  359.  904. 

(r)  Farrance  v.  ElkingUm^  2  Camp.  591.  (x)  Doe  d.  Cheney  ▼.  Batten^  Cowp.  243. 

(#;  See  ante,  524.  \y)  Jnon,,  Lofft,  275. 
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cial  profits  (z).     Hops  growing  out  of  ancient  roots  have  been  bdd 
to  be  like  emblements,  and  are  not  to  be  compared  to  apples,  frnit, 
'  grass,  or  the  like,  which  grow  of  themselves,  and  are  not  pianted 
annually  at  the  expense  and  labour  of  the  tenant,  but  are  dther  a 
permanent  or  a  natural  profit  of  the  earth  (a);  for  when  a  man  plants 
a  tree,  he  cannot  be  presumed  to  plant  it  in  contemplation  of  any  pre- 
sent profit,  but  merely  with  a  prospect  of  its  being  useful  to  himself  in 
future^  and  to  future  successions  of  tenants  (6).     A  tenant  for  a  term 
determinable  upon  a  life,  sowed  the  land  in  spring,  first  with  bariej, 
and  soon  after  with  clover;  the  life  expired  in  the  following  summer; 
in  the  autumn  the  tenant  mowed  the  barley,  together  with  a  little  of 
the  clover  plant  which  had  sprung  up ;  the  clover  so  taken  made  the 
barley  straw  more  valuable  by  being  mixed  with  it,  but  the  increase  of 
the  value  did  not  compensate  for  the  expense  of  cultivating  the  clover, 
and  the  farmer  would  not  be  repaid  such  expense  in  the  autumn  of  the 
year  in  which  it  was  sown ;  the  reversioner  came  into  possessioQ  in 
the  winter,  and  took  two  crops  of  the  same  clover,  after  more  iban 
a  year  had  elapsed  from  the  sowing ;  it  was  held,  that  the  tenant  was 
not  entitled  to  emblements  of  either  of  those  two  crops ;  first,  because 
emblements  can  be  reclaimed  only  in  a  crop  of  a  species  which  ordi- 
narily repays  the  labour  by  which  it  is  produced  within  the  year  *m 
which  that  labour  is  bestowed ;   and  secondly,  because  even  if  the 
tenant  were  entitled  to  one  crop  of  the  vegetable  growing  at  the  time 
of  the  cesser  of  his  interest,  this  had  been  already  taken  by  him  at  the 
time  of  cutting  the  barley  (c).     Emblements  are  distinct  (Vom  the  real 
estate  in  the  land,  and  subject  to  many,  though  not  all,  the  incidents 
attending  personal  chattels :  thus  they  were  devisable  by  testament 
before  the  Statute  of  Wills,  and  at  the  death  of  the  owner  they  vest  in 
his  executor,  and  not  his  heir ;  they  are  forfeitable  by  outlawry  in  a 
personal  action,  and  by  the  statute  1 1  Geo.  IL  c.  19,  they  may  be  dis- 
trained for  rent  in  arrear ;  but  though  emblements  are  thus  in  many 
respects  considered  as  mere  personal  chattels,  that  is  not  the  case  in 
every  instance,  for  they  cannot  be  the  subject  of  larceny  before  tbcy 
are  severed.     It  may  be  stated,  however,  generally,  that  where  there 
is  a  right  to  take  emblements,  they  belong  either  to  the  tenant  himself, 
whose  estate  is  determined  in  such  a  manner  as  to  give  him  the  right; 
to  his  grantee  or  devisee,  where  he  has  granted  or  devised  them ;  or 
to  his  personal  representatives,  where  the  right  arises  upon  the  death 
of  a  tenant  who  has  made  no  disposition  respecting  them  (<f). 

(«)  Latham  v.  Aitwood,  Cro.  Car.  515.  teazles;  Kingsbury  v.  CoUhUt  4  Bing.  203* 

(a)  Ibid.  but  the  point  was  not  argued,  and  it  <loet 

(b)  2  Black.  Com.  128.  not  appear  that  the  court  was  made  sc- 

(c)  Graves  v.  ^iW,  5  Barn.  &  Adol.  105 ;  quainted  with  the  nature  of  the  crop,  or  its 
2  Nev.  &  Man.  725.    It  had  been  previously  mode  of  cultivation. 

held  in  the  Court  of  Common  Pleas,  that  {d)  2  Black.  Com.  404. 

there  might  be  a  right  of  emblements  in 
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Where  there  is  a  right  to  emblements,  ingress,  egress,  and  regress.  Book  II. 
are  allowed  by  law,  to  enable  the  party  to  enter,  cut  and  carry  them  away  "sect.  V 
after  the  estate  is  determined  (e) :  so  if  a  party  who  is  entitled  to  em-  p.  .  .•  . 
blements  grant  them  to  another,  the  grantee  may  cut  and  take  them  dental  to  the 
away  after  the  death  of  the  grantor  (/).  The  right  to  emblements  E^bleme^J 
does  not,  however,  give  a  title  to  the  exclusive  occupation  of  the  land ; 
therefore  it  seems  that  if  the  executors  occupy  till  the  com  or  other 
produce  be  ripe,  the  landlord  may  maintain  an  action  for  the  use  and 
occupation  of  the  land  (g). 

(b)  Who  are  entitled  to  Emblements. 
It  can  by  no  means  be  laid  down  as  universally  true,  that  he  is  General  Rule^ 
entitled  to  the  emblements  who  sows  the  seed;  as  the  rule  of  law  ratidecUoEi^ 
upon  the  subject  is,  that  only  those  are  entitled  to  emblements  who  blements. 
have  an  uncertain  estate  or  interest  in  land,  which  is  determined  either 
by  the  act  of  God,  or  of  the  law,  between  the  period  of  sowing  and  the 
severance  of  the  crop  (A).    Amongst  other  reasons  given  for  this  rule, 
by  which  the  profits  of  a  crop  are  secured  to  a  tenant  or  his  represen- 
tatives, when  deprived  of  the  estate  by  an  uncontrollable  event,  it  is 
said,  that,  the  public  being  interested  in  the  production  of  corn  and 
grain,  some  such  encouragement  was  necessary  to  be  given  to  hus- 
bandry ;  for  otherwise,  if  the  emblements  followed  the  lands,  no  tenant 
would  lay  out  his  money  for  the  benefit  of  the  remainderman,  who 
might  possibly  be  a  perfect  stranger  to  him.      Emblements  there- 
fore are  given  to  compensate  for  the  labour  and  expense  of  tilling, 
manuring,  and  sowing  the  lands ;  and  also  for  the  encouragement  of 
husbandry,  which  being  a  public  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  utmost  security  and  privilege 
which  the  law  can  give  it.     Of  course,  if  the  estate,  although  uncer- 
tain and  contingent  in  its  nature,  be  determined  by  the  tenant's  own 
act, — as  by  forfeiture  of  tenant  for  life  for  waste  committed,  or  by 
marriage  of  a  tenant  during  widowhood  merely, — the  principle  of  the 
rule  does  not  apply,  and  there  shall  be  no  emblements.     It  seems 
cJear,  that  a  lessor  who  enters  for  a  condition  broken,  or  one  who 
enters  by  title  paramount,  is  entitled  to  emblements  (t). 

An  importsLut  alteration  as  to  the  rights  of  tenants  at  rack-rents  to  Tenants  at 
emblements  has  been  made  by  the  14  &  15  Vict.  c.  25,  s.  1,  which 
enacts — "  That  where  the  lease  or  tenancy  of  any  farm  or  lands,  held 
by  a  tenant  at  rack-rent,  shall  determine  by  the  death  or  cesser  of  the 
estate  of  any  landlord  entitled  for  his  life,  or  for  any  other  uncertain 
ii^erest,  instead  of  claims  to  emblements,  the  tenant  shall  continue  to 
hold  and  occupy  such  farm  or  lands  until  the  expiration  of  the  then 

(0  1  Inst.  56.  1^  Vict  c.  25,  a.  1,  infra. 

(/)  Shep.  Touch.  244.  {h)  Shep.  Touch.  244,  n. 

(i)  Chamb.  Land.  &  Ten.  840 ;  see  14  &  (1)  Nicholat  y.  Simondt,  2  Roll  Rep.  468. 
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current  year  of  his  tenancy,  and  shall  then  quit,  upon  the  terms  of  his 
lease  or  holding,  in  the  same  manner  as  if  such  lease  or  tenancy  were 
then  determined  by  effluxion  of  time  or  other  lawful  means  during  the 
continuance  of  his  landlord's  estate ;  and  the  succeeding  landlord  or 
owner  shall  be  entitled  to  recover  and  receive  of  the  tenant,  in  the  same 
manner  as  his  predecessor  or  such  tenant's  lessor  could  have  done  if  he 
had  been  living  or  had  continued  the  landlord  or  lessor,  a  feir  propor- 
tion of  the  rent  for  the  period  which  may  have  elapsed  from  the  day  of 
the  death  or  cesser  of  the  estate  of  such  predecessor  or  lessor  to  the 
time  of  the  tenant  so  quitting,  and  the  succeeding  landlord  or  owner  and 
the  tenant  so  respectively  shall,  as  between  themselves  and  as  against 
each  other,  be  entitled  to  all  the  benefits  and  advantages,  and  be  subject 
to  the  terms,  conditions  and  restrictions,  to  which  the  preceding  land- 
lord or  lessor,  and  such  tenant  respectively,  would  have  been  entitled 
and  subject  in  case  the  lease  or  tenancy  had  determined  in  manner 
aforesaid  at  the  expiration  of  such  current  year :  Provided  always, 
that  no  notice  to  quit  shall  be  necessary  or  required  by  or  from  either 
party  to  determine  any  such  holding  and  occupation  as  aforesaid. 
Under  this  section  of  the  statute  the  following  case  has  been  decided: 
— An  ejectment  on  the  plaintiff  was  brought  by  an  owner  in  fee  against 
a  lessee,  who  had  held  certam  lands  pur  autre  vie  which  he  had  sub- 
let to  under-tenants  from  year  to  year.     On  the  determination  of  the 
life  it  appeared  that  some  of  the  under-tenants  had  cropped  the  lands, 
others  had  not;  and  at  the  time  of  the  bringing  of  the  ejectment  the 
current  year  of  the  under-tenancy  had  not  expired.   The  under-tenants 
suffered  judgment  by  default;  and  the  tenant  pur  autre  vie, not beii^ 
in  occupation,  having  taken  defence  generally,  relied  on  the  14  4  15 
Vict.  c.  25,  giving  to  tenants  an  extended  term  until  the  expiration  of 
the  current  year  of  their  tenancy,  if  the  tenancy  determine  by  death  or 
cesser  of  the  estate  of  a  landlord  entitled  for  life.     The  court  heJd, 
Perrin,  J.,  dubitante,  that  the  tenant  pur  autre  vie  had  no  right  to  set 
up  that  defence,  as  he  had  no  claim  to  emblements;  and  thennder- 
tenants  having  suffered  judgment  to  go  by  default  had  thereby  ended 
their  title,  and  therefore  that  the  owner  of  the  land  was  entitled  to 
recover  possession.     It  is  doubtful  whether  14  &  15  Vict  c.  25  applies 
to  tenants  not  entitled  to  emblements  (A). 

Tenants  for  life,  whether  for  their  own  Kves,  or  pur  autre  vie,  are 
strictly  within  the  rule  applicable  to  persons  entitled  to  emblements;  and 
therefore  neither  they  nor  their  representatives  shall  be  prejudiced  by  the 
sudden  determination  of  the  estate,  by  the  death  of  the  party  for  whose 
life  it  is  held,  because  such  a  determination  is  contingent  and  unceitain. 
The  same  rule  applies  to  the  under-tenants  or  lessees  of  tenants  fa 
life,  and  they  have  not  only  the  same  privileges  respecting  emblements, 

(k)  Stradhrooke  (Lord)  v.  Malchify  2  Ir.  Rep.,  N.  S.,  406. 
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but  ID  some  instances  greater;  for  in  those  cases  where  the  tenant  for     Book  II. 
life  shall  not  have  emblements  because  the  estate  is  determined  by  his       sect.  4. 


own  acty  it  shall  not  prejudice  his  under-tenant,  who  cannot  be  answer- 
able for  it,  and  he  has  still,  therefore,  a  right  to  emblements.  Where, 
however,  the  tenant  for  life  sows  land,  and  afterwards  grants  over  his 
estate,  the  executor  of  the  grantee,  who  dies  before  the  corn  is  severed, 
shall  not  have  emblements ;  and  if  a  man  sow  land,  and  let  it  for  life, 
and  the  lessee  for  life  die  before  the  com  be  severed,  the  reversioner, 
and  not  bis  executor,  shall  have  the  emblements,  although  if  he  had 
sown  it  himself  it  would  have  been  otherwise  (/). 

The  parochial  clergy  are  also  tenants  for  their  own  lives,  and  their  Clergymen  and 
personal  representatives  are  therefore  entitled  to  the  advantages  arising  Tenants!  ^^' 
from  the  right  to  emblements;  by  stat.  28  Hen.  VIII.  c.  11,  s.  6,  this 
right,  together  with  a  power  to  enable  the  person  to  dispose  of  the  com 
by  will,  is  expressly  given  to  them.  It  should,  however,  be  remarked, 
that  the  rule  above  noticed  equally  applies  to  clergymen  as  to  other 
tenants  for  life,  where  the  estate  is  determined  by  the  act  of  the  party 
himself;  and  therefore  that  a  parson  who  resigns  his  living  is  not  en- 
titled to  emblements,  although  his  lessee  and  under-tenant  is;  because 
the  tenancy  of  the  latter  is  determined  not  by  his  own  act,  but  by  the 
act  of  another  (m). 

A  widow  endowed  with  lands  sown  shall  have  the  emblements,  and  Tenants  in 
not  the  heir :  and  a  tenant  in  dower  may  dispose  of  com  sown  on  the  jo^nfjrer 
ground ;  or  it  may  go  to  her  executors,  if  she  died  before  severance  (n). 
Where  lands  are  limited  to  a  woman  during  life  for  her  jointure,  she 
has  the  same  rights  with  respect  to  estovers  and  emblements,  and  is 
under  the  same  restrictions  respecting  waste,  (unless  there  is  a  defi- 
ciency in  her  jointure,)  as  other  tenants  for  life.     A  jointress  is  not, 
however,  entitled  to  the  crop  sown  at  the  time  of  her  husband's  death; 
because  a  jointure  is  not  a  continuance  of  the  estate  of  her  husband, 
like  dower  :  nor  on  the  death  of  a  jointress  are  her  representatives  en- 
titled to  emblements  (o).  « 
A  tenant  for  years  is  not  entitled  to  emblements  where  the  dura-  Tenants  for 
tion  of  the  term  depends  upon  a  certainty :  thus,  if  he  hold  from  Mid-     **"' 
summer  for  ten  years,  and  in  the  last  year  sow  a  crop  of  corn,  and  it 
is  not  ripe  and  cut  before  Midsummer,  at  the  end  of  the  term  his 
landlord  shall  have  it;  for  he  knew  the  expiration  of  his  term,  and 
therefore  it  was  his  own  folly  to  sow  that  of  which  he  never  could 
reap  the  profits ;  but  where  the  lease  for  years  depends  upon  an  un- 
certainty,— as  upon  the  death  of  the  lessor,  being  himself  only  tenant 
for  life,  or  being  a  husband  seised  in  right  of  his  wife, — or  if  the  term 
of  years  be  determinable  upon  a  life  or  lives, — in  all  cases  of  this 

(0  Knevett  v.  PooU^  Cro.  Eliz.  464>.  (n)  2  Inst.  80. 

(»)  Buiwer  v.  Buiwer,  2  Barn.  &  Aid.  (o)  Cruise's  Dig.  YII.  c.  1,  ss.  84,  35,  36. 
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kind  the  estate  for  years,  not  being  certainly  to  expire  for  a  time 
foreknown,  but  merely  by  the  act  of  God,  the  tenant  or  bis  excculore 
shall  have  the  emblements,  in  the  same  manner  as  a  tenant  for  life 
would  be  entitled  thereto.  The  same  rule  above  noticed  applies 
where  the  term  is  determined  by  the  act  of  the  party  himself;  thos,  if 
a  tenant  for  years  surrender  before  severance,  or  do  anything  which 
amounts  to  a  forfeiture,  the  emblements  shall  go  to  the  lessor,  and 
not  to  him,  because  he  has  determined  the  estate  by  his  own  de- 
fault (jp).  So  where  a  lease  was  made  on  condition  that  if  the  lessee 
contracted  a  debt  on  which  he  should  be  sued  to  judgtnent,  which 
should  be  followed  by  execution,  the  lessor  should  re-enter,  it  w«a 
held  that  the  lessor  having  done  so,  was  entitled  to  emblements  (7). 

As  tenants  from  year  to  year  have  as  certain  an  estate,  while  it 
lasts,  in  the  lands  they  occupy,  as  those  who  hold  for  a  longer  temit 
it  follows  that  they  are  entitled  to  emblements  like  tenants  for  yeais, 
where  their  tenancv  is  determined  by  the  happening  of  an  uncertain 
event  over  which  they  have  no  control  (r) :  but  it  is  otherwise,  eitJw 
when  they  themselves  put  an  end  to  the  tenancy,  or  where,  by  means 
of  a  notice  to  quit  or  otherwise,  the  period  of  determination  has  been 
ascertained. 

Strict  tenants  at  will  are  entitled  to  emblements  for  precisely  the 
same  reason  as  regulates  other  cases,  viz.  the  point  of  unceKainty: 
since  the  tenant  could  not  possibly  know  when  bis  landlord  woold 
determine  his  will,  and  therefore  could  make  no  provision  against  it; 
and  having  sown  the  land,  which  is  for  the  good  of  the  public,  npoo 
a  reasonable  presumption  of  taking  the  profits,  the  law  will  not  snfe 
him  to  be  a  loser  by  it  (s).  This  applies  to  all  cases  where  the  estate 
of  the  tenant  at  will  is  determined  either  by  his  own  death,  or  by  the 
act  of  the  landlord ;  but  not  to  cases  where  the  tenant  has  himself  de- 
termined the  will. 

Tenants  under  execution — as  by  Statute  Merchant  (0>  under  ex- 
tent (tt),  or  elegit — are  entitled  to  emblements,  where  by  some  sudden 
and  casual  profit  arising  between  seed-time  and  harvest,  the  tenancy 
is  put  an  end  to  by  the  judgment  being  satisfied.  Where  jadgmei^ 
was  given  against  a  person,  and  then  he  sowed  the  land,  and  brought 
a  writ  of  error  to  reverse  the  judgment,  but  it  was  aflinned ;  it  was 
held,  that  the  recoverer  should  have  the  com  (x). 

Where  a  tenant  in  fee  simple  sows  land,  and  then  devises  the  land 
by  will,  and  dies  before  severance ;  the  devisee  shall  have  the  00m, 
and  not  the  devisor's  executors  (y).    The  remainderman  for  life  shaB 


(p)  2  Black.  Com.  145. 

Iq)  Davis  v.  Egton,  7  Bing.  154;  4  Moore 
&  Pay.  820 ;  and  see  Bac.  Abr.  Embl.  pi. 
3,4. 

(r)  See  Kingsbury  y.  CoHins,  4  Bing.  207 ; 
12  MQore,  429. 


i)  Ca  Litt.  55  hi  2  BUck.  Com.  M 
t)  Co.  Litt  55  b. 
2  Leon.  54. 
I  2  Bulst  213. 
Jfunu,  Cro.  Eliz.  61 ;  ^mmc/s  csm 
Winch.  51 ;  Williams'  Ezon.  497. 
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also  have  the  emblements  sown  by  the  devisor  in  fee,  in  preference     Book  II. 

Chapter  VI 
to  the  executor  of  the  tenant  for  life  (z).    The  devisee  or  rather  lega*       s^ct.  4. 

tee,  however,  of  the  goods,  stock,  and  moveables,  is  endtled  to  grow-  ■" 

ing  corn  in  preference  both  to  the  devisee  of  the  land  and  the  exe* 

cutor. 


Sect.  5. — Between  Out^-going  and  In-coming  Tenant, 
(a)  Partial  Occupation. 
It  is  very  generally  the  case,  that  out-going  farming  tenants  leave,  Nature  of  a 
and  the  in-coming  tenants  enter  upon,  the  premises  at  different  periods  P^^ial  0<»u- 
of  the  year;  as,  the  house  and  buildings  at  one  time,  the  arable  land  after  the  Ex- 
at  another,  and  the  pasture  and  meadow  land  at  a  third.    Some-  S-^aMy.^^'*** 
times,  however,  the  general  quitting  of  the  farm  takes  place  at  one 
time;  and  there  exists  the  privilege  for  the  out-going  tenant  to  retain 
possession  of  the  land  upon  which  his  away-going  crops  are  growing, 
and  the  use  of  bams  and  stables  for  the  purpose  of  thrashing  and 
conveying  it  to  market.    This  privilege  is  occasionally  given  on  con- 
dition of  his  paying  the  rent  and  taxes  applicable  to  the  land  which 
he  retains;  but,  perhaps,  more  commonly  without  any  such  stipula- 
tion.   The  in-coming  tenant  has  also  the  privilege  of  entering  before 
the  expiration  of  the  existing  tenancy,  for  the  purpose  of  ploughing 
and  preparing  for  his  crops ;  particularly  where  there  is  a  Lady-day 
holding.     These  privileges  of  partial  occupation  are  sometimes  ex- 
pressly given  by  the  terms  of  the  contract  of  demise ;  and,  where 
that  is  not  the  case,  frequently  may  be  supported  by  the  custom  or 
usage  of  the  country.     Upon  this  subject  it  has  been  held,  that 
although  a  custom  that  the  tenant  should  hold  over  for  half  a  year 
after  the  expiration  of  his  term  is  bad  (a) ;  yet  that  a  custom  to  take 
an  away-going  crop,  and  house  the  same  in  the  bams  of  the  farm  for 
a  certain  time  after  he  has  quitted  possession  of  the  bulk  of  the  farm, 
is  good  (i).     The  effect  of  thus  allowing  the  out-going  tenant  to  take 
an  away-going  crop,  is  to  give  him  a  prolongation  of  the  term  as  to 
the  land  on  which  it  grows ;  and  he  continues  in  possession  until  the 
crop  is  taken  (c).    And  therefore  where  by  the  custom  the  out-going 
tenant  was  entitled  to  a  share  of  the  crop  of  wheat  sown  by  him  in 
the  last  year,  and  he  by  the  custom  had  to  cut  the  whole  crop  and 
to  keep  the  fences  in  repair  until  it  was  cut  and  carried  away,  it  was 
held,  that  he  had  such  a  possession  until  the  crop  was  both  cut  and 
carried  away  as  would  support  a  plea  of  not  possessed  in  an  action 
by  the  in-coming  tenant  (d).    The  proof  of  a  custom  to  hold  over  any 
part  lies  on  the  out-going  tenant  (e). 

TolL  Ezon.  157.  (d)  Grifitht  ¥.  PulesUm,  13  Mees.  &  Wels. 

WhiU  V.  Sayer,  Palm.  211.  368. 

WiggUswarih  y.  JkUlUon,  1  Dougl.  {e)  Caldecott  y.  Smythkt,  7  Car.  &  Pay. 

201 ;  Betwan  v.  Deldhay,  1  H.  Black.  5.  808. 
(e)  Bwatiom  ▼.  Grvm,  16  East,  71. 
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AWAY-GOING  CROPS. 

(b)  CropSf  ^c,  on  the  Land* 
The  right  which  an  out-going  tenant  has  to  take  an  away-going 
crop— which  may  be  explained  to  be  the  crop  sown  during  the  last 
year  of  his  tenancy,  but  not  ripe  until  after  the  expiration  of  it-is 
sometimes  given  to  him  by  the  express  terms  of  the  contract;  and 
where  that  is  not  the  case,  he  is  generally  entitled  to  do  so  by  the 
custom  of  the  country :   such  custom,  or,  more  properly  speaking, 
usage,  has  been  held  to  be  reasonable  and  valid,  and  to  apply  equally 
to  tenants  by  parol  agreement,  and  by  deed  or  written  contract  of 
demise  (/);  and  Lord  Mansfield,  in  the  case  cited,  observed,  that 
such  a  custom  is  good  and  just,  and  for  the  benefit  and  encourage- 
ment of  agriculture ;  for  that  it  is  but  reasonable,  that  he  who  so^ 
should  reap  the  profit.     The  Courts  have  even  gone  further  than  this, 
and  have  held,  that  a  custom  that  a  tenant  may  leave  his  away-going 
crop  in  the  barns  of  a  farm  afler  he  has  quitted  the  premises,  is 
good  {g).    The  propriety  and  reasonableness  of  allowing  this  right  to 
the  out-going  tenant  will  be  obvious,  when  it  is  considered,  that  un- 
less it  were  allowed,  few  tenants  would  be  at  the  expense  of  sowing 
any  crop  at  all  during  the  latter  part  of  the  last  year  of  their  tenancy, 
when  they  must  know  that  they  could  not  take  their  profit  after  the 
end  of  their  term.     The  right,  however,  is  now  distinctly  recogniied 
by  the  law  where  a  custom  to  that  effect  exists :  and  it  should  be 
again  remarked,  that  a  strictly  legal  custom,  which  has  immemoriaQj 
existed,  is  not  necessary ;  for  a  common  usage  of  the  neighbourhood 
is  quite  sufficient  to  confer  the  right,  in  the  absence  of  any  specific 
agreement  between  the  parties,  or  any  express  words  which  would 
exclude  the  custom  where  any  agreement  does  exist  (&):  yet  the 
custom  of  the  country  can  have  no  place  where  the  off-going  tenant 
holds  under  a  lease  expressly  making  a  different  provision  in  respect 
of  the  away-going  crop  (i);  or  where  he  continues  to  hold  over  after 
the  expiration  of  such  a  lease,  without  coming  to  any  fresh  agree- 
ment with  his  landlord,  by  which  he  must  be  taken  to  hold  under 
the  same  terms  (A) :  but  where  the  lease  contains  no  stipulations  as  to 
the  mode  of  quitting^  the  oflT-going  tenant  is  entitled  to  his  away- 
going  crop  according  to  the  custom,  evep  though  the  terms  of  hold- 
ing may  be  inconsistent  with  such  a  custom  (Z).    The  fact  of  the  ex- 
istence of  the  usage  is  to  be  collected  not  only  from  what  is  usually 
done  in  cases  of  tenancy  from  year  to  year,  but   from  the  usual 
course   pursued  where   tenants  hold  under  regular   leases.    In  one 

(/)  Wiggletworth  v.  DallUm,  1  DougL 
201. 

(g)  Beavan  v.  Delahapf  1  H.  Black.  5. 

(h)  Senior  v.  Armytage  (Bart),  Holt,  197. 

(t)  Webb  V.  Plummer,  2  Barn.  &  Aid. 
746 ;  and  see  HtUton  ▼.  Warren^  1  Mees.  & 
Wels.  466 ;  2  Gale,  71 ;  Tyr.  &  Or.  646. 


(k)  BwMiom  ▼.  Green,  16  East,  71. 

(0  Holding  ▼.  Piggoit,  7  Bing.  463;  » 
Moore  &  Pay.  427  ;  and  see  Webb  f .  Fh^ 
ffUT,  2  Bam.  &  Aid.  746 ;  Huitom  v.  Worrth 
2  Gale,  71 ;  1  Mees.  &  Wels.  466;  Tyr.« 
Gr.  646. 
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case(»i),  where  the  defendant,  a  tenant  from  year  to  year,  had  re-     Book  II. 

•  Chapter  VI 

ceiVed  notice  to  quit,  and  a  motion  was  made  for  an  injunction  to  re-  sect.  5. 
strain  him  from  taking  away  the  crops,  manure,  &c.,  contrary  to  the 
usual  course  of  husbandry,  the  Lord  Chancellor  said,  that  the  prin- 
ciple applied  equally  to  the  case  of  a  tenancy  from  year  to  year,  as 
to  a  lease  for  a  longer  term,  with  respect  to  the  right  to  take  an 
away-going  crop.  Where  a  lessee  became  bankrupt,  and  his  assig- 
nees refused  to  accept  the  lease,  it  was  held^  that  they  were  entitled 
to  the  off-going  crop  on  paying  rent  up  to  the  time  when  possession 
was  delivered  up(n).  The  circumstance  of  the  farm  being  glebe 
land  makes  no  difference  during  the  incumbency  of  the  landlord. 
Where  a  tenant  held  from  Lady-day,  and  there  was  a  custom  that 
the  tenant,  at  the  regular  expiration  of  a  Lady-day  tenancy,  should 
have  the  away-going  crops,  and  the  tenancy  was  determined  on  the 
1st  of  June  by  an  award  made  on  a  reference  of  disputes  between 
the  landlord  and  tenant,  it  was  held,  that  the  custom  had  no  opera- 
tion (o). 

Where  the  out-going  tenant  is  entitled  to  take  an  away-growing  Against  whom 
crop,  he  may  avail  himself  of  that  right,  whether  the  farm  revert  back  xenant^may"*^ 
into  the  hands  of  his  landlord,  or  an  in-coming  tenant  take  possession,  claim  the  Right 
An  agreement  between  the  out-going  and  in-coming  tenants  with  re-  going  Crop, 
spect  to  crops  does  not,  however,  at  all  affect  any  existing  rights  the 
landlord  may  have :  thus,  where  a  tenant  of  a  farm,  entitled  to  the 
away-growing  crop  of  the  harvest  of  1801,  after  his  term  expired,  and 
paying  rent  up  to  Lady-day  preceding,  previous  to  that  day,  viz.  in 
June,  1800,  agreed  to  let  in  the  new  tenant,  and  sold  the  standing 
crops,  and  took  a  receipt  for  the  value  thereof,  and  also  for  20/.  **  for 
the  right  of  cropping  the  lands  from  June  18th ;"  it  was  held,  that  by 
this  sale  of  the  right  of  cropping,  the  tenancy  was  not  to  be  considered 
as  changed ;  and,  therefore,  that  the  out-going  tenant  must  pay  for  the 
time  from  Lady-day,  1800,  to  Lady-day,  1801,  he  having  paid  tithes 
and  poor-rate  for  that  time  {p).  By  a  clause  in  a  lease  it  was  agreed 
that  in  case  the  tenant  should  duly  observe  and  perform  the  several 
covenants  and  agreements,  &c.  (one  being  for  the  payment  of  rent),  and 
should  peaceably  quit,  &c.,  on  notice,  &c.,  he  should  be  entitled  to  an 
away-growing  crop,  which  was  to  be  left  for  the  landlord  or  his  in- 
coming tenant  at  a  valuation;  it  was  held,  that  this  clause  did  not 
give  the  tenant  the  right  of  possession  as  against  the  landlord,  after 
the  determination  of  the  tenancy,  but  that  the  tenant  at  most  could 
only  go  on  the  land  for  the  purposes  of  an  away-going  crop,  and  could 
not  exclude  the  landlord  (q).    A  permission  by  a  landlord  to  an  out- 

(«)  Oiulow  V. ,  16  Yes.  jun.  178.  Nev.  &  Man.  214. 

(»)   Ex   parte    Mandrell,    2   Mad.  815  ;  ( p)  Petrie  v.  Daniel,  1  Smith,  199. 

Buck,  83.  (?)  Strickland  v.  Maxwell,  2  Cromp.  & 

(o)  Thorpe  V.   Btfre,  1  Ad.  &  EI.  926 ;  3  Mees.  539 ;  4  Tyr.  346.    Quaere,  whether 
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going  tenant  to  sow  more  land  than  by  the  custom  of  the  oonntiy  he 
was  eifi titled  to  on  quitting,  is  good  against  the  in-coming  tenant (r). 

Where  an  out-going  tenant  has  np  right  to  an  away-growing  crop, 
but  cuts  and  carries  away  the  com  after  the  expiration  of  his  term,  an 
action  of  trover  may  be  maintained  against  him,  although  the  crop  was 
sown  by  him  before  that  time,  under  an  idea  that  he  was  entitled  to 
an  away-going  crop  («).     It  has,  however,  been  held,  that  trorer  docs 
not  lie  by  an  in-coming  tenant  to  recover  the  value  of  the  away-^iog 
crops  taken  by  the  off-going  tenant,  who  continued  to  hold  the  land 
as  tenant  from  year  to  year  after  the  expiration  of  an  old  lease,  which 
reserved  to  him  the  right,  after  the  end  of  the  term  at  Lady-day, ''to 
fence  in  and  preserve  all  such  hard  corn  as  should  be  sown  on  the 
premises  the  winter-seed  time  preceding,  so  as  the  same  exceeded  not 
twenty-nine  acres,  and  was  summer  fallowed  and  well  maunred,  k^ 
and  at  harvest  to  reap  and  carry  away  the  same ;"  for  neither  is  trots 
the  proper  action  to  try  the  question  as  to  the  right  to  the  land,  nor 
does  the  proper  remedy  for  any  mismanagement  of  the  land  durii^the 
former  time  appertain  to  the  in-coming  tenant,  but  to  the  landlord  (<). 
Where  there  was  an  agreement  between  an  out-going  and  an  in-coming 
tenant,  that  the  latter  should  buy  the  hay,  &c.,  of  the  former  upon  the 
farm,  and  that  the  former  should  allow  to  the  latter  the  expenses  of 
repairing  the  gates  and  fences  of  the  farm,  and  that  the  value  of  the 
hay,  &c.,  and  of  repairs,  should  be  settled  by  third  persons ;  it  was 
held,  that  the  balance  settled  to  be  due  to  the  out-going  tenant  for  his 
hay,  &c.,  after  deducting  the  value  of  the  repairs,  might  be  recoTcred 
by  him  in  a  count  upon  a  general  indebitatus  assumpsit  for  goods  add 
and  delivered,  after  having  failed  upon  his  count  on  the  special  dffee- 
ment  for  want  of  including  in  it  that  part  of  the  agreement  which 
related  to  the  valuation  of  the  repairs  («).    Where  A.  agreed  with  B. 
to  let  him  land  rent  free,  on  condition  that  A»  should  have  a  moie^ 
of  the  crops;  and  while  the  crop  was  on  the  ground  it  was  appraised 
for  both  parties ;    it  was  held,  that  A.  might  declare  in  indeUtatiB 
assumpsit  for  a  moiety  of  the  value  of  the  crop  sold  to  JS.,  without 
stating  the  special  agreement;  as  the  special  agreement  was  executed 
by  the  appraisement,  and  the  action  arose  out  of  something  collateial 
to  it(j7).     Where  the  plaintiff  gave  up  possession  of  a  farm  to  die 
defendant,  having  previously  sown  forty  acres  of  it  with  wheat,  and 
at  a  meeting  in  the  previous  month  the  plaintiff  asked  the  defendaitf 
if  he  would  take  the  wheat  at  200Z.,  saying,  that  if  he  would  not,  he 
should  not  have  the  farm ;  to  which  the  defendant  replied,  that  be 
would  take  the  wheat;  and  being  asked  to  whom    the  dead  stock 


in  this  case  the  payment  of  the  rent  and 
the  performance  of  the  other  covenants 
were  a  condition  precedent  to  the  having 
the  right  to  the  awav-going  crop, 
(r)  Oriffithi  V.  Tombs,  7  Car.  &  Pay.  810. 


(»)  Dames  v.  Ctum^,  I  Price,  5&. 
it)  BorasUm  v.  Green,  16  East,  71. 


897. 


(«)  Leeds  v.  Burrows,  12  East,  1. 

(«)  - 


PMrffer  T.  aUbtbeek,  I  B«ml  &  Pal 
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should  be  valued,  replied  ^^  to  me;"  the  defendant  afterwards  under-     Book  II. 

took  to  pay  for  the  wheat  and  dead  stock  on  a  specified  day,  and  did     "sect.  5. 

pay  75/.  on  account  generally,  and  eventually  had  possession  of  the 

fitrm,  the  wheat,  and  the  dead  stock;  in  indebitatus  assumpsit  for 

crops  bargained  and  sold,  and  for  goods  sold  and  delivered,  it  was 

held,  1st,  by  the  whole  Court,  that  the  contract  for  the  dead  stock 

being  distinct  from  the  contract  for  the  sale  of  the  wheat,  or  the  giving 

up  of  the  farm,  the  plaintiff  might  recover  for  that  amount ;  2nd,  per 

Bayley  and  Holroyd,  Js.  (Littledale,  J.,  dubitante),  that  the  defendant 

having  received  the  wheat,  and  made  a  payment  on  account  of  it,  the 

plaintiff  might  recover  for  the  rest  of  the  amount  (y). 

A  contract  with  an  in-coming  tenant  for  the  sale  of  growing  crops.  Statute  of 
connected  with  a  contract  for  taking  the  land  itself,  is  within  the    ^^ 
Statute  of  Frauds  {z) :  but  in  one  case  it  was  intimated,  that  a  mere 
contract  between  out-going  and  in-coming  tenants  for  such  a  sale  was 
not,  because  the  contract  for  the  interest  in  the  land  proceeded  from 
the  landlord  (a). 

(c)  Remuneration  for  Straw,  Hay  and  Dung. 
In  the  absence  of  any  agreement  respecting  the  removal  of  straw  Where  an  Out- 
and  hay,  the  right  to  do  so  is  regulated  by  the  custom  of  the  country ;  f^S^°S^ 
and  where  the  removal  is  prohibited,  of  course  no  remuneration  can  muneration. 
be  obtained  for  what  is  left  on  the  farm :  the  custom  on  this  subject  in 
the  several  counties  of  England,  and  indeed  often  in  different  parts  of 
the  same  county  differs  considerably  (&).  Whatever  question  there  may 
be  with  respect  to  the  hay  and  straw,  as  before  noticed,  all  the  litter, 
fodder,  dung,  manure,  and  compost,  must  invariably  be  consumed  upon 
the  lands.  Indeed,  if  this  is  not  expressly  provided  for  by  the  terms 
of  the  contract  it  is  always  implied;  as  a  removal  would  clearly  be  a 
breach  of  good  husbandry.  Where  there  is  no  express  stipulation  on 
the  subject,  it  may  be  observed,  that  in  general  the  out-going  tenant  is 
entided  to  no  compensation  for  dung  or  manure  left  upon  the  premises. 
In  some  cases,  however,  contracts  relative  to  the  disposal  of  manure 
are  entered  into  between  the  landlord  and  tenant,  which  will  give  the 
latter,  when  he  leaves  the  farm,  a  power  of  disposing  of  it  to  an  in- 
coming tenant;  for  it  must  be  remembered,  that  in  all  cases  the  usage 
of  the  coontry  may  be  waived  or  controlled  by  express  contract,  if  the 
intention  to  do  so  be  clearly  apparent.  A  tenant  held  under  the  terms 
of  an  expired  lease,  by  which  it  was  stipulated  that,  on  quitting,  the 
tenant  should  Dot  sell  or  take  away  any  of  the  manure  in  the  fold,  but 
should  leave  it  to  be  expended  on  the  land  by  the  landlord  or  his  suc- 

(jr)  Mati^ld  ▼.  WatUeff,  8  Bam.  &  Crei.  Wadsley,  S  Bam.  &  Crea.  357;  6  DowL  & 

^7 ;  6  DowL  &  Ryl.  224.  Ryl.  224. 

(t)  Faimouth  (Earl)  T.  Thomas,  1  Cromp.  {b)  See  the  Practice  of  Tenancyi   by 

^  Heea.  89;  8  Tyr.  26.    See  also  ante,  240.  Mesara.  Kennedy  and  Grainger. 

(a)  Per  Littledale,    J.,   in  MajgfUU   y. 
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ceeding  tenant,  but  there  was  no  provision  for  paytnent  to  the  tenant; 
by  the  custom,  the  tenant  was  bound  in  the  same  way,  but  he  iroold 
have  been  entitled  to  payment ;  it  was  held  that,  as  an  express  stipu- 
lation had  been  made  on  the  subject,  the  custom  was  excladed,  and 
that  the  tenant  was  not  entitled  to  be  paid  for  the  manure  (c).  Whee 
an  out-going  tenant  had  contracted  with  his  landlord  to  leave  the 
manure  on  the  premises,  and  to  sell  it  to  the  in-coming  tenant  at  a 
valuation ;  it  was  held,  that  it  gave  him  a  right  of  on-stand  for  the 
manure  on  the  farm;  and  that,  possession  and  property  remaining  in 
him  until  the  valuation  was  made,  a  removal  or  use  of  it  by  the  in- 
coming tenant  before  that  was  done  would  render  him  liable  to  an 
action  of  trespass  by  the  out-going  tenant  (rf).     Where  a  tenant,  who 
was  bound  to  bring  back  dung  for  all  hay  sold  by  him  to  be  earned 
off  the  premises,  at  the  time  of  his  quitting,  sold  a  part  of  a  rick,  then 
standing,  to  a  purchaser,  without  mentioning  his  liability  to  bring 
back  manure;  it  was  held,  that  the  succeeding  tenant  had  a  right  to 
refuse  to  permit  the  hay  to  be  removed  until  the  manure  should  be 
deposited  (tf).     Where  two  parties  entered  into  a  written  agreemcnl, 
by  which  one  was  to  take  a  farm  of  the  other,  and  to  take  the  straw, 
chaff,  &c.,  at  a  valuation,  to  be  made  by  such  competent  persons  as 
the  two  parties  should  respectively  appoint ;  it  was  held,  that  such  an 
agreement  was  entire,  and  that  the  two  parts  could  not  be  separated; 
and  that  if  one  person  only  was  by  parol  agreement  afterwards  ap- 
pointed to  make  the  valuation,  an  action  could  not  be  maintained  on 
the  parol  agreement  so  substituted,  even  though  the  straw,  chaff,  tei 
had  been  taken  and  used  (f).    Where,  in  an  action  by  an  out-gomg 
tenant  against  his  landlord  for  the  value  of  hay  and  straw  left  on 
the  premises  that  the  plaintiff  held,  subject  to  tfie  terms  of  a  draft 
lease,  by  which  it  was  agreed,  first,  that  the  tenant  was  to  consume 
the  hay  and  straw  on  the  premises,  and  not  to  sell  it  except  as  after- 
wards mentioned ;  secondly,  that  the  tenant  might  sell  his  hay  and 
wheat-straw  (except  the  last  year's),  provided  for  each  load  he  brought 
back  two  loads  of  dung,  or  equivalent  manure  on  the  lands ;  and 
thirdly,  that  all  the  hay  and  straw  not  used  for  fodder,  arising  froffl 
the  last  year's  crop,  should  be  left  on  the  determination  of  the  tenancy, 
the  tenant  being  paid  at  a  fair  valuation ;  and  the  words  *'  fair  valua- 
tion" had  been  substituted  in  the  draft  for  the  words  "consuming 
price ;"  the  court  held,  without  considering  the  effect  of  the  alteration 
in  the  draft,  that  the  tenant  was  entitled  to  be  paid  according  to  t 
"fair  valuation;"  and  that  those  words  did  not  mean  a  "  consuming 
price  (^r)." 

(c)  Robertt  v.  Barker,  1  Cromp.  &  Mees.  (/  )  Harvey  v.  Grabhamy  5  Ad.&ElBU 
808 ;  3  Tyr.  945.                                                2  Har.  &  WoL  146 ;  6  Nev,  &  Min.  7H. 

(d)  Beatty  v.  Gibbon*,  16  East,  116.  {g)  Cumberland  v.  Giamis  {Lady),  24  U» 
(«)  Smith  V.  Chance,  2  Barn.  &  Aid.  753.      J.,  C.  P.,  46. 
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.  ,v    T^  .      /.     «T.,,  Book  II. 

(d)  Remuneration  for  Tillage.  Chapter  VL 

Arable  land  requires  to  be  fallowed  at  certain  periods^  in  order  not  '— — 

only  that  it  may  be  cleansed  of  all  couch  and  root  weeds,  but  that  WhenanOut- 

,  .  ffoing  Tenant 

it  may  be  refreshed,  and  its  vegetable  powers,  which  have  been  ex-  fs  entitled  to 
hausted  by  cropping,  restored.  This  process  requires  a  considerable  I^«'»"°«'^*^*o°« 
outlay  of  capital,  whilst  the  land  is  perfectly  unproductive  during  the 
fallow  season ;  but  the  benefit  derived  is  considered  to  extend  to  a 
series  of  subsequent  crops.  It  is  also  extremely  desirable  that  the 
regular  rotation  of  fallowing  upon  a  farm  should  be  kept  up,  notwith- 
standing any  change  of  the  tenants ;  but  it  is  not  to  be  expected  that 
a  tenant  should  lay  a  capital  in  the  process  of  fallowing,  which  it  is 
certain  cannot  be  exhausted  before  his  tenancy  expires;  and  from 
which  therefore  he  cannot  derive  the  complete  benefit  he  has  a  right 
to  expect.  From  these  circumstances  has  arisen  the  right  which  an 
out-going  tenant  has  to  remuneration  for  tillage  which  is  not  exhausted 
at  the  time  of  his  quitting.  The  right  is  either  given  to  him  by  the 
express  stipulations  of  his  contract  of  demise  \  or,  in  the  absence  of 
any  such  terms  of  agreement,  he  generally  possesses  it  by  the  custom 
of  the  country.  Such  a  custom  is  unquestionably  valid ;  and  it  has 
accordingly  been  held,  that  an  usage  for  the  off-going  tenant  of  a 
farm  in  a  particular  district  to  bestow  his  work,  labour  and  expense 
in  manuring,  tilling,  fallowing  and  sowing,  according  to  the  course  of 
husbandry,  and  for  the  landlord  to  pay  him  a  reasonable  compensation 
in  respect  thereof,  is  a  valid  and  reasonable  usage  (A);  even  notwith- 
standing the  farm  is  held  under  a  written  agreement,  if  it  cannot  be 
collected  from  the  instrument  that  the  party  did  not  mean  to  be  go- 
verned by  the  custom.  Therefore  a  custom,  by  which  the  tenant  is 
entitled  to  receive  an  allowance  for  seeds  and  labour  on  the  land,  is 
not  excluded  by  a  stipulation  that  on  leaving  he  should  consume 
three-fourths  of  the  hay  and  straw  on  the  land,  and  bestow  the  ma- 
nure therefrom  on  the  land,  leaving  the  unconsumed  manure  for  the 
landlord,  he  paying  for  it(t).  In  delivering  judgment  in  the  first  case 
cited,  Dallas,  C.  J.,  said,  '^  There  can  be  no  ground  for  contending 
that  such  a  custom  or  rather  usage  is  unreasonable;  it  affords  the 
strongest  encouragement  to  the  cultivation  of  farms  with  good  hus- 
bandry; it  is  beneficial  to  both  landlords  and  tenants;  the  land  of 
the  former  receiving  a  lasting  benefit  from  the  labour  and  expense 
bestowed  by  the  latter,  on  payment  of  a  reasonable  compensation 
to  him ;  and  the  tenant  being  thereby  encouraged  to  pursue  a  good 
coarse  of  husbandry,  by  the  assurance  he  has,  that,  if  his  continuance 
on  the  farm  should  not  enable  him  to  reap  the  full  benefit  of  what  he 
has  done,  be  will  have  a  right  to  call  for  proportionate  compensation." 

(ik)  DaXby  y.  Hirtty  1  Brod.  &  Bing.  224;       ^^  ;  2  Gale,  71 ;  Tyr.  &  Gr.  646;  Senior  T. 
3  Moore,  536.  Armytage  (BarL),  Holt,  197. 

(i)  HMiUn  V.  Warrtti,  1  Meet.  &  Wels. 
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Book  II.  It  is  laid  down  by  Sir  Edward  Coke,  that  in  the  case  of  an  entry  of 
Sect.  6.  ^^^  lessor  before  sowing,  the  lessee  at  will  shall  not  have  the  costs  of 
ploughing  and  manuring  (A):  but  such  a  doctrine  will  not  apply  to 
the  present  tenancy  from  year  to  year,  where  there  exists  a  custom  to 
the  contrary.  Where  there  is  any  agreement  between  the  parties,  the 
extent  of  remuneration  is  regulated  by  it ;  where  there  is  not,  the 
usage  of  the  country  prevails.  Where  a  farm  was  taken  for  foorteea 
years,  and  the  tenant  was  to  pay  a  given  sum  for  tilli^es  and  improve- 
ments done  before  he  entered,  and  to  receive  the  value  of  each  as  he 
should  leave,  and  in  the  first  year  he  said  he  would  leave,  to  which  the 
landlord  said  he  might,  but  no  new  bargain  was  made  as  tothetilhgea 
and  improvements ;  it  was  held,  that  he  was  not  entitled  to  the  vahe 
of  such  as  he  left  on  so  quitting  (/).  By  the  terms  of  a  written  agree- 
ment it  was  stated,  that  a  certain  quantity  of  manure  had  been  spread 
on  the  land,  and  the  tenant  agreed,  when  given  up  by  him,  to  lean 
the  land  in  the  same  state,  or  allow  a  valuation  to  be  made;  it  was 
held,  that  this  agreement  excluded  a  custom,  as  inconsistent  with  it, 
that  the  tenant  should  pay  half  tillage  on  going  in,  and  receive  it  od 
going  out  (m). 

The  defendant's  testator  being  in  possession  of  an  estate,  of  part  of 
which  he  was  the  owner,  and  another  part  of  which  consisted  of  crown 
lands  leased  to  him  for  a  term,  expiring  on  the  10th  of  October,  1849, 
co{^tracted  with  the  plaintiff  for  the  sale  to  him  of  the  former  part,  and, 
by  agreement,  demised  to  him  the  crown  lands  for  one  year  from  the 
29th  of  September,  1848;  and  the  plaintiff  agreed  that  he  would  pe^ 
form  all  the  covenants  and  agreements  contained  in  the  crown  lease; 
and  the  testator  agreed  that,  in  case  he  should  be  able  to  obtain  a 
further  lease  from  the  crown  for  fourteen  years,  he  would  grant  to  the 
plaintiff  a  lease  for  thirteen  years,  subject  to  the  same  covenants.  By 
a  memorandum  subsequently  signed  by  the  plaintiff,  he  agreed  to  tale 
(with  others)  the  crown  lands,  **  subject  to  the  same  rents,  covenants 
and  obligations  in  all  respects,"  as  were  contained  and  provided  for  in 
the  leases  by  which  the  testator  held  or  should  hold  the  same.  'Hie 
plaintiff,  on  taking  possession,  paid  to  the  out-going  tenants,  acaHding 
to  the  custom  of  the  country,  the  amount  of  the  valuation  for  fallowing; 
&c.,  as  well  of  the  other  lands  as  of  the  crown  lands ;  by  the  terms  of 
the  crown  lease,  the  custom  of  the  country  in  that  respect  was  excluded. 
At  the  desire  of  the  plaintiff  the  crown  lease  was  not  renewed.  It 
was  held,  first,  that  the  custom  of  the  country  was  not  exdaded  by 
the  agreement,  which  meant  that  the  plaintiff  was  to  perform  all  the 
covenants  relating  to  the  occupation  and  cultivation  of  the  land. 
Secondly,  That  where  such  a  custom  existed  there  was  an  implied  con- 

(*)  Co.  Litt  65  a,  n.  4.  («)  Oarke  y.  BoytUme,  13  Mee«.  &  W«b. 

(0  WhiUaker  y.   Barker,   1  Cromp.  &      752. 
Mee8.113;  8  Tyr.  135. 
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tract  by  the  landlord,  that  if  there  were  no  in-coming  tenant  he  would     Bo 
repay  the  out-going  tenant  according  to  the  custom.     It  would  seem     "gg 
that  such  a  custom  does  not  apply  to  cases  where  the  term  is  put  an 
eod  to  by  the  determination  of  the  landlord's  interest,  e.  g.  if  in  the 
above  case  the  landlord's  interest  had  expired  prior  to  the  29th  Sep- 
tember, 1849(91). 

(e)  Valuation  between  the  Parties. 
As  the  system  of  allowing  to  an  out-going  tenant  a  remuneration  General  i^ 
for  those  expenses  of  husbandry  to  which  he  has  been  put  without  ^„  out!.«Mn 
deriving  any  benefit  arises  from  the  necessity  which  exists  of  allowing  Tenant 
the  land  to  lie  fallow,  and  therefore  for  the  time  unproductive ;  the 
amount  of  remuneration  thus  allowed  must  of  course  depend  upon 
the  length  of  time  which  has  elapsed,  and  the  number  of  crops  which 
have  been  taken  since  the  last  fidlow.     When  land  has  been  laid  in 
fellow  one  year,  and  made  perfectly  clean,  and  is  valued  before  pro- 
ducing a  crop,  it  is  denominated  a  full  tillage :  and  in  taking  the 
valuation  the  rent,  taxes,  dressings  (o),  manure,  seed,  if  any  sown,  and 
labour,  are  calculated.    When  turnips,  rape,  or  other  green  crops 
have  been  consumed  on  the  ground  by  sheep,  land  also  is  said  to  be 
in  fall  tiU^e,  but  one-half  of  the  value  of  the  crop  is  deducted.    When 
land  has  sustained  one  white  crop  after  a  fallow  or  turnips,  it  is  said 
to  be  only  half  a  tillage ;  and  only  one-half  of  the  rent,  taxes,  dressings 
and  manure  expended  in  the  year  of  fallowing  are  allowed  to  the  out- 
going tenant ;  and  if  the  turnips  be  drawn  and  consumed  off  the  land, 
half  the  dressing  and  one-fourth  of  the  manure  only  are  allowed,  and 
nothing  is  charged  for  rent  and  taxes.    Where  the  tenant  is  bound  to 
a  regular  rotation  of  crops,  either  by  express  stipulation  or  the  custom 
of  the  country,  he  is  not  entitled  to  any  remuneration  for  tillages  out 
of  the  r^ular  course. 

It  seldom  occurs  that  there  is  any  occasion  to  value  ploughing  by  Valuation  of 
itsdf;  as  it  is  usually  included  in  the  dressings;   but  when  on  any  '^^^^fif'^^K- 
account  the  out-going  tenant  is  entitled  to  claim  a  remuneration  for 
simply  ploughing  land  according  to  the  course  of  good  husbandry,  the 
valuation  is  made  according  to  the  value  of  the  labour  employed. 

Manure  in  the  heap  is  valued  by  ascertaining  the  quantity  in  solid  Valuation  of 
square  yards,   the  price  of  which  of  course  varies  according  to  local  y!^^  *"  **** 
circumstances*     The  value  of  the  cubic  yard  of  the  best  dung  may 
however  be  generally  stated  to  be  somewhat  about  half  the  price  of  a 
bushel  of  wheat. 


(*)  FauieU  ▼.  Gtukom,  7  Ezch.  Rep.  273. 

(o)  In  order  to  clean  land  perfectly,  it  la 
KeoaraDy  considered  that  five  dresaingB 
dorifi^  the  fiUlow  are  neceBsary,  but  more 
than  that  number  are  neyer  idlowed.  In 
level  countries  it   is   usual  to  value  the 


dressings  at  about  lit.  per  acre  each,  and 
on  unlevel  ground  at  13».  per  acre;  but  this 
is  thought  by  an  accurate  writer  upon  the 
subject  to  be  too  low ;  Bayldon  on  Rents, 
&c.  118,4thed. 
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Book  II. 

Chapter  VI. 

Sect.  5. 

Valuation  of 
Manure  or 
Bones  laid  on 
the  Land. 


Valuation  of 
Lime  and 
Marl  laid  on 
the  Land. 


Valuation  of 
Manure 
quickly  ex- 
pended. 


Valuation  of 
Draining  and 
Fixtures,  &c. 


Draining  hy 
Tenants. 


The  valuation  of  manure  laid  upon  arable  land  is  usoaDj  uafc  b 
allowing  a  whole  tillage  after  a  iallow  or  turnips,  and  a  half  tfc 
after  one  white  crop ;  but  after  the  land  has  borne  two  wlute  cki^ 
valuation  is  made.     On  arable  land  it  is  customary  to  aDow  ooe  tL. 
more  for  bones  than  for  farm-yard  dung:   thus  after  onevUter 
two-thirds  of  the  value  of  the  bones  and  labour  of  procuring  te,  - 
allowed  ;  after  two  white  crops,  one-third  is  allowed;  and  ate  i:" 
no  valuation  is  made. 

When  lime  or  marl  is  properly  used  as  manure,  it  is  aswBy  ^'^ 
sidered  that  the  benefit  should  be  valued  on  pasture  land  for  ax  ;^— 
after  it  has  been  laid  on,  in  the  following  proportions ;  nameij  -" 
sixths  of  its  value,  including  labour,  carriage  and  cost  price, f^"^ 
has  been  laid  on  one  year ;  two- thirds  when  laid  two  years;  (^-^ 
when  laid  three  years  ;  one-third  when  laid  four,  and  one-six4  ^ 
laid  five  years.    The  valuation  of  lime  on  arable  land  is  mideis* 
same  way  as  manure. 

Rape  dust,  soot,  and  other  manures  which  are  quickly  expc^^ 
are  valued  at  the  rate  of  a  full  tillage  before  a  crop  is  prodcc^,  ^ 
after  turnips  eaten  off;   such  tillage  includes  the  costs  of  (^ 
carrying  and  spreading  them.     If  the  turnips  have  been  diavr-j  ^^ 
one-third  of  the  cost  is  allowed. 

In  the  valuation  of  draining  it  is  the  custom  to  allow  someflii^jt  ^ 
ten,  and  in  some  places  twelve  years,  or  three  courses  of  hm  y^^ 
husbandry ;  making  a  deduction  of  one-tenth  of  the  value  of  tb«  ^^ 
for  every  year  which  has  elapsed  since  it  was  made.  Cora  b  ir 
stack,  hay,  straw,  and  the  fixtures  about  the  homestead— ^iici  s^ 
pumps,  troughs,  pipes  and  the  like— which  belong  to  the  occupier,  i^- 
valued  according  to  the  market  price  or  their  estimated  value  \p''- 

Tenants  or  occupiers  at  a  rent  joining  in  an  application  w  ^- 
drainage  commissioners  for  an  improvement  under  the  Drains^  *^- 
12  &  13  Vict.  c.  100,  s.  17,  shall,  during  their  tenancy  or  occupaiii>s^^ 
liable  to  pay  the  charge  or  an  apportioned  part  thereof.  A  cu^i^^^  ^ 
the  country  that,  where  a  tenant  has  laid  out  money  in  tile  6w^^ 
the  landlord  is  to  repay  him  five-sevenths  of  the  expense,  whetber  t 
has  consented  or  not  to  such  drainage,  is  not  an  unreasonable  c^ 
torn  (y). 


(p)  For  more  full  information  on  this 
subject,  see  Bayldon  on  Rents  and  Tillages. 
See  also  ante,  Chap.  IV.,  Sect.  9,  p.  468. 


(q)  Ludlam  v.  Mouseley,  21  Lav  J^  (L^ 
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Sect.  1. — Right  of  Common. 
(a)  Generally. 


Book  II. 
Chapter  VIL 

Sect.  1. 


»sr^^yuMON  signifies  that  soil  whereof  the  use  is  common  to  this  or  that  Nature  and 

im  or  lordship ;   or  it  is  a  profit  which  a  man  has  in  the  land  of  thrKveral^  ^ 

^■tother  person  usually  in  common  with  others;   or  a  right  which  a  Rights  of  Com- 

yf^ff  arson  has  to  put  his  cattle  to  pasture  into  ground  which  is  not  his 

^  'Vn;  and  in  all  cases  of  common  the  law  much  respects  the  custom 

,jf  fo^^f  the  place,  for  the  rule  is  consuetudo  loci  est  observanda  (a);  for  a 

^.  ;ir  ght  of  common  by  prescription  may  even  be  regulated  by  custom  (b). 

^^1 .  right  of  common,  therefore,  is  an  incorporeal  hereditament,  which 

^^''lay  be  said  to  exist  where  two  or  more  persons  by  virtue  of  a  grant, 

,^;'le8cript]on  or  custom,  take  in  common  with  each  other  from  the  soil 

!,^'  f  a  third  person  a  part  of  the  natural  profits  thence  produced.     Even 

^  Be  occupiers  of  land  may  by  custom  claim  a  right  in  the  soil  of 

other ;  but  inhabitants  cannot,  because  inhabitancy  is  too  vague  a 

cription,  and  extends  to  many  others  besides  the  actual  occupiers 

\  houses  or  lands  (c).    The  right  of  commoners  in  a  common  may  be 

dbservient  to  the  right  of  the  lord  in  the  soil;   so  that  the  lord  may 

:  clay-pits  there,  or  empower  others  to  do  so,  without  leaving  suffi- 

JBient  herbage  for  the  commoners,  if  such  a  right  can  be  proved  to 

'^  have  been  always  exercised  by  the  lord  {d).    The  owner  of  a  common 

may,  under  the  statute  of  13  Edw.  I.  st.  1  (Westm.  2),  c.  46,  erect 

thereon  a  house  necessary  for  a  beast  keeper  or  for  a  woodward  (e). 


(«)  7  Co.  Rep.  55. 

Ih)  2LordRa7iiu  1186. 

(c)  Bean  ▼.  Bioom,   2  W.  Black.  926 ;  S 
Will.  466. 

(d)  Bateson  ▼.  Green,  5  Term  Rep.  411 ; 
and  lee  Place  t.  Jackson,  4i  DowL  &  Ryl. 


318;  Clarkson  v.  Woodhouse,  5  Term  Rep. 
412,  n. ;  3  Dougl.  189;  and  Arlett  v.  Ellis, 
7  Barn.  &  Cres.  346 ;  9  Dowl.  &  Ryl.  897. 
(e)  Patnck  y.  Stubbt,  9  Mees.  &  WeU. 
880. 
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Remedies  for 
a  Disturbance 
of  Common. 


RIGHT  OF  COMMON. 

By  Stat.  2  &  3  WUI.  IV.  c.  71,  s.  1,  no  claim  by  custom,  prescription 
'  or  grant  to  any  right  of  common  or  other  profit  or  benefit  to  be  taken 
'  and  enjoyed  from  or  upon  land  which  has  been  enjoyed  thirty  yean 
without  interruption  (/),  shall  be  defeated  by  showing  the  commence- 
ment of  the  right  within  the  term  of  l^al  memory;  and  when  the 
right  has  existed  sixty  years,  it  shall  be  absolute  and  indefeasible, 
unless  it  appears  to  have  been  enjoyed  by  license  by  deed  or  writing. 
The  ^'  interruption"  mentioned  in  the  statute  must  be  an  adverse  ob- 
struction, not  a  mere  discontinuance  of  user ;  and,  therefore,  where  for 
two  intermediate  years  a  commoner  had  ceased  to  use  the  commoo 
because  he  had  no  commonable  cattle,  a  jury  was  held  to  be  jnstified 
in  finding  a  continued  enjoyment  for  thirty  years  (^).     Evidence  of  an 
enjoyment  of  a  right  of  pasture  for  twenty-eight  years,  is  not  saffidoit 
for  a  jury  to  presume  an  enjoyment  for  thirty  years  as  stated  in  a  plea 
under  this  statute  (A).    In  like  manner  pleas  of  twenty  and  foily  yeais 
user  respectively  are  not  supported  by  proof  of  user  for  forty  years  and 
upwards  before  the  commencement  of  the  action  to  within  fomteoi 
months  of  it.     Some  act  of  user  must  be  shown  to  have  been  exercised 
in  the  year  in  which  the  action  is  brought,  and  it  would  seem  from- 
the  language  of  Parke,  B.,  that  some  act  of  user  ought  to  be  shown  to 
have  been  exercised  at  least  once  a  year  (t).    An  enjoyment  for  thii^ 
years  may  be  partly  before  and  partly  after  an  intervening  life  estate, 
during  which  also  the  enjoyment  continued  (A).     Evidence  of  encroach- 
ments made  on  one  part  of  217  acres  is  not  conclusive  evidence  of  an 
interruption  of  the  enjoyment  of  a  right  of  pasturage  pleaded  under 
this  statute  to  an  action  for  a  trespass  for  taking  cattle  damage  feasant 
in  another  part  (/).    The  most  usual  rights  of  common  which  exist 
are— common  of  estovers — common  of  pasture-— common  of  turbary— 
and  common  of  piscary ;  all  these  rights  of  common  may  be  appendant, 
appurtenant,  or  in  gross. 

The  remedies  for  disturbance  of  common  may  be  considered  as 
respects  the  lord  and  as  regards  the  commoner.  The  former  hamg 
the  right  to  the  soil  may,  if  he  be  dispossessed,  of  course  maintain  an 
action  of  ejectment;  and  if  he  be  disturbed  by  a  mere  stranger,  who 
puts  in  cattle,  having  no  colour  of  right,  or  by  a  conoimoner  who  sa^ 
charges  the  common,  he  may  maintain  an  action  of  trespass  or  case. 
Ill  some  cases,  also,  where  the  right  of  common  is  cleariy  stinted  as  to 
number,  he  may  distrain  the  surplus  number  damage  feasant    The 


(/)  The  interruption  must  be  submitted 
to  or  acquiesced  in  for  a  year  by  the  party 
interrupted,  after  notice,  by  sect.  4.  See 
Flight  V.  Thomat,  11  Ad.  &  EL  688;  8  CI. 
&  Fin.  231 ;  1  West.  671 ;  S  Per.  &  Dav. 
442;  7Dowl.  741. 

(g)  Carr  v.  Foster,  8  Queen's  B.  Rep. 
581. 

(A)  Appleyard  y.  Bayleff,  or  Bailey  y.  Ap^ 


pUyard,  8  Ad.  &  EL  161 ;  1  WiO.  WoL& 
Hod.  208;  3  Ney.  &  Per.  257;  see  •!» 
Parker  y.  Mitchell,  11  Ad.  &  EL  78S ;  3  Per. 
&  Day.  655. 
(I)  Lowe  y.  Carpemier^  6  Esch.  Rep.  8S^ 
ik)  Oayim  y.  Corb^f,  2  Queen's  R  Bc^ 
813;  2  Gale  &  Day.  174. 

(0  Welcome  y.  Upiam,  6  Mees.  &  Wck 
536. 
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commoner  may  also  maintain  ejectment  where  he  is  completely  ousted^     Book  1 
or  ifhere  he  is  disturbed  in  the  exercise  of  his  right  he  may  bring  an      Sbct. 


action  on  the  case,  but  he  cannot  maintain  an  action  of  trespass. 

Wliere  the  injury  complained  of  arises  from  an  act  of  the  lord,  the 

commoner  may  often  proceed  himself  to  abate  the  nuisance :  thus,  if 

the  lord  so  plant  trees  as  to  destroy  the  common,  such  an  act  would 

be  considered  as  a  nuisance,  and  the  commoner  might  abate  it;  but 

he  cannot  justiiy  cutting  down  trees  planted  by  the  lord  on  the  waste, 

if  it  be  not  a  total  destruction  of  the  common,  though  there  be  not  a 

saflBciency  of  common  left,  his  remedy  being  by  action  on  the  case  (m). 

The  distinction  seems  to  be  this :  if  the  lord  of  the  manor  make  a 

hedge  round  the  common,  or  do  any  other  act  that  entirely  excludes 

the  coomioner  from  exercising  his  right,  the  latter  may  do  whatever 

is  necessary  to  let  himself  into  the  common ;  but  if  the  commoner  can 

get  at  the  common,  and  enjoy  it  to  a  certain  extent,  and  his  right  be 

merely  abridged  by  the  act  of  the  lord,  in  that  case  his  remedy  is  by 

an  action  on  the  case,  and  he  cannot  assert  his  right  by  any  act  of  his 

own.    In  case  of  surcharge  by  other  commoners,  on  stinted  commons, 

the  commoner  may  clearly  distrain.     It  would  seem  that  a  commoner 

may  pull  down  a  house  wrongfully  erected  on  the  common,  but  not  if 

the  person  who  has  erected  it  be  in  at  the  time  (n). 

(b)  Common  of  JSstobers. 
Common  of  estovers  is  a  liberty  of  taking  necessary  wood  for  the  Nature  and 
use  and  furniture  of  a  house  or  farm  from  off  another's  estate  (o).  E^arCTk^"  ^^ 
This  right  is  generally  considered  as  being  divided  into  three  distinct 
species,  distinguished  from  each  other  by  a  different  application  of  the 
Saxon  word  *'  bote,"  which  is  synonymous  with  the  French  "  estovers:" 
thus  there  is  a  house-bote,  plough-bote  and  hay-bote.     House-bote  is 
a  sufficient  allowance  of  wood  to  build  or  repair  the  house,  or  to  bum 
in  it,  which  latter  is  sometimes  called  fire-bote;  plough-bote  and  cart- 
bote  are  wood  to  be  employed  in  making  and  repairing  all  instruments 
of  husbandry,  as  ploughs,  carts,  harrows,  rakes,  forks,  &c.;  and  hay- 
bote  or  hedge-bote  is  wood  for  repairing  hedges  or  fences,  as  pales, 
stiles  and  gates  to  secure  inclosures(|>).    These  botes  or  estovers  must 
be  reasonable  ones,  and  such  as  any  tenant  or  lessee,  except  a  strict 
tenant  at  will,  may  take  off  the  land  demised  to  him  without  waiting 
for  any  leave,  assignment  or  appointment  of  the  lessor,  unless  he  be 
restrained  by  special  covenant  to  the  contrary  (which  is  usually  the 
case  (g)  ).     House-bote,  hay-bote  and  fire-bote  belong  to  a  termor  of 
common  right,  and  he  may  take  wood  for  the  same;  but  if  he  take 

(m)  Kk-hw  V.  Sadgraife  (m  error),  1  Boa.  (o)  Co.  Litt  122  a;  2  Black.  Com.  U, 

&  PuL  IS ;  3  Anst.  892 ;  6  Term  Rep.  488.  Ip)  Wood's  Inst  844. 

{»)  Ptrrw  V.  Fiixhowe,  8  Queen's  B.  Rep.  (q)  F.  N.  B.  69  M. ;  1  Inst  41. 
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more  than  is  needful  he  may  be  punished  for  waste  (r),  as  if  be  cut 
down  wood  to  burn,  when  he  has  sufficient  dead  wood. 

Common  of  estovers  cannot  be  appendant  to  land,  unless  it  be 
by  prescription  ;  but  it  must  necessarily  be  to  a  house  to  be  spent 
there  («). 

Although  the  tenant  may  cut  down  and  take  sufficient  wood  to 
repair  walls,  palings,  fences  or  hedges  as  he  found  them,  yet  he  cannot 
do  so  to  make  new  ones  (0- 

The  right  to  estovers  belongs  and  is  incident  to  the  estate  of  cfery 
tenant,  whether  for  life  or  years,  except  that  of  a  strict  tenant  at  will, 
for  that  is  said  to  be  too  mean. 

It  is  clear  that  a  copyholder  may  take  the  necessary  estoyers  or 
botes  on  his  copyhold  without  a  special  custom;  but  to  enable  him  to 
take  them  on  the  other  lands,  a  special  custom  must  be  shown  (k). 

If  a  man  have  common  of  estovers  in  the  woods  of  another,  m 
the  owner  of  the  wood  cut  down  all  the  wood,  he  who  ought  to  haie 
the  estovers  might  formerly  (before  the  statute  3  &  4  Will  lV.c2|i 
s.  36,  which  abolished  real  and  mixed  actions)  have  an  assize  of  to 
estovers,  and  now  it  seems  that  an  action  on  the  case  is  the  propff 
remedy  (j;). 

(c)  Common  of  Pasture. 

Common  of  pasture  is  almost  invariably  restricted,  with  respect  to 
the  description  of  cattle,  to  such  as  are  commonable,  that  is,  such  as 
plough  and  manure  the  land — as  horses,  oxen,  cows  and  shecp-aw 
does  not  extend  to  hogs,  goats,  geese,  or  the  like.  It  is  also  geneniiy 
stinted  as  to  the  number  of  cattle  to  be  depastared,  either  by  an 
express  limitation  of  number,  or  by  those  only  being  allowed  to  wr 
pasture  which  are  levant  and  couchant  upon  the  land  of  the  party 
claiming  the  right  (y).  Common  of  pasture  is  divided  into  commoa 
in  gross — common  appendant — common  appurtenant — and  comffloa 
pur  cause  de  vicinage. 

Common  of  pasture  in  gross  is  a  liberty  to  have  common  abn^ 
without  any  lands  or  tenements,  in  another  man's  land,  granted  by 
deed  to  a  man  and  his  heirs,  or  for  life  {z).  Common  in  groea » a 
matter  of  tenure :  Sir  Edward  Coke  says  a  precipe  will  lie  i^  ^ 
Neither  a  common  appendant  nor  a  common  appurtenant  for  cattle 
levant  and  couchant  can  be  turned  into  a  common  in  gross,  because 


(r)  Terms  de  Ley,  387,  396. 

(i)  Co.  LitL  121b;  F.  N.  B.  180,  C.  b. 

(0  1  Inst.  53;  Wood's  Inst  525;  9  Co. 
Rep.  113. 

(«)  4  Co.  Rep.  81  b. 

(x)  See  1  Chit.  Plead.  159,  7th  ed.;  Ath- 
mead  v.  Ranger  {in  error\  11  Mod.  18;  1 
Lord  Raym.  551 ;  2  Salk.  638 ;  12  Mod. 
379. 


(y)  The  tenns  levant  and  c«ichalj«» 
been  yariously  interpreted;  hot  it  wD  •< 
sufficient  in  a  work  like  the  pre*»^^"l* 
that  they  are  a  sort  of  stint,  and  mean  n» 
cattle  as  the  owner  of  land  can  ">*"*^ 
during  the  winter,  when  they  c«iw»^  *** 
pasture  on  the  common. 

(«)  F.  N.  B.37;  4CaRep.3a 
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they  cannot  be  severed  from  the  land  to  which  they  appertain  without     Book  ] 
extinguishment;    but  a  common  appurtenant  for  a  certain  number  ^"sect^I 

of  beasts  may,  for  such  a  grant  has  no  reference  to  connection  of   

tenure  (a). 

Common  of  pasture  appendant  is  a  right  belonging  to  a  man's  arable  Common  of 
land  of  putting  beasts  commonable  into  another's  ground,  and  com-  p^cSnt^w  i 
moQ  of  pasture  appurtenant  is  belonging  to  an  estate  for  all  manner  purtenant 
of  beasts,  commonable  or  not  commonable  (ft).     Common  appendant 
and  common  appurtenant  are  in  a  manner  confounded,  as  appears  by 
Fitzherbert,  and  are  there  defined  to  be  a  liberty  of  common  apper- 
taining to  or  depending  on  a  freehold,  but  limited  tp  commonable 
beasts,  as  horses,  oxen,  kine  and  sheep,  and  not  extending  to  goats, 
h(^  and  geese.    A  claim  of  a  right  of  common  of  pasture  without 
stint,  as  annexed  to  an  ancient  messuage  without  land,  it  has  been 
held,  cannot  as  such  exist  by  law  (c) :  nor  can  a  right  of  common  of 
pasture  for  cattle  levant  and  couchant  be  claimed  by  prescription,  as 
appurtenant  to  a  house  without  any  curtilage  or  land  (d).    It  had  been 
previously  questioned  whether  a  right  of  common  of  pasture  could  be 
appurtenant  to  a  messuage  without  land(e).      Common  of  pasture, 
however,  without  land,  may  be  parcel  of  a  manor,  though  demised 
and  demisable  by  copy  of  court-roll  (/) ;  and  a  lord  of  a  manor  may 
have,  in  respect  of  the  waste  or  common  land  in  his  own  manor,  a  right 
to  turn  his  own  cattle  upon  the  common  of  an  adjoining  manor  (^). 
Tenants  of  a  manor  have  no  general  common  law  right  of  common 
appendant  on  the  waste  (A).     It  would  seem  that  at  any  time  a  common 
appurtenant  for  a  certain  number  of  beasts  may  be  converted  to  com- 


(a)  Jhiiiii  ▼.  CAaiMM,  5  Taunt  244. 
W  4  Ca  Rep.  37 ;  PlowcL  161.     It  may 
not  be  superfluous  to  explain  the  mewiing 
of  tbe  tqms  appemdtint  and  appurtenant,    A 
ffaing:  appendant  is  that  which  beyond  the 
^une  of  legal  memory  has  belonged  to  an- 
other thinpf   more  worthy,  with  which  it 
agrees  in  its  nature  and  quality ;  it  must 
^l^erefore  be  claimed  by  prescription,  and 
fannot  benn  at  the  present  day.    A  thing 
iiicoiporeai  may  be  appendant  or  appurte- 
out  to  a  thing  corporeal ;  therefore  com- 
mon of  turbary  or  estovers  may  be  append- 
ttt  Co  a  house ;  but  a  thing  corporeal  cannot 
lie  appendant  to  a  thing  corporeal,  therefore 
l>na  cannot  be  appendant  to  land.    A  thing 
*fp»tenaai  is  that  which  commences  at  this 
day, — thus,  if  a  man  g^ant  common  of  esto- 
Ten^  of  pasture  or  of  turbary,  in  fee  simple, 
in  his  manor,  and  make  a  feoffment  of  the 
nunor,  the  common  shall  pass  to  the  feoffee : 
common  appurtenant  therefore  is  claimable 
V  an  ezisung  grant,  or  a  grant  within  the 
legal  time  of  memory,  as  well  as  by  pre- 
■cription,  which  always  implies  a  grant; 
Ca  Litt  121  b;  1  Roll.  230,  1,  36,  50 ;  396, 
1*42;   F.  N.  B.  181  (N).     And  after  an 
unity  of  possession  in  the  lord  of  the  land, 

N  N 


in  respect  of  which  the  right  of  common  is 
claimed,  with  the  soil  and  freehold  of  the 
waste ;  evidence  that  the  lord's  tenant  had, 
for  fifty  years  past,  enjoyed  the  right  of 
common  on  the  waste,  is  evidence  for  the 
jury  to  presume  a  new  grant  of  common  as 
appurtenant,  so  as  to  support  a  count  in  an 
action  by  the  tenant  for  surcharging  the 
common,  declaring  upon  bis  pos^ssion  of 
the  messuage  and  land,  with  the  appurte- 
nances, and  that,  by  reason  thereof,  he  was 
entitled  of  right  to  the  common  of  pasture 
as  belonginff  and  appertaining  to  his  mes- 
suage and  land;  and  also  to  support  an- 
other count,  in  substance  the  same,  alleginflf 
his  possession  of  the  messuage  and  land, 
and  that  by  reason  thereof  he  was  entitled 
to  common  of  pasture,  &c. ;  Cowkm  v.  Slack, 
15  East,  108. 

(c)  Benson  v.  Chester,  8  Term  Rep.  396. 

{d)  Scholes  v.  Horgranei  5  Term  Rep.  46. 

(«)  Bann  v.  Ouinnen,  5  Taunt.  244. 

(/)  Musgrave  v.  Cave,  Willes,  310. 

(g)  Srfton  (Earl)  v.  Court,  5  Bam.&  Cres. 
917;  8  Dowl.  &  Ryl.  741. 

(h)  Dunraven  (Earl)  v.  Llewellyn,  15 
Queen's  B.  Rep.  791. 
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Book  II. 

Chapter  VII. 

Sect.  1. 


Common  of 
Pasture  by 
Vicinage. 


Common  of 
Pasture  in 
Common 
Fields. 


men  in  gross  by  demising  it  (i).  A  right  of  common  appurtenant  for 
cattle  levant  and  couchant  on  the  tenement  extends  to  such  cat&e  as 
the  winter  eatage  of  the  land,  together  with  the  produce  of  it  in  sum- 
mer, is  capable  of  maintaining  (A). 

Common  pur  cause  de  vicinage,  or  common  by  reason  of  neighbour- 
hood, is  a  liberty  the  tenants  of  one  lord  in  one  town  have  to  enjoy  a 
common  of  pasture  witli  the  tenants  of  another  l6rd  in  another  town. 
It  is  where  the  tenants  of  two  lords  have  used,  time  out  of  mind,  to 
have  common  promiscuously  in  both  lordships,  lying  together  and 
open  to  one  another  (Z) ;  it  is  therefore  necessary  that  these  adjoining 
lands  should  both  be  commonable  (m).     Those  who  challenge  thb 
kind  of  common,  which  is  usually  called  intercommoning,  niaj  not 
put  their  cattle  in  the  common  of  the  other  lord,  for  then  they  vt 
distrainable,  but  they  may  turn  them  into  their  own  fields,  and  if  tbey 
stray  into  the  neighbouring  common,  they  must  be  suffered  to  le- 
main  (n).     Every  common  pur  cause  de  vicinage  is  a  common  ap- 
pendant (o).    Where  one  of  two  adjoining  commons,  with  commoaiof 
vicinage,  was  inclosed  and  fenced  off  by  the  owner  of  the  sofl,  leaving 
open  only  a  passage  sufficient  for  the  highway  which  led  over  the  one 
to  the  other ;  yet  as  the  separation  was  not  complete,  so  as  to  prefen* 
the  cattle  straying  from  one  to  the  other  by  means  of  the  highway,  * 
was  held,  that  the  common  by  vicinage  still  continued  (p).    "l^ 
the  plaintiff,  being  possessed  of  a  house  and  land  in  6?.,  had  forsutf 
years  exercised  rights  of  common  in  TT.,  but  it  appeared  that  this  was 
done  near  the  boundary  of  the  two  commons  of  JE.  and  W,,  whica 
lay  open  and  uninclosed  adjacent  to  each  other;  and  it  alsoappwW* 
that  the  parties  exercising  the  right  did  not  at  the  time  know  the 
exact  boundaries,  and  that  the  plaintiff  had  on  a  previous  indofiW* 
of  the  common  of  JE.  obtained  an  allotment  there  in  right  of  w 
estate ;  it  was  held,  that  the  judge  was  right  in  leaving  it  to  the  jbiJ 
to  say  whether  the  evidence  was  referable  to  an  exercise  of  the  r^w 
in  J?,  and  a  mistake  in  the  boundary,  or  to  an  exercise  of  the  iig» 
in  W.(q). 

There  is  frequently  a  mutual  right  of  intercommoning  between  the 
owners  of  the  land  in  open  common  fields :  the  extent  of  this  rign 
and  the  mode  of  exercising  it  varies  according  to  the  custom  wbict 
has  prevailed  among  the  occupiers  of  such  land.     Where,  howcwTi 


(t)  Bunn  V.  Channen,  5  Taunt.  244. 

(At)  Whitelock  v.  Hutchinton,  2  Mood.  & 
Rob.  205. 

(/)  8  Co.  Rep.  78.  This  is  not  properly 
a  right  of  common,  but  rather  an  excuse  for 
a  trespass,  and  at  most  but  a  permissive 
right,  which  was  originally  allowed  for  the 
prevention  of  suits  in  neighbourhoods  where 
a  boundary  could  not  easily  be  established. 

(m)  Heath  v.  Elllolt,  4  Ring.  N.  C.  388; 
0  Scott,  172 ;  1  Arn.  170.    Rut  it  seems  pro- 


bable that  common  pur  cause  de  TiciniS^ 
may  also  exist  between  Ae  pwp"*^** 
neighbouring  lands,  thoqgii  *''*J^5  | 
commons  on  either  aide ;  /«■»  ▼•  ^'•*'' 
Queen's  R.  Rep.  581,  62a 
(ii)  Terms  de  Ley,  14& 
(o)  1  Danv;  Abr.  7W.  ^ 

{p)  GulUU  V.  Lopes  (Ba/*.),  1' ^  •17 
(q)  Hethenmgtom  v,  F^e,  4  Butu  &  A» 
428. 
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there  is  no  custom  which  has  become  binding  upon  the  parties,  the      Book  IIJ 
oommoD  law  rule  appears  to  be,  that  those  persons  only  who  are       sect.  i. 
owners  of  land  within  an  open  common  field  are  entitled  to  enjoy  the 
right  of  intercommoning;  and  such  right  can  be  exercised  at  those 
times  only  when  the  corn  is  off  the  land,  that  is,  after  all  the  corn  and 
grain  have  been  reaped  and  gathered,  and  before  any  more  has  been 
sown(r).    Where  A.  being  possessed  of  a  quantity  of  land  in  a  com- 
mon field,  and  having  a  right  of  common  over  the  whole  field,  and  B. 
having  also  a  right  of  common  over  the  whole  field,  they  entered  into 
an  agreement,  for  their  mutual  advantage  and  convenience,  not  to 
exercise  their  respective  rights  for  a  certain  term  of  years,  and  each 
party  covenanted  to  that  effect;  it  was  held,  that  if,  during  the  term, 
the  cattle  of  B.  came  upon  the  land  of  A.y  he  might  distrain  them, 
damage  feasant  (s).    There  are  also  statutes  pointing  out  the  mode  of 
exercising  this  right  of  common  {t).     The  owners  of  land  in  open 
common  fields  may  by  custom  mutually  inclose  against  each  other  (u). 

When  the  lord  is  disturbed,,  he  may,  as  before  stated,  bring  an  Remedies  for 
action  of  trespass  :  when  the  commoner  is  disturbed  in  the  enjoyment  common  of 
of  his  right,  the  more  usual  remedy  is  an  action  on  the  case,  which  he  Pasture, 
may  maintain,  although  the  injury  sustained  by  him  individually  be 
extremely  small :  it  has  accordingly  been  held,  that  a  commoner  may 
maintain  an  action  on  the  case  for  an  injury  done  to  the  common,  by 
taking  away  from  thence  the  manure  which  was  dropped  on  it  by  the 
cattle,  though  his  proportion  of  the  damage  be  found  only  to  the 
amount  of  a  farthing ;  at  least  the  smallness  of  the  damage  found  is 
no  ground  for  a  nonsuit  (a:).     It  has  also  been  laid  down  that  one  * 

commoner,  who  has  surcharged,  may  nevertheless  maintain  an  action 
against  another  for  surcharging  the  common  (y).  Besides  this  remedy 
by  action,  in  case  of  an  absolutely  stinted  common,  in  point  of  num- 
ber, one  commoner  may  distrain  the  supernumerary  cattle  of  another ; 
but  not  if  an  admeasurement  be  necessary,  as  where  the  stint  has 
relation  to  the  quantity  of  the  commoner's  land  (z). 

(d)  Common  of  Turbary. 
Common  of  turbary  is  a  license  to  dig  turf  upon  the  ground  of  Nature  of 
another,  or  in  the  lord's  waste :  this  common  is  appendant  or  appur-  ^^JJ^™^"  ""^ 
tenant  to  a  house,  but  not  to  lands,  for  turves  are  to  be  burnt  in  the 
house.     It  may,  however,  be  also  in  gross,  but  it  does  not  give  any 
right  to  the  landy  trees  or  mines ;  nor  can  it  exclude  the  owner  of  the 
soil  (a).     An  occupier  of  a  messuage  and  lands,  who  has  common  in 

(r)  Cheeseman  ▼.  Hardkam,  1  Bam.  &  Aid.      VicL  c.  31,  such  Belds  may  be  inclosed. 
706;  Mutgrttoe  v.  Cave,  Willes,  819.  (x)  Pindar  v.  Wadsworth,  2  East,  154. 


(*)  WkUeman  t.  King,  2  H.  BUck.  4.  (y)  Hohton  v.  Todd,  4  Term  Rep.  71. 

(/)  See  29  Geo.  II.  c  86;  IS  Geo.  III.  («)  Halls,  Harding,  1  W.  Black.  673;  4 

c.  81.  Burr.  2426. 

(«)  Hickman  v.  Tharne.  2  Mod.  105.     By  (a)  4  Co.  Rep.  37. 
sUtulcs  6  &  7  WaU  IV.  c.  116,  and  3  &  4 
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COMMON  OP  TURBARY— OP  PISCARY. 

the  lord's  waste^  may  set  up  a  custom  to  cut  rushes,  as  annexed  to  his 
right  of  common  (6).     A  custom  that  all  the  customary  tenants  of  a 
manor  having  gardens,  parcels  of  their  customary  tenements  respe^ 
tively,  have  immemorially,  by  themselves,  their  tenants  and  occupiers, 
dug,  taken  and  carried  away  from  a  waste  within  the  manor,  to  be 
used  upon  their  said  customary  tenements,  for  the  purpose  of  making 
and  repairing  grass  plots  in  the  gardens,  parcels  of  the  same  respec- 
tively for  the  improvement  thereof,  such  turf  covered  with  grass,  fit 
for  the  pasture  of  cattle,  as  hath  been  fit  and  proper  to  be  so  used,  at 
all  times  of  the  year,  as  often  and  in  such  quantity  as  occasion  bath 
required,  is  bad  in  law,  as  being  indefinite  and  uncertain,  and  de- 
structive of  the  common ;  and  iso  is  a  similar  custom  for  taking  aod 
applying  such  turf  for  the  purpose  of  making  and  repairing  the  banks 
and  mounds  in,  of  and  for  the  hedges  and  fences  of  such  cnstomaij 
tenements  (c). 

(e)  Common  of  Piscary. 
Common  of  piscary  is  a  liberty  of  fishing  in  another  man's  water. 
Common  of  piscary,  to  the  exclusion  of  the  owner  of  the  soil,  is  con- 
trary to  law ;  though  a  person  by  prescription  may  have  a  separate 
right  of  fishing  in  such  water,  and  the  owner  of  the  soil  wiK  be  ex- 
cluded ,-  for  a  man  may  grant  the  water  without  passing  the  soil. 
one  grant  a  separate  fishery,  neither  the  soil  nor  water  pass,  but  only 
a  right  of  fishery  (rf).    Like  other  rights  of  common,  it  may  be  append- 
ant, appurtenant,  or  in  gross.     It  can  only  exist  in  streams  whid)  are 
not  navigable,  for  the  sea  and  all  navigable  rivers  are  open  to  all  the 
king's  subjects  (e).    A  custom  for  all  the  inhabitants  of  a  town  to  fish 
in  a  person's  river  is  bad  (/).    So  a  custom  for  all  the  inhabitants  in  a 
parish  to  use  a  footpath  for  angling  with  rods  and  lines  for  fish  in  the 
daytime,  for  recreation  only,  and  not  profit,  is  bad,  as  setting  up* 
custom  to  take  a  profit  a  prendre  in  alieno  solo  {g). 

(f )  Approvement  of  Common. 
The  lord  of  a  manor  or  his  grantee  may  inclose  and  approve  port  oi 
a  common  against  tenants  having  common  of  pasture,  notwithstanding 
they  have  also  some  other  right  on  the  common,  as  a  right  to  dig  for 
sand,  &c.,  if  he  leave  sufficient  common  of  pasture  (A).  And  this  may 
be  done  by  an  owner  pur  autre  vie  of  the  common  (a).     In  pleading 


If 


(b)  Seam  y.  Bloom,  8  Wils.  456 ;  2  W. 
Black.  926. 

(c)  WiUoH  V.  Willet,  7  East,  121 ;  3  Smith, 
167.  As  to  the  right  of  one  tenant  in  com- 
mon to  dig  turves,  see  Wilkinson  y.  Hay- 
garth,  12  Queen's  B.  Rep.  837. 

(d)  7  Inst  4,  122,  164;  5  Co.  Rep.  34. 

(e)  Warren  v.  Matthews,  6  Mod.  73;  Ba- 
gott  V.  Orr,  2  Bos.  &  Pul.  472. 

(/)  Lloyd  V.  Jones,  12  Jur.  657. 


{g)  Bland Y.Lip9eomhe,ZCom.UM^ 
261. 

(A)  Stat  20  Hen-  III.  (Mertoo),  c*i 
13  Edw.  I.  Stat  1  (2  West),  c.  46;  3i« 
Edw.  VI.  c  3;  2  Co.  Inst  87;  5Wr*W 
▼.  Fawcett,  WiUes,  57 ;  Shaketpive  t.  Ft 
pin,  6  Term  Rep.  741 ;  and  see  1  Wins. 
Saund.  353  b. 

(0  Patrick  V.  Stubhi,  9  Me«.  &  ^«»- 
830. 
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such  a  right  in  a  lord,  it  must  be  stated  that  there  was  sulBiciency  of     Book  II. 

Chapter  Vl 

commoa  left  for  the  commoners  {k) :  but  the  right  of  the  lord  may  be       sect.  i. 
given  in  evidence  on  an  issue  joined  on  the  right  of  common  over  the 
hass  in  quo^  at  the  time  the  trespass  was  committed,  and  need  not  be 
spedaUy  pleaded.     Besides  the  lord^  any  person  who  is  seised  in  fee 
of  part  of  a  waste  within  a  manor  may  approve,  leaving  a  sufficiency  of 
common  (f).    The  lord,  however,  has  not  an  unlimited  right  to  inclose 
parts  of  a  common  without  the  consent  of  the  homage ;  for  an  un- 
limited custom  for  the  lord  to  inclose  parts  of  a  common  and  grant 
them  in  severalty,  without  the  consent  of  the  homage,  is  bad,  being 
inconsistent  with  the  rights  of  the  commoners  (m) :  although  a  custom 
for  the  lord,  with  the  consent  of  the  homage,  to  grant  parts  of  a  com- 
mon for  building  is  good  (n) :  even  in  exclusion  of  the  commoners  (o) : 
but  a  costoQi  for  the  lord  to  grant  leases  of  the  waste  of  a  manor, 
without  restriction,  from  the  time  of  the  original  grant,  cannot  be  pre- 
sumed, and  is  bad  in  point  of  law  (p).    A  custom  for  one  commoner  to 
ioclose  against  anoUier  is  good  (7):   and   such  a  custom  does  not 
abridge  the  common  law  right  of  the  lord  to  inclose  (r).    Where  a  part 
and  not  the  whole  of  a  common  has  been  inclosed,  a  commoner,  in 
asserting  his  right  of  common,  may  throw  down  the  whole  of  the  hedge 
erected  on  the  common;  and  a  plaintiff  in  trespass  cannot  recover 
against  him  on  a  new  assignment,  because  he  had  thrown  down  more 
tiian  sufficient  to  admit  his  cattle  («).     If  there  be  a  custom  within  a 
manor  for  a  lord  to  grant  parcels  of  the  waste  by  copy  of  court  roll, 
the  premises  granted  in  that  mode  are  well  described  as  copyhold  pre-  ] 

niises,  although  the  date  of  the  grant  be  modern  (t). 

There  can  be  no  approver  in  derogation  of  a  right  of  common  of  A^iut  what 
turbary  (u) ;  it  has,  however,  been  determined  in  one  case,  that  the  ^^n  there  may 
lord  might  inclose  parcels  of  a  waste  against  a  right  of  common  of  ^  Approver, 
turbary,  if  he  left  a  sufficiency  of  common  (a:).     The  lord,  however, 
has  no  right,  under  the  statute  of  Merton,  to  inclose  and  approve  the 
waste  of  a  manor,  where  the  tenants  of  a  manor  have  a  right  to  dig 
gravel  on  the  waste,  or  take  estovers  (y).     A  custom  for  the  owner  of 
a  waste  to  set  out,  to  the  owners  of  certain  ancient  messuages,  portions 
of  the  waste  to  be  by  them  held  in  severalty  for  getting  turves  therein, 
and  when  the  portions  set  out  are  cleared  of  turves,  for  the  owners  of 
the  waste  to  inclose  and  approve  such  portions,  to  hold  at  their  plea- 

{k)  Jrlett  ▼.  EilU^  7  Bam.  &  Ores.  846 ;  (r)  Duberly  y.  Page,  2  Term  Rep.  392,  n. 

9  Bowl.  &  RjL  897.  (<)  J^rUti  y.  Ellis,  7  Bam.  &  Cres.  S46; 

(0  Glooer  v.  Lane,  S  Term  Rep.  445.  9  Dowl.  &  Ryl.  897 ;  and  see  S.  C.  9  Bam. 

(■)  Jrleii  v.  Eilis^  7  Bam.  &  Ores.  346;  &  Ores.  671. 
9  Dowl.  &  Ryl.  897.  (0  Northwick  (Lord)  v.  Stanway,  3  Bof. 

(a)  Folkard  y.  Hemmett,  5  Term  Rep.  &  Pul.  346 ;  S,  C.  not  S.  P.  6  East,  56. 
417,  n.  («)  Grant  v.  Ounner,  1  Taunt  435. 

(•)  Boidcot  V.  WinmUlt  2  Camp.  261.  (x)  ArUtt  y.  ElUtt  7  Bam.  &  Cres.  316; 

(p)  Badger  v.  Ford,  3  Bam.  &  Aid.  153.  9  Dowl.  &  Ryl.  897. 

(?)  B4wber  v.  Dijeon,  I  Wils.  44.  (y)  Duberly  y.  Page,  2  Term  Rep.  391. 
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sure  in  severalty  for  ever,  freed  of  all  common  of  tm-bary  and  pasture, 
is  good  (z). 

If  an  encroachment  upon  the  waste  be  suffered  to  remain  for  twenty 
years,  it  gives  a  title  to  the  land  to  the  party  who  has  niadetheeD- 
croachment ;  for  twenty  years  adverse  possession  of  a  waste  inclosed 
is  a  bar  to  the  entry  of  a  commoner  (a);  and  it  is  a  great  question 
whether  the  lord's  right  of  entry  for  a  forfeiture  be  not  barred  after 
twenty  years  by  the  Statute  of  Limitations  (&).     It  has  even  been  bdd, 
that  an  inclosure  made  from  the  waste  twelve  or  thirteen  years  beroce^ 
and  seen  by  the  steward  of  the  same  lord  from  time  to  time,  without 
objection  made,  may  be  presumed  by  the  jury  to  have  been  made  by 
license  of  the  lord;  and  that  ejectment  cannot  be  brought  against  the 
tenant  as  a  trespasser,  without  previous  notice  to  throw  it  ^(^* 
It  has  also  been  held,  that  if  a  license  be  given  by  a  commoner, 
by  parol,  to  build  a  cottage  on  a  common,  he  cannot  maintain  an 
action  for  the  encroachment,   although  no    sufficient  common  re- 
mains (d). 

When  a  lessee  encroaches  on  the  waste  during  his  term,  and  is  suf- 
fered to  remain  in  uninterrupted  possession  for  twenty  years,  it  is  now 
settled,  that  it  shall  be  considered  prim&  facie  that  the  encroachmeot 
was  made  for  the  benefit  of  his  lessor,  except  as  against  third  per- 
sons (c),  unless  it  appear  clearly  by  some  act  done  at  the  time,  that 
the  tenant  intended  the  encroachment  for  his  own  benefit,  and  not  to 
hold  it  as  he  held  the  farm  to  which  it  was  adjacent  (/).  He  ^ 
therefore,  bound  to  deliver  up  the  land  taken  from  the  waste  to  hs 
lessor,  at  the  end  of  his  term,  with  the  rest  of  the  premises  demised(j)* 

(g)  Inclosure  of  Common. 

In  the  year  1801  a  general  inclosure  act  was  passed  (A),  containing 

all  the  usual  claiXses  previously  inserted  in  local  acts  of  parliament  for 

the  inclosure  of  particular  wastes  and  commons,  to  which  all  sabse- 

quent  local  acts  had  reference.    By  the  late  act  8  &  9  Vict.  c.  Wiyh 


(«)  Clarkson  v.  Woodhotue,  5  Term  Rep. 
412,  n. ;  S  Dougl.  189;  and  see  Batesan  ▼. 
Green,  5  Term  Rep.  41 1 ;  Place  v.  Jackwn, 
4  Dowl.  &  Ryl.  SI 8. 

(a)  Hawke  ▼.  Bacon,  2  Taunt  156. 

(b)  Doe  d.  Tarrant  v.  Hettier,  8  Term 
Rep.  162 ;  Whitton  r.  Peacock,.  S  Mylne  & 
Keen,  325;  and  see  stat  3  &  4  WilL  IV. 
c27. 

(e)  Doe  d.  Foley  y,  Wilson,  11  East,  56 ; 
and  see  Rex  v.  Pensax,  3  Bam.  &  Adol.  815. 

(d)  Harvey  v.  Reynolds,  1  Car.  &  Pay. 
141 ;  see  also  Perry  y.  FUzhowe,  8  Queen's 
B.  Rep.  757. 

(e)  Doe  d.  Baddeley  ▼.  Massey,  17  Queen's 

B.  Rep.  373 ;  Doe  d.  Croft  y.  Tidbury,  14 

C.  B.  304. 

(/)  Doed.  Lewis  v.  Rees,  6  Car.  &  Pay. 
610 ;  Doe  d.  Dunraven  (Earl)  v.  Williams,  7 
Car.  &  Pay.  332 ;  Doe  d.  Harrison  v.  Mur- 


rell,  8  Car.  &  Pay.  134l    Sec  ante, » 

(g)  See  Doe  d.  CoicUmgh  ▼.  JW2i«»»  ^ 
Esp.  460 ;  Doe  d.  Chalbur  ▼.  Do»^*l^ 
461 ;  Bryan  d.  Child  v.  Wvwool,lt^ 
208;  and  Doe  d.  Watt  r.  Mtrris,  2  W 
N.  C.  189;  1  Ho^es,  215;  2  Scott,  276; 
and  see  ante,  522.  ^^ 

(h)  41  Geo.  III.  (U.  K.),  c  1W.«»?** 
byl&2Geo.IV.c23.  ThcstatntesC*] 
Will.  IV.  c.  115.  and  3  &  4  Tict.  c  SI. »» 
provide  for  the  inclosure  of  open  and  ««» 
fields.  . 

(•)  By  sect.  11  it  ia  enacted,  «da«J 
such  lands  as  are  hereinafter  meflttw*^ 
that  is  to  say,  aU  lands  subject  to  any  HP* 
of  common  whatsoever,  and  whethtf  moi 
rights  may  be  exercised  or  enjeyed  »t*» 
times  or  may  be  exercised  or  '^'i^J^^^j^ 
during  limited  times,  seasons  or  p<no^^ 
be  subject  to  any  suspension  or  nartiK**" 
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passed  for  the  purpose^  amongst  other  things^  of  fecilitating  the  in-     Book  II. 
closure  and  improvement  of  commons,  and  of  providing  remedies  for      sscTri. 
improper  executions  of  powers  under  former  inclosure  acts,  two  inclo- 
sure  commissioners  are  appointed  for  England  and  Wales,  and  with 
their  assistance  inclosures  may  now  in  some  cases  be  made  without 
the  necessity  of  applying  to  parliament 

The  award  of  the  commissioners,  under  an  act,  has  been  construed  Decisions  pre- 
to  be  in  the  nature  of  a  parliamentary  declaration,  rather  than  of  a  yrct  a  lit  ^ 
common  law  conveyance  (A) ;  but  it  has  notwithstanding  been  held, 
that  the  legal  freehold  of  the  inclosed  land  does  not  pass  to  the  party 
to  whom  it  is  allotted  until  the  execution  and  publication  of  the 
award  (Z).  The  power  of  the  commissioners  is  not  absolutely  deter- 
mined by  their  award,  in  cases  where  they  have  not  fully  executed  the 
duty  imposed  upon  them  at  the  time  of  its  proclamation  (m).  Where 
commissioners,  under  an  inclosure  act,  made  an  allotment  to  «/.  S., 
who  shortly  afterwards  conveyed  all  his  lands  to  trustees  for  payment 
of  certain  debts  and  incumbrances;  it  was  held,  that  the  sdlotment 
passed  by  the  conveyance,  although  the  commissioners  did  not  make 
their  award  until  three  years  afterwards  (n).  Where  no  special  pro- 
vision is  made  to  the  contrary,  the  allotments  are  freehold  (o).  Where 
a  lease  was  made  of  a  farm,  and  also  of  certain  allotments  of  common, 
mdosed  under  an  act  which  contained  the  usual  clauses  empowering 

whstsoerer  in  respect  of  the  time  of  the  couchant  upon  other  land,  or  to  any  rights 
eojoymeDt  thereof,  aU  gated  and  stinted  of  common  which  may  be  exercised  at  all 
pastures  in  which  the  property  of  the  soil,  times  of  every  year,  and  which  shall  not  be 
or  of  some  part  thereof,  is  in  the  owners  of  limited  by  number  or  stints,  shall  be  en- 
tbe  cattle  gates  or  other  gates  or  stints,  or  closed  under  this  act  without  the  previous 
any  of  them,  and  also  all  gated  and  stinted  authority  of  jmrliament  in  each  particular 
pastures  in  which  no  part  of  the  property  of  case  as  heremafter  provided."    The  New 
tbe  soil  is  in  the  owners  of  the  cattle  gates.  Forest  and  the  Forest  of  Dean  are  excepted 
or  other  g^tea  or  stints,  or  any  of  them,  all  from  the  general  provisions  of  the  act,  as 
land  held,   occupied  or  used  in  common,  well  as  lands  within  certain  distances  of  all 
either  at  a)]  times  or  during  any  time  or  towns  containing  10,000  inhabitants,  and 
season,  or  periodically,  and  either  for  all  also  town  and  village  greens.    This  act  is 
purposes,  or  for  any  limited  purpose,  and  amended  by  9  &  10  Vict.  c.  70;  10  &  11 
whether  the  separate  parcels  of  the  several  Vict.  c.  HI ;  1 1  &  12  Vict  c.  99 ;  12  &  13 
owners  of  the    soil  shall  or  shall  not  be  Vict.  c.  88 ;  15  &  16  Vict.  c.  79 ;  and  17  & 
known  by  metes  or  bounds,  or  otherwise  18  Vict.  c.  97. 
distinguisbable,  all  land  in  which  the  pro-  {k)  Johnson  v.  Hodson,  8  East,  38. 
perty  or  right  of  or  to  the  vesture  or  herb-  (I)  Fairer  v.  Billing,  2  Barn.  &  Aid.  171 ; 
age,  or  any  part  thereof,  during  the  whole  see  also  Doe  d.  Harris  v.  Saunders,  5  Ad.  & 
er  any  part  of  the  year,  or  the  property  or  £1.  664;  2  Har.  &  Wol.  350 ;  1  Nev.  &  Per. 
right  of  or  to  tbe  wood  or  underwood  grow-  119.    By  statute  1  &  2  Geo.  IV.  c  28,  bow- 
ing and  to  grow  thereon,  is  separated  from  ever,  landlords,  or  persons  acting  under 
the  property  of  the  soil,  and  all  lot  meadows  their  orders,  may  enter  upon  land  allotted 
and  other  lands  the  occupation  or  enjoy-  which  has  been  demised,  and  distrain  for 
inentof  the  separate  lots  or  parcels  of  which  the  rent,  notwithstanding  the  award  shall 
i»  subject  to  interchange  among  the  respec-  not  be  executed  ;  and  they  may  also  main- 
tive  owners  in  any  known  course  of  rotation,  tain  actions  for  the  rent 
or  otherwise,  shall  be  land  subject  to  be  (m)  UaggersUme  v.  Dugmore,  1  Barn.  & 
inclosed  under  this  act"    Sect  12,  "  Pro-  Aid.  82. 

▼ided  always  and  be  it  enacted,  that  no  (n)  Doe  d.  Dixon  v.  Willis,  8  Moore  & 

waste  hmd  of  any  manor  on  which  the  te-  Pay.  24. 

Dantsof  such  manor  have  rights  of  common,  (o)  Revell  v.  Joddrell,  2  Term  Rep.  415 ; 

nor  any  land  whatsoever  subject  to  rights  Doe  d.  Lowe  v.  Davidson,  2  Maule  &  Selw. 

of  common  which  may  be  exercised  at  all  175i 
times  of  every  year  for  cattle  levant  and 
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jUlotmenis  ia 
fieu  of  Chief 
JUntM,  kc 


&e  coaxmBBOQas  tD  dalnm,  or  e^er  aad  take  tke  rate  and  pokil 

OQ  frflare  of  the  ovniir  of  the  fand,  to  wham  the  aBotments  loel 
paroeQed  out,  parm^  hs  pmymtioa  of  tfe  npfnwa  of  die  id;  v| 
the  qnestioQ  was  who  sboold  defraj  sa^  expense,  and  die  e 
of  fieodng  socli  aDocments;  k  was  raled,  tbai  sach  eq»sesi 


be  borne  by  the  bodlord.  Lord  EBenbonN^  C.  J^  obeemig,^ 
''the  act  gires  the  cominkskaieK  power  to  OKt  die  tenant  {to*  ^ 
oocDpatioD ;  aod  when  a  power  is  to  omst  tfe  tenant  of  the  len^  * 
profits,  dieie  tlie  tenant  maj  paj  in  liis  own  disdiarge,  and h4 
redemption  of  the  land  (p)." 

By  the  12  &  13  YicL  c.  83,  e.  5,  aBotments  may  be  madetel 
lord  of-  the  manor  in  lien  of  qoit-fcnts^  diief-rents  or  heiiots  | 
to  him. 


PriTatc  Wayt 
by  Preacrip- 
tion. 


PriTate  Wayt 
by  Grant 


tofi 


an 


Sect.  2.—ItMgkt  of  Way. 
(a)  Pricale  Ways^ 

A  priyate  right  of  way  may  be  claimed  by  prescriptioii  and  i 
morial  usage:   thus,  where  the  inhabitants  of  a  particular 
the  owners  and  occupiers  of  a  particular  dose  or  fSum,  hare  in 
morially  been  used  to  cross  a  particular  piece  of  land,  a  right  ( 
is  created  by  the  immemorial  usage  which  supposes  a  grant; 
pleading  such  a  right  of  way,  it  is  not  necessary  to  describe 
closes  intervening  between  the  two  termini  (9). 

A  priyate  right  of  way  may  also  be  grounded  on  a  special 
sion ; — as  when  the  owner  of  lands  grants  to  another  a  Uberty  off 
ing  over  his  grounds,  to  go  to  church,  to  market,  or  the  like,  in  ^ 
case  the  gift  or  grant  is  particular,  and  confined  to  the  grantee  i 
it  dies  with  the  person,  and  if  the  grantee  quit  the  country,  he  i 
assign  over  his  right  to  any  other,  nor  can  he  justify  taking  1 
person  in  his  company.     Under  a  grant  of  a  way  from  -4.  to  -B.  ^ 
through  and  along"  a  particular  way,  the  grantee  is  not  justified  I 


(i>)  Smith  V.  Pearce,  Sitt  at  Guildhall 
after  M.T.  43  Geo.  III. 

{q)  Simpson  r.  Lewtkwute,  3  Bam.  & 
AdoL  22^;  and  tee  Rouse  v.  Bardith  1  U. 
Black.  851 ;  and  Jackson  v.  Shillito,  1  East, 
881.  By  aect.  4,  the  interruption  must 
have  been  submitted  to,  or  acquiesced  in, 
for  a  year  by  the  party,  interrupted,  after 
notice.  See  Flight  v.  Thomas^  11  Ad.  & 
El.  CSS;  8  CI.  &  Fin.  281 ;  1  West,  671 ; 
3  Per.  &  Dav.  442;  7  Dowl.  741;  ante, 
644 ;  and  post,  669.  By  statute  2  &  8  Will 
IV.  c.  71,  8.  2,  it  is  enacted,  that  no  claim 
by  custom,  prescription  or  grant,  to  any 
way  or  other  easement,  or  to  any  water- 
course or  the  use  of  any  water  which  has 
been  enjoyed  twenty  years  without  inter- 
ruption shall  be  defeated  by  showing  the 
commencement  of  the  right  within  the  time 
of  legal  memory;  and  where  the  right  shall 


have  existed  forty  years,  it  shall  be  ik»** 
lute  and  indefeasible,  unless  it  apDCV  ^ 
hare  been  enjoyed  by  license  by  deed  « 
writing.  In  order  to  entitle  a  party  to  hs« 
the  benefit  of  this  enactment,  he  miBtprotJ 
the  enjojrment  of  the  easement  as  such,  *m 
as  of  right,  for  a  continuous  period  of  twratj 
years^  and  therefore  unity  of  possesskm  fe 
part  of  that  time  will  destroy  the  rig^ 
Onley  ▼.  Gardner,  4  Mees.  &  Web.  496; 
Horn.  &  Hurl.  381 ;  Oaytmt  ▼.  Cmhf.  ' 
Queen's  B.  Rep.  813 ;  2  Gale  &  Dav.  1'^ 
As  to  the  mode  of  pleading  in  such  a  cast 
see  Pye  v.  MttmJorA,  11  Queen's  B.  Re) 
6S6,  This  act  applies  only  to  such  r^i 
as  would  before  the  act  have  been  aeqaire 
by  the  presumption  of  a  grant  from  loa 
user ;  Arkwright  r.  Gell,  6  Mecs.  &  Wd 
203;  2  Horn.  &  Hurl.  17. 
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— . .  aking  a  traverse  road  across  the  same  (t).    The  owner  in  fee  of  land.     Boos:  II. 
^,-irtIy  built  upon,  conveyed  to  the  defendant  a  house,  with  a  coach-    "se"?2.    ' 
....  juse  and  stable  at  the  back,  and  a  field,  together  with  all  ways,  &c., 
^     -  the  house  and  a  field  belonging,  or  usually  enjoyed  therewith,  with 
"^^  .  ee  liberty  of  ingress,  Sec,  for  the  defendant,  with  cattle  and  carriages, 
'  ^'..  ^r  the  carriage  road  and  footpath  leading  to  the  houses,  coach- 
lases  and  stables  in  the  occupation  of  A.  and  the  defendant.     Pre- 
^,ous  to  the  time  of  this  conveyance  a  private  road  was  used  for 
'  jriages,  cattle,  kc,  from  the  turnpike  road  to  the  defendant's  coach- 
mse  and  stable,  and  field,  from  which  road  there  was  a  gate  into  the 
_jid.     The  defendant  afterwards  pulled  down  his  coach-house  and 
"'"^  able,  and  built  a  wall  across  the  private  road,  near  their  former  site 
- "   adosing  a  portion  of  the  road  which  had  been  conveyed  to  him  in 
e),  and  he  also  opened  a  gate  at  the  further  comer  of  the  field  into 
le  private  carriage  road,  which  he  used  instead  of  the  former  gate, 
'  ^'  id  drove  cattle  and  carriages  along  the  road  into  the  field  and  back 
...     |ain;  it  was  held,  that  the  defendant  was  liable  in  trespass,  inasmuch 
^  ♦•!  the  grant  of  all  ways  to  the  field  belonging  or  usually  enjoyed  there- 
^ .  ;ith,  extended  only  to  the  user  of  the  way  as  it  existed  at  the  time 
f  the  grant,  through  the  then  existing  gate,  and  the  express  grant 
Bs  of  a  right  of  way  to  the  dwelling-house,  coach-house  and  stable 
,^.  ^7  (tt).     If  a  way  granted  by  a  lease  cannot  be  used  by  reason  of  its 
\,  assing  over  the  land  of  a  third  person,  and  there  is  no  other  way  to 
he  lessee's  house,  he  is  entitled  to  a  way  of  necessity  to  the  nearest 
^     ighway  by  the  shortest  line  across  the  grantor's  land  {x).    A  right  of 
"\  my  for  agricultural  purposes  is  a  limited  and  qualified  right  of  way, 
'^ '  md  does  not  necessarily  confer  a  right  to  use  such  a  way  for  general 
*"'  lid  commercial  purposes  (y).     So  a  reservation  of  a  right  of  way  on 
' '  bot  and  for  horses,  oxen,  cattle  and  sheep,  does  not  confer  a  right  to 
"^  tie  it  to  lead  manure  (z).    A  reservation  of  a  right  of  way  **  to  a  stable 
'^^llid  loft  over  and  the  space  or  opening  under  the  loft,  and  then  used 
(n*  a  wood-house,"  does  not  authorize  the  party  to  use  the  way  to  a 
"'  Ibttage  built  on  the  spot  where  the  loft  and  space  under  was,  there 
^laving  been  such  an  alteration  in  the  substance  of  the  place  (a).     It  is 
Id  be  observed^  that  in  Henning  v.  Burnet  (b),  Parke,  B.,  stated  that 
/Ite  did  not  concur  to  the  full  extent  of  the  doctrine  laid  down  in  Allan 
V.  Gammej  although  the  decision  itself  might  be  Supported  by  the  con- 
text   A  lease  of  lands,  excepting  the  mines,  with  power  to  work  them, 
'^  with  free  ingress,  &c.,  to  and  from  the  same,  or  to  or  from  any  other 
nunes,  quarries^  lands  and  grounds,  on  foot,  &c.,  and  also  all  necessary 

[t\  Senkottse   v.  Christian,  1  Term  Rq>.  {z)  Bninton  v.  Hall,  1  Queen's  B.  Rep. 

560.  792;  1  Gale  &  Dav.  207. 

(«)  Henning  ▼.  Burnet,  8  Exch.  Rep.  187.  (a)  Allan  v.  Oomme,  11  Ad.  &  EL  759; 

(*)  OMhorn  ▼.  Wise,  7   Car.  &  Pay.  761.  8  Per.  &  Dav.  581. 

See  next  page.  (*)  8  Exch.  Rep.  187. 

(y)  Jackson  v.  Siacey,  Holt,  455. 
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Book  II.  ways,  privileges  and  powers  whatsoever  for  the  purposes  aforesaid,  and 
^^^i™2^^^'  particularly  of  laying,  making  and  granting  waggon-ways  in  and  oyct 
the  premises  demised,"  does  not  give  the  lessor  power  to  grant  way- 
leaves  for  all  purposes,  but  only  a  limited  power  for  getting  the  ex- 
cepted minerals  (c).  On  a  grant  of  lands,  excepting  all  mines,  togethw 
with  sufficient  wayleave  to  and  from  the  mines,  the  grantor  cannot 
use  the  wayleave  for  conveying  minerals  got  out  of  adjoining  lands, 
being  part  of  the  same  mineral  field ;  his  right  is  not  confined  to  such 
a  description  of  way  as  was  in  use  at  the  time  of  the  grant,  and  there- 
fore may  extend  to  a  railway,  when  the  grant  was  200  years  old  ((I). 
Under  a  grant  of  a  free  and  convenient  way  for  the  purpose  of  con- 
veying coals,  among  other  articles,  the  grantee  has  a  right  to  laj  a 
framed  waggon-way.  If  a  man,  upon  a  lease  for  years,  reserve  a  way 
to  himself  through  the  house  of  the  lessee  to  a  back-house,  he  cannot 
use  it  but  at  seasonable  times  and  on  request  (e).  The  acquiring  a 
right  of  way  by  the  public  does  not  destroy  a  previousIyexistiDg 
private  right  of  way  over  the  same  line  (/).  The  cesser  of  the  use 
of  a  private  way  for  less  than  twenty  years,  accompanied  by  an  act 
clearly  indicative  of  an  intention  to  abandon  the  right,  is  sufficient  to 
destroy  the  easement  (g). 
Private  Ways  A  right  of  way  may  also  arise  by  act  and  operation  of  law:  for  if  a 
of  Necessity.  ^^^  grant  a  piece  of  ground  in  the  middle  of  his  field,  he  at  the  same 
time  tacitly  and  impliedly  gives  a  way  to  come  at  it :  and  the  grantee 
may  cross  the  grantor's  land  for  that  purpose  without  being  a  ties- 
passer.  When  the  law  gives  anything,  it  gives  impliedly  whatsoerer 
is  necessary  for  enjoying  the  same ;  therefore  when  one  (even  as  tros- 
tee)  conveys  land  to  another,  to  which  there  is  no  access  but  over  the 
grantor's  land,  a  right  of  way  passes  of  necessity  as  incidental  to  the 
grant :  so  also,  if  the  owner  of  two  closes,  having  no  way  to  one  of 
them,  but  over  the  other,  part  with  the  latter  without  reserving  the 
way,  it  should  seem  that  it  will  be  reserved  for  him  by  operation  of 
law  (A).  A  lessor  demised  a  messuage,  consisting  of  two  parts,  sepa- 
rated by  intervening  reserved  land,  subjected  only  to  a  specific  r^t 
of  way  for  the  lessee  to  a  third  building  for  a  specific  purpose,  which 
reservation,  strictly  interpreted,  would  preclude  him  from  all  access  to 
the  one  part,  which  was  accessible  only  by  crossing  the  reserved  land 
in  one  of  two  directions,  the  one  by  entering  it  from  the  residue  of  the 
demised  premises,  the  other,  and  far  the  more  convenient,  by  entering 
it  from  the  public  street ;  it  was  held,  that  the  lessee  was  entitled  to  a 

(c)  Durham  and  Sunderland  Railway  Com-  {g)  Reg,  v.  Charley ^  12  Jor.  822;  see 
pany  v.  Walker^  2  Queen's  h.  Rep.  940  ;  2       also  Moore  v.  Rawton,  post,  558. 

Gale  &  Dav.  826.  (A)  Pon^ret  v.  Ricrqft,  1  Wins.  Ssimi 

(d)  Land  v.  KingtcoU,  6  Mees.  &  Wels.       828  ;  Clark  v.  Cogge,  Cro.  Jac.  170;  Sofie 
174.  V.  Heydm,  6  Mod  1  ;  OMkeOer  f.  U^ 

(e)  Tomlm  ▼.  Fuller,  1  Ventr.  48.  bridge,  Willes,  72,  note ;  Homtom  v.  Frtenm, 
If)  Duncan  v.  Louch,  6  Queen's  B.  Rep.       8  Term  Rep.  50;  but  sec  Whallty  v.  Temp- 

904;  but  see  Reg,  t.  Charley,  12  Jur.  822.         son,  1  Bos.  &  Pul.  371. 
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way  across  the  i*eserved  land  from  the  public  street  in  that  part(t).     Boo 
By  a  lease  of  a  house  with  all  appurtenances^  a  right  of  way  necessary    °  g^ 
for  tbe  convenient  occupation  of  such  house  and  previously  enjoyed  by 
ibe  tenant  will  pass  (A).    A  way  of  necessity  is  limited  by  the  necessity 
which  created  it,  and  when  such  necessity  ceases,  the  right  of  way  also 
ceases :  therefore,  if  at  any  subsequent  period,  the  party  formerly  en- 
titled to  such  way  can  approach  the  place  to  which  it  led,  by  passing 
over  his  own  land  by  as  direct  a  course  as  he  would  have  done  by 
using  the  old  way,  the  way  ceases  to  exist  as  of  necessity  (Z)«     If  the 
on'gin  of  a  way  of  necessity  cannot  any  longer  be  traced,  but  the  way 
has  been  used  without  interruption,  it  must  then  be  claimed  as  a  way 
either  by  grant  or  prescription,  according  to  the  circumstances  of  the 
case :  where  the  fact  is,  that  there  existed  at  one  period  an  unity  of 
possession,  it  must  then  be  claimed  as  a  way  by  grant  (m) ;  but  where 
there  has  been  no  unity  of  possession,  and  the  way  has  been  used 
immemorially,  it  must  then  be  claimed  as  a  way  by  prescription  (n). 
A  way  of  necessity  exists  after  unity  of  possession  of  the  close  to  which 
and  the  close  over  which  it  runs,  and  after  a  subsequent  severance; 
therefore,  if  a  person  purchase  close  A.,  with  a  way  of  necessity  thereto      ^ 
over  close  S.,  a  stranger's  land,  and  aft;erwards  purchase  close  jB.,  and 
then  purchase  close  C,  adjoining  to  close  A.,  and  through  which  he 
may  enter  to  close  A,,  and  then  sells  close  B.  without  reservation  of 
any  way,  and  then  sells  close  A.  and  C;  the  purchaser  of  close  A. 
shall  nevertheless  have  the  ancient  way  of  necessity  to  close  A.  over 
close  S.  (o). 

(b)  Disturbance  of  Ways. 
Disturbance  of  ways  principally  happens  when  a  person  who  has  a  Remediei  for 
right  of  way  over  another's  grounds,  by  grant  or  prescription,  is  ob-  ways!     ^^  ^ 
structed  by  inclosures  or  other  obstacles,  or  by  ploughing  across  it ; 
by  which  means  he  cannot  enjoy  his  right  of  way,  or  at  least  not  in 
so  commodious  a  manner  as  he  might  have  done(p).    Although  the 
erection  of  an  obstruction  causes  no  immediate  injury  to  the  plaintiff 
in  his  use  of  a  right  of  way,  in  consequence  of  his  own  laches,  yet  if  its 
existence  puts  his  title  into  hazard,  and  prevents  him  from  exercising 
his  right  whenever  he  thinks  fit  to  resume  it,  he  may  maintain  an 
action  (9).     If  this  be  a  way  annexed  to  his  estate,  and  tiie  obstruction 


(0  Morris  ▼.  Sdgington,  3  Taunt  24;  and 
tee  WiUtm  v.  Bagshaw,  5  Man.  &  Ryl.  448 ; 
and  Ogbarn  v.  Wise,  7  Car.  &  Pay.  761. 

(*)  Himchiife  V.  Einnoul  (Earl),  5  Bing. 
N.  C.  1 ;  1  Am.  S42 ;  6  Scott,  650 ;  see 
abo  Pkeysey  ▼.  Vicary,  16  Mees.  &  Wela. 
484. 

(0  Hohmes  ▼.  Goring,  and  Same  v.  Ettiott, 
3  Bing.  76;  9  Moore,  166. 

(a)  Williams'  Saund.  323,  n.  a. 

(n)  BulL  N.  P.  74;  Keymer  v.  Sumner t, 
nted  in  3  Term  Rep.  157. 


(o)  Buekbyy.Coles,5'IsMni.Zlh  Where 
partition  was  made  between  the  daughters 
of  one  in  whom  the  way  to  a  mill  had  been 
exting^uished  by  unity  of  possession,  and 
the  mill  and  way  were  assig^ned  to  one  and 
the  land  to  the  other,  it  was  held,  that  the 
way  was  revived;  Bro.  Abr.  ExHnguithmentf 
pL  15 ;  1  Bos.  &  Pul.  376,  n. 

(p)  8  Black.  Com.  341. 

(q)  Bower  v.  JRll,  1  Bing.  N.  C.  549 ;  1 
Hodges,  45 ;  1  Scott,  527. 
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DOK II.     be  made  by  the  tenant  of  the  land,  it  is  a  nuisance  for  which  an  asoze 
^SECT?2y      would  formerly  lie,  and  for  which  an  action  on  the  case  may  wowbe 

maintained :  but  if  the  right  of  way,  thus  obstructed  by  the  tenant,  be 

only  in  gross,  (that  is,  annexed  to  a  man's  person^  and  oncoDDjected 
with  any  lands  or  tenements,)  or  if  the  obstruction  of  a  way  bdoDging 
to  a  house  or  land  be  made  by  a  stranger,  it  is  then  in  otha  case 
merely  a  disturbance :  for  the  obstruction  of  a  way  in  groes  is  oo  (k- 
triment  to  any  lands  or  tenements,  and  therefore  does  not  iaU  under 
the  legal  notion  of  a  nuisance,  which  must  be  laid  ad  nocumeotom 
liberi  tenementi ;  and  the  obstruction  of  it  by  a  stranger  can  nerer 
tend  to  put  the  right  of  way  in  dispute.  The  remedy,  therefore,  for 
this  description  of  disturbance  always  was  by  an  action  on  the  case  to 
recover  damages.  A  right  of  way,  however,  is  often  contested  in  an 
action  of  trespass.  For  the  want  of  repair  of  or  obstruction  to  pnUic 
highways,  as  that  concerns  the  public,  ^e  remedy  is  by  mdictment(r). 


Sect.  3. —  Other  Easements. 
(a)  Ancient  Lights. 
Mode  of  it-  The  right  to  ancient  lights — that  is,  such  as  cannot  be  darkened  or 

to  Lighte.^'^^^  obstructed,  without  subjecting  the  party  to  an  action  for  nuisance-is 
acquired  by  mere  user,  and  may  be  forfeited  by  non-user,  though  for 
less  than  twenty  years ;  unless  an  intention  be  manifested,  when  the 
non-user  commences,  to  resume  the  right  within  a  reasonable  time  (4 
If  an  ancient  light  has  been  completely  shut  up  with  brick  and  mortar 
above  twenty  years  it  loses  its  privilege  (0-  The  ground  upon  which 
this  privilege  arises  from  user  is  this,  that  from  the  fact  of  uninter- 
ruptcKi  usage,  a  ^nt  or  license  is  presumed  to  have  been  originally 
given.  It  has  accordingly  been  held,  that  twenty  years'  unintenrapted 
enjoyment  of  windows,  looking  upon  the  land  of  another,  is  safficieat 
ground  for  presuming  a  grant  or  license  to  open  the  windows,  in  the 
I!^t0  absence  of  evidence  to  the  contrary  (u).     But  where  lights  havebea 

^^  put  out  and  enjoyed  without  interruption  for  above  twenty  year^ 

during  the  occupation  of  the  opposite  premises  by  a  tenant  only)  it 
vrill  not  conclude  the  landlord  of  such  opposite  premises,  without  en- 
dence  of  his  knowledge  of  the  fact,  which  is  the  foundation  of  pr^ 
suming  a  grant  against  him ;  and  consequently  it  will  not  conclude  a 
succeeding  tenant,  who  was  in  possession  under  such  landlord,  from 
building  up  against  such  encroaching  lights  (or).  Where  the  acces 
and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 

(r)  See  post,  Book  III.  Chap.  XI.  Sect.  8.  832 ;  5  Dowl.  &  RyL  234.    See  ■!»  ««• 

For  the  remedy  for  disturbance  of  a  tenant's  v.  Charley ,  ante,  556, 
rifflit  of  way  during  the  construction  of  a  (t)  Lawrence  v.  Obee,  S  Camp.  5H; 

railway,  see  CoUinson  v.  Newcastle  and  Dar-  Stark.  22, 

Unj^ton  Railway  Company,   I   Car.  &    Kir.  {«)  Cross  v.  Zww,  4  Dow.  &  Byl  »*^ 

&  li»  J  and  Hodges  on  Railways,  224,  &c  (x)  Daniel  v.  North,  11  East,  S72.    S«e 

(*)  Moore  v.  Ratcson,   8   Barn.  &  Cres.  also  Rex  v.  Ban-y  4  Camp.  10. 
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building,  shall  have  been  actually  enjoyed  twenty  years  without  inter-     Book  II. 
rnptioDy  the  right  thereto  is  absolute  and  indefeasible,  notwithstanding    "sect? 3. 
any  local  usage  or  custom  of  the  country,  unless  it  appears  to  have 
been  enjoyed  by  license  by  deed  or  writing  (y) ;  but  the  interruption 
must  have  been  submitted* and  acquiesced  in  for  one  year  after  the 
party  interrupted  has  had  notice  of  it  (z) :  and  it  has  been  held,  that 
the  right  to  the  easement  may  accordingly  be  acquired  after  enjoy- 
ment for  nineteen  years  and  a  fraction  (a).     It  has  also  been  held, 
that  this  enactment  destroys  the  custom  in  the  city  of  London  to 
baild  on  ancient  foundations  to  any  height  (5).    The  enjoyment  under 
this  enactment  need  not  be  as  of  right  or  adverse,  but  the  right  may 
be  gained  after  use  by  permission  verbally  given  (c).     But  mere  pay- 
ment of  rent  by  the  occupier  of  a  house  for  the  use  of  lights  is  not  an 
interruption  of  the  enjoyment  within  the  third  section  of  the  2  &  3 
Will.  IV.  c.  7 1  (rf).   An  user  for  twenty  years  will  create  a  right,  though 
interrupted  by  intervals  of  suspension,  by  an  unity  of  possession,  such 
intervals  being  excluded  from  the  computation  (e).    Where  lights  had 
been  enjoyed  for  more  than  twenty  years,  adjoining  land,  which,  within 
that  period,  had  been  glebe  land,  but  was  conveyed  to  a  purchaser, 
under  the  statute  of  66  Oeo.  III.  c.  147 ;  it  was  held,  that  an  action 
on  the  case  would  not  lie  against  such  purchaser,  for  building  near,  so 
as  to  obstruct  the  light;  as  the  rector,  who  was  tenant  for  life,  could 
not  grant  the  easement,  and  consequently  no  valid  grant  could  be  pre- 
sumed (f).     The  occupier  of  one  of  two  houses  built  nearly  at  the 
same  time,  and  purchased  of  the  same  proprietor,  may  maintain  a 
special  action  on  the  case  against  the  tenant  of  the  other,  for  obstruct- 
ing his  window  hghte(;  by  adding  to  his  own  building,  however  short 
the  previous  period  of  enjoyment  by  the  plaintiff  (^).    And  where  the 
owner  of  a  house  divided  it  into  two  tenements,  and  demised  one  of 
them  to  the  defendant;  it  was  held,  that  he  was  liable  to  an  action  on 
the  case,  for  obstructing  windows  existing  in  the  house  at  the  time  of 
the  demise^  although  of  recent  construction,  and  though  there  was  no 

(y)  2  &  3  Will.  IV.  c.  71,  s.  8.  and  Perry  y.  Fitzhowe,  8  Queen's  B.  Rep. 

(*)  Id.  sect.  4.    Ante,  544,  564,  post,  757.    Qusere,  whether  a  license  to  the  owner 

561.  of  a  house  to  enjoy  an  unobstructed  access 

(a)  Flight  T.  Thamtu  (m  error),  1  West,  of  light  and  #iir  to  his  new  window  from 

671 ;  8  CL  &  Fin.  231 ;   S,  C.  S  Per.  &  over  his  neighbour's  premises  may  be  given 

Dav.  442 ;  1 1  AcL  &  £1.  688 ;  7  DowL  741.  by  parol,  or  is  an  easement,  to  be  granted 

{b)  The  Salter t^  Coinpaiiy  v. /ay,  S  Queen's  under  seal ;  Bridget  v.  Blanchard,  I  Ad.  & 

B.  Rep.  109  ;  2  Gale  &  Dav.  414.  El.  536;  3  Nev.  &  Man.  691.    Supposing 

(e)  Lamdoni Mayor,  S^c,)y,  The  Pewterert*  that  such  license  may  be  given  by  parol, 

Compmy,  2  Mood.  &  Rob.  409.    A  parol  quaere,  whether   it   is  countermandable  7 

lieeose  to  put  a  skylight  over  a  yard  can-  Ibid. 

not  be  recaUed  at  pleasure,  after  it  has  been  {d )  Plasterert*  Company  v.  Parish  Clerks* 

executed  at  the  party's  expense ;  at  least  Company,  6  Exch.  Rep.  630. 

Dot  without  tendering^  the  expenses  he  has  (e)  Thomas  v.  Thomas,   2  Cromp.  M.-  & 

been  put  to;    Winter  v.  Brockwell,  8  East,  Ross.  34;  1  Gale,  61;  5  Tyr.  804. 

308;  but  see  Cocker  v.  Cowper,  1  Cromp.  (/)  Barker  y.  Richardson,  4  Bam,  Sc  Aid, 

M.  8c  Roa.  418  ;  6  Tyr.   103;  post,  560;  579. 

f^ood  V.  Leadbitter,  13  Mees.  &  Wels.  838;  (g)  Compton  \:  Richards,  1  Price,  27. 


V' 


I 


ANCIENT  UGHT8 — WATER-COURSBS. 

stipulation  against  the  obstruction  (jk).  Where  A.,  the  owner  of  two 
adjoining  houses,  granted  a  lease  of  one  of  them  to  B.,  and  afterwards 
leased  the  other  to  C,  there  then  existing  in  it  certain  windows;  and 
jB.  afterwards  accepted  a  new  lease  of  his  house  from  A. ;  it  was  hdd, 
that  JB.  could  not  alter  his  tenement  so  as  to  obstruct  windows  existing 
in  C's  house  at  the  time  of  Cs  lease  from  A.,  though  the  windows 
were  not  twenty  years  old  at  the  time  of  the  alteration  (t). 

(b)  Water-Caurses. 
Running  water  is  originally  publici  juris ;  and  an  individaal  caa 
only  acquire  a  right  to  it  by  applying  so  much  of  it  as  he  requires  for 
a  beneficial  purpose,  leaving  die  rest  to  others,  who,  if  they  acquire  a 
right  to  it  by  subsequent  appropriation,  cannot  lawftilly  be  disturbed 
in  the  enjoyment  of  it    The  right  to  the  use  of  water  is  clear.    Prima 
facie  the  proprietor  of  each  bank  is  the  proprietor  of  half  the  land 
covered  by  the  stream,  but  there  is  no  property  in  the  water;  eveiy 
proprietor  has  an  equal  right  to  use  the  water,  and  consequently  none 
can  have  the  right  of  using  the  water  to  the  prejudice  of  another,  nor 
can  any  one  of  them  diminish  the  quantity  which  would  otherwise 
descend  to  those  below,  nor  throw  back  the  water  upon  those  abore^ 
unless  by  grant  or  license  from  the  parties  affected,  or  by  proving  >n 
uninterrupted  enjoyment  of  twenty  years  (J).    The  occupier  of  a  duH 
may  maintain  an  action  for  forcing  back  water  and  injuring  his  miKy 
although  he  has  not  enjoyed  it  precisely  in  the  same  state  for  twen^ 
years ;  and  therefore  it  was  holden  to  be  no  defence  to  such  an  adioa 
that  the  occupier  had  within  a  few  years  erected  in  his  mill  a  wheel  of 
different  dimensions,  but  requiring  less  water  than  the  old  one,  althoogh 
the  declaration  stated  the  plaintiff  to  be  possessed  of  a  mill,  without 
alleging  it  to  be  an  ancient  mill  (/r).    A  verbal  license  is  not  soffideot 
to  confer  an  easement  of  having  a  drain  in  the  land  of  another  to  con- 
vey water  (Z);  and  such  license  may  be  revoked,  though  it  has  been 
acted  upon  (m).    A  person  does  not  acquire,  by  his  use  of  the  water 
issuing  from  an  artificial  water-course,  constructed  for  a  particular  and 
temporary  purpose  (for  draining  some  mines),  the  circumstances  of  the 
use  not  affording  any  presumption  of  a  grant  by  the  owners  of  the 
mines,  such  a  right  to  it  as  to  entitle  him  to  maintain  an  action  against 

(h)  Riviere  v.  Bower,  1  Ryan  &.  Mood. 
24. 

(t)  Cottts  V.  Gorham,  1  Mood.  &  Malk. 
396. 

(J)  Wright  V.  Howard,  1  Sim.  &  Stu. 
190 ;  Mogar  y.  Chadwick,  11  Ad.  &  EI.  571 ; 
3  Per.  &  Dav.  S67  ;  Acton  v.  BlundeU,  12 
Mees.  &  Wels.  824 ;  Mason  ▼.  Hill,  3  Barn. 
&  AdoL  804 ;  6  Barn.  &  AdoL  1 ;  see  & 
a  2  Nev.  &  Man.  747 ;  and  see  Liggins 
V.  Inge,  7  Bing.  682 ;  6  Moore  and  Pay. 
712 :  Wood  y.  Waud,  3  Exch.  Rep.  748 ; 
miUtmu  T.  Morland,  2  Bam.  &  Cres.  910 ; 


4  Dowl.  &  Ryl.  583;   Bealey  ▼. 
East,  208;  2  Smith,  821. 

(A)  Saunders  v.  Newman,  I  Bam.  &  Aid. 
258;  and  see  Alder  v.  SaeiU,  5  Taunt.  4M. 

(/)  HewUns  r.  Skippam,  S  Bam.  &  Crea. 
221;  7  Dow.  &  Ryl.  783;  see  also  ifood 
y.  LeadbUter,  13  Mees.  &  Wels.  8S8 ;  P*rr$ 
y.  Fitzhowe,  8  Queen's  B.  Rep.  757. 

(m)  Coekery,  Cooper,  1  Crompu  M.  & Roa. 
418 ;  5  Tyr.  103  ;  see  also  ante,  SS%  aoce 
(c);  and  Greenslade  y.  HeUidajf^  6  Biag. 
379;  4  Moore  &  Pay.  71. 
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persons  who  divert  the  water,  by  the  construction  of  another  water^ 
course  at  a  lower  level  for  draining  the  same  mines  (n).  Neither  does 
a  party,  by  the  use  of  a  flow  of  water  from  an  agricultural  drain  for  " 
twenty  years,  acquire  such  a  right  as  to  preclude  the  proprietor  from 
altering  the  level  of  his  drain  for  the  improvement  of  his  land  (o).  If 
one  has  anciently  pits  which  are  replenished  by  a  rivulet,  he  may 
cleanse  them,  but  cannot  change  or  enlarge  them  to  the  injury  of  the 
Tfater-course  (p). 

After  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water  After  what  j 
an  absolute  right  to  it  is  gained  by  the  occupier  of  the  close  in  which  "    \J^ 
it  issues  above  ground,  and  the  owner  of  an  adjoining  close  cannot  quired, 
/awfully  cut  a  drain,  whereby  the  supply  of  water  to  the  spring  is 
diminished  (q).    So  in  the  case  of  a  stream  of  water,  a  similar  drain 
cannot  be  cut  even  into  an  old  ditch  which  before  the  twenty  years 
had  communicated  with  the  stream :  and  where  the  owner  of  a  mill 
had  discontinued'  a  mill  wheel  requiring  a  high  head  of  water  for 
twenty  years,  and  has  used  another  requiring  a  low  head  of  water,  he 
thereby  loses  his  right  to  the  high  head  of  water  (r).     If  more  than 
twenty  years  before  an  action  brought  for  obstructing  a  stream  of 
water  it  had  for  some  time  ceased  to  flow,  and  within  twenty  years 
had  again  commenced  flowing,  the  plaintifl^s  right  is  not  thereby  de- 
stroyed (*).      The  statute  2  &  3  Will.  IV.  c.  71,  for  shortening  the 
time  of  prescription  in  certain  cases  (^),  applies  only  to  such  rights  as 
would  before  that  act  have  been  acquired  by  the  presumption  of  a 
grant  from  long  user  (u). 


(c)  Custom  to  grind  Com. 
A  custom  ''that  all  the  tenants,  resiants,  and  inhabitants  within  a  Validity  of  a 
manor,  should  grind  at  the  lord's  mill  all  their  com  and  grain,  as  well  £lJndTt  Ae 
growing  vtrithin  the  manor  as  brought  from  other  places,  and  spent  or  Manor  Mill. 
consumed  in  a  ground  state  in  their  respective  houses,"  within  the 
manor,  may  be  a  good  custom ;   but  it  does  not  extend  to  restrain  the  ^m^' 

inhabitants  who  do  not  grow  com  and  grain,  pr  who  have  no  com  or 
grain  of  their  own,  from  buying  or  using  in  such  houses  ground  com 
or  flour,  though  it  may  not  have  been  ground  or  grown  within  the 
manor,  but  produced  from  com  ground  at  other  mills  (x).  And  where, 
by  a  similar  exustom,  the  tenants  were  bound  to  grind  at  two  ancient 
mills  belonging  to  the  lord,  or  one  of  them,  at  their  own  option,  and 


(»)  drktmHghi  v.  Gell,  5  Mees.  &  Welt. 
203 ;  2  Horn.  &  Hurl.  17  ;  but  see  Magor 
▼.  Chadwiek^  11  Ad.  &  £1.  £71 ;  S  Per.  & 
Dar.  367. 

(o)  Greairex  v.  Hayupord,  8  Exch.  Rep. 
291. 

ip)  Brimn  ▼.  Bett,  1  Wilt.  174. 

Xq)  Baittom  ▼.  Benstead,  1  Camp.  468. 

(r)  Drewin  v.  Sheard,  7  Car.  &  Pay.  465. 


(0  Hail  V.  Swift,  4  Bing.  N.  C.  881 ;  6 
Scott,  167;  1  Am.  157. 

(/)  See  ante,  544,  555,  558. 

(m)  Arkwright  v.  Gell,  5  Mees.  &  Wels. 
238  ;  2  Horn.  &  Hurl.  32. 

(x)  Richardson  y.  Walker,  2  Bam.  & 
Ores.  827  :  4  DowL  &  Ryl.  498.  And  see 
Ckfrt  y.  Birkbtek,  1  Doug.  218. 
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the  lord  having  pulled  down  one  of  the  mills,  so  as  todepriyethe 
'  tenants  of  their  option;  it  was  held,  that  the  custom  was  suspended  (j|). 


'  Nature  and 
Propriety  of 
takinff  a  Dis- 
tress Damage 
Feasant 


(d)  Miscellaneous  Easements, 
An  easement  is  suspended  as  long  as  the  same  person  having  a  tenn 
of  years  in  the  land  a  qu^L,  and  a  fee-simple  in  the  land  in  qu^ism 
possession  of  both ;  but  it  revives  on  a  cessation  of  the  unity  of  pos- 
session, though  the  change  of  possession  be  not  accompamed  with  an 
alienation  of  the  whole  or  either  of  the  estates.    A  reservation  of  a 


right  to  the  use  of  a  yard,  for  the  occupiers  of  an  adjoining  i 
in  the  same  manner  as  the  tenants  had  been  accustomed  to  use  the 
same,  does  not  authorize  the  use  of  the  yard  by  the  tenants  of  a  cottage 
built  where  a  loft  and  open  woodhouse  under  it,  and  forming  pMtw 
the  messuage,  had  stood  at  the  time  of  the  reservation.  Proof  of 
a  privilege  for  the  tenants  of  a  house  to  hang  lines  across  a  yaid  ad- 
joining for  the  purpose  of  drying  the  linen  of  their  own  families  oolv, 
does  not  support  a  replication  of  a  general  right  to  put  lines  acwsa 
and  hang  linen  [z). 

Sect.  4. — Distress  Damage  Feasant. 
If  the  land  of  a  tenant  be  incumbered  by  the  cattle  or  goods  of  in- 
other  person,  the  former,  besides  the  remedy  he  has  by  action,  oaj 
take  the  cattle  or  goods  as  a  distress  damage  feasant,  as  it  is  called. 
This  ground  of  distress  is  upon  the  principle  of  the  law  of  recompwse, 
which  justifies  the  party  in  retaining  that  which  occasions  an  injury 
to  his  property,  till  amends  be  made  by  the  owner  (a).    A  distress 
damage  feasant,  however,  is  the  strictest  distress  there  is,  for  the  thing 
distrained  must  be  taken  in  the  very  act;  since,  if  it  be  once  off  tw 
premises,  though  on  fresh  pursuit,  it  cannot  be  distrained.   There  is  tns 
difference  existing  between  a  distress  for  rent  and  a  distress  damage 
feasant,  that  in  the  former  case  a  man  may  distrain  any  cattle  » 
finds  on  the  premises,  but  in  the  other  case  they  must  be  actually 
doing  damage,  and  are  only  distrainable  for  the  damage  they  are  theft 
doing  and  continuing :  for  if  they  have  done  damage  to-day  and  hare 
gone  off,  and  come  again  at  another  time  and  are  doing  damage,  aJ» 
are  taken  for  that,  and  the  owner  tenders  amends  for  the  latter  damage, 
the  party  cannot  justify  keeping  them  for  the  first  damage.   U  ^ 

.  (y)  Richardson  y.  Capes,  2  Barn.  &  Ores.  an  election  of  the  two ;  and  vsaag  «>*^ 

841 ;  4  Dowl.  &  Ryl.  612.  them  is  an  utter  waiver  of  the ^^^jT?! 

(«)  Drewell  v.  Towler,  8  Bam.  &   Ad.  election  of  one  cannot  but  be  «*^^*^w 

786.  be  an  implied  rejection  of  the  ^r^^^J 

(a)  If  the  thing  doing  damage  be  not  sides,  the  maxim,  nemo  debet  bi»  'j^** 

worth   the  amount  of  damage  done,  the  pro  eikdem  causa,  applies :  a  distres,  tkffc* 

party  should  by  no  means  resort  to  the  fore,  taken  damage  feasant,  as  Vongw^^* 

remedy  by  distress,  but  should  bring  his  detained,  is  a  good  bar  to  an  actioo  of  tR** 

action.    It  must  be  recollected,  that  he  can-  pass, 
not  pursue  both  remedies,  as  he  baa  merely 


DI8TBB88  DAMAGB  FEASANT. 

animal  has  done  damage  to  the  freehold,  but  has  ceased  doing  so,  and 
remains  on  the  land,  and  it  is  not  necessary  to  detain  it  to  prevent 
further  damage,  it  cannot  be  distrained  (&).  To  justify  a  distress 
damage  feasant,  it  is  sufficient,  howeyer,  that  the  distrainer  entered 
the  locus  in  quo  whilst  the  cattle  were  in  it  (c) ;  but  if  it  appear  that 
the  party  distraining  had  not  actually  got  into  the  locus  in  quo  before 
the  cattle  had  got  out  of  it,  the  justification  cannot  be  supported.  The 
distress  of  things  damage  feasant  being  made  for  the  immediate  injury 
sastained  by  their  so  doing  damage  (d),  the  remedy  is  not  confined  to 
the  mere  owner  of  the  soil  upon  which  they  may  be  found,  but  extends 
to  all  who  may  receive  injury,  such  as  commoners  or  other  persons 
entitled  to  the  use  or  produce  of  the  land  merely  (e). 


The  cattle  or  goods  of  a  stranger  may  of  course,  m  all  cases,  be  dis-  What  may  1 

Distra'-^--' ' 
mage  1 


trained  damage  feasant ;  and  the  law  appears  to  have  carried  the  prin-  ma^^'cLai^ 


ciple  much  further,  and  has  allowed  distresses  damage  feasant  to  be 
made  in  cases  which  at  first  sight  would  not  appear  to  be  properly 
subject  to  such  a  right.    Where  A»  demised  to  B,  the  milk  of  twenty- 
two  cows  to  be  provided  by  A.  and  to  be  fed  at  A,'b  expense  on  cer- 
tain closes  belonging  to  A.;  A,  covenanting  that  J3,  might  turn  out  a 
mare,  and  that  no  other  cattle  should  be  fed  there ;  it  was  held,  that 
the  separate  herbage  and  feeding  of  those  closes  passed  to  JB.,  and 
that  S.  might  distrain  other  cattle  of  A.  doing  damage  there  (/). 
Again,  where  A.  being  possessed  of  a  quantity  of  land  in  a  common 
field,  and  having  a  right  of  common  over  the  whole  field,  and  B. 
having  also  a  right  of  common  over  the  whole  field,  they  entered  into 
an  agreement,  for  their  mutual  advantage  and  convenience,  not  to 
exercise  their  respective  rights  for  a  certain  term  of  years,  and  each 
party  covenanted  to  that  effect ;  it  was  held,  that  if,  during  the  term> 
the  cattle  of  B.  came  upon  the  land  of  A.,  he  might  distrain  them 
damage  feasant  (g).     But  a  tenant  holding  over  after  the  expiration 
of  his  term  cannot  distrain  the  landlord*s  cattle  which  were  put  upon 
the  premises  by  way  of  taking  possession  (A).    No  kind  of  things 
which  is  capable  of  being  damage  feasant  can  be  exempted  from  dis- 
tress (a).     A  horse  cannot,  however,  be  distrained  damage  feasant,  if 
there  be  a  rider  upon  him  {k) ;   but  it  has  been  ruled,  that  the  same 
principle  does  not  apply  to  a  horse  which  is  led  at  the  time  (Z).    A 
horse  and  cart  containing  goods  in  the  actual  use  and  possession  of  a 
person  cannot  be  distrained  (m).    So  a  net  in  a  man's  hand  cannot  be 


Warmer  v.  Biggt^  2  Car.  &  Kir.  31.  bert  on  Distrefls,  65, 

dement  ▼.  3iUner,  8  Esp.  95.  (Ar)  Storeif  v.  Robinson,  6  Term  Rep.  138. 

d)  Bradby  on  Distreflses,  136.  (l)  Wagitaffe  v.  CZocAr,  Camb.  Sam.  As- 

^  1  RolL  Abr.  405.    See  ante,  543.  sizes,  1826.     See  also  Bunch  v.  KemUngton, 

Burt  ▼.  More,  5  Term  Rep.  329.  1  Queen's  B.  Rep.  679. 

g)  WkUeman  ▼.  King,  2  H.  Black.  4.  (m)  Field  v.  Adame$,  12  Ad.  &  El.  649  ; 

(A)  Tttuntom  T.  Cottar,  7  Term  Rep.  481.  4  Per.  &  Dav.  504;  Am.  &  Hod.  17. 
(0  C<mt.  Diff.  tit.  Distress,  (B  4) ;  Gil- 
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distrained  (n).    The  owner  of  the  land  may^  it  seems,  distrain  tithes  as 
damage  feasant  after  a  reasonable  time  (o). 

For  damage  feasant  any  one  may  distrain  in  the  night,  otherwise 
it  may  be  the  beasts  will  be  gone  before  he  can  take  tiiem.  In  this 
respect  the  distress  damage  feasant  differs  from  that  of  rent,  or  rent- 
service,  which  must  be  in  the  day-time  (p).  If  a  sufficient  tender  he 
made  of  damages  before  the  taking,  the  taking  is  unlawful;  if  after 
the  taking,  and  before  the  impounding,  then  although  the  taking  is 
lawfiil,  the  detainer  after  is  unlawful ;  and  then  in  either  case  replevin 
can  be  maintained  (q) :  but  tender  comes  too  late  aftei:  the  impounding, 
to  enable  the  owner  to  maintain  replevin ;  yet  if  a  sufficient  tender  he 
afterwards  made  it  seems  detinue  may  be  maintained.  The  onus  of 
estimating  the  amount  of  damage  done  is  cast  upon  the  owner  (r). 
Where  the  cattle  distrained  were  put  into  a  private  pound,  and  die 
distrainer  admitted  they  were  about  to  be  forwarded  to  a  public 
pound,  a  tender  of  amends  was  held  not  to  be  too  late ;  and  a  tender 
made  to  the  distrainer's  wife,  who  was  in  the  habit  of  acting  as  bis 
agent  in  such  matters,  and  who  made  the  distress  in  his  absence,  was 
held  sufficient  («).  But  a  tender  to  the  bailiff  of  the  distrainer  is  not 
good(0«  An  action  on  the  case  does  not  lie  against  one  who  dis- 
trains cattle  damage  feasant  for  impounding  them,  instead  of  accept- 
ing a  compensation  for  the  damages,  tendered  before  the  cattle  were 
impounded  (u) ;  nor  for  detaining  them  where  the  tender  was  made 
afler  they  had  been  impounded  {x)  ;  it  seems  that  in  the  former  case 
the  remedy  is  by  trespass  or  replevin,  and  in  the  latter  by  detinue  (y). 
When  in  trespass  for  a  damage  for  which  cattle  had  been  distrained, 
the  defendant  pleaded  a  tender  of  sufficient  amends ;  it  was  held,  that 
the  plaintiff  should  either  deny  the  tender,  or  traverse  the  sufficiency, 
but  could  not  reply  generally  that  the  defendant  did  not  tender  a 
sufficient  amends  (z).  Still,  however,  the  distrainer  may  take  amends 
tendered  after  the  impounding,^  if  he  chooses,  and  let  the  distress 
out  (a). 

A  distress  damage  feasant  cannot  be  sold  for  the  damage  doQe(i): 
by  12  &  13  Vict,  c^  92,  repealing  6  &  6  Vict.  c.  59,  parties  imponndii^ 


(n)  Read  y.  Burley,  Cro.  Eliz.  550 ;  Ca 
Lit.  47  a ;  Hargrave's  notes,  12,  13. 

(o)  Baker  y.  Z/tfa/A««,  Wightw.  IIS. 

Ip)  Co.  Lit.  142;  see  ante,  376. 

Iq)  See  Evane  y.  Elliott,  5  Ad.  &  El.  142; 
2  Har.  &  Wol.  231 ;  6  Ney.  &  Man.  606; 
Gulliver  y.  Cosens,  1  Com.  B.  Rep.  788. 

(r)  Gulliver  y.  Cosene,  1  Com.  B.  Rep. 
788.  See  also  9Vest  y.  Nibbs,  4  Com.  B. 
Rep.  172. 

(*)  Browne  y.  Powell,  4  Bing.  230;  12 
Moore,  454. 

(0  Pilkington'e  case,  5  Co.  Rep.  76; 
Cro.  Eliz.  813 ;  see  ante,  349. 


(«)  Anscomb  y.  Shore,  I  Camp.  285;  1 
Taunt.  261  ;  and  see  Bull  N.  P.  50l 

(x)  Sher^  y.  James,  1  Biqg.  HI  i  8 
Moore,  334. 

(y)  Six  Carpeniert^  ease,  SCtk^ep.  lit  ^i 
Bradby  on  Distresses,  177.  See  15  &  16 
Vict  c  76,  s.  3. 

(«)  miliams  y.  JfVice,  S  Barn.  &  AdoL 

(a)  See  Bullen  on  Distresses,  235,  dte. 

(6)  See  Mason  y.  Newland,  9  Car.&  Pay. 
575.  The  repealed  statute  did  Pot^pp|y 
to  cattle  "  confined,"  unless  as  a  distress ; 
Machell  y.  EUis,  I  Car.  &  Kir.  682. 
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cattle  are  bound  under  a  penalty  of  40s.  to  supply  them  with  food  and 
water  (c).  If  several  animals  are  distrained^  one  of  them  may  be  sold 
under  this  statute  for  the  expenses  of  all  (d).  If  a  distress  damage 
fesiSSLUt  escape  out  of  a  su£Scient  pound,  or  die,  without  any  neglect  of 
the  distrainer,  he  may  still  have  an  action  of  trespass  against  the 
owner  {e).  In  one  case  of  trespass  quare  clausum  fregit,  where  the 
defendant  pleaded  that  the  plaintiff  distrained  his  hog  damage  feasant 
for  the  same  trespass,  and  the  plaintiff  replied  that  the  hog  escaped 
without  his  consent,  and  that  he  was  not  satisfied  for  the  damage, 
though  it  was  admitted  that  if  the  distress  had  died  the  action  would 
revive;  it  was  held,  that  the  escape  (unless  the  contrary  be  shown) 
was  the  fault  of  the  plaintiff  (/). 

The  remedy  for  the  rescue  of  a  distress  damage  feasant  is  at  com-  Remedies  i 
mon  law,  either  by  writ  of  rescous  or  an  action  for  pound  breach  (^),  p^nd^Bri 
both  which  remedies  have  long  ceased  to  be  used ;  or  else  by  an  action 
on  the  case  (A).     By  stat.  6  &  7  Vict  c.  30,  also  power  is  given  to 
two  justices,  where  cattle  are  distrained,  to  convict  persons  releasing 
or  attempting  to  release  them,  or  breaking  the  pound,  in  the  penalty  of 
fire  pounds;  and  the  justices  may  award  any  part  of  the  penalty  to 
the  person  on  whose  behalf  the  distress  is  made.    The  justices,  how- 
ever, cannot  act  in  any  case  where  any  question  arises  as  to  the  title  to 
lands,  or  as  to  any  bankruptcy  or  insolvency,  or  as  to  any  execution, 
or  as  to  the  obligation  to  repair  any  fences. 


Sect.  5.— Tithes. 
(a)  Tithe  Commutation  Act. 
By  the  late  act  for  the  commutation  of  tithes  in  England  and  Commutation    ^'^ 
Wales  (»),  the  law  with  regard  to  tithes  is  being  gradually  materially  ®^'^*****        ^ 
altered  throughout  the  country.    This  act  gives  powers  to  substitute 
the  payment  of  an  annual  sum,  by  way  of  rent-charge,  in  lieu  of  tithe.  '^- 

The  gross  sum  to  be  paid  to  the  tithe-owner  for  the  whole  parish, 
after  being  fixed,  is  to  be  apportioned  amongst  the  lands  in  the  parish; 
and  any  landowner  may,  if  he  pleases,  have  his  proportion  specially 
apportioned  on  each  close,  or  according  to  an  acreable  rate  upon 
lands  of  different  quality ;  and  to  the  exclusion  of  some,  so  that  the 
value  of  the  land  is  at  least  three  times  the  value  of  the  rent-charge 
upon  it.     Power  is  given  at  any  time  after  the  first  apportionment  to 

(e)  See  ante.  Book  II.,  Chap.  II.,  Sect.  (A)  1  Chit  Plead.  155,  7th  ed.    See  also 

♦,  (Of  ^7.  ante,  Chap.  II.,  Sect  4,  (j),  p.  S94t, 

(d)  Lavton  v.  Hurry.  8  Queen's  B.  Rep.  (0  6  &  7  Will.  IV.  c.  71,  amended  by 
811.  7  Will.  IV.  &  1  Vict  c.  69;  1  &  2  Vict 

(e)  WiUiams  ▼.  Price,  8  Barn.  &  Adol.  c.  64;  2  &  8  Vict  c.  62;  8  &  4  Vict  c.  15; 
695;  Fatpar  ▼.  Eddows,  12  Mod.  658;  1  5  Vict  c.  7;  5  8c  6  Vict  c.  54 ;  9  &  10  Vict. 
Lord  Rayin.7I9;    1  Salk.  248;  11  Mod.  21.  c.  73;  10  &  11  Vict  c  104;  and  14  &  U 

(/)  Bull.  N.  P.  84.  Vict  c.  25. 

ig)  P.N.B.  100  e,  101c. 
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«A*' 


4^  Vv^^O'^er. 


V*  l^r^via,!/  iaiue  xx  He 
r»s^-»»•*r  lie  uncmic 

frv;*  vy  \*r  '^jicxl  v>  jar  asrr 

t;*^  ^ui  xi.'yM  :  2r.«i  x.  :nac  cue  ne  anttlrn. 

U/  \^r0t  all  liue  pr/vcss  aad  rcaaedjes 


'*  7'-**^  v^>><  Wire  feJjiftJ  i»  t&K 
t»^- .  >  7  •<*  ,i  f  V,  %  I  Vi<:s:  c.  •.  iJr.  » 

^^  ^r*\r^  ^,  rA^i^  ^hl  Wia  IT.  CL 
71,  'lir^/t  •'*♦  lo  »h«  R/>nth  of  istsacj 
tv^ry  7**/,  »h^  f^/^y^j'At*r  M.  com 
th^il  loMTf  t  *n  *'\if*r*:*-x:.'^tit  in  the  Loodon 
Or/>»tf>,  «M*ir»g  what  h^  he€n,danog9erea 
y*Hfn,  ftt/Ur>f(  on  the  'li.urviay  next  belbre 
f  )hn«(m««'fi;iiy  n«Kt  prece'ling^,  the  STcn;;e 
c/f i/«  r/f  nn  imperial  bushel  of  Britnh  wheat, 
l/«r)<'y  Mtnl  f,HUtf  computed  from  the  weeklj 
Mffn^itff.*!  ff(  the  com  returm. 

'iff  iUul  Mcriirately  the  sum  to  be  paid  in 
Hny  jffHf  for  UHU,  commuted  rent-charge, 
thfl  folhmnff  rule  may  be  adopted  in  aU 
esses  i— 

l«  Multiply  8,000  (the  number  of  pence 
»n  ofin.thlrd  of  100/,)  by  the  number  of  fer- 
Ihirigw  in  the  published  price  for  the  year  of 
M  biiMhsl  of  wlicatf  and  divide  the  result  by 
8117  (ihp  number  of  farthingi  in  the  above 
Axed  nricf*  of  7#.  04c/.). 

2.  Multiply  8,000  by  the  number  of  far- 


2.  Mx^t^SuBMbw;^] 


r«i^ 


m      aboiihelef  aMi^aKi  dHakAeio^^ 
»       133   the  ■   Hill  e£fiiihiiM,iiaAti*** 


prices  liar  which  aiv,  wheat  7s.  Ij^^^f^ 
4s.I|dL,oalB2t.9|dL  T1mepriccii<>^ 
to  farthings  are  lespeuindy  Ml«  U*  >■" 


1S3:  then 

8,000  X  Ml  -r-  MT  =  8,8^** 
8,000  X  198-r-190=:8,SS«* 
8,000  X  183-f>m  =  8,08X> 

Add  theM  rctnlts.>«v4»y»' 

Which  turn,  neglecting  1^102    I    e 
the  decimalsj  is  .  •  • .  ) 
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of  such  tithes  and  composition^  which  the  tithe-owner  would  have  had     Book  II. 
if  the  commutation  had  not  taken  place.     By  section  80  it  is  enacted,    "sect? 5. 
"  that  any  tenant  or  occupier,  at  the  time  of  such  commutation,  who 
sball  have  signified  his  dissent  from  being  bound  to  pay  any  such  rent- 
charge  as  aforesaid,  or  who  shall  hold  his  lands  under  a  lease  or  agree- 
ment providing  that  the  same  shall  be  holden  and  enjoyed  by  him 
free  of  tithes,  and  every  tenant  or  occupier  who  shall  occupy  any  lands 
by  any  lease  or  agreement  made  subsequently  to  such  commutation, 
and  who  shall  pay  any  such  rent-charge,  shall  be  entided  to  deduct 
the  amount  thereof  from  the  rent  payable  by  him  to  his  landlord,  and 
shall  be  allowed  the  same  in  account  with  the  said  landlord  (m)."     By 
this  clause,  therefore,  the  rent-charge  in  lieu  of  tithes  becomes  a  charge 
upon  the  landowners,  not  the  occupiers,  and  therefore  in  leases  and 
agreements  made  afler  a  commutation  is  effected  in  any  parish,  it  is 
necessary  for  landlords  either  to  demand  an  increased  rent,  or  spe- 
cially to  stipulate  that  the  tenant  shall  pay  the  rent-charge. 

The  rent-charge  is  to  be  liable  to  rates,  charges,  and  assessments,  Liability  of 
as  tithes  have  previously  been(n) ;  and  are  to  be  assessed  on  the  owner  j^^^^  *° 
of  the  rent-charge,  and  may  be  recovered  from  the  occupiers  of  the 
lands  out  of  which  the  rent-charge  issues  (p) ;  and,  in  case  they  are 
not  paid  by  the  owner  of  the  rent-charge,  may  be  recovered  from  the 
occupier  in  the  way  that  poor  rates  may  be,  upon  giving  the  occupier 
twenty-one  days'  notice  in  writing  previous  to  any  half-yearly  day  of 
payment  of  the  rent-charge.     But  no  occupier  is  to  be  liable  to  pay 
at  any  one  time  a  greater  sum  than  the  rent-charge,  payable  in  respect 
of  the  lands  occupied  by  him  in  the  parish,  shall  amount  to  for  the 
current  half-year  in  which  the  notice  is  given.    Any  occupier  paying 
them  2nay  deduct  the  amount  from  his  rent;  and  any  landlord  or 
owner  in  possession  who  has  paid  them,  or  from  whom  the  amount 
lias  been  so  deducted,  may  deduct  the  amount  from  the  rent-charge,  or 
may  recover  it  from  the  owner  of  the  rent-charge.    There  is  no  per- 
sonal liability,  however,  on  the  owner  of  land  to  pay  a  tithe  commu- 
tation rent-charge ;  and  a  tenant  liable  to  pay  it,  who  leases  property 
on  the  land  after  the  expiration  of  his  term,  is  not  entitled  to  recover 
damages  against  his  landlord  for  allowing  such  property  to  be  dis- 
trained for  the  rent-charge,  although  not  payable  until  afler  the  expira- 
tion of  the  tenancy  (p). 

The  14  &  16  Vict.  c.  60,  recites  that,  by  the  3  &  4  Will.  IV.  c.  90, 
''it  is  provided  that  in  levying  any  rate  necessary  for  the  purposes  of 

(«)  By  3  &  4  Vict  c  15,  temporary  pro-  (n)  See  ante,  Chap.  III.,  Sect  8,  (e). 

▼islon  is  made  for  payments  to  be  made  in  (o)  By  sect  70,  amended  by  7  Will.  IV. 

lieu  of  titbea  during  the  time  intervening  &  1  Vict  c.  69,  i.  8,  and  2  &  8  Vict  c.  62, 

between  the  fixing*  <>f  the  ffross  sum  to  be  s.  8. 

paid  to  the  tithe-owner,  and  the  confirma-  (p)  CfrifenhiM^fe  ▼•  Dondtis,  8  Com.  Law 

tioD  of  the  apportionment  on  the  different  Rq>.  91. 
lands  of  t^e  parish. 


Native  and 
Effect  of  a 
Composition. 
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the  said  act,  the  owners  and  occupiers  of  houses,  buildings  and  pro- 
perty (other  than  land)  rateable  to  the  relief  of  the  poor  in  any  parish, 
'  shall  be  rated  at  and  pay  a  rate  in  the  pound  three  times  greater  than 
that  at  which  the  owners  and  occupiers  of  land  shall  be  rated  at  and 
pay  for  the  purposes  of  the  said  act.''  It  then  recites  that,  by  the 
11  &  12  Vict.  c.  63,  it  is  provided  "for  the  purposes  of  the  said  last- 
mentioned  act,  that  the  occupier  of  any  land,  such  as  arable,  meadow 
or  pasture  ground  only,  shall  be  assessed  in  respect  of  the  same  in  the 
proportion  of  one-fourth  part  only  of  the  net  annual  value  thereof: 
And  whereas  it  is  just  that  tithes,  tithe  rent-charges,  and  other  like 
payments  issuing  out  of  land,  should  be  assessed  for  the  purposes  of 
the  said  acts  in  the  same  proportion  of  their  net  annual  value  of  sach 
land  itself.'*  It  then  enacts  that  tithes,  tithe  rent-charges,  modases^ 
compositions,  rent  and  other  payments  in  lieu  of  tithe  shall  be  as- 
sessed under  the  firstly  recited  act,  as  and  in  the  same  proportion  of 
their  annual  value  as  land ;  and  under  the  secondly  recited  act,  as  in 
the  same  proportion  of  their  annual  value  as  land^  and  as  arable, 
meadow  or  pasture  ground  only  (y). 

(b)  Composition* 
Previous  to  the  act  for  the  commutation  of  tithes,  instead  of  taldng 
the  tithes  in  kind,  it  was  much  more  usual  for  the  landowna"  and 
the  proprietor  of  tithes  to  make  an  arrangement  for  the  payment  of 
a  certain  fixed  annual  composition  in  lieu  of  tithes.     This  compositioD 
is  not  in  the  nature  of  a  lease  of  the  tithes,  but  rather  of  a  bargain 
and  sale  of  the  tenth  part  of  the  produce ;  and  may  therefore  be  by 
parol  or  in  writing  merely,  and  need  not  be  made  by  deed,  as  is  the 
case  with  a  lease  of  tithes.     It  may  be  made  either  for  one  year  only, 
or  for  a  given  number  of  years.     When  there  is  a  specific  agreemeot 
made  for  one  year,  and  it  is  suffered  to  go  on  without  any  farther 
arrangement,  a  sort  of  continuing  contract,  somewhat  analogous  to  a 
tenancy,  is  created  between  the  parties,  upon  the  terms  of  the  original 
agreement.    This  must,  however,  be  understood  where  the  parties  to 
the  agreement  remain  the  same,  for  such  parol  composition  for  titheB 
are  merely  personal,  and  cease  with  the  occupation  of  the  ta[iant ;  bat 
the  compositions  paid  by  the  former  occupier  are  pnmk  facie  evidenoe 
of  the  value  (r).     Compositions  for  tithes  cease  also  on  the  death  of 
the  incumbent  with  whom  they  were  made,  at  least  as  to  his  saocea- 
sor ;  but  if  the  successor  continue  to  receive  the  next  paymeDt  doe 
after  the  death  of  his  predecessor,  he  can  only  be  accountable  to  tiie 
executors  for  such  portion  of  it  as  the  value  of  the  tithes,  if  paid  in 
kind,  accruing  due  between  the  last  composition  received  by  the  late 


(q)  And  see  ante.  Book  II.,  Chap.  III., 
Sects. 


(r)  jPayiKoti  ▼.  Kirkby,  2  Chit.  40S. 
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incumbent  and  his  death,  would  have  amounted  to,  and  not  pro  ratfi,     Book  II. 

.  '  r  '  Chapter  VII 

according  to  the  time  which  had  run  before  his  death  from  the  last      sect.  5. 

payment  (5). 

Upon  the  principle  of  the  analogy  just  alluded  to,  a  notice  to  deter-  Notice  to  de- 
•  •*•       r     **v  f  1       •  •     au  •     termmeaCom- 

mme  a  composition  lor  tithes  must  be  given  m  the  same  manner  as  m  position. 

cases  of  landlord  and  tenant,  when  it  is  intended  to  put  an  end  to  the 
arrangement     Such  notice  must  also  be  a  six  months'  notice,  expiring 
at  that  period  of  the  year  at  which  the  composition  commenced.     In 
this  respect  also  tithes  are  assimilated  to  land ;  if,  therefore,  a  com- 
position for  tithes  be  made  by  J.,  as  proprietor,  and  he  leases  them 
to  B.,  whose  interest  is  afterwards  put  an  end  to  by  ^.  before  any 
alteration  is  made  in  the  composition,  A.  cannot  determine  it  without 
a  six  months^  notice  (0*    A  composition  for  tithes  from  Michaelmas 
to  Michaelmas  is  not  determined  by  the  tenancy  of  the  land  expiring 
at  Lady-day,  but  there  must  be  notice;  accordingly,  where  a  tenant 
continued   to  hold  part  of  the  farm  for  her  away-going  crop  till 
Michaelmas  following  the  end  of  the  term,  it  was  held,  that  a  tender 
of  the  composition  to  Lady-day,  and  setting  out  of  tithe  upon  the 
part  thus  occupied,  was  no  answer  to  an  action  for  a  year's  com- 
.position(u).     Where  a  composition  subsists   for  tithes  from  year  to 
year,  and  such  year  commences  at  Michaelmas,  a  notice  given  on  the 
12th  of  September,  to  determine  the  composition  at  the  ensuing 
Michaelmas,  is  not  sufficient  (x).    Where  there  was  a  composition 
for  tithes  from  Michaelmas  to  Michaelmas,  a  notice  that  the  tenant 
will  pay  tithe  in  kind  after  the  26th  of  March,  some  tithes  being 
payable  in  May,  but  indicating  no  period  when  the  composition  was 
to  expire,  was  held  an  insufficient  notice  (y).     In  an  action  for  not 
setting  out  tithes,  where  the  defendant  had  been  under  a  pecuniary 
composition  with  the  plaintiff,  it  was  held,  that  parol  evidence  of  the 
defendant  stating  his  refusal  to  pay,  and  that  there  was  a  modus  in 
the  parish,  and  denying  the  plaintiff's  right  to  take  tithes,  was  sufficient 
to  determine  such  composition,  without  any  agreement  or  notice  for 
that  purpose  (2r).    Where  a  composition  for  tithes  had  been  long  paid 
by  the  farmer,  and  two  years  before  an  action  of  debt,  brought  on 
the  Stat.  2  &  3  Edw.  VI.  c.  13,  for  not  setting  out  the  tithes,  the 
vicar  in  a  conversation  with  the  farmer  demanded  his  tithes  vicarial, 
on  which  the  other  tendered  him  40«.  (the  annual  composition),  which 
the  vicar  refiised  to  take,  but  assigned  no  reason  for  his  refusal ;  this 
was  held  to  be  no  evidence  of  a  notice  to  determine  the  composition, 
which  notice  ought  to  be  unequivocal :  and  it  was  held  also,  that  the 

(<)  WWiama  ▼.  Patvell,  10  East,  269.  (x)  Hewitt  y.  Adamt,  7  Bro.  Par.  Cas.  64; 

(I)  Wyhurd  ▼.  Tuck,  1  Bos.  &  Pul.  458 ;  12  East,  84,  n. 

see  also  Goode  ▼.  Howells,  4  Mees.  &  VITels.  (y)  Goode  v.  Howellt,  4  Mees.  &  Wels. 

198;  1  Horn.  &  HurL  199.  198;  1  Horn.  &  Hurl.  199. 

(v)  Hulm€  V.  Pardar,  M^Clel.  898;  1  Car.  (s)  Bower  v.  Major,  1  Brod.  &  Biog.  4; 

&  Pay.  93.  8  Moore,  216 ;  see  ante,  285,  286. 
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farmer  not  having  denied  the  vicar's  right  to  tithe  in  kind  before  tbe 
action  brought^  was  not  precluded  from  taking  objection  to  the  action 
at  the  trialy  for  want  of  a  proper  notice  to  determine  the  oomposition, 
analogous  to  a  notice  to  quit  land,  by  putting  the  vicar  to  tbe  strict 
proof  of  his  right  to  tithe  in  kind  (a).  If  the  bargainee  of  tithes  for 
one  year  under-let  them  to  the  several  occupiers  of  land,  no  notice  to 
determine  the  under-letting  need  be  given  by  another  bargainee  of  the 
same  tithes  for  the  following  year  (b), 

(c)  Remedies. 
By  section  81  of  the  act  for  the  commutation  of  tithes,  6  &  7  WiU. 
IV.  c.  71,  if  the  rent-charge  is  in  arrear  for  twenty-one  days,  the 
person  entitled  to  it,  after  having  given  ten  days'  notice  in  writing, 
at  the  usual  or  last  known  residence  of  the  tenant  in  possessioa,  may 
distrain  for  the  arrears,  being  not  more  than  two  years'  arrearsyaod 
may  dispose  of  the  distress  as  if  it  were  a  distress  for  rent(c):  and 
by  section  82,  if  the  rent-charge  is  in  arrear  for  forty  days,  and  there 
is  no  sufficient  distress  on  the  premises,  a  writ  may  be  issued  to  the 
sheriff  to  summon  a  jury  to  assess  the  arrears,  being  not  more  than 
two  years'  arrears ;  after  which  a  writ  of  haberi  facias  possessionem 
may  issue,  to  cause  the  owner  of  the  rent-charge  to  have  possessioa 
of  the  land,  until  the  arrears  of  the  rent-charge  and  the  expenses  are 
satisfied.  By  section  85,  notwithstanding  any  apportionment  of  the 
rent-charge,  every  part  of  the  land  in  the  parish  which  is  occupied 
by  the  person  who  is  occupier  of  the  land  on  which  the  rent-chaige 
in  arrear  is  charged,  whether  occupied  by  him  as  owner,  or  as  tenant 
under  the  same  landlord  under  whom  he  occupies  the  land  on  whidi 
the  rent-charge  in  arrear  is  charged,  is  to  be  liable  to  be  so  distramed 
or  entered  upon,  for  the  purpose  of  satisfying  arrears,  whether  charge- 
able on  the  lands  on  which  the  distress  is  taken  or  entry  made,  or 
upon  any  other  part  of  the  lands  so  occupied  and  holden(i{).  It  is 
not  necessary  that  the  owner  of  a  rent-charge  should  endeavour  to 
levy  by  distress  for  each  half-year's  payment,  but  he  may  recover  hf 
the  process  given  by  section  82,  for  any  period  not  exceeding  two 
years,  if  at  the  end  off  that  period  there  is  no  sufficient  distress  on  the 
premises  {e). 

Vict  c.  15,  8.  5.  As  to  the  snffideney  of  t 
notice  of  action  under  the  5  &  6  V^ict  cH 
s.  19,  in  respect  of  irregolar  proceedinp 
under  a  distress  for  tithe  rent-chsi^  ^ 
Howard  v.  Retner,  22  Law  Times,  Q.  B^  St. 

(d)  By  statute  7  &  8  Vict  c.  8i,  s.  Si 
power  is  given  to  distrain  for  the  reai- 
charge  apportioned  on  land  in  the  <*^*'|P'! 
tion  of  railway  companies,  or  any  other  Ism 
of  the  company  in  the  same  pariah  or  die* 
where. 

(«)  In  re  CamberwU  Bent-Ckargt  Mi^ 
ment,  4  Queen's  B.  Rep.  151 ;  3  Gale  ft  Dvf- 
365. 


(a)  Fell  v.  Wilson,  12  East,  S3. 

(b)  Cox  V.  Brainy  3  Taunt  95. 

(c)  Under  a  local  inclosure  act,  suhsti- 
tuting  a  yearly  com  rent  in  lieu  of  tithes, 
with  a  power  of  distress,  it  was  held,  that 
tbe  goods  of  a  tenant  coming  in  under  the 
owner  of  land  which  had  remained  several 
years  untenanted,  and  wholly  unprofitable, 
were  liable  to  be  distrained  for  such  corn- 
rent  in  arrear ;  Newling  v.  Pearse,  1  Bam. 
&  Cres.  437 ;  2  Dowl.  &  RyL  607. 

If  the  amount  in  arrear  is  under  20iL,  a 
person  selling  the  distress  by  auction  need 
not  have  an  auctioneer's  license;   8  &  9 
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By  the  12  Sc  13  Vict  c.  67,  s.  1,  a  sequestrator  may  bring  actions     Book  II. 
or  suits,  or  levy  a  distress,  or  take  any  other  proceeding  in  his  own  ^°s&ct?5T^^' 
name  as  sequestrator  for  the  recovery  of  tithes,  tithe  rent-charge,  tithe  Remedy  of  Se- 
composition  or  substitution,  &c.,  due  to  the  incumbent  questraton. 

Previous  to  the  act  for  the  commutation  of  tithes  taking  effect.  Summary  Re- 
the  recovery  of  tithes  not  exceeding  lOZ.  in  value  (/),  where  no  pre-  ^^  t*tEr^" 
scription,  composition,  modus,  agreement  or  title  is  insisted  on  {ff),  ^^^^  ^  &  7 
must  be,  under  the  statutes  7  &  8  Will.  III.  c.  6 ;  63  Geo.  III.  c.  127;  ^"^^  ^^'  "^  '^^' 
7  Geo.  IV.  c.  16;  6  &  6  WiU.  IV.  c.  74,  and  4  &  6  Vict.  c.  36,  by 
application  to  two  justices,  who  may  determine  the  matter,  and 
a  distress  may  be  made ;  an  appeal  being  given  to  the  quarter  ses- 
sions.    For  sums  not  exceeding  lOZ.  yearly  value,  the  tithe-owner 
must  proceed  before  justices,  and  within  two  years,  under  the  statute 
5  &  6  Will.  IV.  c.  74,  but  if  the  title  is  disputed  viv&  voce  before 
the  justices,  the  owner  may  then  proceed  by  suit  in  equity,  and 
recover  six  years'  arrears  (A).     In  the  case  of  Quakers  in  the  same 
way,  by  statutes  7  &  8  Will.  III.  c.  34,  s.  4;  63  Geo.  III.  c.  127;  6 
k  6  Will.  IV.  c.  74;  and  4  &  6  Vict  c.  36,  proceedings  may  be 
taken  against  them  for  tithes  to  the  extent  of  602.  value  (i).  By  statute 
14  A:  16  Vict,  c,  26,  s.  4, ''  if  any  occupying  tenant  of  land  shall  quit, 
kaWng  unpaid  any  tithe  rent-charge  for  or  charged  upon  such  land 
wbich  he  was  by  the  terms  of  his  tenancy  or  holding  legally  or 
equitably  liable  to  pay,  and  the  tithe  owner  shall  give  or  have  given 
notice  of  proceeding  by  distress  upon  the  land  for  recovery  thereof,  it 
shall  be  lawful  for  the  landlord  or  the  succeeding  tenant  or  occupier  to 
pay  such  tithe  rent-charge  and  any  expenses  incident  thereto,  and  to 
Tecover  the  amount  or  sum  of  money  which  he  may  so  pay  over 
against  such  first-named  tenant  or  occupier,  or  his  legal  representatives 
in  the  same  manner,  as  if  the  same  were  a  debt  by  simple  contract  due 
from  such  first-named  tenant  or  occupier  to  the  landlord  or  tenant 
making  such  payment" 

Where  a  conaposition  for  tithes  exists,  as  the  sum  claimed  is  due  Actions  pre- 
upon  a  contract' between  the  parties,  the  proper  remedy  is  an  action  stat'e  &  7 
of  assumpsit  or  debt    Where  no  such  arrangement  has  been  made,  ^i^^'  ^v.  c.  7i. 
and  the  landowner  has  omitted  to  set  out  the  tithes,  and  the  annual 
▼alne  exceeds  10L(J),  the  tithe  owner  is  entitled  to  bring  an  action 
of  debt  on  the  statute  2  &  3  Edw.  VI.  c.  13,  for  treble  the  value  of 
the  tithes  not  set  out.  As,  however,  it  is  sometimes  questionable  whether 
an  actual  contract  for  composition  exists,  it  is  usual  to  declare  in  an 
action  of  debt,  containing  counts  both  for  not  setting  out  the  tithes, 
and  for  tithes  bai^ned  and  sold.     It  should  be  observed,  that,  m  the 

(/)  Peyton  v.  fFats^n,  3  Queen's  B.  Rep.  (h)  Rolwuon  v.  Purday,  16  Mees.  &  Well. 

668.  11. 

{g)  JU*  ▼.  Wroitesleyt  1  Barn.  &  Adol  (%)  See  Bum's  Justice,  tit  Ttthes. 

648;  and  Bex  v.  MUnrtno  (Chapelwardens),  (j)  Peytm  v.  WaUtm,  8  Queen's  B.  Re^). 

6  Uanle  &  Selw.  248 ;  ante,  Book  1 1.,  Chap.  658. 
H.,  Sect  8. 
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action  for  a  composition^  damages  are  recovered  to  the  amomit  proved, 
and  of  course  costs  as  in  ordinary  actions ;  whilst  in  the  latter  actioo, 
for  not  setting  out,  the  plaintiff  recovers  no  costs,  but  instead  thereof 
treble  the  value  of  the  tithes  not  set  out  The  Limitation  Act,  3  &4 
Will.  IV.  C.27,  ss.  1, 2,  does  not  prevent  the  tithe-owner  from  recovering 
under  the  2  &  3  Edw.  VI.  c.  13,  from  the  occupier,  though  the  tithes 
have  not  been  set  out  for  twenty  years  (A).  In  an  action  on  the  statste 
2  &  3  Edw.  VI.  c.  1 3,  the  plaintiff  is  entiUed  to  recover,  though  the  wit- 
nesses on  both  sides  give  some  evidence  of  a  custom  to  take  less  tlna 
one-tenth,  and  of  other  varying  modes  of  payment,  if  that  evidence 
is  not  conclusive  as  to  some  custom  (Z).  Upon  a  general  agreement 
for  the  retaining  of  tithes  for  so  much  per  annum,  where  no  time  is 
specified  for  the  payment,  interest  cannot  be  demanded  (m).  The 
remedy  which  the  landowner  has  against  the  tithe  proprietor  for  not 
taking  away  the  tithes  in  a  reasonable  time,  is  either  a  distress  damage 
feasant,  or  an  action  on  the  case  for  the  injury  sustained  by  the  non- 
removal  of  the  tithes  (n). 

Whenever  the  tithe  owner,  whether  parson  or  layman,  has  recdved 
tithes  from  a  defendant  at  any  previous  time,  it  amounts  to  an  admisr 
sion  on  tiie  part  of  the  latter  of  the  tiUe  of  the  former,  who  need  not 
therefore  give  any  evidence  of  his  title  to  the  tithes :  thus  it  has  beea 
held,  that  a  layman,  lessee  of  the  tithes  of  certain  doses,  which  the 
rector  lets  by  auction  in  separate  lots  every  year,  proves  a  sufficient 
titie  to  enable  him  to  recover  on  the  statute  2  &  3  Edw.  VI.  for  not 
setting  out  tithes,  if  he  proves  that  he  received  payment  for  tiAes  k 
a  former  year  (o).  But  evidence  that  the  parishioners  have  treated 
with  a  proprietor  for  composition,  is  not  alone  sufficient  to  estabii^ 
his  possession  of  tithes  in  an  action  on  the  statute  {p).  A  parishioner, 
however,  who  has  compounded  with  the  parson  one  year  for  his  tithes, 
and  has  not  determined  the  composition,  cannot  set  up  as  a  defence 
to  an  action  for  the  next  year's  composition  money,  that  the  pl^tiff is 
simoniacus  (q).  Where  no  such  admission  has  been  made  by  the  land- 
owner, the  tithe  proprietor  must  give  strict  evidence  of  his  title  to  the 
tithes ;  as,  if  he  be  the  parson,  by  showing  his  presentation  and  induc- 
tion ;  if  he  be  a  lay  proprietor,  by  showing  his  tide  in  the  ordinaiy 
way ;  or  if  he  be  a  lessee,  by  proving,  in  addition  to  his  lessor's  tide, 
his  own  right  as  lessee. 


Kight  to  kUl 
Game. 


Sect.  6. —  Game  and  Fishing. 
All  the  previous  statutes  relating  to  game  were  by  1  &  2  WiD.  IV. 
c.  32,  repealed,  and  the  qualifications  which  were  formerly  required  to 

(Xr)  Ely  {Dean  and  Chapter)  v.  Ca»h,  \5  (n)  Baker  v.  Leatkes,  Wightw.  113. 

Mees.  &  Wels.  617  ;  see  Bunbury  y.  Fuller,  (o)  Gansom  v.  Wells,  8  Taunt  543L 

9  Exch.  Rep.  128.  (p)  Wybttrd  v.  Tttck,  1  Bos.  &  PuL  4»^ 

(I)  Blundell  v.  Maudtley,  15  East,  641.  (q)  Brooketby  v.  Watts,  6  Taunt.  333 ;  S 

(m)  Shipley  v.  Hammond,  6  Esp.  114.  Marsh.  38. 
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k31  game  are  now  no  longer  necessary,  and  every  certificated  person     Book  IL 
maykfll  game(0.     By  the  same  act  it  is  unlawful  to  lay  poison  to    "sect?^^^^ 
kill  game.  ■"" 

By  the  late  act,  1 1  &  12  Vict.  c.  29,  any  person  in  the  actual  occu-  Hares,  ii  &  12 
pation  of  inclosed  lands,  or  any  owner  who  has  the  right  to  kill  game  ^*®**  ^  ^* 
thereon,  may  by  himself,  or  any  person  authorized  by  him  in  writing 
in  a  given  form  (u),  or  to  the  like  effect,  take,  kill  or  destroy  hares  on 
such  lands  without  paying  any  duty. 

Where  leases  or  agreements,  made  previously  to  the  statute  1  &  2  Rights  of 
Will.  IV.  c.  32  (6th  October,  1831),  exist,  the  landlord  has  the  right  ^*^"-    d 
of  enteriii^  on  the  land  himself  to  kill  game,  or  of  authorizing  certifi- 
cated persons  to  do  so ;  and  no  lessee  has  the  right,  except  when  it 
has  been  expressly  allowed  by  such  lease  or  agreement,  where  a  fine 
has  been  taken  on  the  lease,  or  the  lease  itself  exceeds  twenty-one  years : 
provided  that  nothing  in  the  act  is  to  authorize  any  person  to  take 
game  where  by  either  previous  or  subsequent  contracts,  &c.,  the  right 
18  reserved  to  landlords  and  other  persons,  or  to  prejudice  the  rights 
of  owners  of  forests,  chases  or  warrens,  or  the  lords  of  manors :  and 
iFJiere  the  landlord  has  the  right  to  kill  game  to  the  exclusion  of  the 
occupier,  either  by  the  act  or  by  reservation,  he  may  authorize  other 
certificated  persons  to  do  so :  and  the  occupier  who  is  excluded  is 
liable  to  a  penalty  for  killing  or  pursuing  game  without  the  landlord's 
authority  (x). 

Where  there  v«ras  a  covenant  in  a  lease  of,  amongst  other  things,  a  Wanen. 
rabbit  warren,  that  the  lessee  would  at  the  expiration  of  the  term  leave 
on  the  warren  10,000  rabbits,  the  lessor  paying  for  them  so  much  per 
thousand ;  it  was  held,  that  parol  evidence  was  admissible  to  show  that 
by  the  custom  of  the  country  the  word  ''  thousand,"  as  applied  to  rab- 
bits, denoted  1,200  (y). 

Where  by  written  agreement  a  party  has  let  to  the  defendant,  at  Right  to  fish, 
a  yearly  rent,  the  right  of  fishing  in  a  river  with  rod  and  line,  and  the 
fiahery  has  been  so  used,  the  rent  may  be  recovered  under  an  indebi- 
tatus count  for  use  and  occupation  of  the  fishery,  and  the  plaintiff's 
cbim  may  be  so  described  in  the  particulars  of  demand  (z). 


Sect.  7. — Building  Act. 
In  order  as  much  as  possible  to  prevent  the  damage  consequent  The  Building 
g  in  crowded  streets,  an  act  of  parliament  (a),  yj^'^^g^ 


upon  fires  happening 


(1)  As  to  excepdons  in  leases  of  the  right 
to  enter  and  Idll  game,  see  ante,  Book  I., 
3hap.  IV.,  Sect.  7,  p-  102;  see  also  post, 
Sect  9. 

(s)  The  foDowing  is  the  form :  "  I,  A.  B,, 
fe  aatborise  C  J>»  to  kill  hares  on  [my 
mdi,  or  the  lands  ocrcupied  by  me,  as  the 

ut  aoy  ft«],  within  the of [here 

*9€rt  tie  name  qfthe  parith  or  other  place,  aa 


the  case  may  &«].    Dated  this day  of 

—  {_here  insert  the  day,  month  and  year"]. 

Witness .  A.  A" 

[  &  2  WUl.  IV.  c.  82,  ss.  7,  8, 11, 12. 
Smith  V.  Nelson,  8  Bam.  &  Adol.  728. 
Hotford  V.  Pritchard,  8  Exch.  Rep. 
793. 

(a)  Stat  14  Geo.  III.  c.  78,  amended  by 
25  Geo.  III.  C.77,  and  50  Geo.  III.  c.  75. 


vrime 
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Who  are  Liable 
under  the  Act 
7  ft  8  Vict. 


usually  called  the  Building  Act,  was  passed  in  the  beginning  of  Ik 
reign  of  his  late  Majesty  King  George  the  Third.  This  statute,  how- 
ever, is  now  repealed,  as  to  the  construction  of  buildings,  by  the  new 
Building  Act,  7  &  8  Vict.  c.  84  (b),  which  came  into  operation  on  the 
1st  January,  1845.  It  has  a  more  extensive  operation  than  the  former 
statute,  but  is  still  confined  to  London  and  a  certain  district  immedi- 
ately surrounding  it.  It  contains  minute  directions  for  the  constrac- 
tion  of  all  buildings  within  the  district  (c),  for  the  building  and  rebuild- 
ing of  party-walls  (<f),  for  stopping  openings  in  external  walls  (e),  for 
repairing  and  rebuilding  ruinous  buildings  (/),  as  to  the  constractioQ 
of  cellars  used  for  dwellings  (g),  and  as  to  the  carrying  on  dangerous  or 
noxious  trades  (A) ;  as,  however,  it  is  very  voluminous,  the  reader  most 
be  referred,  for  more  specific  information,  to  the  act  itself  (t). 

The  new  Building  Act,  7  &  8  Vict.  c.  84,  enables  the  owner  of  a 
building  who  has  incurred  expenses  in  respect  of  a  party  stractnre, 
•^^8*»">'«S*'^»  built  as  required  by  the  act,  to  recover  from  the  person  entided  to  the 
itures.  immediate  possession  of  the  adjoining  building  or  ground,  or  who  is  in 

the  immediate  occupation  thereof (i),  certain  compensation;  and  mitil 
such  expenses  are  paid,  the  builder  is  to  have  the  sole  possession  of  the 
party  structure,  and  of  the  ground  on  which  it  stands.     An  accowitis 
to  be  delivered  (Z)  by  the  person  building,  to  the  "  owner"  of  the  ad- 
joining premises  of  the  expenses  of  the  work ;  this  **  owner''  h&ag 
defined  to  be  (m) ''  every  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  ?iny  ground  or  tenemeot, 
or  in  the  occupation  of  such  ground  or  tenement,  other  than  as  a  tannt 
from  year  to  year,  or  for  any  less  term,  or  a  tenant  at  will."    If  this 
owner  does  not  appeal  against  the  proportion  of  the  expenses  cfaaifed 
on  him,  or  after  an  appeal  does  not  pay  the  amount  fixed  (n),  then  the 
person  building  may  recover  the  amount  by  summary  process,  bdbre 
two  justices  or  a  police  magistrate  (o).    The  persons  entitled  to  the 
immediate  possession,  or  the  occupiers  of  premises,  must  in  the  first 
instance  bear  the  expenses  imposed  on  the  "owner,**  subject  to  hi§ 
^  right  to  be  indemnified  according  to  the  terms  under  which  tb^ 

hold  (p).  Occupiers  may,  unless  there  be  any  covenant  or  agreemeBt 
to  the  contrary  between  the  parties,  deduct  from  the  rents  payable  to 
their  landlord  expenses  they  have  so  paid  through  the  defiiult  of  their 
landlord  (y).    When  the  expenses  have  been  paid  by  the  "  owner," 

many  provisions  on  the  same  mbjcctSt  as 
well  as  on  other  points  whidi  may  beooase 
applicable  to  other  towns.  See  abo  **5* 
11  &  12  VicL  c.  63,  for  promoting  FM» 
health. 

k)  Sects.  46  and  lU. 

I)  Sect.  47. 

m)  Sect  2. 

n)  Sect  47. 

[o)  Sect  102. 

p)  Sects.  46  and  111. 

[q)  Sect  48. 


(b)  Amended  by  9  &  10  Vict  c.  5.  Held 
to  be  of  "a  local  and  personal  nature;" 
Richards  v.  Easto,  15  Mees.  &  Wels.  244 ; 
S  Dow.  &  Low.  515. 

ic)  Sects.  5,  &c. 
d)  Sects.  20,  &c 
(e)  Sect  37. 
(/)  Sects.  40,  &c. 
(g)  Sect  53. 
(h)  Sects.  54  and  55. 
(t)  The   general  Towns    Improvement 
Clauses  Act,  10  &  11  Vict  c.  34,  contains 
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upon  whom  the  payment  of  them  has  first  fallen,  then  as  to  any  build-  Book  II. 
iflgheld  mider  any  lease  or  agreement  made  before  the  1st  January,  Se™^^^' 
1846,  he  may  recover  over  against  any  other  person  liable  under  the 
previously  existing  law(r),  and  the  official  referees  shall  determine 
who  are  so  liable;  but  if  held  under  any  lease  or  agreement  made 
after  the  1st  January,  1845,  except  a  lease  renewable  for  ever  on  a 
fixed  fine,  the  expenses  shall  be  charged  upon  the  lessor,  subject,  how- 
ever, to  any  express  covenant  or  agreement  («)  in  that  behalf  (0*  Per- 
sons on  whom  the  expenses  first  fall  may  also  obtain  contribution  from 
other  owners,  according  to  their  amount  of  interest,  which  shall  be 
settled  by  the  official  referees  (u). 

The  effisct  of  covenants  to  repair,  when  taken  in  connection  with  the  Rights  as  be- 
provisions  of  the  old  Building  Act,  has  not  been  very  clearly  decided.  J^d^xciTMul*^** 
In  one  case  the  question  was  raised,  whether  a  general  covenant  by  under  the  old 
the  tenant  to  repair,  did  not  compel  him  to  pay  for  the  rebuilding  of  a  in"re^ct  of 
party-wall  under  the  act;  but  the  court  merely  decided,  that  in  an  Contribution 
action  against  the  tenant  on  such  a  covenant  a  plea  of  performance,  walls. 
except  as  to  the  repairs  of  a  party-wall,  which  were  done  under  the 
ad^  and  which  did  not  become  necessary  by  any  act  or  neglect  of  the 
defendant,  was  sufficient  {x).    This  decision  proceeds  on  the  ground 
that  the  statute  intended  to  render  the  owner  of  the  improved  rent 
liable  to  the  burden  in  question :  and,  therefore,  the  lessor  of  a  house 
at  rack-rent  (there  being  no  other  person  entitled  to  any  kind  of  rent), 
is  liable  to  contribute,  although  the  lessee  may  have  improved  the  pre- 
mises (y),  and  so  the  assignee  of  the  lessee  of  premises  at  a  fixed  rent, 
which  premises  he  has  considerably  improved,  and  consequently  ren- 
dered of  greater  annual  value,  is  not  liable  to  be  called  upon  for  con- 
tribution under  the  statute  as  the  owner  of  the  improved  rent  (z).    In 
two  other  cases,  where  the  tenants  held  under  general  covenants  to 
repair,  it  was  held  that  they  could  not  recover,  against  their  landlords, 
expenses  they  had  been  put  to  in  rebuilding  party-walls ;  but  in  both 
cases  the  tenants  had  not  pursued  the  course  pointed  out  by  the  sta- 
tute (a).     In  another  case  it  was  held,  that  the  tenant,  who  had  cove- 
nanted to  repair  generally,  might  deduct  the  amount  he  had  been  com- 
pelled to  pay  for  similar  repairs  in  the  first  instance  from  his  rent, 
under  the  provisions  of  the  statute,  even  though  he  might  thereby  be- 
come liable  to  his  lessor  under  the  covenant  (i).    Where  a  tenant 

(r)  By  the  old  Building  Act,  14  Geo.  III.       2  and  Sect  9,  (b). 
e-  78,  8.  41,  this  liability  is  cast  on  the  (/)  Sect  49. 

" •         U)"      " 


of  llie  improved  rent;"  as  to  the  (u)  Sect.  50. 

tonstniction  of  which  expression  the  reader  (x)  Stone  v.  Greenwell,  cited  S  Term'Rep. 

must  be  referred  to  the  different  treatises  461 ;  Moore  v.  Clark,  5  Taunt  90. 

on  the  sabjeet  (y)  Beardmore  v.  Fox,  8  Term  Rep.  214. 


(«)  It  would  be  as  well  in  all  leases  or  (z)  Lamhe  v.  Hemans,  2  Bam.  &  Aid.  467. 

■greements  for  leases  of  property  within  the  (a)  Bolwuon  v.  Leuns,   10  East,    227  ; 

limits  of  the  act,  that  an  express  contract  Pizei       ~           "" 

shoold  be  ioserted  as  to  party  atructiires.  {b] 

See  a  fonn,  post*  Book  III.,  Chap.  I.,  Sect  S03. 


limits  of  the  act,  that  an  express  contract      Pizey  y.  Rogers,  Ry.  &  Mood.  357. 

shoold  be  inserted  as  to  party  atructiires.  (fr)  Songster  y.  Bhrkhead,  1  Bos.  &  Pul. 
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Property  in 
Party-walls. 


# 


Other  Deci- 
sions on  the 
old  Building 
Act 


covenanted  to  pay  '^  all  taxes^  rates,  duties,  assessments  and  impo- 
^^  sitions/'  '^  it  being  the  true  intent  and  meaning  of  these  presents,  that 
the  lessor  should  have  the  said  yearly  rent  of  60Z.  hereby  reserved  in 
net  money,  without  any  deduction,  defalcation  or  allowance  out  of  the 
same,  on  any  account  whatsoever;"  and  there  was  also  a  general 
covenant  by  the  tenant  to  repair,  and  also  that  he  would  ''  bear,  pa; 
and  allow  a  reasonable  share  and  proportion  of  or  for  and  towaitis 
supporting,  repairing,  amending  and  cleansing  all  party-walls,  &c;''it 
was  held,  that  he  could  not  compel  Ins  lessor  to  contribute  to  the  ei- 
penses  of  entirely  rebuilding  a  party-wall  (c).  But  where  the  covenant 
by  the  tenant  was  to  pay  *'  the  land  tax  and  all  other  taxes,  rates, 
assessments  and  impositions  whatever,"  it  was  held,  that  the  tenant 
was  not  bound  to  contribute  to  such  expenses  (d).  Where  the  owner 
of  a  house  demised  some  adjoining  land  to  a  person  who  covenanted 
to  build,  and  in  so  doing  used  the  wall  of  his  lessor's  house  as  a  party- 
wall,  it  was  held,  that  the  act  did  not  apply  so  as  to  allow  the  lesor  to 
ask  for  contribution  for  the  use  of  the  wall  (e).  In  a  case  in  which  a 
tenant,  after  the  expiration  of  a  beneficial  lease,  rebuilt  a  house,  which 
subsequently  to  the  determination  of  his  lease  was  consumed  by  fire, 
and  in  so  doing  made  use  of  the  party-wall  of  the  adjoining  house ;  after 
which  the  ground  landlord  granted  him  a  new  lease,  in  consideratioa 
of  the  expense  incurred  in  rebuilding,  at  a  rent  of  seven  guineas,  the 
house  being  worth  602.  per  annum,  to  hold  from  a  day  then  past;  the 
Court  of  Common  Pleas  thought  the  lessee  could  not  be  considered  as 
the  owner  of  the  improved  rent;  and  that  no  previous  agreement  for  a 
new  lease  could  be  presumed  from  the  retrospective  habendum  in  the 
lease,  so  as  to  bring  the  case  within  Peck  v.  Wood,  and  therefore  it 
was  held,  that  the  owner  of  the  adjoining  house  could  not  recover  as 
against  him  a  moiety  of  the  expense  of  building  the  party-wall  (/). 

In  cases  where  the  old  Building  Act  applied,  if  two  persons  had  a 
party-wall,  one  half  of  the  thickness  of  which  stood  on  the  land  of 
each,  they  were  not  therefore  tenants  in  common  of  the  wall,  or  of 
the  land  on  which  it  stood,  although  the  wall  was  erected  at  the  jckai 
expense  of  the  two  proprietors  (^).  That  act  did  not  make  party* 
walls  common  property ;  and  if  one  proprietor  added  to  the  hogfat  of 
such  a  party-wall,  and  the  other  pulled  down  the  addition,  the  first 
might  maintain  an  action  of  trespass  for  pulling  down  so  mudi  of  it 
as  stood  on  the  half  of  the  wall  which  was  erected  on  the  phintiflrs 
soil  (A). 

An  administrator  of  a  lessor  was  held  liable  under  the  old  Baikiiiig 


(c)  Barrett  y.  Bedford  (Duke),  8  Term 
Rep.  603. 

(d)  Southall  V.  Leadhetter,  3  Term  Rep. 
458;  see  also  Beardmort  y.  Fox,  8  Term 
Rep.  214. 

(e)  William  y.  PoeklingUm,  2  Barn.  & 
Adol.  878. 


(/)  Taylor  v.  Reed,  6  Tamit  249. 

(i)  Matte  V.  Hawkine,  6  Tamit  20;  «ee 
also  Cubitt  v.  Porter,  8  Ban.  &  Cre&  tS7  : 
2  Man.  &  RyL  267;  and  ante,  Chap- 1 V^ 
Sect  5,  p.  454k 

(h)  Ibid. 
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Act  as  owner,  to  contribute  towards  the  rebuilding  of  a  party-wall  (i). 
Where  the  wall  of  a  bouse  already  built  was  made  use  of  in  the  con- 
slroction  of  a  house  adjoining,  it  was  held,  that  the  notice  required  by 
the  14  Geo.  III.  c.  78,  s.  14,  for  obtaining  contribution  towards  the 
expense  of  the  wall  so  used,  might  be  given  within  a  reasonable  time 
after  the  adjoining  house  was  built,  and  that  six  years  was  hot  an 
unreasonable  time,  the  parties  having  been  endeavouring  to  keep  the 
circumstances  of  the  case  secret  (A).    The  old  Building  Act  did  not 
destroy  the  right  to  lateral  windows,  which  existed  before  that  act(0; 
therefore  the  owner  of  windows  in  an  edifice,  carried  up  above  a  party- 
wall,  contrary  to  the  provisions  of  the  act,  could  nevertheless  recover 
against  the  owner  of  the  adjoining  land  who  contributed  to  the  wall, 
for  darkening  the  lights.    An  edifice  built  not  conformably  to  that  act, 
in  respect  whereof  no  conviction  was  had  within  three  months,  was 
nevertheless  not  rendered  legal  by  the  lapse  of  that  time,  but  might  be 
afterwards  proceeded  against  under  the  act(m).    The  penalty  given 
by  that  statute  was  recoverable  against  the  master-builder,  and  not 
against  the  master  of  the  premises  (n).     A  lease  made  for  the  express 
purpose  of  the  premises  being  used  to  boil  oil  and  tar,  which  is  con- 
trary to  the  provisions  of  the  25  Geo.  III.  c.  77 (o),  would,  it  seems, 
be  probably  held  to  be  void  {p).     Before  an  action  could  be  brought 
to  recover  a  proportion  of  the  expenses  of  building  a  party-wall,  the 
accounts  prescribed  by  sect.  41  of  the  statute  had  to  be  delivered, 
whether  the  house  be  occupied  by  the  owner  or  by  a  tenant;  and  a 
formal  demand  of  the  money  had  to  be  made  twenty-one  days  before 
action  brought  (q).    The  three  months'  notice  required  by  sect.  38  was 
only  necessary  where  the  person,  who  at  the  time  when  it  was  neces- 
sary to  build,  &c.,  was  liable  to  pay,  could  not  agree  with  the  owner  of 
the  adjoining  house  (r).     A  house  occupied  by  a  tenant  under  a  lease 
for  twenty-one  years  was  during  the  term  accidentally  burnt,  and  being 
ruinous  was  pulled  down  under  the  provisions  of  the  7  &  8  Vict  c.  84, 
and  expenses  thereby  incurred  ;  by  the  lease  the  tenant  was  exempted 
from  paying  rent  for  the  time  that  the  house  was  untenantable  by 
reason  of  an  accidental  fire ;  it  was  held,  that  the  expenses  incurred 
could  not  be  recovered  from  the  landlord,  a  tenant  for  life  of  the 
Inversion,  under  sect.  42  of  the  act,  which  throws  the  burden  upon 
*'  the  owner  of  every  such  building,  being  the  person  entitled  to  the 
immediate  possession  thereof  («)." 

(0  ThacMer  ▼.  JFilsCfh  S  Ad.  &  El.  142; 
4  Ker.  &  Man.  658 ;   1  Har.  &  Wol.  131. 

(*)  Collin*  ▼.  JnUon,  4  Bing.  551 ;  1 
Moore  &  Pay.  454. 

(/)  TitterUm  v.  Ctmyert,  5  Taunt  465 ;  1 
Manb.  140. 

(»)  Ibid.  • 

(»}  Meymet  ▼.  SmUhgate,  8  Egp.  223, 

(«)  This  statute  is  not  repealed  by  the 
ocw  act,  7  &  8  Vict.  c.  84. 


Cbaptsi^VI 


(  p)  Gat  Light  Company  v.  Turner,  6  Bing. 
N.C.666;  6  Bing.  N.  C.  324 ;  7  Scott,  779; 
8  Scott,  609. 

(q)  Philip  ▼.  Donati,  2  Taunt  62.  Aa  to 
any  remedy  by  mandamus,  see  Reg.  y.  Pont- 
ford,  I  Dowl.  &  Low.  116;  and  Reading  v, 
Barnard,  Mood.  &  Malk.  71. 

(r)  Peek  v.  Wood,  5  Term  Repu  180. 

(«)  Sqffron  Hill  Overteert  (Ex  parte),  24 
Law  J.,  M.  C,  56. 
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Sect.  1. — When  and  for  what  maintainable. 
The  action  of  covenant  lies  for  the  recovery  of  damages,  for  Ae 
breach  of  any  agreement  entered  into  by  deed,  whether  it  be  by  in- 
denture or  deed-poll ;  and  whether  the  covenant  be  implied  in  law,  or 
expressed  in  fact.  It  is,  therefore,  the  proper  form  of  action  to  be 
resorted  to  in  all  cases  of  dispute  between  landlord  and  tenant,  wben 
the  contract  between  them  has  been  by  deed.  A  defence  to  a  writ  of 
summons  and  plaint  complaining  of  a  breach  of  contract  for  non- 
payment of  rent,  stating  that  defendant  had  agreed  for  a  certain  con- 
sideration to  accept  and  had  accepted  an  abated  rent,  and  that  the 
sum  demanded  was  a  violation  of  the  agreement ;  and  further  pleading 
that  the  only  sum  due  was  60/.,  which  defendant  brought  into  court; 
was  held  bad,  because  it  did  not  allege  whether  or  not  the  agreement 
was  under  seal  (a). 

It  appears  to  be  essential  that  the  covenantee  should  be  a  putj  to 
the  indenture,  for  the  action  only  lies  upon  a  deed  inter  partes,  between 
the  parties  thereto :  thus,  where  by  a  lease  rent  was  reserved  to  a 
persoQ  who  was  not  a  party  to  the  lease,  and  the  lessees  covenaoted 
with  him  and  the  lessors  to  pay  rent ;  it  was  held,  that  covenant 
would  not  lie  at  the  suit  of  him  and  the  lessors  (&).  Again,  where  in 
covenant  upon  an  indenture  of  lease,  it  appeared  that  the  landlord,  by 
writing  not  under  seal,  authorized  his  attorney  to  execute  a  lease  for 
him  and  on  his  behalf,  and  the  attorney  signed  and  sealed  the  lease  in 
his  own  name;  it  was  held,  that  the  landlord  could  not  maintain 
covenant  against  the  tenant  upon  the  indenture,  although  the  covenants 


(a)  Neville  v.  Hyland,  8  Ir.  Law  Rep., 
N.  S.,  238. 


(b)  Southanqiton  {Lord)  v.  Brmm^  6  Bare. 
&  Cres.  718. 
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were  expressly  stated  to  have  been  made  by  the  tenant  to  and  with  the  Booif  J  ^ 
landlord  (c).  In  a  late  case,  where  B.  assigned  the  lease  of  a  house  %mt.  h' 
to  A.  by  deed,  subject  to  certain  covenants,  and  A.  took  possession,  ^ 

it  was  doubted  whether  -B/s  remedy  for  a  breach  of  the  covenants 
was  not  by  an  action  of  covenant,  although  A.  never  executed  the 
deed(d). 

Where  the  deed  which  contains  the  covenant  is  absolutely  void,  of  When  Cove.^ 
course  the  covenant  is  also  avoided,  and  no  action  can  be  maintained  m^nuined  m 
for  its  infraction ;  but  if  the  deed  be  merely  voidable,  an  action  may  *  ^*>'Jj 
be  maintained  for  a  breach  of  covenant  which  happened  before  the 
deed  became  void;  thus  upon  the  statute  13  Eliz.  c.  20,  (since  re- 
pealed,) respecting  leases  made  by  parsons,  which  enacts,  that  upon 
non-residency  for  eighty  days  the  lease  shall  be  void,  it  has  been 
adjudged,  that  an  action  of  covenant  may  be  maintained  upon  a  lease 
by  a  parson  by  indenture,  after  the  lease  became  void  by  non-resi- 
dency, for  a  covenant  broken  before  (e).     Covenant  cannot  be  main- 
tained for  breaches  committed  by  a  lessee  subsequent  to  the  service  of 
a  writ  in  ejectment  for  a  forfeiture,  on  a  clause  that  for  any  breach 
of  covenant  the  lease  should  determine  and  be  utterly  void(/). 

Wherever  the  right  to  maintain  an  action  of  covenant  depends  upon  Effect  of  a 
the  performance  of  jiny  matter  which  is  a  condition  precedent,  it  must  c^"  nt  ^"  ^^^ 
be  shown  that  the  plaintiff  has  put  himself  in  a  situation  to  maintain 
his  action  by  the  performance  of  the  precedent  matter  (g).  When, 
however,  the  defendant  has  prevented  the  performance  by  his  own 
neglect  or  default,  it  is  equivalent  to  a  performance  by  the  plaintiff  (A). 
Where  something  is  covenanted  or  agreed  to  be  performed  by  each  of 
two  parties  at  the  same  time,  he  who  was  ready  and  offered  to  perform 
his  part,  but  was  discharged  by  the  other,  may  maintain  an  action 
against  the  other  for  not  performing  his  part(i)'  If  the  one  party 
disable  himself  from  performing  his  part,  the  other  party  is  not  obliged 
to  offer  performance  of  his  part,  but  may  have  an  action  imme- 
diately {k)  :  thus,  where  the  lessor  covenanted  with  the  lessee  to  make 
him  a  new  lease,  on  surrender  of  the  old  one  within  twenty  years, 
and  before  the  twenty  years  expired  the  lessor  aliened  the  land  to 
another  by  fine ;  it  was  held,  that  as  he  had  disabled  himself  from 
accepting  a  surrender,  and  consequently  making  a  new  lease,  an  action 
of  covenant  might  be  immediately  maintained  (Z).  If,  however,  a  man 
have  lands  for  a  term  of  years,  and  covenant  to  leave  them  in  as  good 


(c)  Berkeley  v.  Hardy,  5  Barn.  &  Cres. 
«55;  8  Dowl.  &  Ryl.  102. 

(d)  Hawkins  ▼.   Sherman,  3  Car.  &  Pay. 

(e)  Nunne  v.  Gee,  Cro.  Eliz,  78. 

(/)  Jonet  V.  Carter,  15  Meea.  &  Wela. 
718. 

{g)  Ante,  Book  I.,  Chap.  IV.,  Sect  5, 
(c),  p.  92. 


(A)  Hoiham  v.  East  India  Company,  I 
Term  Rep.  638. 

(0  Jonet  V.  Barkley,  2  Dougl.  684;  and 
«ee  Laird  v.  Pirn,  7  Mees.  &  Wels.  474; 
Hurl.  &  Walm.  II;  De  Medina  v.  Norman, 
9  Mees.  &  Wels.  820;  2  Dowl.,  N.  S.,  239. 


(k)  1  Esp.  N.  P.  285, 

(I)  Sc  -        " 


Scott  V.  Mayn,  Cro.  Eliz.  450. 
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a  plight  as  he  found  them,  although  he  pull  down  the  houses,  tbe 
lessor  shall  not  have  an  action  of  covenant  before  the  end  of  the  tenn; 
for  the  covenant  has  relation  thereto,  and  he  may  rebuild  them:  but  if 
he  do  waste  in  a  wood,  covenant  lies ;  for  he  cannot  repair  it(m). 

An  action  of  covenant  does  not  lie  upon  an  implied  covenant— as 
for  quiet  enjoyment — for  a  disturbance  in  a  part  of  the  premises 
expressly  excepted  out  of  the  demise ;  because,  as  there  is  no  demise 
as  to  tbe  excepted  premises,  no  implied  covenant  can  arise  by  intend- 
ment of  law.  It  has  accordingly  been  held,  that  if  a  man  let  a  house, 
excepting  two  rooms,  and  is  disturbed  therein,  covenant  does  not  lie: 
although  if  he  had  excepted  a  passage  thereto,  and  had  been  dis- 
turbed in  that,  it  might  have  been  maintained  ;  for  it  lies  for  a  thing 
which  the  lessee  agrees  to  let  tbe  lessor  have  out  of  the  dem^ 
premises  (n). 

Sbct.  2,— Between  the  Contracting  Parties, 
The  action  of  covenant  may  in  all  cases  be  maintained  by  or  against 
the  parties  to  the  contract,  or  their  personal  representatives,  whether 
the  covenant  be  such  as  runs  with  the  land,  or  is  merely  of  a  personal 
nature.     Besides  this  right,--which  is  founded  on  the  privity  of  con- 
tract,— in  every  case  of  a  covenant  running  with  the  land,  the  action 
may  be  maintained  by  or  against  parties  to  whom  the  interest  in  the 
land,  whether  it  be  the  reversion  or  the  term,  has  come,  although  they 
are  no  parties  to  the  contract ;  this  again  is  founded  upon  the  pOTty 
of  estate,  and  continues  only  during  the  period  such  privity  exists.   A 
lessee,  on  the  other  hand,  has,  from  his  covenant,  both  a  privity  of 
contract  and  of  estate ;  and  though  he  assigns,  and  thereby  destroys 
the  privity  of  estate,  yet  the  privity  of  contract  continues,  and  he,  or 
his  personal  representatives,  is  liable  in « covenant  notwithstanding  tbe 
assignment.     If  the  tenant  for  a  term  convey  the  term  by  way  of 
mortgage,  and  then  join  with  the  mortgagee  in  an  under-lease,  in  whiA 
the  covenants  for  rent  and  repairs  are  only  with  the  mortgagor  and  his 
assigns,  and  the  interests  of  the  mortgagor  and  mortgagee  become 
extinguished  by  being  united  to  the  reversion,  still  the  mortgagor  may 
maintain  covenant  against  the  under-lessee,  the  covenants  being  ia 
gross  (o).     In  cases  where  the  privity  of  estate  exists,  the  action  lies 
either  against  the  assignee  of  the  term  at  common  law,  because  the 
covenant  runs  with  the  land,  or  against  the  lessee  on  his  contract,  at 
the  election  of  the  lessor.     Indeed,  the  latter  may  charge  both,  but  he 
can  take  out  execution  against  one  only ;  for  if  he  takes  both  in  exe- 
cution, he  who  is  last  taken  may  have  an  audita  querela. 


(m)  F.  N.  B.  145,  (K).  Performance  of 
conditions  precedent  may  be  averred  gene- 
rally in  pleading ;  see  15  &  16  Vict  c.  76, 
s.  67. 


(n)  Cole't  ease,  1  Salk.  196. 
(o)  Stokes  V.  Bussei^  3  Tenn  Rep-  67S: 
Webb  V.  Rtusel,  ibid.  d93. 
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When  the  parties  to  the  deed  are  single,  and  alive  at  the  time  of    BooxIS^ ' 
action  brought,  of  course  no  difficulty  arises,  for  the  action  may  be       sect.  1 
brought  by  the  covenantee  against  the  covenantor.     Where,  however,  "        T" 
either  of  the  parties  have  a  joint  interest,  considerable   nicety  is  in  case  of  j 
found  (/?).    The  rule  as  to  the  propriety  of  the  joinder  or  non-joinder  Covcnanifc 
of  parties,  in  an  action  of  covenant  for  breaches,  has  been  thus  laid 
down :  where  the  words  of  a  covenant  are  expressly  and  positively 
joint,  it  will  be  so  construed,  although  the  interest  may  be  several,  and 
vice  vers^ ;  but  where  the  words  are  ambiguous  in  this  respect,  they 
may  be  construed  to  be  joint  or  several,  according  to  the  interest  {q). 
But  the  legal  niceties  to  be  found  in  the  decisions  are  now  of  less  im- 
portance than  they  formerly  were,  the  non-joinder  and  mis-joinder  of 
plaintifis  being  amendable  before  and  at  the  trial,  and  after  notice  on 
a  plea  of  non-joinder,  and  the  mis-joinder  of  defendants  being  also 
amendable  before  and  at  the  trial  under  the  16  &  16  Vict.  c.  76.  ss.  34, 
35,  36  and  37  (r). 

In  a  lease  of  a  colliery  the  two  lessees  covenanted  '^jointly  and 

severally**  with  the  lessor  "in  manner  following,"  viz.,  &c. ;  then 

followed  several  other  covenants,  after  which  was  a  covenant  that 

monies  due  should  be  accounted  for  and  paid  by  the  lessees,  their 

executors,  &c.,  not  saying  and  each  of  them :  this  and  the  former 

covenants  were  held  to  be  several  as  well  as  joint  («).     A  joint  action  of 

covenant  is  not  maintainable  against  two  on  an  implied  covenant,  if  it 

appear  on  production  of  the  lease  that  one  only  demised,  and  the 

other,  who  had  merely  an  equitable  interest,  confirmed  it).    Tenants  in 

common  ought  to  join  in  the  action  of  covenant  for  rent  (m)-     Upon  a 

lease  by  tenants  in  common,  the  survivor  may  sue  for  the  whole  rent ; 

although  the  reservation  be  to  the  lessors  according  to  their  respective 

interests,  (a:). 


ip)  An  indenture  of  lease  recited  that 
the  leasee  had  agreed  to  take  the  premises, 
tod  that  a  third  person  had  i^p*eea  to  enter 
into  the  covenant  after  mentioned  for  se- 
curing payment  of  the  rent ;  the  lessee  and 
surety  then  covenanted  to  pay  the  lessor  the 
rent;  and  further,  that  the  lessee  should 
heep  the  premises  In  repair;  there  were 
also  other  covenants  similarly  framed  for 
matters  to  be  performed  by  the  lessee ;  it 
was  held,  that  the  surety  was  jointly  bound 
with  the  leasee  by  the  covenant  to  repair  as 
well  as  the  covenant  to  pay  rent ;  Copland 
V.  Laparie,  8  Ad.  &  El  617. 

iq)  Sar$bU  v.  Park,  12  Mees.  &  Wels. 
146;  Shep.  Touch.  Preston's  edit  166, 
citing  Jtames  v.  Emery,  6  Price,  529;  2 
Hoore,  19^ ;  Mills  ▼•  Ladbrooke,  7  Man.  & 


Gran.  218;  7  Scott,  N.  R.  1005;  Bradbume 
V.  Bo^ld,  14  Mees.  &  Wels.  659 ;  Hopkin^ 
$on  V.  Lee,  6  Queen's  B.  Rep.  964 ;  and  see 
Wak^ld  V.  Brown,  9  Queen's  B.  Rep.  209 ; 
Foley  V.  Addenbrooke,  4  Queen's  B.  Rep. 
197 ;  8  Gale  &  Dav.  64;  Uarrold  v.  Whtt- 
taker,  1 1  Queen's  B.  Rep.  147  \  Magnay  v. 
Edwards,  IS  C.  B.  479. 

(r)  See  also  ss.  88,  89,  60. 

(«)  Northumberland  {Duke)  v.  Errington, 
6  Term  Rep.  522. 

(<)  Smith  V.  Poeklington,  1  Cromp.  & 
Jerv.  445 ;  1  Tyr.  309. 

(«)  Bull.  N.  P.  158. 

(jr)  Wallace  v.  M'Laren,  1  Man.  &  Ryl. 
516.  See  also  aa  to  distresses  by  tenants 
in  common,  ante,  867. 
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Book  III. 

Chapter  I. 

Sect.  3. 


When  the  Suit 
is  for  Breaches 
arising  in  the 
Testator's 
Lifetime. 


When  the 
Action  is  for 
Breach  of  Co- 
venants after- 
wards. 


When  the 
Action  is  for 
Breach  of  real 
Covenants 
afterwards. 


Sect.  3. — Between  Derivative  Parties. 
(a)  Personal  Representatives. 

For  a  covenant  broken  in  the  lifetime  of  the  testator,  the  executor, 
and  not  the  heir  or  assignee,  shall  have  the  action  of  covenant, 
although  upon  a  real  covenant  which  runs  with  the  land ;  and  the 
damages  shall  be  recovered  by  the  executor,  though  not  named,  as  be 
personally  represents  the  testator  (y).  But  where  there  is  a  continuing 
breach  in  the  life  both  of  the  ancestor  and  heir,  as  where  the  premises 
covenanted  to  be  repaired  by  the  lessee  are  out  of  repair  both  in  the 
lifetime  of  the  ancestor  and  after  his  death,  the  heir  is  entitled  to  bring 
an  action  {z).  An  executor  of  a  lessor  may  sue  the  lessee  for  breach 
of  a  covenant  not  to  fell,  stub  up,  lop  or  top  timber  trees  excepted 
out  of  the  demise,  the  breach  having  been  committed  in  the  life- 
time of  the  lessor  (a).  So  the  executor  of  a  tenant  for  life  may  soe 
for  breach  of  a  covenant  to  repair,  committed  in  the  lifetime  of  the 
testator  (J). 

Executors  or  administrators  may  maintain  an  action  of  covenant 
on  personal  covenants  made  to  the  persons  they  represent  Yet, 
according  to  a  learned  writer,  where  the  covenant  is  but  personal,  the 
executor  or  administrator  of  the  covenantor  shall  not  be  charged  (e). 
An  action  will  lie  on  an  express  covenant  against  an  executor,  bat 
not  on  a  covenant  in  law ;  and  it  will  lie  by  an  executor  of  an  assignee 
of  a  lessee  on  a  covenant  for  quiet  enjoyment,  and  for  a  breach  after 
the  death  of  the  lessor  (^).  If  a  lessor  covenant  with  the  lessee  to 
make  him  a  new  lease  at  the  end  of  his  terra,  and  the  lessee  dies, 
his  executor  may  have  an  action  of  covenant  on  this^  though  not 
named  (e). 

Where  there  has  been  any  breach  of  such  of  the  lessee's  covenants 
as  run  with  the  land,  after  the  death  of  the  covenantor,  and  his  CI^ 
cutors  or  administrators  have  entered  into  possession  of  the  premises, 
and  created  a  privity  of  estate,  the  lessor  has  his  election  to  charge 
them  either  as  executors — in  which  case  the  judgment  must  be  de 
bonis  testatoris — or  assignees,  without  naming  their  representatiTC 
character,  but  stating  generally  in  the  declaration,  that  the  estate  of 
the  lessee  in  the  premises  lawfully  came  to  the  defendants, — ^in  whidi 
case  the  judgment  shall  be  de  bonis  propriis.  The  executor  of  a  lessee, 
is  liable  to  the  grantee  of  the  reversion  on  such  a  covenant;  though 


(y)  Esp.  N.  p.  295.  As  to  the  rights 
and  Habuities  of  executors  and  adminis- 
trators in  case  of  the  death  of  plaintiffs  and 
defendants,  see  16  &  16  Vict  c  76,  ss.  136 
to  140,  &C. 

(s)  Vivian  v.  Champion,  2  Raym.  1125; 
2  Lev.  92;  1  Salk.  lil. 

(a)  Raymond  v.  Fitch,  2  Cromp.  M.  & 
Ros.  5SS ;  1  Gale,  337 ;  5  Tyr.  985. 


(6)  lUekett  V.  JVeaver,  12  Meek  &  ^^ 
718. 

{e)  Fitz.  Nat  Brc?.  145,  (D);  Bra  I* 
Covenant,  12;  Shep.  Touch.  482. 

(rf)  Shep.  Touch.  178 ;  fFUliamt  t.  Bv- 
rell,  1  Com.  B.  Rep.  402 ;  Adams  ▼.  Crift«9i 
6  Bing.  656 ;  4  Moore  &  Paj.  4dl. 

(«)  Plowd.  Com.  286. 
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the  lessee  may  have  assigned  his  term^  and  the  grantee  have  accepted     Book  III. 
rent  of  the  assignee  (/) ;  for  the  personal  representative  of  a  lessee       sect^s. 


for  years  is  his  assignee.  An  action  of  covenant  lies  by  the  lessor 
against  the  administrator  of  the  assignee  of  the  lessee^  against  whom 
he  declares  as  assignee^  for  a  breach  of  covenant  which  runs  with  the 
land  (y).  So  if  the  lessee  assign  over,  and  the  assignee  die  intestate, 
the  lessor  may  have  covenant  against  the  administrator  of  the  assignee, 
and  declare  against  him  as  assignee ;  for  such  covenants  bind  those 
who  come  in  by  act  of  law,  as  well  as  by  act  of  the  parties  (A). 
Though  all  the  estate  of  the  lessee  is  assigned  by  act  of  parliament,  if 
there  are  no  words  of  discharge,  the  lessee's  executor  is  still  liable  on 
the  covenant  for  the  rent  (i).  It  must  be  borne  in  mind,  that  personal 
representatives  can  be  charged  as  assignees  only  when  they  have  taken 
possession,  and  created  a  privity  of  estate :  therefore,  when  that  is  not 
the  case,  they  can  be  sued  in  their  representative  character  only  upon 
the  privity  of  contract.  When  they  are  sued  as  assignees,  they  are 
chargeable  for  such  part  of  the  rent  as  the  occupation  of  the  premises 
18  worth  (A). 

(b)  Assignees, 
The  assignee  of  a  term  is  bound  to  perform  all  the  covenants  an-  On  what  Cove- 
nezed  to  the  estate,  whether  named  in  the  deed  or  not :  he  may,  there-  Son  is  main-' 
fore,  be  sued  in  covenant  on  all  the  covenants  which  run  with  the  land  tainable 
and  are  annexed  to  the  realty  (Z).     He  is  not,  however,  in  any  case  nees. 
liable  on  a  mere  collateral  or  personal  covenant  (m).     The  assignee  of 
the  lessor  is,  by  statute  32  Hen.  VIII.  c.  34,  liable  in  the  same  way 
that  the  lessor  himself  is  on  covenants  running  with  the  land  (n). 

In  the  case  of  an  assignee,  there  is  privity  of  estate  only  and  he  is  For  what  Pe- 
liable  only  while  he  continues  to  be  legal  assignee ;  that  is,  while  in  |J  maintain-*^" 
possession  under  the  assignment ;  except,  indeed,  in  the  case  of  rent,  Me, 
for  which,  though  he  assign  over,  he  is,  notwithstanding,  liable  as  to 
the  arrears  incurred  before,  as  well  as  during  his  enjoyment  (o).     An 
assignee,  being  only  liable  while  in  possession,  if  he  assign  over  before 
a  breach,  is  not  liable  in  an  action  of  covenant,  though  his  assignee 
has  not  taken  possession  (j)).     Where  the  defendant  was  the  assignee 
of  the  original  lessee,  and  an  action  of  covenant  having  been  brought 
against  him  for  rent  reserved  on  the  lease,  he  pleaded  that  before  the 
rent  became  due,  he  had  assigned  all  his  interest  in  the  premises  to  one 
Rigg,  who  by  virtue  of  such  assignment  entered  and  was  possessed ; 
and  the  plaintiff  replied,  that  at  the  time  when  the  rent  became  due, 

(/)  Jdams  V.  Ti^ng,  4  Mod.  88;  S.  P.  (b),  p.  88. 
Brett  ▼.  Cumberland,  Cro.  Jac.  521.  (m)  Mayho  v.  BackhurMtt  Cro.  Jac.  438. 

(g)  BulL  N.  P.  159.  («)  Chit  Plead.  voL  i.  p.  181,  7th  edit. 

(A)  Esp.  N.  P.  290.  See  also  Williams  v.  Burrellf  1  Com.  B.  Rep. 

(•)  Bac  Abr.  tit.  Covenant,  (E  4,  n.).  402. 

(*)  Rubery  v.  Stevent,  4  Barn.  &  AdoL  (o)  Bac.  Abr.  tit  Covenant,  (E  4).     See 

241 ;  1  Nev.  &  Man.  182 ;  see  ante,  238.  also  ante,  87,  88,  214,  216. 

(0  See  ante.  Book  I.,  Chap.  IV.,  Sect  5,  {p)  Taylor  v.  Shum,  1  Bos.  &  Pul.  21. 
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the  defendant  remained  and  continued  in  possession,  and  denied  that 
Rigg  had  entered ;  on  demurrer,  it  was  held,  that  the  assignment  being 
admitted,  the  actual  possession  was  not  sufficient  to  charge  the  first 
assignee,  the  possession  in  law  being  in  the  second  assignee  by  Tirtne 
of  the  assignment  (q). 

As  to  the  question  how  far  actual  possession  of  the  assignee  is 
necessary  in  order  to  enable  the  lessor  to  maintain  covenant  against 
him,  it  has  been  decided,  that  by  the  assignment,  the  title  and  posMSr 
sory  right  pass,  and  the  assignee  becomes  possessed  in  law:  and  it  is 
immaterial  whether  it  be  an  assignment  of  the  usual  kind,  or  byi^y 
of  mortgage ;  for  the  principle  upon  which  the  assignee  is  liable  is  m 
respect  of  his  having  the  legal  estate  (r).     A  mortgagee,  though  out 
of  possession,  was  held  by  Lord  Kenyon  liable  as  assignee  notwith- 
standing; and  in  a  still  more  recent  case  it  was  held,  that  covenant  fcr 
non-payment  of  rent  lies  against  an  assignee  of  a  lease,  to  whom  m 
assignment  is  made  by  way  of  mortgage  security,  although  be  h» 
never  entered,  or  taken  actual  possession  («).    The  devisee  of  theeqoity 
of  redemption  (the  legal  fee  being  in  a  mortgagee)  is,  however,  not  liable 
in  covenant  as  assignee  of  all  the  estate,  right,  title  and  interest  of  the 
original  covenantor  (t).     When  a  trustee,  to  whom  two  leases  were 
assigned  in  trust  for  securing  an  annuity,  said  to  the  occupier  of  one 
of  the  demised  houses,  "  You  must  pay  the  rent  to  me ;  I  am  becotae 
landlord  for  my  client  who  has  the  annuity,  and  you  must  pay  «* 
ground-rents  for  me ;"  it  was  held,  that  he  was  liable  in  covenant  to 
the  lessor,  as  assignee  of  both  leases,  for  non-payment  of  rent  and  not 
repairing  (tt).     Where  a  lessee  died  intestate  and  his  widow  entered 
on  the  premises,  and  afterwards  her  son-in-law,  with  the  assent  of  the 
landlord,  took  the  premises  and  paid  rent,  it  was  held,  that  he  hw 
not  made  himself  executor  de  son  tort,  so  as  to  be  chargeable  as  tfr 
signee  (z).     An  action  of  covenant  cannot  be  maintained  i^inst  an 
under-lessee;  for  it  is  clearly  stated,  and  is  agreeable  to  the  text  of 
Littleton,  that  the  action  cannot  be  maintained  unless  against  an  as^- 
nee  of  the  whole  term(y) :  but,  if  ^.  demise  to  JB.  several  parcels  of 
land,  and  the  lessee  covenant  for  him  and  his  assigns  to  repair,  fa.» 
and  after  the  lessee  assigns  to  D.  all  his  estate  in  parcel  of  the  iana 
demised,  and  D.  does  not  repair  that  to  him  assigned,  the  lessor  may 
have  an  action  of  covenant  against  D.  the  assignee  (z).    Where  there 
was  a  general  covenant  to  repair  and  keep  in  repair,  and  the  lessee 
assigned  over,  subject  to  the  performance  by  the  assignee  of  the  cove- 


(q)  Walker  ▼.  Reeves,  2  Dougl.  461,  n.; 
S.  C.  better  reported,  3  Dougl.  19. 

(r)  Stone  v.  Evans,  MS.  overruling  Eat&n 
▼.  Jacques,  2  Dougl.  465 ;  see  also  Flight  ▼. 
Beniiey,  7  Sim.  140. 

(«)  miliams  ▼.  Bosamquei,  1  Brod.  &  Bing. 
aaS ;  a  Moore,  600. 

(0  Carlisle  {Maynr,  j-c.)  v.  Blamire,  8 


East,  487. 
(m)  Gretton  v.  Diggles,  4  Taunt.  TW- 
(x)  Pautt  V.  SimpeoH,  9  Qnecii's  B.  Kef 

(y)  Stone  v.  Evans,  MS. ;  Si  P.  Bt^ 
V.  Hatch,  1  Dougl  18S. 

(c)  Bac  Abr.  tit  Cavemant,  (E  Sy 
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nants  in  the  lease  from  the  day  of  assignment,  and  afterwards  the     Book  III. 
lessor  recovered  against  the  lessee  for  breach  of  the  covenant  to  repair ;       g^cT.  8.  ' 


it  was  held,  that  the  lessee  could  recover  over  against  the  assignee  for 
such  dilapidations  only  as  there  had  been  after  the  assignment  (a).  An 
assignee  of  a  lessor  may  be  liable  to  the  covenants  of  the  lease,  though 
good  by  estoppel  only  (jb). 

The  statute  32  Hen.  VIII.  c.  34,  gives  to  the  grantees  and  assignees  Actiona  by  Ai- 
of  reversions  of  lands,  tenements  and  other  hereditaments,  the  like  '^^^ 
adTantage  against  lessees  by  action  for  not  performing  conditions,  co- 
reoaots  or  agreements  contained  in  the  indentures  of  lessees,  as  the 
lessors  or  grantors  themselves  might  have  (c).    This  statute  does  not 
apply  to  assignees  of  a  lessor,  where  the  demise  is  not  by  deed  (d). 
The  surrenderee  of  a  copyhold  reversion  may  bring  covenant  against 
the  lessee  within  the  equity  of  this  statute,  for  it  is  a  remedial  law,  and 
no  prejudice  can  arise  to  the  lord  (e),  even  although  the  assignee  had 
assigned  the  term  before  the  surrender.     An  assignee  is  not  entitled 
under  this  act  to  arrears  of  rent  which  became  due  prior  to  the  assign- 
ment (/).     To  enable  the  assignee  of  a  reversioner  to  sue  on  the  cove- 
nants in  a  lease,  he  must  be  seised  of  the  same  reversion  to  which  the 
covenants  were  originally  annexed ;  therefore,  where  there  was  a  lease 
for  years,  under  which  the  tenant  entered,  but  which  was  never  exe- 
cuted by  the  lessor,  who  died  and  devised  the  property,  it  was  held, 
that  the  devisee  could  not  sue  as  assignee  of  the  reversion  for  breaches 
of  covenants  in  the  lease  (g),   A  lease  was  made  by  A,  and  JB.  his  wife, 
who  were  seised  of  an  undivided  moiety  in  right  of  the  wife,  and  also 
by  C,  who  was  seised  of  the  other  undivided  moiety,  and  it  contained 
a  covenant  by  the  lessee,  with  A.  and  C  only,  to  repair;  semble,  that 
this  was  not  a  covenant  running  with  the  land  on  which  the  assignee 
of  the  reversion  could  sue  (A).     If  a  mortgagor  and  mortgagee  of  a 
term  make  an  under-lease  in  which  the  covenants  for  the  rent  and 
repairs  are  only  with  the  mortgagor  and  his  assigns,  the  assignee  of 
the  mortgagee  cannot  maintain  an  action  for  the  breach  of  these  cove- 
nants, because  they  are  collateral  to  his  grantor's  interest  in  the  land, 
and  therefore  do  not  run  with  it;  but  the  mortgagor  himself  may,  the 
covenants  being  in  gross  (z).     Where  a  mortgagor  made  a  lease  for  a 
term,  reciting  the  mortgage,  and  the  lessee  covenanted  to  pay  a  certain 
sum  annually  in  part  of  the  interest  on  the  mortgage  at  a  certain  place, 

(a)  Hawkins  ▼.  Sherman,  S  Car.  &  Pay.  82^. 

*«9.  .  (/)  Flight  V.  Bentky,  7  Sim.  149. 

{h)  Sturgeon  ▼.  Wingfield,   15   Mees.   &  {g)  Cardwell  y.  Lucas,  2  Mees.  &  Wels. 

Well.  224;  see  ante,  171.  HI ;  2  Gale,  203;  and  see  Cooeh  v.  Good^ 

(e)  See  ante,  Book  I.,  Chap.  VII.,  Sect.  man,  2  Gale  &  Dav.  159;  2  Qaeen'a  B.  Rep. 

«.  (c),  p.  278.  580. 

(d)  Standen  ▼.  Chrietmat,  10  Queen's  B.  {h)  Wootton  y.   St^enoni,   12  Mees.   & 

Rep.  135:  post.  Chap.  VL.  Sect.  1.  Wels.  129. 

(•)  Ghoer  v.  Cope,  1  Salk.  185;  4  Mod.  (i)  Stokes  v.  Russel,  8  Term  Rep.  678. 
91;  mtitton  ▼.  Peacock,  8  Myl.  &  Keen, 
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Book  III.     it  was  held  a  covenant  in  gross,  not  running  with  the  land  (A).   An 
5^0x^8.  '    assignee  of  a  reversion  in  fee  of  a  house  by  one  deed,  and  of  a  lease 


for  years  of  land  by  another  deed,  may  bring  covenant  on  a  lease  made 
by  the  assignor  by  which  both  the  house  and  lands  were  demisedi 
although  he  so  derives  his  right  under  different  deeds  (/).     An  action 
will  lie  by  the  assignee  of  a  reversion  for  years  against  an  under-lessee 
on  a  covenant  to  leave  the  premises  in  repair :  upon  such  a  covenaDt, 
tenants  in  common  may  sue  a  lessee  of  a  house,  who,  after  the  demise, 
but  before  the  breach  alleged,  became  a  co-tenant  of  the  plaintiffs  in 
the  same  house  (m).     It  has  been  questioned  whether  the  assignee  of 
a  reversion  can  take  advantage  under  this  statute  of  a  proviso  in  a 
lease  for  lives,  that  if  the  lessee,  his  heirs,  Sec,  became  insolvent  and 
unable  in  circumstances  to  go  on  with  the  management  of  the  fann,  the 
demise  should  cease  (n).    The  assignee  of  a  lease,  which  appears  to  be 
good  only  by  estoppel,  cannot  maintain  an  action  on  the  covenants(o): 
but  where  a  person  who  was  in  fact  tenant  from  year  to  year,  as  be 
held  under  a  lease  for  years  which  was  voidable,  underlet  for  a  term, 
and  the  under-lessee  again  underlet  for  a  less  term ;  it  was  held,  that 
this  under-lessee  had  a  reversion  on  which  his  assignee  could  maiDtain 
an  action  of  covenant  (p).     It  seems  an  action  of  covenant  will  not  he 
by  an  assignor  against  an  assignee,  for  he  has  no  residuary  interest  (;). 
An  action  of  covenant  will  lie  by  the  assignee  of  the  reversion  of  part 
of  the  demised  premises,  against  the  lessee  for  not  repairing  (r) :  bat 
such  an  assignee  of  part  cannot  take  advantage  of  a  condition  broken, 
though  an  assignee  of  part  only  of  the  reversion,  but  of  the  whole 
property,  may  (s).    Where  a  lease  of  an  undivided  third  part  of  certain 
mines  contained  a  recital  of  an  agreement  made  by  the  lessee  with  the 
lessor  and  the  owners  of  the  other  two-thirds  for  pulling  down  an  old 
smelting-mill,  and  building  another  of  larger  dimensions,  and  the  lease 
contained  a  covenant  to  keep  such  new  mill  in  repair,  and  so  leave  it 
at  the  expiration  of  the  term,  but  did  not  contain  a  covenant  to  build; 
it  was  held,  that  the  assignee  of  the  lessor  of  the  one-third  might  sue 
in  respect  of  his  interest  {t).    The  assignee  of  a  reversion  has  no  ri^t 
of  action  for  breaches  of  a  covenant  as  to  repairs  committed  before  the 
assignment  of  the  reversion  (u).     A  copyholder  devised  an  estate  to 
another  without  surrendering  to  the  use  of  his  will.    The  devisee  of  the 

(k)  Pargeter  ▼.  Harris,  7  Queen's  B.  Rep.  2  Salk.  10. 

708.  (r)  Twynam  v.  Pickard,  2  fiarn.  »  AkL 

(/)  Pyot  V.  St.  John  (Lady),  Cro.  Jac.  329.  105. 

(m)  Yates  or  Gates  ▼.  CoU,  2  Brod.  &  (t)  Wright  v.  Burronghs,  3  Com-  B.  Rep. 

Bing.  660 ;  6  Moore,  564.  685 ;  4  Dow.  &  Low.  438. 

(n)  Doe  d.  Evans  or  Grijffiths  v.  Pritchard,  (t)  Sampson  ▼.  Easterbtfy  9  Bam.  &  Cres. 

5  Barn.  &  Adol.  765 ;  2  Nev.  &  Man.  489.  505;    4   Man.  &   Ryl.   422;   5L  C. 


(o)  Noke  V.  Awder,  Cro.  Eliz.  373,  437;  Easterby  v.  Sampson,  4  Moore  &  Pay.  eoi ; 

and  see  Carvick  v.  Blagrave,  I  Brod.  &  Bing.  6  Bing.  644 ;  1  Cromp.  &  Jerr.  105. 
531 ;  4  Moore,  303.  (u)  Johnson  v.  St.  Peter's,  Her^fm-d^  4  Ad. 

{p)  Oxley  ▼.  James,  13  Mees.  &  Wels.  &  El.  520;  6  Nev.  &  Man.  106;   1  Har.  It 

209.  WoL  720. 

\q)  Hicks  ▼.  Downing,  1  Lord  Raym.  99; 
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devisee,  having  consequently  no  estate  at  all  either  legal  or  equitable.     Book  III. 
demised  part  of  the  copyhold  by  deed,  and  the  lessor  covenanted  to    ^SEcirS/* 


nant* 


pay  rent,  and  assigned  the  lease.  The  heir-at-law  of  the  devisor  after- 
wards surrendered  to  the  use  of  the  second  devisee,  who  afterwards 
demised  another  part  of  the  copyhold  to  the  same  lessee,  and  instead 
of  graDting  a  fresh  lease  to  the  lessor  of  the  part  before  demised,  took 
a  covenant  from  him  to  perform  the  covenants  in  that  lease.  The  lessor 
afterwards  surrendered  the  copyhold  to  another;  and  the  question 
being,  whether  the  surrenderee  could  maintain  an  action  on  these  co- 
venants against  the  assignee  of  the  lessee ;  the  court  held,  that  no  such 
action  would  lie,  on  the  ground  that  the  reversion  by  estoppel  on  the 
first  lease  was  not  a  copyhold  transferable  by  surrender  and  admit- 
tance (t?).  But  where  a  mortgagor  of  a  term  of  years  made  an' under- 
lease by  indenture,  it  seems  that  this,  though  at  first  a  lease  by  estoppel, 
is  convertible  into  a  lease  in  interest  by  a  reconveyance  by  the  mort- 
gagees, so  as  to  give  a  right  of  action  to  the  assignees  of  the  lessee  on 
the  covenants  in  the  under-lease  (x). 

Sect.  4. — Declaration  (y). 
Whenever  the  action  is  founded  upon  privity  of  contract  the  venue  Venue  in  Ac- 
is  transitory,  and  may  be  laid  in  any  county  at  the  option  of  the  **°"' 
plaintiff;  where,  on  the  other  hand,  the  party  is  liable  by  reason  of  a 
privity  of  estate,  the  venue  is  local,  and  must  be  laid  in  the  county 
where  the  lands  are  situated  {z).  The  venue  is  therefore  transitory  in 
actions  on  leases  between  the  original  parties  and  their  personal  repre- 
sentatives ;  or  between  the  grantee  or  assignee  of  the  reversion  against 
the  lessee.  It  is  local  in  actions  between  the  lessor  or  his  personal 
representatives  or  devisee,  or  the  grantee  of  the  reversion  against  the 
assignee  of  the  lessee  (a);  and  between  the  assignee  of  the  lessee 
against  the  lessor  or  his  assignee  of  the  reversion  (ft).  However,  in 
an  action  where  the  venue  was  local,  and  it  was  laid  in  the  wrong 
county,  the  Court  refused  to  nonsuit  the  plaintiff,  the  locality  of  the  pre- 
mises not  appearing  on  the  record  (c).  In  cases  where  a  local  venue 
is  necessary,  if  there  are  several  facts  material  to  the  plaintiff's  action 

(p)  mUion  V.  Peacock,  2  Bing.  N.  C.  24.  "  That  the  plaintiff  by  deed  let  to  the 

414;  2  Scott,  630;  1  Hodges,  376;  2Myl.  &  defendant  a  house,  No.  401,  Piccadilly,  to 

Keen,  825,  as  explained  by  Parke,  B.,  in  de-      hold  for  seven  years  from  the day  of 

fifering  the  judgment  of  the  court  in  Goulds^       ,  a.  d. ;  and  the  defendant  by  the 

vertib  T.  Knights,  11  Mees.  &  Wels.  343.  said  deed  covenanted  with  the  plaintiff  well 

(*)  Webb  V.  Austin,  7  Man.  &  Gran.  701 ;  and  substantially  to  repair  the  said  house 

8  Scott,  N.  R.  419.    But  the  assignee  of  during  the  said  term  [according  to  *hs  cove- 

die  moilgagee,  where  the  mortgagor  joined  nant"] ;  yet  the  said  house  was  during  the  said 

in  the  assignment,  may  maintain  an  action  term  out  of  good  and  substantial  repair." 

for  use  and  occupation,  not  being  estopped  («)  See  15  &  16  Vict.  s.  41. 

hy  the  mortgagor's  lease ;  Down  (Lord)  v.  (a)  1  Saund.  238. 

Thmptm,  11  Jurist,  1008.  (b)  Berwick  {Mayor)  v.  Shanks,  11  Moore, 

(y)  The  15  &  16  Vict.  c.  76.  Sched.  (B.),  872. 

gwes  the  following  form  of  declaration  on  a  (c)  Boyes  v.  Hewetson,  2  Scott,  831 ;  2 

corenant  to  repair : —  Bing.  N.  C.  575. 
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How  much  of 
the  Deed 
should  be  set 
forth. 


What  amounts 
to  a  Variance 
generally. 
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arising  in  different  counties,  the  plaintiff  may  bring  his  action  of  cove- 
nant in  either  (d).  In  an  action  of  covenant  the  Court  will  not  change 
the  venue  before  plea  (e). 

In  covenant  on  a  lease  it  is  suflScient  if  the  declaration  sets  out  the 
legal  operation  and  effect  of  the  demise  (/).  The  proper  mode  is  to 
set  outy  that,  by  indenture,  certain  premises  therein  mentioned  were 
demised,  without  stating  them  particularly,  subject,  among  other 
things,  to  a  proviso,  setting  out  the  substance  of  the  covenant,  and 
the  breach  (g).  Where  the  action  is  against  the  original  lessee,  the 
breach  need  not  extend  to  assigns,  for  the  Court  will  not  presume  an 
assignment  (A). 

Before  considering  the  subject  of  variances  it  may  be  observed,  that 
an  accumulation  of  decisions,  commencing  at  an  early  period  and  re- 
quiring very  strict  proof  of  statements  in  pleadings,  had  infused  into 
our  law  a  narrow  and  technical  spirit,  so  that  justice  was  often  defiealed 
on  points  qiiite  immaterial  to  the  merits  of  the  case.   The  legislature  bas 
repeatedly  combated  this  tendency  of  courts  of  justice  to  decide  cases 
upon  mere  matters  of  form ;  and  for  this  purpose  has  passed  varioos 
statutes,  authorizing  amendments  to  be  made  in  order  to  ensure  the 
trial  of  cases  upon  their  merits.     In  the  two  last  enactments  on  this 
subject  the  language  of  the  legislature  is  more  decisive  than  any 
previously  used,   and   renders  compulsory  the   making  of  all  such 
amendments  as  may  be  necessary  to  determine  the  real  question  in 
controversy  (£).     It  has  been  thought  better,  on  the  whole,  to  retain 
most  of  the  decisions  on  the  subject  of  variance,  although  it  is  hoped 
that  many  of  them  will  serve  as  precedents  to  be  avoided  rather  than 
followed.     A  declaration  which  states  that  the  deed  was  indented, 
made  and  concluded,  on  a  day  subsequent  to  the  day  on  which  die 
deed  itself  is  stated  on  the  face  of  it  to  have  been  indented,  made  and 
concluded,  is  not  bad  for  the  variance  (k) ;  and  it  would  appear  that 
it  is  not  a  misdescription  of  a  lease  to  state  it  as  commencing  on  a 
particular  day,  when  the  habendum  is  fi'om  that  day  (/).     Where  in 

(d)  London  (Mayor)  v.  Cole,  7  Term  Rep. 
6%S ;  and  see  15  &  16  Vict.  c.  76,  s.  41. 

(e)  Bohrs  or  Maude  or  Rohrs  ▼.  Sessions, 
1  Cromp.  M.  &  Ros.  86  ;  2  Dowl.  699 ;  4 
Tyr.  275;  S.  P,  Weatherby  v.  Goring,  S 
Barn.  &  Cres.  552 ;  5  DowL  &  Ryl.  541 ; 
see  also  Arden  v.  Mornington,  4  Tyr.  56» 

(/)  Wilsmi  {Knt.)  v.  Brarnhall,  1  You.  & 
Jer.  2. 

(g)  Dundas  ▼.  Weymouth,  Cowp.  665; 
and  see  Price  v.  Fleetwood,  Cowp.  727. 

(A)  L<md<m  {Mayor)  v.  Tench,  B\x\\,  N.  P. 
164. 

(t)  The  222nd  section  of  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76, 
enacts,  that  "  it  shall  be  lawful  for  the 
superior  courts  of  common  law  and  every 
judge  thereof,  and  any  judge  sitting  at  nisi 
prius,  at  all  times  to  amend  all  defects  and 


errors  in  any  proceeding  in  civil 
whether  there  is  anything  in  writing  «» 
amend  by  or  not,  and  whether  tbe  defect  or 
error  be  that  of  the  party  applying  to 
amend  or  not;  and  aU  such  smewlmeBti 
may  be  made  with  or  without  costs  and 
upon  such  terms  as  to  the  court  or  judge 
may  seem  fit,  and  all  such  smeodmcnts  as 
may  be  necessary  for  the  purpose  of  deter- 
mining in  the  existing  suit  the  real  qacstio& 
in  controversy  between  the  parties  AaU  be 
so  made."  And  the  second  CommoD  tarn 
Procedure  Act,  17  &  18  Vict.  c.  125,  al  9i; 
contains  a  similar  enactment  as  to  asBcnd- 
ing  proceedings  under  that  ad. 

\k)  Hall  V.  Castenove,  4  East,  477 ;  I  Snutb, 
272. 

(0  Welsh  V.  FiOmr,  2  Mooze,  37a. 
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setting  out  the  deed  the  declaration  stated,  that  '^  it  was  witnessed.     Book  III. 
among  other  things,  that  as  well  in  consideration  of,  &c.,"  and  there       SBctf  4. 


Tras  no  word  in  the  declaration  to  answer  to  the  phrase  *'  as  well,"  and 
ODly  part  of  the  consideration  was  stated ;  it  was  held,  that  this  was  a 
fatal  variance  (m) ;  but  stating  a  lease  to  be  for  twenty-one  years,  and 
proving  it  to  haye  been  granted  for  that  term  determinable  at  the 
option  of  either  party  at  the  end  of  seven  or  fourteen  years,  was  not  a 
vanance  (n).    I  f  the  covenant  to  repair  contain  an  exception  of ''  casu- 
alties by  fire,"  it  has  been  held  fatal  on  non  est  factum  to  state  in  the 
declaration  as  a  general  covenant  to  repair,  omitting  the  exception  (o). 
Where  the  plaintiff  treated  a  covenant  by  the  lessee  to  repair  the  pre- 
mises at  all  times  (as  often  as  need  or  occasion  should  require),  ^'  and 
at  furthest  within  three  months  after  notice,"  as  an  absolute  covenant 
to  repair,  and  omitted  the  latter  part  of  the  clause  containing  the 
notice ;  it  was  held,  that  the  variance  was  fatal  (p).    Where  the  de- 
fendant covenanted  to  grant  a  lease  which  should  contain  a  covenant 
for  him  to  repair,  and  that  until  granted  the  plaintiff  should  hold  sub- 
ject to  the  terms  and  conditions  before  specified ;  the  lease  not  having 
been  granted,  it  was  held  no  variance  to  allege  that  the  defendant 
covenanted  to  repair  (^).     Where  the  declaration  alleged  a  general 
covenant  to  pay  money,  and  on  setting  out  the  deed  on  oyer,  the  cove- 
nant appeared  to  be  to  pay  at  a  particular  place,  it  was  held  to  be  no 
ground  of  demurrer  (r). 

In  an  action  of  covenant  against  a  mortgagor,  a  statement  that  the  What  amountf 
defendant  bound  himself,  his  heirs,  executors,  &c.,  was  no  variance,  j^  the?utiei. 
though  the  word  *'  heir"  be  not  mentioned  in  the  covenant («).  Where, 
m  covenant  on  a  lease,  the  instrument  was  described  in  the  declara- 
tion to  be  made  by  the  plaintiff  of  the  one  part,  and  the  defendant  of 
the  other ;  and  on  the  production  of  the  lease  it  appeared  to  have  been 
made  by  the  plaintiff  and  his  wife  of  the  one  part,  and  the  defendant 
of  the  other;  it  was  held,  that  this  was  no  variance,  although  the  pre- 
mises demised  were  the  property  of  the  wife  before  marriage  (t). 

In  covenant  on  a  lease,  a  mistake  in  the  name  of  a  person  stated  in  What  is  a  Va- 
the  demise  as  the  late  tenant  of  the  premises,  was  a  fatal  variance  («).  pJJJ^*^*''* 
Where  the  plaintiff  declared  on  a  demise  of  '*  lands,"  and  the  demise 
was  of  all  that  piece  or  parcel  of  ground  and  premises,  containing  by 
estimate  one  acre ;  it  was  held,  that  this  was  not  a  variance,  for  one 

(»)  StoaHow  ▼.  Beanmont,  2  Barn.  &  Aid.  191.    And  see  as  to  variance  and  amend- 

765;  1  Chit.  518.  ment  under  3  &  4  WUI.  IV.  c.  42,  s.  2S, 

(«)  Hill  Y,  Saunders,  1  Car.  &  Pay.  80.  Brashier  ▼.   Jackson,    8   Dowl.  784 ;    and 

(o)  Brown  ▼.  Knill,  2  Brod.  &  Bing.  395 ;  Bowers  v.  Nixon,  12  Queen's  B.  Rep.  546 ; 

5  Moore,  164;  S.  P.  Tempany  ▼.  Bumand,  4  2  Car.  &  Kir.  372,  S,  C 

Camp.  20;  see  also  Beech  v.  White,  12  Ad.  («)  Hamborough  ▼.  JViUcie,  1  Chit.  518; 

6  EL  668 ;  Am.  &  Hod.  Ill ;  4  Per.  &  Dav.      4  Maule  &  Selw.  474,  n. 

899.  (0  Arnold  v.  Revoult,  1  Brod.  &  Bing. 

Ip)  Horsefail  v.  Testar,  1  Moore,  89.  433 ;  4  Moore,  QQ, 

(q)  Price  ▼.  Birch,  4  Man.  &  Gran.  1.  (m)  Bowditch  v.  Mawley,  1  Camp.  195. 
(r)  Pome  v.  Emery,  1  Gale,  236  j  4  DowL 
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Book  III.     piece  would  satisfy  the  term  '^  lands"  (x).    A  variance  in  setting  out  one 
8ECTr4.  '    ^f  several  covenants  in  a  lease,  on  which  breaches  were  assigned,  ?iz., 
the  Cellar-beer  field,  instead  of  the  AUer-beer  field,  being  considered 
as  part  of  the  description  of  the  deed  declared  on,  though  the  plaintiff 
waived  going  for  damages  on  the  breach  of  that  covenant,  was  fatal  (y). 
Where  the  plaintiff  declared  that  the  defendant  demised  to  him  a 
wharf  and  storehouses,  &c.,  the  word  in  the  deed  being  storeboiue; 
it  was  held  to  be  a  fatal  variance,  although  no  breach  was  asagned 
upon  the  demise  of  the  storehouse,  but  only  upon  a  covenant  by  the 
defendant  not  to  suffer  a  wharf  to  be  erected  on  his  estate  to  the 
injury  of  the  said  wharf,  per  quod  plaintifi*  was  deprived  of  certain 
gains  which  would  otherwise  have  arisen  from  wharfage  dues,  store- 
rooms, &c.  {z).     In  an  action  on  a  lease  ''  of  the  veins  of  coal  under 
certain  farms  and  lands  therein  described,  situate  in  the  parish^  of 
B.  and  M.,  then  in  the  several  occupations  of  A.,  B.  and  C.j  with 
liberty  to  dig  any  pits,  shafls,  levels,  soughs,"  &c.,  the  declaration 
varied  from  the  deed ;  first,  in  stating  that  the  land  was  set  out  by 
admeasurement  instead  of  by  reputation ;  secondly,  by  changing  tlie 
word  ''  soughs "  to   ^'  sloughs ;"  thirdly,  in  stating  the  lands  to  be 
situate  in  the  parish  of  B.  and  M.,  instead  of  the  parishes  of  B.  and 
M.;  and  fourthly,  in  stating  them  to  be  in  the  occupation  otA^B. 
and  C,  instead  of  in  the  several  occupations  of  ^.,  JB.  and  C;  it  was 
held,  that  the  first  and  third  variances  were  fatal,  but  that  the  second 
and  fourth  were  immaterial  (a). 
Effect  of  a  Va-      The  effect  of  a  material  variance  in  setting  out  a  deed  is  to  nonsait 
M^^eoftakincr  ^^^  plaintiff,  even  though  the  defendant  has  admitted  the  due  execa- 
Advantage  of    (Jon  of  the  instrument  stated  in  the  declaration  (b) ;  but  now  by  the 
recent  statutes  (c),  as  we  have  before  observed,  variances  may  be 
amended  by  the  judge  at  the  trial. 
Statement  of         A  declaration  in  covenant  at  the  suit  of  the  executor  of  a  termor, 
PlaintiE  ^     ^  for  a  breach  of  covenant  afler  death  of  the  termor,  should  state  the 
interest  and  title  of  the  latter  in  the  premises :  where,  therefore,  a 
declaration  stated  that  A.  B,  demised  premises  to  the  testator  of  the 
plaintiff  (viz.  the  termor,  without  stating  that  A.  B,  was  seised  in 
fee,  or  of  any  other  estate),  and  that  the  plaintiff's  testator  demised 
them  to  C  JD.,  and  stated  a  breach  of  covenant  afler  the  death  of 
the  plaintiff's  testator,  it  was  held  bad  (d).    Where  the  assignee  of 
the  reversion,  who  sued  the  defendant  in  covenant,  alleged  that  the 


x)  Birch  ▼.  Gibbt,  6  Maule  &  Selw.  115.       Sect  5. 

y)  Pitt  ▼.  Greent  9  East,  188.  (d)  If  the  declaration  unneoeasan]^ 


(z)  Hoar  ▼.  Af<7/,  4  Maule  &  Selw.  470.  the  plaintiff's  title  to  proper^  dcsnncd,  it 

(a)  Morgan  v.  Edwards,  2  Marsh.  96 ;  6  seems  this  does  not  enable  the  defiendaBt. 

Taunt  394.  the  lessee,  to  deny  that  tide,  he  beii^  es- 

(6)  Goldie  v.  satuttletoorth,  1  Camp.  70.  topped  by  his  deed ;  Beckett  t.  BradJep,  7 

(r)  9  Gea  IV.  c  15,  and  3  &  4  Will.  IV.  Man.  &  Gran.  994;  8  Scott  N.  R.  842:  ? 

c.  42,  8.  23 ;  1 5  &  16  Vict  c.  76,  s.  222 ;  and  Dowl.  &  Low.  586 ;  Mackag  ▼.  JtfocJtreO,  1 

17  &  18  Vict  c.  125,  8. 96 ;  post,  Chap.  VI.,  Chit  461 ;  4  Dough  213. 
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lessor  was  seised  (without  stating  of  what  estate)^  and  being  so  seised.     Book  III. 
devised  to  the  plaintiff  in  fee ;  it  was  held  a  sufficient  allegation  of    ^  SBcxri  ' 


title  after  verdict  (e).     A  declaration  for  rent  by  the  assignee  of  a 
reversion  for  the  life  of  another,  omitting  to  state  that  the  cestui  que 
vie  was  living  when  the  rent  accrued,  was  held  bad ;  and  the  fault  was 
not  cured  by  a  statement  in  the  breach,  that  after  the  plaintiff  became 
so  seised  the  rent  became  due  and  still  was  in  arrear  to  the  plain- 
tiff*(/).    In  an  action  by  the  husband  of  the  tenant  in  fee,  he  ought 
to  have  declared  on  a  seisin  in  fee  in  himself  and  his  wife,  in  right  of 
his  wife ;  if  he  stated  that  he  was  seised  in  his  demesne  as  of  freehold 
in  right  of  his  wife,  it  was  bad  on  special  demurrer  (ff) :  but  on  an 
assignment  of  land  by  husband  and  wife,  where  they  were  seised  to 
them  and  the  heirs  of  the  husband,  it  was  sufficient  to  declare  as 
assignee  of  the  husband  (A).     A  declaration  on  a  lease,  which  stated 
tiiat  the  plaintiffs  derived  their  title  from  two  lessors  only,  and  that 
two  other  lessors,  who  were  also  parties  to  the  demise,  had  no  interest 
therein^  was  held  to  be  supported  by  the  production  of  the  lease,  which 
appeared  to  be  a  demise  by  the  four  (i).    Where  a  plaintiff  declared  as 
heir  at  law,  upon  a  lease  granted  by  his  ancestor,  he  had  to  show  how 
he  was  heir  at  law;  a  general  avernVent  that  the  demised  premises 
descended  to  him  as  cousin  and  heir  at  law,  was  not  sufficient  (A).    An 
assignee,  however,  need  not  name  himself  assignee,  where  he  showed 
a  legal  assignment :  nor  need  he  show  the  deed  of  assignment,  pro- 
vided the  subject  in  dispute  might  be  assigned  without  deed ;  although 
the  covenant  on  which  the  action  was  brought  ought  to  be  by  deed  (/). 

Where  the  action  is  against  the  assignee  of  the  lessee,  the  plaintiff  Statement  of 
need  not  set  out  the  several  mesne  assignments  to  the  defendant,  for  of  Drfe^d^'t  * 
they  do  not  lie  within  his  knowledge ;  but  it  is  sufficient  for  him  to 
set  forth  the  original  demise  to  the  lessee,  and  to  state  that  all  the 
estate  and  interest  have,  by  several  mesne  assignments,  come  to  the 
defendant  (m).  This  is  the  case  even  though  the  plaintiff  himself  be 
an  assignee.  It  must,  however,  be  shown  that  the  defendant  is  the 
assignee  of  the  term  as  well  as  of  the  premises,  for  otherwise  it  might 
be  an  assignment  of  another  estate  than  the  term  of  the  lessee ;  and 
there  must  always  be  an  allegation  of  entry  and  possession  by  the 
defendant. 

The  plaintiff*  should  be  careful  not  to  qualify  the  negative  words  of  How  the 
his  breach  by  adding  affirmatively  other  matter  of  breach :  thus  it  h^  fe'oant  rifouW 

been  held,  that  if  the  breach  of  a  covenant  be  assigned  thus — "that  be  alleged  ge- 

nerallj. 

(«)  Harris   ▼.   Beavan,  4  Bing.  6^ ;    1  (/)  Noke  v.  Awder,  Cro.  Eliz.  873,  486. 

Moore  &  Pay.  633.  (m)  The  usual  form  is,  "  all  the  estate, 

(/}  Fryer  v.  Coombs,  11  Ad.  &  El.  403  ;  right,  title  and  interest  of  the  said  B.  (the 

4  Per.  &  Dav.  119,  n.  lessee)  of,  in  and  to  the  said  demised  pre- 

(g)  Polyhlank  v.  Havkint,  1  Dougl.  829.  raises,  afterwards,  to  wit,  on,  &c.,  in  the 

{b)  Major  ▼.  Talbot,  Cro.  Car.  285.  year  of  our  Lord,  &c.,  by  assignment  came 

(0  Wood  V.  Day,  1  Moore,  389.  to  the  said  defendant." 

(k)  lAdghert  ▼.  Judd,  7  Dowl.  &  Ryl.  517. 
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I  of  the 
Tenant  for 
tieC  Ei^oy- 


the  defendant  has  not  used  the  farm  in  a  husbandman-like  maimer, 
but  on  the  contrary  has  committed  waste/'  the  plaintiflP  cannot  give 
evidence  of  the  defendant's  using  the  farm  in  an  unhusbandman-like 
manner,  if  it  do  not  amount  to  waste :  on  the  former  words  of  the 
breach,  had  they  stood  alone,  such  evidence  might  have  been  gi?eD(xV 
So  in  an  action  for  breach  of  covenant  to  repair,  and  yield  up  ia 
repair,  where  the  breach  negatived  the  covenant,  but  added/' and  od 
the  contrary  thereof,  suffered  and  permitted  the  premises  to  be  roinow 
for  want  of  needful  repair,"  it  was  held,  that  the  plaintiff  could  not 
prove  voluntary  waste  (o).  In  covenant,  the  plaintiff  may  assign  n 
many  breaches  as  he  will. 

It  is  necessary,  in  a  breach  of  covenant  for  quiet  enjoyment,  to 
allege  or  show  that  the  party  who  evicted  the  plaintiff  had  a  lawiiil 
title,  and  was  therefore  not  a  mere  trespasser.    The  plaintiff  may, 
however,  state  generally,  that  the  evictor  lawfully  claiming  title,  en- 
tered by  virtue  of  such  title,  without  setting  forth  the  particulars  of 
the  title  (p) :  for  in  assigning  such  a  breach  of  covenant,  it  is  sufficiect 
to  allege  that  at  the  time  of  the  demise  to  the  plaintiff,  J.  jB.had 
lawful  right  and  title  to  the  premises,  and  having  such  lawful  ri|;ht 
and  title,  entered,  &c.  and  evicted  him,  &c.,  without  showmg  whit 
title  A.  B.  had  or  that  he  evicted  the  plaintiff  by  legal  proc^ 
&c.  (9).     But  it  must  not  be  left  as  a  matter  of  doubt  whether  the 
evictor  might  not  have  come  in  under  title  from  the  plaintiff  himself  (r)> 
The  breach  need  not  expressly  allege  that  he  entered  *^  claiming  title, 
if  the  disturbance  complained  of  be  such  as  clearly  appears  to  be  an 
assertion  of  right  («).    A  declaration  in  an  action  for  quiet  enjoyment 
having  set  out  an  indenture  from  A.  to  JB.,  in  which  it  was  recited 
that  J.  8.  demised  the  premises  to  ^.  by  indenture,  and  having  after- 
wards stated  that  J.  S.  had  entered  and  ejected  C  from  the  prenuses 
for  a  forfeiture;   it  was  held,  that  the  Court  might,  after  venW» 
presume  that  J.  S.  had  a  title  to  the  premises,  although  there  was  no 
express  allegation  of  that  fact;   and  although  part  of  the  special 
damage  laid  in  the  declaration  did  not  fall  strictly  within  the  covenant 
alleged  to  be  broken,  as  it  must  be  presumed,  after  verdict,  that  the 
jury  were  directed  at  the  trial  not  to  take  that  part  into  their  consider- 
ation (t).    A  lease  was  to  commence  on  a  future  day,  and  the  lessee 
was  to  be  allowed  to  enter  on  certain  lands  for  sowing  wheat  on  a 
]y*evious  day,  which  he  did :  but  when  the  day  arrived  for  the  lease  to 
commence,  the  lessor  refused  to  give  possession  to  the  lessee;  in  an 
action  of  covenant  for  this  refusal,  a  breach  that  the  lessee  entered  00 


(n)  Harrit  v.  Mantle,  3  Term  Rep.  307. 

(o)  Edge  ▼.  Pemberton,  12  Mees.  k  Wels. 
187  ;  1  Dow.  &  Low.  467. 

{p)  Hodgton  V.  East  India  Company ,  8 
Term  Rep.  278. 

{q)  Foster  v.  Piertan,  4  Term  Rep.  617. 


(r)  Brookes  ▼.  Humphreys^  5  Bing.^<^ 
65;  1  Arn.  379;  7  DowL  118;  6  Scott. 7^ 

(*)  Lloyd  V.  Tomkins^  1  Term  Repc  671. 

(0  CampbeU  v.  Lews  (in  mw),  3  Bar*. 
&  Aid.  392 ;  S.  C  Lews  v.  GnyM  ^ 
Moore,  35 ;  8  Taunt  715. 
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the  premises  and  became  possessed  of  them  for  the  term,  and  that  the 
lessor  afterwards  ei 
properly  stated  (u). 


lessor  afterwards  entered  on  his  possession  and  expelled  him,  is  not 


Sect.  6. — Pleadings. 
In  covenant  there  never  was,  properly  speaking,  any  general  issue;  WhatPletij 
for  though  the  defendant  might  plead  non  est  factum,  yet  that  only  "*^f  ** 
put  the  execution  of  the  deed  in  issue,  and  not  the  breach  of  cove- 
nant; and  non  infregit  conventionem,  to  a  negative  covenant,  has 
been  holden  to  be  a  bad  plea.    The  defendant,  therefore,  must  spe- 
cially controvert  the  deed ;  or  show  that  he  has  performed  the  cove- 
nant, or  is  legally  excused  from  the  performance  of  it;  or,  admitting 
the  breach,  that  he  is  discharged  by  matter  ex  post  facto,  as  a  release, 
&C.    The  pleas,  therefore,  to  the  action  for  breach  of  covenant  for 
payment  of  rent,  are,  1.  Non  est  factum.    2.  Performance*    3.  Other 
covenants  in  bar.     4.  Entry  and  eviction.     5.  A  release.    6.  Accord 
and  satisfaction.     7.  Tender  and  refusal.     8.  Reins  en  arrere,  or  pay- 
ment at  the  day.     9.  Infancy  and  bankruptcy.     And  10.  Payment 
of  money  into  Court    The  defendant  may  have  leave  to  plead  several 
matters  in  this  action ;  but  leave  has  been  refused  when  the  pleas  were 
inconsistent  (x). 

On  the  plea  of  non  est  factum,  the  issue  is,  that  there  is  no  such  Nod  eit  fiw- 
deed  as  that  stated  in  the  declaration :  the  lessor's  title,  therefore,  can-  *'*"* 
not  on  such  plea  be  controverted.  As  to  the  plea  of  nU  habuit  in 
tenementis,  the  general  rule  is,  that  a  tenant  cannot  be  permitted  to 
controvert  the  title  of  his  landlord  ;  and  it  is  founded  on  good  sense : 
for  so  long  as  the  lessee  continues  to  enjoy  the  land  demised,  it  would 
he  onjust  that  he  should  be  permitted  to  deny  the  title  under  which  he 
holds  possession.  Therefore,  in  an  action  of  covenant  for  rent  on  an 
indenture,  brought  by  the  assignees  of  the  lessor  (a  bankrupt),  the 
lessee  cannot  plead  that  the  lessor  nil  habuit  in  tenementis  (y).  To  an 
fiction  by  a  lessor  for  a  breach  of  covenant,  the  lessee  cannot  plead  in 
bar,  that  the  lessor  had  only  an  equitable  estate  in  the  premises ;  for 
that  is  tantamount  to  a  plea  of  nil  habuit  in  tenementis  {z). 

It  was  at  one  time  held,  that  another  covenant  may  be  pleaded  in  piea  of  other 
bar,  when  both  covenants  are  in  the  same  deed,  for  the  meaning  of  S^^^J'^^iJ. 
the  parties  is  to  be  collected  from  the  whole  of  the  deed :  thus,  i^  off. 
covenant  for  rent,  the  defendant  was  permitted  to  plead  another  cove- 
Dsnt  in  the  same  indenture,  that  he,  as  lessee,  might  retain  as  much 
of  the  rent  as  was  necessary  for  repairs  and  charges  (a).     In  cove- 
nant, unliquidated  damages,  arising  from  the  breach  of  other  cove- 

(■)  Hawkes  ▼.  Ortoth  S  Ad.  &  EL  367;  6  (y)  Parker  v.  Manning,  7  Term  Rep.  587. 

Ner.  ft  Man.  842.  (z)  Blake  y.  Foster,  8  Term  Rep.  4>87. 

(x)  Gilb.  Rep.  123  ;    Whale  ▼.  Lenny,  2  (a)  Johnton  v.  Carr,  1  Lev.  152. 

Moore  ft  Paynes  19. 

QQ 


ben  a  Set-off 
I  available. 


I  of  Entry 
nd  ETiction. 
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nants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded  by  viy  of 
8et*off(i) :  tiierefore,  to  an  action  of  covenant  for  rent  by  a  iMidlfld, 
the  defendant  cannot  set-ofF  any  uncertain  damages  that  he  may  be 
entitled  to  recover  against  the  landlord,  on  any  of  the  other  covenants 
in  the  lease  (c).  The  covenant  to  pay  rent  is  absolute,  and  if  the 
tenant  sustains  any  injury  from  the  act  of  his  landlord,  he  may  bave 
his  remedy  by  cross  action.  In  an  action  of  covenant  for  not  indem- 
nifying a  person  against  taxes,  no  plea  of  set-ofF  can  be  sustained  (d). 

A  set-off  is  allowable,  however,  by  the  statutes  of  set-off  in  an 
action  of  covenant  for  non-payment  of  money,  as  for  rent;  but  the 
demand  intended  to  be  set-off  must  be  such  as  might  have  been  4e 
subject  of  an  action  either  of  debt,  covenant,  or  assumpsit  A  set-off 
must  be  specially  pleaded  (e). 

Entry  and  eviction  is  a  good  plea  to  an  action  for  rent,  for  the  rent 
is  suspended  by  entry  into  the  whole  or  any  part ;  but  the  eviction 
must  be  tortious,  and  such  as  ousts  the  defendant  of  bis  possesaoD, 
for  a  mere  trespass  will  not  suffice  (/).    The  reason  of  thisisjflwt 
when  the  lessee  has  been  evicted,  he  has  a  right  to  show  that  he  docs 
not  enjoy  that  which  was  the  consideration  for  his  covenant  to  pay  4e 
rent,  notwithstanding  he  has  bound  himself  by  the  covenant;  if,  there- 
fore, the  defendant  has  been  evicted,  he  cannot  be  compelled  to  pay 
rent,  and  he  may  plead  that  fact  in  answer  to  the  plaintiffs  demand. 
Where,  in  covenant  for  non-payment  of  rent,  the  plaintiff  declared  that 
he  was  seised  of  tithes,  and  by  indenture  demised  them  to  the  defend- 
ant rendering  rent,  and  that  the  defendant  covenanted  to  pay  it,  ana 
assigned  the  breach  in  non-payment  of  so  much ;  and  the  defendant 
having  pleaded  eviction,  the  plaintiff  demurred ;  judgment  was  gi'^cn 
for  the  defendant,  because  it  is  a  rent,  and  the  eviction  is  a  suspension 
of  it,  and  therefore  a  good  plea  {g).     But  entry  and  eviction  by  autho- 
rity of  the  lessor  on  part  of  the  premises  is  no  defence  to  an  action  on 
a  covenant  for  assigning  the  premises  without  license,  and  it  is  not  a 
good  defence  to  an  action  for  the  breach  of  any  covenant,  except  that 
for  the  payment  of  the  rent  (A).     Entry  and  eviction,  either  by  the 
landlord  or  a  stranger,  must  in  covenant  be  pleaded  specially;  w 
where  an  eviction  by  a  stranger  is  pleaded,  the  defendant  must  show 
that  the  stranger  had  a  right  to  evict  him,  and  set  out  the  strangers 
title  at  length  (i).     To  a  plea  of  eviction,  the  plaintiff  may  reply «» 
entry  by  virtue  of  a  power,  and  traverse  the  eviction.    Where,  in  cove- 
nant by  a  lessee  against  his  lessor,  a  breach  was  assigned  on  the 
covenant  for  quiet  enjoyment,  for  that  the  lessor  ousted  him;  and  the 


(6)  HowlHt  ▼,  Stncklmd,  Cowp.  56. 

(c)  WeigaU  v.  Waters,  6  Term  Rep.  488. 

id)  Cooper  v.  Robintim,  2  Chit.  161. 

(e)  By  rule  of  court,  HiL  T.  4  WiU.  IV. 

(/)  1  Saund.  204,  n.  2. 

{g)  Daltton  ▼.  Reeve,  1  Lord  Raym.  77. 


(A)  Newton  t.  JUSn,  1  Queeo*s  B,  B^^ 
618;  1  Gale  &  Dav.  44;  MorrUea  r.  (^  ^ 
mck,  7  C.  B.  Rep.  266;  6  Dow.fis L«w.»-  ; 

(i)  Jordan  ▼.  TwiiU,  Selw;  N.  P.  Ctet 
miU,  VII.  Evkikm;  1  Sausd.  304^0-^ 
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defendant  pleaded,  that  he  entered  to  distrain  for  rent,  and  traversed     Book  III. 
diat  be  ousted  him  from  the  premises ;  to  which  the  plaintiff  demurred,       sect".'' 


for  that  he  did  not  traverse  that  he  ousted  him  from  the  premises,  or 
any  part  thereof;  the  Court  thought  the  plea  good,  and  that  proof  of 
any  part,  had  the  plaintiff  joined  issue,  v^ould  have  been  sufficient  (J). 
Certain  premises  had  been  demised  by  lease  to  the  defendant  for  build- 
ing purposes,  and  at  the  time  of  the  execution  of  the  lease  there  ex- 
isted a  public  passage  through  the  lands  unknown  to  the  lessee.  The 
ksKee  began  to  build  on  this  passage  (having  been  informed  by  the 
landlord's  agent  that  he  might  do  so),  but  the  county  surveyor,  by 
order  of  justices,  removed  the  defendant's  buildings,  to  preserve  the 
passaige  for  the  public.  It  was  held,  that  the  occupation  of  part  of  the 
premises  by  the  surveyor,  with  assertion  of  an  easement  for  tiie  pub- 
Kc,  and  did  not  constitute  an  eviction  of  part  by  title  paramount  (A). 

Accord  and  satisfaction  made  before  breach  of  a  covenant,  cannot  piea  of  Accord 
be  pleaded  in  bar  of  an  action  on  the  covenant,  for,  until  breach,  no  ^^  SatU&c- 
damages  are  claimable  (m);  but  it  is  a  good  plea  where  there  has  been 
an  actual  breach.     This  plea  goes  in  discharge  of  damages,  and  not  of 
the  covenant  itself,  for  that  remains  (n) ;  therefore,  where  the  plaintiff 
declared  that  in  consideration  that  he  would  permit  8.  P.  to  enjoy  a 
bstm  at  C.  for  one  year,  the  defendant  covenanted  to  pay  the  rent  of 
722.  per  annum,  and  also  200/.  then  in  arrear ;  and  the  breach  assigned 
iras  the  non-payment  of  the  rent;  and  the  defendant  pleaded,  that 
'' before  any  cause  of  action  did  arise  on  the  covenant,  it  had  been 
agreed  between  him  and  the  plaintiff,  that  the  plaintiff  should  take 
30Z.  in  discharge  of  all  covenants,  which  the  plaintiff  had  accepted :" 
on  demurrer,  this  plea  was  held  to  be  a  bad  one,  for  at  the  time  there 
was  no  covenant  broken  or  damages  sustained.     In  covenant,  where 
the  damages  to  be  recovered  are  uncertain,  a  lesser  thing  may  be  done 
in  satisfaction ;  and  in  such  case,  *^  accord  and  satisfaction"  is  a  good 
plea :  but  on  a  breach  that  the  house  was  not  in  repair,  a  plea  that  the 
plaintiff  agreed  that  the  defendant  should  employ  a  person  four  days 
in  and  about  repairing  the  house,  in  satisfaction,  is  bad ;  for  the  de- 
fendant was  obliged  to  do  the  repairs  by  the  original  covenant (o).    In 
covenant  for  not  delivering  up  premises  at  the  end  of  a  term  in  good 
repair,  a  plea  that  after  the  covenant  was  broken,  an  agreement  was 
entered   into  that,  in  consideration  that  the  defendant  had  become 
tenant  from  year  to  year,  and  had  promised  to  repair  the  premises 
before  a  certain  day,  the  plaintiff  would  give  time  for  the  reparation 
without  bringing  an  action,  and  that  the  plaintiff  had  neverthdess 
commenced  his  suit  before  that  day,  is  bad ;  first,  because  it  states  an 

(/)  Bull.  N.  P.  301.  (m)  Kaye  v.  Waghom,  1  Taunt  428. 

(i)  Herbert  y.  Kenrnm,  7  Ir.  Jurist,  43.  (n)  Esp.  N.  P.  308 ;    Alden  v.  Blaque, 

(/)  As   to   what    defences    this  plea  is  Cro.  Jac.  99. 
p^adable  with,  see  15  &  16  Vict  c  76,  s.  84.  (o)  Adams  v.  Tapling,  4  Mod.  88. 

qq2 
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accord  executory  only ;  and,  secondly,  because  there  was  no  good 
consideration  for  the  defendant's  promise  to  repair,  or  for  the  plaintiff's 
promise  to  forbear  to  sue  (p).  To  covenant  for  enjoyment  free  from 
arrears,  a  plea  that  the  defendant  delivered  money  to  the  plaintiff,  ?ritii 
intention  for  him  to  pay  it  over  to  the  lessor,  is  good  (9). 

Upon  a  bare  covenant  for  the  payment  of  money,  the  defendant 
may  plead  a  tender  (r) ;  therefore,  where  an  action  of  debt  was  com- 
menced against  the  defendant  for  the  non-payment  of  rent,  and  dis- 
continued, and  an  action  of  covenant  was  then  brought  for  the  same 
rent,  which  the  defendant  tendered  previously  to  its  commencement; 
it  was  held,  that  such  tender  might  be  pleaded.  It  is  doubtful  wbe- 
ther,  on  a  plea  of  tender,  the  defendant's  perpetual  readiness  to  pay 
be  traversable. 

Riens  en  arrere  is  not  a  good  plea  to  an  action  of  covenant  for  non- 
payment of  rent  on  a  specified  day(s);  and  that  the  demand  ''was 
levied  by  distress"  cannot  be  pleaded,  for  that  is  a  confession  that  it 
was  not  paid  at  the  day,  to  which  time  the  breach  refers  (0« 

Infancy  is  another  plea  in  this  action,  which  may  or  may  not  be 
good,  according  to  circumstances.  Bankruptcy  of  the  lessee  is  nojfca 
to  an  action  of  covenant  brought  for  rent  accrued  since;  for  besides 
that  the  rent  was  not  a  debt  due  at  the  time  of  the  bankruptcy,  and 
so  could  not  be  proved  under  it,  it  is  a  settled  principle  that  the  tenants 
liability  on  his  covenant  to  pay  rent  subsists  during  the  continuance  of 
the  lease,  notwithstanding  he  may  become  a  bankrupt,  and  be  de- 
prived of  all  his  property ;  but  it  is  otherwise  of  the  assignee  of  we 
tenant  {u). 

Where  a  sum  of  money  demanded  was  certain,  or  capable  of  being 
ascertained  by  computation,  payment  into  Court  was  admitted («): 
therefore  money  was  allowed  to  be  paid  into  Court  on  a  breach  as- 
signed in  covenant  for  the  non-payment  of  money  (y ) ;  as  in  an  action 
of  covenant  for  rent,  or  for  6/.  an  acre  for  ploughing  meadow:  hot 
there  could  formerly  be  no  payment  of  money  into  Court  where  the 
damage  was  unliquidated,  and  the  breach  was  of  any  description  other 
than  for  a  money  demand  ;  as  in  an  action  for  dilapidations (z).  ^1 
the  recent  statute  (  a),  however,  money  may  now,  in  ail  cases  of  core- 
nant,  be  brought  into  Court.  Where  there  were  several  counts  or 
breaches  in  the  declaration,  and  as  to  some'  of  them  the  defendant 
might  bring  money  into  Court,  but  not  as  to  the  others,  he  might  obtain 

(«)  MilU  V.  Juriol,  I  H.BladK.4M;  m* 
see  Auriol  v.  MiUs  {in  ernr),  4  T«f«  ^ 
94;  aod  mikim  y.  mngate,  6  Tenn  Bep- 
62. 

(x)  HalUU  ?.  East  India  Cvmpmuf,  S  Ba 
1120. 

(y)  FulwU  V.  Hail,  2  W,  BtadL  857. 

(«)  Salt  V.  Salt,  8  Term  Rep.  47.     .  ^ 

(a)  S  &  4  WiU.  IV.  c  42,  8.  21,  «rf  *• 
rule  of  Trin.  Term,  1  Vict. 


( p)  Bayley  v.  Honum,  5  Scott,  94 ;  8 
Hodges,  184;  8  Bing.  N.  G.  915. 

(g)  Griffith  v.  Harrison,  4  Mod.  249. 

(r)  Johnson  v.  Claiff  1  Moore,  200;  7 
Taunt  486. 

(s)  Hare  v.  Savil,  I  Brownl.  &  Gold.  19 ; 
Baden  v.  Flight,  4  Scott,  412 ;  3  Hodges, 
141 ;  3  Bing.  N.  C.  685. 

(0  Esp.  N.  P.  809;  Jldridge  V.Howard, 
4  Man.  &  Gran.  921 ;  5  Scott,  N.  R.  628. 
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a  rale  for  bringing  it  in  specially :  thus,  where  an  action  was  brought     Book  III. 
J22  covenant  upon  a  lease  for  non-payment  of  rent,  and  not  repairing,       SEci-rfi.  ' 


the  Court  made  a  rule,  that  upon  payment  of  what  should  appear  to  be 

due  for  rent,  the  proceedings  as  to  that  should  be  stayed ;  and  as  to 

the  other  breaches,  that  the  plaintiff  should  proceed  as  he  should 

ihiak  fit.     It  was  also  held,  that  money  might  be  paid  into  Court  on 

one  of  several  breaches  of  a  covenant  contained  in  a  lease  set  forth  in 

a  declaration,  where  the  plaintiff*s  particular  specified  the  sum  he 

claimed  on  that  breach  (6).     Where  there  are  several  breaches  or 

counts,  a  plea  of  payment  of  one  entire  sum  in  satisfaction  of  all  is 

good  (c).     In  covenant  for  non-repair  of  premises,  a  plea  of  payment 

of  money  into  Court,  and  that  the  plaintiff  had  not  sustained  damages 

to  a. greater  amount,  admits  some  damage  upon  every  part  of  the 

breach  of  covenant  in  the  declaration,  and  admits  that  a  notice  to 

repair  was  given  in  writing,  as  well  as  other  similar  omissions  of 

allegations   in   the  declaration  (df).      In   covenant  on  an  insurance 

against  fire,   money  may   be  paid  into   Court,  under   19  Geo.  II. 

c  37,  8.  7  («). 

In  an  action  against  the  assignee  of  a  term,  a  plea  of  assignment  Other  Special 
over  before  the  breach  occurred,  is  a  good  plea  in  bar,  even  to  a  mar-     **** 
ried  woman  (y).     Such,  a  plea  ought  to  show  that  the  assignment 
over  was  made  afler  the  assignment  stated  in  the  declaration;  but 
if  it  does  not,  no  objection  can  be  made  against  it  after  replication, 
that  such  assignment  over  was  fraudulent  (^).     Where,  in  covenant 
against  the   assignee  of  a  lease,  the  plaintiff  declared  that  all  the 
right,  kc,  vested  in  the  defendant  by  .assignment,  and  that  afterwards 
the  premises  were  out  of  repair ;  and  defendant  pleaded  in  bar,  that 
for  one  period  he  was  possessed  of  one-sixth  of  the  premises,  as 
tenant  in  common  with  A.,  B,  and  C,  and  for  another  period,  of 
one-third,  as  tenant  in  common  with  B,  and  C,  and  that  no  more  or 
greater  interest  in  the  premises  ever  came  to  him  by  assignment;  it 
was  held,  that  the  plea  was  bad  in  substance,  as  it  could  not  be  a  bar 
to  the  whole  action ;  that  it  was  bad  in  form  also,  as  it  merely  con- 
fessed that  the  defendant  had  possession  of  part  of  the  premises,  and 
not  that  he  was  assignee  (A).     In  a  siihilar  case  it  was  held,  that  a 

(ft)  Smith  yr.King,  2  Dowl.  750;  8  Moore  refused  a  sum,  not  knowing  the  value  of 

ft  ^eott,  799.  the  dilapidations,  but  afterwards  accepted 

(e)  Marahali  ▼.  Whiteside,  1  Mees.&  Welt.  the  same  sum  on  its  being  paid  into  Court 

188;  1  Gale,  879;  4  DowL  766;  Tyr.  &  Gr.  on  plea ;   Ackroyd  v.  Read,  5  Mees.  &  Wels. 

485.  542. 

{d)  Wright  V.  Qoddard,  8  Ad.  &  El.  144;  («)  Sol(miim  ▼.  Bewicke,  2  Taunt  817.* 

8  Ner.  &  Per.  861 ;    1  Will  Wol.  &  Hod.  (/)  Barr^father  v.  Jordan,  2  DougL  452. 

280.    If  an  Amount  is  tendered  before  plea,  (g)  Cooke  y.  Harris,  1  Lord  Raym.  867 ; 

infficient  to  cover  the  plaintiflPs  cause  of  8  Salk.  48. 

xtioo,  he  ought  to  accept  it,  or  he  may  (A)  Mereeron  v.  Dowson,  8  Dowl  &  Ryl. 

^eeome  liable  to  costs  from  that  time;  but  264;  5  Barn.  &  Cres.  479.    Where,  to  an 

a  refosal  to  accept  such  a  tender  may  be  action  of  covenant  by  tenants  in  common 

cxplaiaed,  as  in  an  action  by  a  landlord  for  for  not  repairing  a  messuage,  there  was  a 

Boo-repsir  of  premises,  where  the  attorney  plea,  that  the  lessee,  after  the  demise  to 
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plea  in  abatement^  that  the  estate  of  the  lessee  vested  io  the  de- 
fendants, jointly  with  a  third  person,  should  state  the  mode  in  wbiA 
they  became  jointly  assignees  (i).     A  lessee  cannot  plead,  to  covenant 
for  rent,  an  assignment  and  tender  by  the  assignee  (ft).    If  the  de- 
fendant plead  an  assignment  over  before  the  rent  accrued,  it  will  nfft 
be  a  good  replication,  that  the  assignee  never  took  actual  poeses- 
sion  (Z).     In  covenant  for  seven  quarters'  rent,  a  plea,  showing  a  sur- 
render before  the  last  four  of  the  seven  quarters'  rent  accrued,  is  bad 
on  demurrer,  because  it  does  not  go  to  the  whole  breach,  and  the 
breach  is  not  entire,  but  part  of  it  may  be  proved  (m).    In  coTenanl 
for  quiet  enjoyment,  the  declaration  stated,  that  before  the  demise  to 
the  plaintiff,  the  defendant  had  made  a  demise  to  -4.,  which  wisthai 
subsisting ;  that  in  order  to  get  into  possession,  the  plaintiff  broaght 
an  ejectment,  but  was  non-suited  on  account  of  that  prior  demise, 
and  that  he  had  never  been  in  possession ;  plea,  that  for  the  W 
half-year  of  the  plaintiflTs  lease,  the  plaintiff  might  have  enjoyed, 
&c.,  but  that  for  non-payment  of  the  rent  for  twenty-one  days  ato 
that  half-year,  the  defendant  had  a  right  to  re-enter  according  to  • 
proviso  in  the  lease,  and  that  he  did  re-enter,  &c.;  it  was  held  on  de- 
murrer, that  this  was  no  answer  to  the  plaintiffs  demand (»).   Tom 
action  on  an  assignment  of  a  lease  by  deed  against  an  administrate, 
a  flea,  of  a  parol  promise  by  the 'plaintiff,  that  if  the  defendant  applied 
for  administration  he  would  not  charge  her  for  breach  of  the  covenants, 
is  no  answer  (o).    To  an  action  on  a  covenant  in  an  indenture  of  l«se 
against  the  lessee  for  not  yielding  up  all  improvements  erected  durii^ 
the  term,  a  plea  of  a  parol  agreement  between  the  lessor  and  an 
assignee  of  the  lessee,  that  if  the  assignee  would  erect  a  greenhooa 
he  should  be  at  liberty  to  pull  it  down  at  the  end  of  the  term,  is  »o 
answer  (p). 
The  replications  and  subsequent  pleadings  must  of  course  depend 


jiepiicftUODs  A  lie  repiici&uonB  ana  suosequeni  pieaamgs  musi  oi  coue^c  v 

Pl«5i^«^"*°'  entirely  upon  the  form  of  the  pleas,  and  mjust  conform  to  them. 


Pleadings. 


Atteflsment  of 
Damages. 


Sect.  6. — Damages, 

In  an  action  by  a  lessee  on  a  covenant  for  quiet  enjoyment,  in  a  lease 

which  was  not  warranted  by  the  power  the  lessor  had  to  lease,  it  ^ 

held,  that  the  lessee  might  recover  the  value  of  the  term,  some  costs 

in  an  action  of  ejectment,  which  the  executor  of  the  lessor  defended, 

him.  and  before  the  breach  complained  of,  (Ar)  Orgill  v.  Kemthead,  4  Taunt  611 

had  purchased  the  interest  of  one  of  the  (/)  Walker  y.  Reeves,  2  DougLwlia-: 

lessors,  whereby  the  lessee  became  tenant  K«»ft«r  n^n^r-t^  s  n/uiori  lo. 
in  common  of  the  premises  with  the  plain- 
tiffs ;  it  was  held  ill  on  general  demurrer, 
the  action  being  properly  brought;  Gates 
or  Yates  v.  Coles,  2  Brod.  &  Bing.  660 ;  5 
Moore,  554. 

(t)  Heap  V.  LMngston,  11  Mees.  &  Wels. 
896 ;  1  Dow.  8c  Low.  834. 


>  Taunt  17. 

,.., ..xvcii?wiiit6TerBReP;*»' 

(o)  Harris   v.  Goodwym,  2  Scott,  N.  »• 

469;  2  Man.  ft  Gr.  405;  Driak.?! 
(/>)  Wesi  y.  Blakema^,  S  Scott  »-  ^ 

199;  2  Man.  ft  Gr.  729;  9  DofrI.M& 
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and  the  sum  recovered  against  the  plaintiff  for  mesne  profits,  but  not  Book  III. 
interest  on  either  of  those  sums  (r).  It  seems  that  interest  may  be  sect.  6. 
recovered  on  rent  due  on  a  particular  day  as  damages  («).  Whether 
a  party  has  broken  any  of  his  covenants  or  not,  is  a  matter  properly 
triable  at  law,  as  the  damages  (supposing  a  breach)  cannot  be  settled 
without  such  trial  (t),  A  lease  of  mines  contained  a  covenant  to  work 
them,  and  also  a  covenant  to  raise  at  least  a  certain  quantity  of  iron 
stone  every  year,  and  pay  a  certain  royalty  for  it  or  else  to  pay  a  fixed 
rent ;  the  lessor  having  declared  in  respect  of  breaches  of  both  these 
covenants,  and  money  having  been  paid  into  Court  and  accepted  in 
Batisfaction  of  the  latter  breach,  the  lessor  is  entitled  to  nominal 
damages  only  in  respect  of  the  former  (u). 


Sect.  7. — Judgment  and  HxecuHon. 
Id  covenant  for  non-payment  of  rent  at  divers  days,  which  amounts  How  die  Judg- 
to  BO  much,  if  in  the  declaration  the  sum  is  miscast,  it  is  not  error,  but  5ven.™"** 
the  plaintiff  shall  have  a  verdict  for  so  much  as  is  really  in  arrear  (x), 

(r)  WiUiama  ▼.  BurreU,  1  Com.  B.  Rep.  Gas.  635. 

402.                                                               «  (ti)  Foley  ▼.  Addenhrookt,    IS  Meet.  &r 

(«)  Per  Lord  EUeoborough  ia  Skerry  ▼.  Wels.  174. 

Premm,  2  ChiL  245.  (x)  Thwaitei  v.  Athfield,  5  Mod.  213. 

(0  SUf«rd  V.  Londm  {CHy),  4  Bra  Park 
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I  between 
tlordand 


hen  the  Ac-  Thb  action  of  debt  is  founded  upon  a  privity  of  contract^  either  express 
on  of  Debt  is  ^^  implied,  in  which  the  certainty  of  the  sum  or  duty  appears;  and 
the  plaintiff  is  to  recover  the  sum  in  numero,  and  not  in  damages  (a). 
So  far  as  regards  the  relative  situation  of  landlord  and  tenant,  it  is, 
therefore,  confined  to  the  recovery  of  rent ;  but  it  may  be  supported, 
whether  the  contract  of  demise  be  by  deed,  by  writing  not  under  seal, 
or  by  parol.     At  common  law,  rents  reserved  on  leases  for  years,  or 
tenancies  at  will,  were  at  all  times  recoverable  by  the  action  of  debt(i),* 
but  it  did  not  lie  for  rent  reserved  upon  a  freehold  lease  during  the 
continuance  of  the  lease  (c) :    but  since  the  statute  abolishing  real 
actions,  it  seems  doubtful  whether  debt  will  not  lie  for  a  rent  in  fee; 
and  at  any  rate  it  will  lie  for  such  a  rent  expressly  covenanted  to  be 
paid  (d).    The  statute  of  8  Anne,  c.  14,  s.  4  (e),  also  enacts,  that  any 
persons  entitled  to  rent  in  arrear,  or  a  lease  for  life  or  lives,  may  have 
an  action  of  debt  during  the  existence  of  the  life,  as  on  a  lease  for 
years  during  the  term;  and  by  the  statute  32  Hen.  VI 11.  c.  37, s.  1, 
the  executors  and  administrators  of  tenants,  in  fee,  fee-tail  or  for  life, 
of  rent-services,  rent-charges,  rent-seek  and  fee-farms,  may  bring  dd)t 
for  the  arrearages  against  the  tenant  who  ought  to  have  paid  the  same. 
Any  words  which  are  sufficient  to  create  a  privity  of  contract  between 
the  parties  will  enable  the  landlord  to  maintain  an  action  of  debt;  it 
lies,  therefore,  for  non-payment  of  the  rent  on  the  word  "  yielding" 
in  a  lease  for  years;  for  it  is  an  agreement  to  pay  the  rent,  which 
amounts'  to  a  contract.     Since  the  action  of  debt  is  maintainable  in 
respect  of  the  privity  of  contract,  it  is  immaterial  whether  there  is  any 
privity  of  estate  or  not;  therefore,  as  between  the  parties  to  the  con- 
tract, an  entry  by  the  tenant  upon  the  land  demised  is  not  necessary 
to  enable  the  landlord  to  support  an  action  of  debt  for  rent.    Again, 


!; 


(a)  Bull.  N.  P.  167. 
lb)  £sp.  N.  P.  188. 

(e)  Winchester  {BUhop)  v.  Wright,  2  Lord 
Ravm.  1056. 

(d)  Farley  ▼.  Leigh,  2  Exch.  Rep.  446; 
17  Law  J.,  N.  S.,  Exch.,  289. 

(e)  Debt  does  not  lie  at  common  law,  nor 


by  this  statute,  for  the  airears  of  an  snamtr 
or  yearly  rent  devised  payable  oat  of  ls«^ 
to  A,  during  the  life  of  B.,  to  whom  the 
lands  are  devised  for  life,  JB.  paying  ^ 
same  thereout,  so  long  as  the  estate  oitttt- 
hold  continues ;  Webb  y.  Jiggt,  4  Msvk  & 
Selw.  lis. 
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the  action  lies  for  rent  upon  a  lease,  though  the  defendant  entered     Book  IIL 
before  his  title  began ;  for  though  clearly  he  is  a  disseisor  by  his  entry,      'sVct^'i. 


and  the  accruing  of  his  term  shall  not  alter  his  estate,  yet  there  is  a 
privity  of  contract,  and  whether  the  entry  be  tortious  or  not,  it  cannot 
discharge  the  contract  for  payment  of  the  rent  («).  In  some  cases, 
the  action  of  debt  is  the  peculiar  remedy,  as  against  a  lessee  for  an 
apportionment  of  rent,  where  he  has  been  evicted  from  part  of  the 
premises  by  a  third  person ;  or  against  a  devisee  of  land  for  a  breach 
ofcoFeoant  by  the  devisor.  The  action  of  debt  is  also  the  method  of 
recovering  the  double  value  of  premises  given  by  the  statute  4  Geo.  II. 
c.  28,  8.  1  (/) ;  and  it  can  also  be  maintained  for  double  rent  under 
the  statute  11  Greo.  II.  c.  19,  s.  18  (^),  for  double  the  value  of  goods 
/raadulently  removed  under  the  statute  11  Geo.  II.  c.  19,  s.  3  (A),  and 
on  replevin  bonds  (t). 

If  the  lessor  assign  his  rent,  without  the  reversion,  the  assignee  Effect  of  an 
may  maintain  an  action  of  debt  for  the  rent,  because  the  privity  of  thT'^terMt  of 
contract  is  transferred  (k) :  but  if  the  lessor  grant  away  his  reversion,  ^®  Partiet. 
he  cannot  have  an  action  of  debt  for  the  rent,  because  being  incident 
to  the  reversion,  it  passes  with  it  (/).    The  grantee  of  the  reversion 
even  cannot  have  debt  against  the  lessee,  if  he  has  assigned  over ;  for 
there  was  no  privity  between  them,  but  by  reason  of  the  privity  of 
estate,  and  that  being  gone  by  the  assignment,  this  action  will  not 
lie  (fit).      If  a  lessee  for  years  assign  all  his  interest  to  another,  the 
lessor  may  still  have  an  action  of  debt  against  him,  for  rent  in  arrear, 
after  the  assignment;  first,  because  the  lessee  shall  not  prevent,  by  his 
own  act,  such  remedy  as  the  lessor  has  against  him,  on  his  contract ; 
secondly,  because  he  might  grant  the  term  to  a  poor  man,  who  would 
not  be  able  to  manure  the  land,  and  so  for  need  or  malice  the  land 
would  lie  untilled,  and  the  lessor  be  without  remedy,  either  by  distress 
or  action  of  debt  (n).    The  lessor  may,  however,  either  tacitly  or  ex- 
pressly accept  the  assignee  for  his  tenant,  and  so  discharge  the  original 
lessee;  and  if  he  once  accept  rent  from  the  assignee,  he  can  never 
resort  to  this  remedy  against  the  first  lessee  (o). 

The  action  of  debt  will  lie  for  use  and  occupation  (p),  (even  by  a  When  the  Ac- 
corporation  aggregate  (y),)  where  rent  is  in  arrear  by  a  tenant  who  {l^fOTUw* 
holds  under  a  lease  not  by  deed,  as  under  a  writing  without  deed  (r),  and  Occupa- 
or  a  parol  demise.    The  action  of  debt  for  use  and  occupation  is  main- 

(e)  AUxoMder  ▼.  /)y«r,  Cro.  Eliz.  169.  (Q  Era.  N.  P.  202. 

(/)  Ante,  Book  II.,  Chap.  VI.,  Sect.  8,  (m)  HumhU  ▼.  GUner,  Cro.  Eliz.  328. 

(h),  p.  624.  in)  Auriol  ▼.  MilU,  4  Term  Rep.  98. 

(g)  Ante,  Book  II.,  Chap.  VI.,  Sect  8,  (o)  Esp.  N.  P.  201. 

(eX  p.  526.  (p)  WUkins  ▼.  fVingaU,  6  Term  Rep.  62 ; 

(A)  Ante,  Book   II.,  Chap.  II.,  Sect  4,  and  lee  Egler  v.  Marsden,  5  Taunt  25. 

(di  p.  882.  (q)  Rochetter  (Dean,  ^c.)   v.   Pierce,   1 

it)  Pom,  Chap.  VI.,  Sect  8.  Camp.  466. 

{k)  AUem,  t.  Bryofh  5  Bam.  ft  Crea.  512;  (r)  Gihtom  v.  Kirk,  1  Queen's  B.  Rep. 

BMm  ▼.  Cox,  1  Lev.  22;  Mta-U  ▼.  Flak;  8  850;  1  Gale  ft  Day.  252. 
Salk.  lis.     See  ante,  585. 
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tainable,  although  the  defendant  may  not  himself  hare  oecapied  the 
premises;  for  the  occupation  appears  to  be  only  so  iar  material  as  it  is 
evidence  of  the  existence  of  the  contract  upon  which  the  rent  becomes 
due.  Wherever  there  is  an  express  contract  between  the  parties,  the 
action  is  maintainable  upon  it;  and  where  that  is  not  the  case,  evi- 
dence of  the  occupation  is  strong  to  show  the  existence  of  an  implied 
contract  (*). 


Sect.  2. — Declaration. 

Venue.  In  debt  for  rent  upon  a  lease,  founded  on  the  privity  of  estate,— as 

when  brought  by  the  assignee  or  devisee  of  the  lessor  against  the 
lessee  (t) ;  or  by  the  lessor  or  his  personal  representatives  against  die 
assignee  of  the  lessee  (u) ;  or  against  the  executor  of  the  lessee,  in 
the  debet  and  detinet  (j?)  ; — the  action  is  local,  and  the  venue  mast  be 
laid  in  the  county  where  the  estate  lies;  but  in  debt  by  the  lessor 
against  the  lessee  or  his  executor,  in  the  detinet  only,  the  action  is 
transitory,  and  the  venue  may  be  laid  in  any  county.  Debt  for  use 
and  occupation  is  not  a  local  action  (y).  Where  in  debt  for  rent  it  vas 
not  shown  iq  what  parish  the  lands  were  situated,  and  a  particiihr  of 
die  plaintiff's  demand  described  them  in  a  wrong  parish ;  it  was  hdd, 
that  the  plaintiff  might  recover,  it  not  appearing  that  any  misrepre- 
sentation was  intended,  or  that  the  defendant  held  more  than  cue 
parcel  of  land  of  the  plaintiff,  so  as  to  be  misled  by  it  (z). 

What  neces-  In  declaring  in  debt  on  a  specialty,  it  is  usual  to  set  out  the  deed; 

Rene\^due  by  ^^^  ^^^^  ^^^^  °^^  appear  to  be  absolutely  necessary  in  the  case  of 

Deed.  ^q\^  f^j^  rent,  unless  the  action  is  brought  on  a  lease  of  an  Kneorpo* 

real  hereditament, *-as  tithes  or  the  like, — which  lying  in  grant  eoald 
not  have  been  granted  without  deed  (a).  The  declaration  commonly 
proceeds  at  once  to  the  statement  of  the  instrument,  without  any  in- 
ducement or  statement  of  the  consideration  upon  which  it  was  founded; 
for  in  general  the  circumstances  under  which  the  deed  wae  made 
are  immaterial ;  thus,  in  declaring  upon  a  lease,  it  is  not  necessary  to 
set  out  the  lessor's  title  to  the  lands  demised.  Upon  the  principle 
that  the  action  is  maintainable  upon  the  privity  of  contract,  in  a  de- 
claration in  debt  for  rent  on  a  lease  for  years,  the  plaintiff  need  not 
set  forth  any  entry  or  occupation ;  for  though  the  defendant  neither 
enters  nor  occupies,  he  must  pay  the  rent,  it  being  due  by  the  lease 
or  contract,  and  not  by  the  occupation ;  therefore,  though  it  is  usual 


(s)  See  further  on  this  subject,    poet, 
Chap.  IV.,  Sect.  1,  (b). 

(t)  ThraU  v.  Cornwall,  1  Wils.  165. 
(u)  Taylor  v.  Skum,  1  Bos.  &  PuL  23. 
(*)  Esp.  N.  P.  213. 
ly)  BgUr  V.  Marsden,  5  Taunt  25 ;  Her- 


ring  V.  WatUy  8  Scott,  N.  R.  7^,*  7  Man. 
&  Gran.  1018. 

(«)  Daoiet  v.  Edwardt,  $  Maule  &  9d«. 
880. 

(a)  2  Saund.  297,  n.  1. 
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in  the  declaration  to  allege  that  the  lessee  entered,  it  is  not  necessary.     Book  IIT. 
In  declaring,  however,  on  a  lease  at  will  for  rent  in  arrear,  the  plaintiff     "sECT.'k 


must  show  an  occupation ;  for  the  rent  being  only  due  in  respect  * 

thereof,  it  should  appear  to  the  Court  when  the  lessee  entered,  and 
how  long  he  occupied  (b).  As  each  periodical  reservation, — or  gale, 
as  it  is  called,— of  rent,  is  a  distinct  debt,  for  which  the  lessor  may 
hare  his  action,  he  may  declare  for  an  entire  gale  at  the  end  of  any 
quarter  or  half-year,  without  showing  how  the  former  quarter  or  half- 
year  has  been  satisfied ;  but,  if  he  declare  only  for  part  of  the  gale, 
due  at  the  end  of  any  half-year  or  quarter,  it  is  bad,  unless  he  show 
how  the  remaining  part  was  satisfied ;  for  otherwise  the  lessee  may  be 
eiposed  to  many  actions  for  the  same  demand  (c).  Whenever  rent  is 
reserved  periodically,  the  declaration  should  always  state  when  it  was 
due  and  owing,  or  it  will  be  bad  (d ). 

Where  a  declaration  in  debt  for  rent  states  that  the  rent  became 
and  was  due,  to  wit,  on  a  day  named,  being  a  quarter  day,  for  so 

many  quarters  **  then  elapsed,"  the  plaintiff  on  nunquam  indebitatus 
must  show  that  rent  accrued  in  respect  of  the  quarters  ending  on  that 

day,  and  cannot  insist  upon  rent  accruing  for  earlier  quarters  («). 
Any  material  variance  between  the  declaration  and  the  deed  de-  What  U  a  Va- 

dared  on  was  formerly  fatal  (/) ;  but  now,  by  statute  3  &  4  WiU,  IV.  Jing^^ut^thl*" 

c.  42,  s.  23,  extending  the  enactments  of  statute  9  Geo.  IV.  c.  15,  Deed. 

misrecitals  of  instruments  may  be  amended  at  the  trial  without  any 

diflScuIty,     And  by  15  &  16  Vict.  c.  76,  s.  222,  and  17  k  18  Vict. 

c.  125,  8.  96,  amendments  necessary  in  order  to  determine  the  real 

matter  in  controversy  must  be  made. 
The  15  &  16  Vict  c.  76,  s.  55,  renders  it  unnecessary  "to  make  ProfertofDeed 

profert  of  any  deed  or  other  document  mentioned  or  relied  on  in  any  *    **  ® 


This  action  being  founded  upon  the  privity  of  contract,  and  the  When  the  Title 
lessee,  who  is  an  original  party  to  the  deed,  being  estopped  from  de-  mustlJe  al- 
lying the  title  of  his  lessor,  the  title  of  the  latter  need  not  be  set  out  ^^s^ 
in  an  action  between  the  latter  and  the  former.     Where,  however,  the 
action  is  brought  by  a  party  claiming  by  a  derivative  title  from  the 
lessor,  it  is  necessary  to  allege  and  show  the  deduction  of  his  title ; 
and  where  the  lessor  had  only  a  particular  estate,  it  is  necessary  to 
show  its  commencement,  and  that  he  had  an  authority  to  grant  the 
lease ;  thos,  in  debt  by  a  remainderman,  for  rent  reserved  upon  a  lease 
by  tenant  for  life,  the  plaintiff  must  show  what  authority  the  tenant 
for  life  had  to  make  the  lease  (g). 

{b)  Eaton  t.  Jaqvest  2  Dougl.  457.  Vavasour  v.  Ormrod,  6  Barn,  ft  Ores.  430; 

ic)  2  Saund.  808,  n.  b.  9  DowL  &  RyL  597 ;  Farewell  v.  Dickenson, 


d)  FUiarJe  t.  Darby,  Show.  8.  6  Barn.  &  Cress.  251 ;  9  Oowl.  &  Ryl.  245  % 

\e)  Jchmou  ▼.  Oibson,  1  Ell.  &  BL  415.  and  Curtis  v,  Spitty,  1  Scott,  787. 

(/)  Sands  ▼.  Ledger,  2  Lord  Raym.  792;  (g)  Sands  v.  Ledger,  2  Lord  Raym.  792. 
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What  neces- 
sary when  the 
Action  is  for 
Use  and  Occu- 
pation. 


Action  of  Debt 
by  Executors 
or  Adminis- 
trators. 


Action  of  Debt 
against  Exe- 
cutors or  Ad- 
ministrators. 


In  debt  for  use  and  occupation,  the  plaintiff  may  declare  geoeFally 
for  the  use  and  occupation  of  divers  messuages,  lands  and'  tenement, 
without  specifying  where  they  are  situate  (A).  The  declaration  need 
not  set  forth  the  particulars  of  the  demise  (/) :  therefore,  in  a  case, 
where  to  a  count  for  use  and  occupation  generally  the  defendant  de- 
murred, and  assigned  for  causes  tliat  it  did  not  set  forth  any  demise 
of  the  premises,  nor  for  what  term  they  were  demised,  nor  what  rent 
was  payable,  nor  for  what  length  of  time  the  defendant  held  and 
occupied  the  premises,  nor  when  the  sum  thereby  supposed  to  be  doe 
became  due,  nor  for  what  space  of  time ;  after  argument,  the  Court  of 
Common  Pleas  gave  judgment  for  the  plaintiff  on  that  count.  If  the 
particulars  of  a  demise  be  alleged,  they  must  be  proved  :  therefore,  in 
an  action  for  double  rent  on  the  statute  11  Geo.  II.  c  19,  s.  18,  where 
the  declaration  stated  a  lease  for  three  years,  but  on  the  evidence  it 
appeared  that  the  lease  for  three  years  was  void  under  the  Statute  of 
Frauds,  and  that  the  defendant  was  only  tenant  from  year  to  year; 
though  this  was  sufficient  for  the  action,  yet  a  lease  for  three  years 
having  been  laid,  and  not  proved,  the  plaintiff  was  nonsuited  (n). 

The  declaration  in  debt  by  executors  or  administrators  most  be  in 
the  detinet  only,  even  though  the  rent  be  reserved  on  a  demise  which 
commenced  on  the  death  of  the  testator,  so  that  he  never  recmed 
any  rent 

In  debt  for  rent  against  an  executor  or  administrator,  if  the  whole 
rent  has  accrued  in  the  lifetime  of  the  lessee,  the  action  against  his 
executor  must  be  in  the  detinet  only ;  and  the  executor,  though  he 
do  not  enter,  is  still  chargeable  in  the  detinet,  because  he  cannot 
so  waive  the  term  as  not  to  be  liable  for  the  rent  as  far  as  he  has 
assets  {n) ;  but  for  the  rent  accrued  after  the  death  of  the  lessee,  the 
action  may  be  brought  either  in  the  debet  or  detinet,  if  the  executor 
enters,  for  he  is  chargeable  as  assignee  in  respect  of  the  perception 
of  the  profits,  and  it  is  not  material  whether  he  has  assets  or  noL     In 
such  case  he  cannot  plead  plene  administravit ;  but  if  the  land  be  of 
less  value  than  the  rent,  he  may  plead  the  special  matter,  viz.  that  be 
has  no  assets,  and  the  land  is  of  less  value  than  the  rent,  and  may 
pray  judgment,  whether  he  shall  be  chained  otherwise  than  in  the 
detinet  only  (o).     Debt  against  an  executor  or  administrator  for  rent 
in  arrear,  partly  in  the  time  of  the  testator  or  intestate,  and  partly  in 
the  time  of  the  executor  or  administrator,  is  well  brought  in  the  detinet 
only  (p).     Now,  by  statute  3  &  4  Will.  IV.  c.  42,  s.  14,  an  action  of 
debt  on  simple  contract  is,  in  all  cases,  maintainable  against  executors 
and  administrators. 

(k)  King  y.  FraseTf  6  East,  848 ;  2  Smith,  (n)  1  Sauod.  I,  n.  1 ;  BuU.  N.  P.  109. 

462.  (o)  Bun.  N.  P.  169 ;  Esp.  N.  P.  217. 

(/)  mikint  ▼.  Wingate,  6  Term  Rep.  62.  (p)  Aylmgr  ▼.  Hidk,  2  Selw.  N.  P.  6ia 
(m)  2  Dougl.  668. 
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Book  IIF. 
Sect.  S.-Pleadings.  ^"sect.V^* 

A  plea  of  not  guilty  \&  a  good  plea,  since  the  new  rules  (p\  to  an  ~^  .^"^^^ 
action  by  a  landlord  on  the  statute  11  Geo.  II.  c.  19,  s.  3,  for  double  Actionof  Debt 
Falue  of  goods  fraudulently  removed  (^).     Before  these  rules,  iti^as 
said  that  in  debt  for  rent  on  a  demise  by  writing,  without  deed  or  by 
paro],  the  proper  plea  was  non  demisit  (r). 

If  both  lessee  and  lessor  sign  a  lease,  the  former  is  estopped  from  pieaofnilha- 
pJeading  nil  habuit  in  tenementis  to  an  action  of  debt  for  rent  by  the  ^«>t  ijj  Tene- 
lessor  («).  Nil  habuit  in  tenementis,  however,  has  been  held  to  be  a 
good  plea  on  a  demise  by  deed-poll,  because,  as  to  the  lessee,  it  is  no 
estoppel.  It  cannot  be  pleaded  by  a  lessee  in  any  case  where  occu- 
pation is  enjoyed,  for  the  Coui*t  will  not  permit  a  tenant  to  impeach 
his  landlord's  title  (0-  In  debt  on  bond,  conditioned  for  the  pay- 
ment of  rent  reserved  upon  a  demise  according  to  certain  articles,  the 
defendant  is  estopped  from  saying  that  he  had  not  any  thing  in  the 
land  demised  by  the  articles  (u).  In  debt  for  rent  by  husband  and 
wife,  upon  a  lease  by  her  and  her  first  husband,  it  is  a  good  plea  that 
her  first  husband  was  sole  seised,  and  that  she  had  nothing  in  the 
land  (x). 

Riens  hi  arrere  is  a  good  plea  in  debt  for  rent,  though  it  would  be  Pie*  of  Riens 
bad  in  covenant  for  rent;  for  in  covenant,  such  plea  confesses  the  "* 
covenant  broken,  and  goes  only  in  mitigation  of  damages  (y).  Where 
^e  defendant  pleaded,  '^  that  nothing  of  the  rent  is  in  arrear  and  un- 
paid as  by  the  declaration  is  above  supposed ;"  it  was  held  to  be  the 
same  as  if  he  had  said  nil  debet,  and  that  it  related  to  the  time  of  the 
action  brought,  as  well  as  that  of  the  plea  pleaded  (z). 

The  defendant  may  also  plead  payment  at  or  after  the  day;  for  Plea  of  Pay- 
acceptance  of  rent  may  be  pleaded  in  bar  to  debt  for  rent,  thougli  not  31^"***  ^*°" 
to  a  recovery  in  covenant.     If  the  defendant  plead  a  tender  on  the 
land  at  the  day,  he  must  make  a  profert  of  the  money  into  Court  (a). 
In  debt  there  may  be  a  plea  of  payment  of  money  into  Court.  Plea  of  Pay- 

Entry  and  eviction  of  the  whole  or  any  part  of  the  premises  de-  S^  Court**"*^ 
mised  is  a  good  plea  in  bar  to  an  action  of  debt  for  the  rent ;  for  the  Plea  of  Entry 
doctrine  of  the  lessee  being  estopped  from  denying  his  lessor's  title  "**  Eviction, 
exists  only  during  the  continuance  of  the  occupation.     It  must,  how- 
ever, be  a  tortious  entry  and  eviction,  or  an  expulsion  sufficient  to 
occasion  a  suspension  of  the  rent ;  a  mere  trespass  will  not  be  suffi- 

( p)  HO.  T.  4  WU1.  IV.  Bing.  N.  G.  15 ;  4  Moore  &  Scott,  554. 

(q)  Janes  v.  fFillianu,  4  Mees.  &  Wels.  (tc)  Strtwd  y.  WUlis,  Cro.  Eliz.  862. 

375;  1  Horn.  &  Hurl.  348;  7  Dowl.  206.  («)  Brereton  ▼.  Ewm*,  Cro.   Eliz.  700; 

(r)  BuU.  N.  P.  170.  and  see  Lednsan  ▼.  Tremen,  1  Ad.  &  £L 

(*)  Wilkims  v,  Wingatej  6  Term  Rep.  62 ;  792 ;  3  Nev.  &  Man.  603. 

and  aee  Parker  r.  Maiming,  7  Term  Rep.  (y)  Esp.  N.  P.  235. 

^7.    See  ante.  Book  I.,  Chap.  IV.,  Sect.  (x)  Warner  ▼.  Theobald,  Cowp.  590. 

19,  p.  174  (a)  Broumhw  ▼.  Hewley,  1  Ld.  Raym.  83. 

(0  Esp.  N.  P.  23S;  Citrtit  ▼.  S^ty,  1 
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cient ;  for  if  the  lessor  enter  by  virtue  of  a  power  reserved,  or  as  a 
mere  trespasser,  and  the  lessee  be  not  evicted,  it  will  be  no  suspension 
of  the  rent  (c).  Besides  stating  the  entry  and  eviction,  the  plea  must 
state  that  the  lessee  was  kept  out  of  possession  until  after  the  rat 
became  due,  or  it  will  be  bad  (d).  Where  to  debt  for  rent,  oq  a  (l^ 
mise  of  three  rooms,  the  plea  was,  that  the  plaintiff  demised  the  said 
three  rooms  and  another  room,  and  that  he  entered  into  the  other 
room,  but  did  not  traverse  the  demise  of  the  three  rooms  only,  it  was 
held  to  be  bad  for  want  of  such  a  traverse  (c). 

The  Statute  of  Limitations,  21  Jac.  I.  c.  16,  enacts,  that  all  actioiB 
for  rent  in  arrear,  or  grounded  on  any  lending  or  contract  witkort 
specialty,  must  be  brought  within  six  years;  although  these  words 
are  general  as  to  the  limitation  of  all  actions  6f  debt  for  the  arreus 
of  rent ;  yet  it  has  been  held,  that  an  action  of  debt  for  the  arrears  of 
rent  reserved  by  indenture  is  not  within  the  meaning  of  the  8tatute(/). 
By  statute  3  &  4  Will.  IV.  c.  42,  s.  3,  however,  all  actions  for  rent 
due  on  specialty  are  to  be  brought  within  twenty  years  after  the  caofle 
of  action  accrued  (g).  The  statute  must  in  all  cases  be  pleaded,  and 
the  i^ea  must  conclude  with  a  verification  (A). 

By  the  statutes  2  Geo.  II.  c.  22,  s.  13,  and  8  Geo.  II.  c.  24,  ss.  4,5, 
mutual  debts  between  the  plaintiff  and  defendant  may  be  set-off 
against  each  other ;  and  by  the  late  rules  such  matters  moat  be  spe- 
cially pleaded  (t). 

A  release  must  be  specially  pleaded  (A).  A  release  of  all  demands 
will  not  operate  to  release  rent  before  it  becomes  due,  for  there  is  no 
demand ;  but  it  will  release  rent  then  due  {I) :  therefore,  if  a  man  ki 
land  to  another  for  a  year,  yielding  the  rent  at  Michaelmas,  and 
before  Michaelmas  releases  to  the  lessee  all  actions,  he  may  stiSi 
have  his  action  for  rent,  for  the  release  does  not  discharge  it;  bat 


(c)  Bull.  N.  P.  177;  Doe  d.  Cheney  v. 
Batten,  Cowp.  242. 

(d)  1  Saund.  204,  n.  2. 
(f )  Ibid.  206. 

(/)  Ibid.  58.  The  3  &  4  Will.  IV.  c.  27, 
s.  42,  does  not  apply  to  actions  commenced 
before  24th  July,  1833,  when  it  was  passed; 
Paddan  v.  BartleH,  3  Ad.  &  £1.  884;  5  Nev. 
&  Man.  383 ;  1  Har.  &  Wol.  477.  The 
limitation  of  the  right  to  sue  in  covenant 
on  an  indenture  of  demise  is  regulated  by 
the  statute  3  &  4  Will.  IV.  c.  42,  s.  3,  and 
is  not  limited  to  six  years  by  the  statute 

3  &  4  Will.  IV.  c.  27,  8. 42;  Paget  v.  Foley, 
2  Bing.  N.  C.  679:  2  Hodges,  32;  3  Scott, 
120;  Straehan  v.  Thomae,  12  Ad.  &  £1.  536; 

4  Per.  &  Dav.  229 ;  see  also  Grant  ▼.  EllU, 
2  Mees.  &  Wels.  113.  See  ante,  Book  II., 
Chap.  II.,  Sect.  4,  (a),  p.  376.  Neither 
does  the  3rd  section  of  8  &  4  Will.  IV. 
c.  42,  repeal  the  42nd  section  of  3  &  4  Will. 
IV.  c.  27 ;  Humfrey  v.  Oery,  7  Com.  B.  Rep. 
567.    The  limiution  prescribed  by  the  3  &  4 


Will.  IV.  c  27,  does  not  apply  to  an  acHoo 
on  a  collateral  covenant  for  payment  aC  a 
rent  charged  on  land,  and  the  covenaotM 
may  recover  damages  for  the  breach  of  that 
covenant,  notwithstanding  bis  right  to  n- 
cover  the  rent-charge  is  barred  by  the  above 
statute;  Maiming  v.  Pheips,  19  ExdL  Bc^ 
59. 

(g)  The  Statutes  of  Limitatiorts  are  va- 
rious. The  first  is  the  statute  21  Jac  L 
c  16.  The  statute  9  Geo.  IV.  c.  14,  a.  1, 
requires  all  acknowledgments  of  debts  to 
take  the  case  out  of  the  sutute  of  Jaaacs  to 
be  in  writing.  Further  alterstiona  \fcaTC 
been  made  by  the  statutes  3  ft  4  WiH.  IV. 
c.  27  (amended  by  7  Will  IV.  ft  1  TicL 
c.  28,  and  6  &  7  Vict  c.  54),  and  S  &  % 
Will.  IV.  c.  42,  s.  3. 

(k)  1  Saund.  283,  n.  2. 

(i)  HiL  Term,  4  Will.  IV. 

(*)  See  the  Rules  HilTenn.  ♦  IWTIL  IV. 

(/)  Stevens  v.  Snov,  2  Salk.  57a. 
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he  may  discbarge  the  lessee  of  the  rent  before  tbe  day  by  a  special  re-    Book  III. 
•ease{w).  Sect.s. 

Infancy  is  a  good  plea  in  debt  for  rent ;  but  as  a  lease  made  to  an  Ij  ~ 
infant  is  not  void,  but  voidable  only,  if  it  be  beneficial  to  hira,  he  is  fancy. 
Jiable  to  an  action  for  the  rent  reserved  (n).  Where,  to  debt  for  rent, 
the  defendant  pleaded  in&ney  at  the  time  of  the  lease  made;  on 
demurrer  the  Co«rt  held,  that  the  kaae  was  voidable  only  at  the 
election  of  the  infant,  manifested  by  waiving  the  land  before  the  rent- 
day  came,  but  he  not  having  done  so,  and  being  of  age  before  die 
next  rent-day  came,  it  was  deemed  an  election,  and  the  plaintiff  had 
judgment  (o). 

If  a  lessor,  who  has  covenanted  to  repair,  bring  debt  for  his  rent,  other  special 
it  seems  that  the  lessee  may  plead  specially  that  be  expended  the  ^^^^ 
rent  in  necessary  repairs,  and  so  owes  nothing;  if  the  lessor  had 
brought  covenant  for  rent,  instead  of  debt,  the  lessee  could  not  plead 
expenditure  in  reparations  at  all,  the  remedy  being  reciprocal  (p). 
Where  there  is  an  express  covenant  in  the  same  indenture,  that  the 
lessee  may  deduct  for  charges  and  repairs,  the  defendant  clearly  may 
plead  it  in  bar  to  debt  for  rent  (9). 

Though  in  debt  for  rent  on  a  demise  by  indenture,  it  is  not  neces-  Replications, 
sary  to  allege  that  the  deed  was  an  indenture ;  yet  if  it  is  not  so 
alleged,  and  the  defendant  plead  nil  habuit  in  tenementis,  it  is  said  to 
he  prima  facie  a  good  plea,  because  no  estoppel  appears  upon  the 
record.  The  plaintiff,  by  replying  that  he  had  a  sufficient  estate  to 
make  the  demise,  loses  the  benefit  of  the  estoppel,  and  as  he  will  not 
rely  thereon,  the  jury  shall  find  the  truth  ;  but  if  he  replies  that  the 
demise  was  by  indenture,  and  concludes  with  a  prayer  of  judgment, 
if  the  defendant  shall  be  admitted  to  plead  the  plea  against  his  own 
acceptance  of  the  lease  by  indenture,  the  defendant  shall  be  estop- 
ped (r).  Where  the  declaration  states  the  lease  to  be  by  indenture, 
the  plaintiff  need  not  reply  the  estoppel,  but  may  demur,  because  the 
estoppel  appears  on  the  record  («). 


Sect  4. — Evidence. 
The  lease  need  not  be  proved  in  an  action  of  debt  on  bond  for  the  Evidence  on 
performance   of  covenants  therein,  where  there  has  been  judgment  "®°  ®**  actum, 
and  a  suggestion  of  damages  to  be  assessed  on  the  writ  of  inquiry ; 
for  the  party  is  estopped  from  saying  that  the  lease  was  not  duly 
executed  (e). 

(m)  Co.  Litt.  292  b.  (p)  Bull.  N.  P.  176. 

(a)  Kettey's  case,  Cro.  Jac.  320.  (g)  Esp.  N.  P.  234. 

(o)  IbicL ;  and  see  ante,  p.  37 :  and  North  (r)  1  Saund.  276,  n.  1 ;  Bull.  N.  P.  170. 

WegUm  Railway  Company  y.  M*Michael,  6  (s)  1  Saund.  25,  n.  4. 

Ezcb.  Rep.  12S.  (r)  CoUins  v.  Ryhot,  1  Esp.  158. 


ACTION  OP  DEBT — EVIDEKCE— DAMAGES. 


The  plea  of  ''never  was  indebted"  has  the  same  operatioQ as ihe 
plea  of  non  assumpsit  in  indebitatus  assumpsit ;  and  all  matters  in 
confession  and  avoidance  are  to  be  pleaded  specially  («). 


imygiTib 


Sect.  b.—Dcanages. 
Though  the  debt  is  by  specialty,  yet  if  it  depends  upon  something 
extrinsic,  as  rent,  for  example,  the  plaintiff  may  have  a  verdict  for 
what  is  really  due,  though  more  is  demanded  {x). 


(«)  See  post,  Chap.  IV.,  Sects.  S,  4. 

(«)  Tnckdon  y.  CHpps,  2  Salk.  659.  The 
Common  Law  Procedure  Act,  15  &  16  VicL 
c.  76,  s.  95,  enacts,  that  "in  all  actions 
where  the  plaintiff  recovers  a  sum  of  money, 


the  amount  to  which  he  is  entitled  my  be 
awarded  to  him  hy  the  judgment  geotfillr, 
without  any  distinction  being  theieiB  lude 
as  to  whether  such  sum  is  reootered  \j 
way  of  a  debt  or  damages." 


(    609    ) 
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Sect.  1.  When  maintainable. 

(a)  Generally 609 

ib)  For  Use  and  Occupation  610 
c)  For  Breach  of  Husbandry 

and  Repair 624 

(d)  For  Money  paid  on  Dis- 
tress  625 


Sect.  1.  When  maintainable — eoiUi' 
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(e)  For  other  Things 626 
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Sect.  1 . —  When  maintainable.  Book  III. 

Chapter  III. 
(a)  Generally.  Sect.  i. 

Ip  the  lease  be  by  writing  not  under  seal,  or  by  verbal  demise,  the  For  what  the 
remedy  of  the  parties  for  the  breach  of  such  stipulations,  as  the  terms  ^mpslt^s^' 
of  the  aoreement  express,  or  the  contract  implies,  is  by  an  action  of  maintainable 

Z        A  *  ^  u  •    X   ■      J  ^     \  *  •    u     between  Land- 

assumpsit.     Assumpsit  cannot  be  raamtamed  on  contract  to  repair  by  i^^d  and  Te- 

the  assignee  of  the  reversion,  where  the  demise  is  not  by  deed,  as  the  ""'• 
statute  32  Hen.  VIII.  c.  34(a),  does  not  in  such  case  apply  (ft);  but  it 
may  be  maintained,  in  such  case,  by  the  lessor  himself,  notwithstanding 
the  assignment  (c).  The  usual  actions  of  assumpsit  within  the  scope 
of  this  work  are : — those  which  are  brought  to  recover  the  price  of  the 
sale,  and  the  value  of  the  use  and  occupation  of  real  property ;  for  the 
sale  of  crops,  and  the  agistment  of  cattle — those  in  which  contribution 
for  party-walls  is  sought  to  be  recovered — those  which  arise  from  the 
breach  of  contract  between  landlord  and  tenant,  respecting  the  repair, 
or  husband-like  treatment  of  the  premises,  indemnity  against  ground- 
rent,  or  the  quiet  enjoyment  of  the  land — and  those  which  arise 
from  the  breach  of  contract  between  the  vendor  and  vendee  of  real 
property. 

Covenant  being  the  proper  form  of  action  in  all  cases  where  the  Upon  what  In- 
contract  is  under  seal,  assumpsit  can  only  be  supported  when  the  con-  ^gitbn'i? 
tract  is  by  writing  not  under  seal,  or  by  parol;  but  the  contract  may  maintainable, 
be  either  expressly  entered  into  by  the  parties,  or  raised  by  implica- 
tion of  law.    Where  a  person  will  not  rely  upon  the  promise  which  the 
law  will  raise,  but  takes  a  bond  as  a  security,  he  cannot  recover  in 
assumpsit  on  the  implied  promise  (df).     Therefore  a  lessee,  who  has 
assigned   his  term  by  indenture,  is  liable,  in  an  action  of  covenant  on 
the  word  **  grant,"  to  his  assignee  for  money  which  he  has  paid  to  the 


(a)  See  ante,  585. 

(h)  SUmden  v.  Chrittmas,  10  Queen's  B. 
Rep.  135. 


(e)  Bicftford  v.  ParMon,  5  C.  B.  920. 
(d)  Toussaini  v.  Martinant,  2  Tenn  Rep. 
100. 

R  R 
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superior  landlord  under  a  distress  for  rent,  and  assumpsit  wiQ  not  lie 
on  an  implied  contract  to  indemnify  the  assignee,  nor  on  an  expresB 
promise  without  any  new  consideration  (e). 

(b)  For  Use  and  Occupation  (/). 
At  common  law  it  was  held,  that  assumpsit  would  lie  for  rent  on  an 
express  promise  made  at  the  same  time  as  the  lease,  but  not  on  %& 
implied  promise  (^).     By  statute  11  Geo.  II.  c.  19,  s.  14,  however, 
''  in  order  to  obviate  some  difficulties  that  many  times  occur  in  the 
recovery  of  rents,  where  the  demises  are  not  by  deed,"  it  is  enacted, 
**  That  it  shall  be  lawful  for  the  landlord,  where  the  agreement  is  not 
by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tenements 
or  hereditaments  held  or  occupied  by  the  defendant,  in  an  action  on 
the  case,  for  the  use  and  occupation  of  what  was  so  held  or  enjoyed; 
and  if  in  evidence  on  the  trial  of  such  action,  any  parol  demise,  oranj 
agreement  (not  being  by  deed),  whereon  a  certain  rent  was  reserfed, 
shall  appear,  the  plaintiff  in  such  action  shall  not  therefore  be  non- 
suited, but  may  make  use  thereof  as  an  evidence  of  the  quantom  of 
the  damages  to  be  recovered."     In  all  cases,  therefore,  in  which  the 
demise  is  not  by  deed,  whether  a  certain  rent  be  reserved  or  not,  die 
action  of  assumpsit  is  maintainable  for  use  and  occupation :  even  if 
there  be  an  agreement  by  deed  to  demise  a  house,  by  words  not 
amounting  to  an  actual  demise,  the  party  may  maintain  assumpsit  for 
use  and  occupation  (A).    J..,  being  tenant  of  J9.,  of  a  house,  sab4et  it 
to  C,  and  afterwards  B.  told  A.  that  he  had  no  objection  to  accep&ig 
C  as  tenant,  but  that  he  would  not  exonerate  A.  from  the  rent   U 
was  ruled,  that  as  B,  still  held  A,  liable  for  the  rent,  A.  might  sue  C. 
for  the  rent  as  due  from  C  to  him  in  an  action  for  use  and  occupatxA. 
It  was  also  ruled,  that  a  verbal  agreement  between  A.  and  C.  for  ii.to 
grant  C  a  lease  of  the  house  and  some  ground  at  a  joint  increased 
rent,  but  which  lease  A.  afterwards  refused  to  execute,  afforded  oo 
answer  to  an  action  for  use  and  occupation  of  the  house  by  A.  againfit 
C  (t).    Where  there  has  been  an  actual  occupation,  assuAipsit  for  use 
and  occupation  lies  in  respect  of  incorporeal  hereditaments  (A).  Whafc 
there  has  been  an  occupation  under  an  agreement  to  take  a  lease  of 
certain  minerals,  and  to  work  them  in  certain  proportions^  an  acUon 
for  use  and  occupation  may  be  maintained,  as  it  is  not  a  mere  Uo^user 


(e)  Baher  v.  HarrU,  9  Ad.  &  El.  532;  1 
Per.  &  Uav.  360;  2  WiU.  Wol.  &  Uod.  1. 

(  /)  The  15  &  16  Vict.  c.  76,  Sched.  (B.), 
gives  the  following  form  of  declaration  in 
use  and  occupation :  — "  The  defendant's  use, 
b^  the  plaintiff's  permissioui  of  messuages 
and  lands  of  the  plaintiff."  The  following 
form  is  applicable  to  an  action  upon  a  lease 
for  rent:— «  That  the  plaintiff  let  to  the 
defendant  a  house,  No.  401,  Piccadilly,  for 
seven  years,  to  hold  from  the day  of 


,  A.D. ,  at  £ a  ye«r,  payable 

quarterly,  of  which  rent  —  qiiai%en  aic 
due  and  unpaid." 

{g)  Bull.  N.  P.  188. 

(A)  EUiott  V.  Bogert,  4  Esfk.  M. 

(t)  Dawstm  v.  Lamb,  3  Car.  &  Kir.  269. 

[k)  Bird  v.  Higginsm,  2  Ad.  &  EL  096; 
4  Nev.  &  Man.  505;  1  Har.  &  Wot.  61; 
6  Ad.  &  EL  824;  Thomat  v.  /^idhiidb.  10 
Queen's  B.  Rep.  775. 
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but  a  rights  constituting  a  bereditafnent  within  the  statute  11  Qeo.  II.     Book  III. 

c.  19,  8.  14  (t).     Where  two  tenants  in  common  demised  premises,     ''sbct.\ 

md  At  rent  was  for  a  time  paid  to  the  agent  for  both,  but  after  notice 

giren  a  moiety  was  paid  to  each,  it  was  held,  in  a  joint  action  of 

awumpsit  by  trustees  for  the  rent,  that  it  was  a  question  for  the  jury, 

whether  this  was  a  new  contract  of  demise  with  a  separate  reservation 

of  the  rent  to  each  (A).    A  corporation  aggregate  may  sue  in  assumpsit 

or  debt  for  use  and  occupation,  where  the  tenant  has  held  premises 

under  them,  and  paid  rent(/),  whether  the  subject  matter  be  a  corporeal 

or  incorporeal  hereditament  (m).    The  action  for  use  and  occupation 

may  be  brought  in  the  County  Court  of  Middlesex  (n):  and  where  for 

a  sum  not  exceeding  20/.,  in  the  County  Courts  established  under  the 

statute  9  &  10  Vict  c.  95  (o). 

The  action  for  use  and  occupation  is  founded  on  a  contract;  and  Nature  of  tbe 

unless  there  be  a  contract  express  or  implied,  the  action  cannot  aiidCk»upa- 

be  maintained  (p).    There  may,  however,  be  a  liability  for  use  and  ^o°- 

occupation  where  an  action  for  rent  cannot  be  maintained,  therefore 

if  a  party  enter  under  an  agreement  for  a  demise  at  a  certain  rent, 

the  rent  not  to  begin  till  the  repairs  are  completed  by  the  landlord, 

the  agreement  being  silent  as   to  the  terms  of  present  occupation, 

the  entry  and  occupation  before  the  repairs  are  executed  may  be 

eridence  for  the  jury  of  an  implied  agreement  to  pay  in  the  meanwhile 

what  the  premises  are  worth ;  and  even  if  the  tenant  leave  before  the 

r^ain  are  done,  the  question  will  be  whether  there  was  such  an 

implied  agreement,  and  if  there  were,  he  will  be  liable  for  a  reasonable 

oompensation  for  his  occupation  (^).     The  action  being,  as  we  have 

seen,  founded  on  contract,  will  not  lie  where  the  possession  of  the  tenant 

is  adverse  and  tortious;  unless,  indeed,  the  plaintiff  ceases  to  consider  it 

as  such,  by  waiving  the  tort,  and  recurring  to  his  remedy  by  the  action 

on  tbe  contract  for  use  and  occupation  (r).     Where  the  pIainti£P  was 

entitled  to  a  cottage  after  his  mother's  death,  and  the  defendant  had 

(0  Janet  t,  fteynoldt,  4  Ad.  &  El.  805 ;  (o)  See  post,  Chap.  IX. 

6  Nev.  &  Man.  441  ;  7  Car.  &  Pay.  335.  (/>)  Birch  v.  Wright,  1  Term  Rep.  378. 

{k)  Powis  ▼.  Smithy  5  Barn.  &  Aid.  850 ;  (q)  Smith  v.  Eldridge,  2  Com.  Law  Rep. 

1  DovL  ft  Ryl.  490.     See  also  as  to  distress  855.     The  distinction  between  rent  and 

bj  tenants  in  common,  ante,  357.  compensation  for  use   and   occupation   is 

(0  Stafford  {Mayor,  Sfc)  v.  Till,  4  Bingf.  amply  illustrated  in  the  old  cases  before 

76;  12  Moore»  260  ;  Dean  and  Chapter  qf  the  statute  gave  the  right  of  action  for  use 

Chester  ▼.  Pierce^    1  Camp.  466;  South-  and  occupation  in  cases  where  there  has 

«Mrlr  Bridge  CompoMtf  v.  SiU»,  2  Car.  &  Pay.  been  a  demise ;  see  Johnson  v.  May,  3  Lev. 

371.  150;    Freemason  v.  Booman,  2  Keb.  291; 

(n)  Mayw,  8fc.  of  Carmarthen  v.  Lewis,  6  Mason  v.  Wellhanh,  Skin.  238 ;  and  see  the 

C«r.  ft  Pay.  008  ;  JC  v.  InhaHtanis  qf  Chip-  principle  on  which  the  above  case  was  de- 

pitig  Norton^  5  East,  239 ;  R.  v.  Inhabitants  cided,  Jones  v.  Clark,  2  Buls.  73 ;  and  see 

Iff  North  Ihffield,  3  Man.  &  Selw.  247 ;  Dean  also  as  to  the  distinction  between  an  action 

aai  Cht^ier  of  Rochester  v.  Pierce,  1  Camp.  for  rent  and  an  action  for  use  and  occupa- 

466 ;    Beverley  ▼.    Lincoln  Oas   Light   and  tion ;   Towne  v.  Eynrich,  1  Com.  Law  Rep. 

Coke  Company,   6   Ad.   ft  £1.  829;  S,  C.  2  235;  S.  C.  13  C.  B.  892. 

Ncv.  ft  Per.  %^  ;   Soutkwark  Bridge  Com-  (r)  See  Turner  v.  Cameroris  CoeXbrook^  S^c, 

pny  V.  Sills,  2  Car.  &  Pay.  371.  Company,  5  Exch.  Rep.  982. 

(«)  Parker  v.  VaughiMn,  2  Bos.  ft  Pul.  29. 

rr2 
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Book  III.     resided  in  it  with  his  mother  rent  free  till  her  death,  and  had  since 
Sect.  1.    '  continued  in  possession,  and  had  paid  no  rent,  it  was  held,  that  the 
plaintiff  might  recover  in  an  action  for  use  and  occupation  (s).   It 
follows  that  the  cemedy  by  this  action  is  not  concurrent  witli  the  action 
of  ejectment  for  the  same  period  of  time,  for  they  are  wholly  incon- 
sistent,— in  one,  the  plaintiff  says  that  the  defendant  is  his  tenant 
under  a  contract  of  tenancy,  and  therefore  he  must  pay  him  rent;  in 
the  other,  he  says  that  the  contract  is  at  an  end,  and  he  is  no  longer 
his  tenant,  therefore  he  must  deliver  up  the  possession :  be  cannot 
do  both.     The  assignee  of  a  lessee  who  merely  continues  in  occnpa- 
tion  afler  the  expiration  of  a  lease  of  the  whole  estate,  may  be  treate<i 
by  the  heir  of  the  lessor,  but  who  is  entitled  to  an  undivided  third 
only,  as  a  tenant  at  sufferance,  and  be  sued  for  use  and  occupation (t). 
After  a  recovery  of  possession  of  the  premises  by  ejectment,  the  plain- 
tiff may  maintain  use  and  occupation  for  the  rent  to  the  time  of  the 
demise,  but  not  after  («):  so  it  may  be  maintained  by  a  grantee  of  an 
annuity,  after  a  recovery  in  ejectment  against  a  tenant  who  was  in 
possession  under  a  demise  from  year  to  year,  for  all  rent  in  his  bands 
at  the  time  of  notice  by  the  grantee,  and  down  to  the  day  of  the 
demise  in  the  ejectment,  but  not  afterwards  {x).     If  rent  is  reserved 
quarterly,  and  the  tenant  holds  over  for  a  quarter,  in  the  middle  of 
which  the  landlord  gives  a  notice  and  recovers  for  the  subsequent 
time  double  value  under  the  statute  4  Geo.  II.  c.  28,  s.  1,  be  cannot 
recover  anything  for  the  previous  part  of  the  quarter  (y).    Where  a 
woman,  who  held  under  a  yearly  tenancy  before  marriage,  the  rent 
being  payable  half-yearly,  married  in  the  middle  of  a  half-year, lad 
left  the  house,  it  was  held,  that  an  action  of  assumpsit  for  use  and 
occupation  for  the  half-year's  rent  could  not  be  maintained  against 
the  husband  alone,  it  being  necessary  to  show  that  the  occupation 
had  been  at  his  request  {z)»     So  in  an  action  against  the  assignees  ci 
a  bankrupt,  it  was  held,  that  proof  of  the  occupation  being  at  tbeir 
request  was  material  (a).      An  action  for  use  and  occupation  will  not 
lie  where  the  title  is  in  dispute :  the  Court,  therefore,  will  not  try  a 
title  by  such  an  action,  ejectment  being  the  proper  remedy :  this  was 
decided  in  a  case  before  the  Court  of  King's  Bench,  by  Lord  Kenyon, 
C.  J.,  wherein  the  action  was  brought  against  the  tenant  for  rent, 
while  the  heir  at  law  and  a  devisee  were  contesting  their  right  to  the 
premises  (J).     The  proprietors  of  a  theatre  leased  it,  subject  to  the 
rights  of  a  prior  lessee  of  the  use  of  the  refreshment  rooms ;  heW, 
in  an  action  for  use  and  occupation  against  the  lessee  of  the  refresh- 
es HelUer  v.  Sillcox,  19  Law  J.,  Q.  B.,  (s)  Richardton  v.  Hidl,  1   Brod.  &  Biq(. 
295.                                                                        50  ;  S  Moore,  307. 

0  Bayley  v.  Bradleyy  5  C.  B.  Rep.  396.  (a)  Naish  v.  Tatloek,  2  EI.  BU^L  S19; 

u)  Doe  d.  Batten  v.  Cheney,  Cowp.  246.         but  see  Gibiom  v.  Omrthorfi,  1  I>owL  ft  Rji 
J«)  Birch  V.  Wright,  1  Term  Rep.  878.  205. 

(y)  Cobb  y.  Stf^ces,  8  East,  358.  (b)  MS.  HU.  T.  37  Gea  III. 
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ment  rooms,  that  he  was  not  entitled  to  any  deduction  from  the  rent    Book  III. 
on  account  of  alterations  made  by  the  lessee  of  the  theatre  in  the       sect.  i. 
jconduct  of  the  theatre,  which  deprived  the  defendant  of  part  of  his 
profits,  those  alterations  not  having  been  made  by  the  authority  of 
the  plaintiff  (c). 

Upon  the  principle  that  the  action  can  only  be  maintained  where  When  main- 
there  is  an  actual  contract  either  express  or  implied,  it  has  been  held,  against  a  Per- 
that  if  a  purchaser  take  possession  of  premises  under  a  contract  of  •?« »"  Posse*- 

11.1  n  -i     n  -  y  i        •  •   i  /»    m  i  "**'*  UnUeF  ft 

gaie,  which,  on  account  of  a  defect  m  the  vendor  s  title,  fails  to  be  Contract  of 
completed,  the  vendor  cannot  afterwards  recover  rent  for  the  period  ^^^gj„entfor 
of  the  purchaser's  possession,  upon  an  implied  contract  for  use  and  a  Lease, 
occupation  (d)  :  and  where  a  man  agreed  to  purchase  premises,  on  an 
assurance  that  the  person  of  whom  he  purchased  had  a  long  term  in 
them,  and  on  the  faith  of  such  assurance,  at  a  considerable  expense, 
entered  into  the  possession  of  them ;  it  was  held,  that  he  could  not, 
on  his  refusing  to  complete  his  purchase  (on  account  of  the  seller 
having  a  shorter  term),  be  charged  in  an  action  for  use  and  occupa- 
tion (e).     Both  these  cases  have  been  since  recognized  by  Best,  C.  J., 
who  decided  that  where  a  person  was  in  possession  of  premises  under 
an  agreement  for  a  lease,  which  was  never  executed  by  reason  of  a 
default  of  the  lessor,  and  afterwards  gave  up  the  possession,  that  he 
was  not  liable  in  use  and  occupation,  altliou<rh  he  had  received  rent 
from  the  under-tenants  during  the  period  of  his  occupation  (/).     But 
where  a  party  was  let  into  possession  of  premises  provisionally,  and 
with  a  view  to  an  agreement  for  occupying  them,  which  he  afterwards 
refused  to  sign,  he  was  held  liable  in  use  and  occupation  for  the  period 
of  his  occupation  (^).   So,  in  a  subsequent  case,  where  the  vendee  was 
sofiered  to  enter  on  the  premises  while  the  tide  was  under  investiga- 
tioQ,  and  the  interest  was  afterwards  determined  for  want  of  title,  it  was 
held,  that  the  vendor  could  not  recover  for  use  and  occupation,  although 
the  jury  found  the  occupation  to  be  beneficial  (A).     But  a  vendee  is 
liable  in  use  and  occupation  for  the  time  that  he  continues  in  possession 
after  the  contract  of  sale  goes  off(i).    The  tenant  of  premises  at  47/. 
a  year  received  a  notice  to  quit,  and  the  landlord  agreed  with  another 

(c)  Drury  Lane  Theatre  Company  v.  Chap-  should  purchase,  the  land  for  an  estate  pur 
>Mi>i  1  Car.  8r  Kir.  14.  autre  vie ;  that  A.  '*  should  be  entitled  to 

(d)  KirtUmd  v.  Pountett,  2  Taunt.  145  ;  the  possession  or  to  the  rents"  '<on  or  from 
and  see  Seatan  v.  Booth,  I  Har.  &  Wol.  742;  this  day  ;*'  that  H.  should  make  a  good  title 
4  Ad.  &  £1.  528.  in  twenty-one  days,  and   if  the  purchase 

(e)  Heame  v.  Tomlint  Peake,  192.  should  not  be  completed  by  a  day  named, 
(/)  BuwUmU  v.    Wright,  1  Car.  &  Pay.       A,  was  to  pay  interest     The  purchase  was 

589.  not  completed,  but  A.  continued  to  hold. 

(g)  Coggan  ▼.  Warvfieker,  8  Car.  &  Kir.  H.  gave  notice  to  quit  in  the  ordinary  form 

640.  of  notice  to  tenant  from  year  to  year.     It 

(A)  WhUerhotiom  v.  Ingham,  7  Queen's  B.  was  held,  in  the  absence  of  any  evidence  as 

Ren.  61 1.  to  right  of  possession  in  A.,  that  H.  on  these 

(i)  Howtrd  ▼.   Shaw^  8  Mees.  &  Wels.  facts  might  recover  against  A.  in  ejectment. 

il8L    if.  being  in  possession  of  land,  agreed  Boe  d.  Bord  v.  Burton,  16  Queen's  B.  Rep. 

by  writing  that  J7.  shoold  sell,  and  he,  A,,  807. 
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Book  III.     party  for  a  holding  to  commence  on  the  expiration  of  the  current  ten&» 
"sect.^1.      ^^  ^^t'  ^  year;  before  the  term  expired,  the  new  tenant,  by  consent  of 
all  parties,  was  admitted  in  the  place  of  the  outgoing  tenant;  the  new 
agreement  was  afterwards  abandoned,  but  the  new  tenant  contmoed  to 
occupy ;  it  was  held,  in  an  action  for  use  and  occupation,  to  be  a  queer 
tion  for  the  jury  what  rent  was  fairly  payable^  no  necessary  inference 
arising  from  the  former  holding  at  47/.(A).   Where  J..,  being  teoantof 
JB,  of  a  house  sub-let  it  to  C,  and  afterwards  B.  told  A.  that  he  k«d 
no  objection  to  accepting  C.  as  tenant,  but  that  he  would  not  exonenk 
A,  from  the  rent ;  it  was  held,  that  as  JB.  still  held  A.  liable  for  tkerest, 
A,  might  sue  C  for  the  rent  as  due  from  C.  to  him,  in  an  action  fornse 
and  occupation,  and  that  a  verbal  agreement  between  A.  and  C^ifxA, 
to  grant  C  a  lease  of  the  house,  and  some  ground  at  a  joint  increHtd 
rate,  but  which  lease  A.  afterwards  refused  to  execute,  afibrded  bo 
answer  to  an  action  for  use  aad  occupation'  of  the  house  by  A.  aguut 
j9.(/).     In  a  case  in  the  Exchequer,  where  the  owner  of  an  estate  con- 
tracted to  sell  it  to  another,  who  thereupon  sold  part  of  the  property  so 
contracted  for,  by  auction,  to  a  third  person;  and  the  sub-readee 
obtained  possession,  and  the  original  vendor  afterwards  reftoed  to 
perform  his  contract ;  on  which  a  suit  in  equity  was  brought,  pending 
which  the  original  vendor  obtained  possession  from  the  sub-vendee,  on 
a  demand  to  be  restored  to  it,  it  being  rumoured  that  the  origiaal  psr- 
chaser  had  failed  in  the  suit  instituted  for  a  specific  performaDce;  it 
was  held,  that  the  sub-vendee  might,  after  a  conveyance  was  decreed, 
maintain  an  action  for  use  and  occupation  agaiast  the  original  vendor, 
for  all  the  time  durii^  which  he  held  possession  so  obtained  ftottlhfr 
second  purchaser  (m). 
When  main-         If  a  vendor  remains  in  possession  after  the  conveyance  is  ex6catai» 
affainit  a  Yen-  ^^  action  for  use  and  occupation  cannot  be  maintained,  as  where  a 
dor  after  Con-   person  conveyed  an  undivided  moiety  of  several  honaea^  in  one  of 
veyance.  ^hich  he  remained  in  possession  (n), 

Whatisatuf-  Where  the  relation  of  landlord  and  tenant  subsists  belveen  the 
mu^ntain'lfsr  P^^^  ^o  the  action,  and  the  defendant  has  come  into  the  poaacsiion 
and  Occupa-  from  the  plainjtiiF,  in  this  action,  as  in  all  actions  for  rent,  the  former 
is  estopped  from  calling  in  question  or  impeaching  the  title  of  the 
latter  to  the  premises,  and  it  is  not  material  in  such  case  that  tbe 
plaintiiF  should  have  the  legal  estate  (o) :  but  the  defendant  may  show 
that  the  plaintiiTs  title  has  expired  (p).     This  rule,  which  always 

(A)   Thetford  (Mayor,   ^c)  v.   Tyler,  8  152;  4  Scott,  N.  R.  811.    Seeaote^  BookU 

Queen's  B,  Rep.  95.  Chap.  IV.,  Sect  19,  p.  169,  170;  BiHi  poit 

(/)  Dawsou  ▼.  Lamb,  S  Car.  &  Kir.  269.  Chap.  VI.,  Sect  5,  (h) ;  Chap.  Til.,  SccK. 

(m)  Hull  V.  Vaughan,  6  Price,  157.     See  12,  (a).    In  an  action  for  uteand  ooco^ 

further  on  this  subject,  ante,  Book  I.,  Chap.  tion,  the  plaintiff  haying  given  evidcnoa  «C 

v.,  Sect.  7,  p.  205.  payment  of  rent  hy  die  defendant  far  wnt- 

(n)  Tew  V.  Jone^,  13  Mees.  &  Wels.  12.  teen  years,  the  defendant  would  haiM 

o)  Hull  V.  Vaughan,  6  Price,  157.  into  evidence  to  prove  a  title  ia 


tion. 


(p)  I>o9  d.  Lowden  v.  Watton,  2  Stark.      Per  Wilmot,  J.:    "Paymeot  of  rest,  aod 
280 ;  Claridg§  v.  Mackenzie,  4  Man.  &  Gran.       holding  under  a  person  for  so  Ioq^  a  tinM» 
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applied  to  the  case  of  ejectment^  may  now,  notwithstandiDg  the  case     Book  III. 
of  BaUs  y.  Wiestwood  (q),  be  considered  applicable  with  some  quali-       ^^ct.  i. 
Bcation  to  the  action  of  use  and  occupation  (r).     Upon  this  principle 
it  has  been  held,  that  in  an  action  for  use  and  occupation  by  an 
incumbent  against  a  tenant  of  the  glebe  lands,  the  defendant  cannot 
give  evidence  of  a  simoniacal  presentation  of  the  plaintiff,  in  order  to 
avoid  bis  title  («).     So  where  premises  had  been  let  to  J5.  for  a  term 
determinable  by  a  notice  to  quit,  and  pending  such  term  C  applied  to 
A,,  the  landlord,  for  leave  to  become  the  tenant  instead  of  B,f  and 
upon  A.  consenting,  agreed  to  stand  in  J9.'s  place,  and  offered  to  pay 
rent;  it  was  held,  that  (though  JS.'s  term  had  not  been  determined 
either  by  a  notice  to  quit,  or  a  surrender  in  writing)  A.  might  maintain 
an  action  for  use  and  occupation  against  C,  and  that  the  latter  could 
not  set  up  £'s  title  as  a  defence  to  that  action  (/) :  but  where  there 
was  no  express  substitution  of  the  defendant  for  a  person  who  held 
under  a  lease  which  had  never  been  assigned  or  surrendered ;  it  was 
held,  that  he  was  not  liable  (u).     A  lease  recited  that  one-third  part  of 
the  land  belonged  to  the  lessor,  and  the  other  two-third  parts  to  other 
persons,  who  had  demised  them  to  the  lessor,  and  it  then  demised  the 
whole  to  a  lessee,  who  continued  in  possession  after  the  expiration  of 
the  term;  in  use  and  occupation  by  the  lessor  for  this  subsequent 
occupation  of  the  undivided  third,  it  was  held,  there  was  a  prim&  facie, 
case  of  title  in  the  plaintiff,  but  which  the  defendant  might  rebut  (or). 
A  person  who  has  occupied  premises  and  paid  rent  to  the  apparent 
proprietor,  cannot,  when  sued  by  him,  allege  that  he  has  only  the 
equitable  estate,  or  is  entitled  only  as  co-executor  with  others  (y). 
Payment  of  rent  by  a  tenant  to  an  authorized  agent,  who  pays  over 
the  rent  to  his  principal,  is  evidence  against  the  tenant  of  the  prin- 
cipal's title,  although  the  agent  did  not  disclose  the  name  of  the  prin- 
cipal at  the  time.    Where  a  tenant  had  paid  rent  to  an  agent  of  A,, 
and  the  premises  were  afterwards  conveyed  to  JB.,  and  the  tenant  con- 
tinued to  pay  the  rent  to  the  agent,  who  paid  it  over  to  £,  without 
informmg  the  tenant  of  the  change,  such  payment  was  held  to  be 
some  evidence  of  JB.'s  title,  and  in  an  action  of  replevin  by  the  tenant 
against  parties  claiming  under  J5.,  B,  was  not  bound  to  prove  the 
conveyance  to  him  (0).     But  where  a  tenant  was  let  into  possession 

u  eonclmive  evidence  against  the  defend-  N.  P.  21. 

aat,and  he  cAnnot  aet  up  a  title  in  another}  (q)  2  Camp.  11. 

and  aa  to  the  objection  that  has  been  made,  (r)  Mountnoy  v.  Collier,  1  £11.  &  Bl.  6M. 

that  th«  deftadant  may  be  liable  to  two  (g)  SylHtwn  v.  Cradling,  2  Wilt.  20S; 

actions  for  the  rent,  by  persons  having  dif-  Cooke  v.  Loxley^  5  Term  lUp.  4. 

ferent  titles,  that  cannot  be  the  case ;  for  (t)  Phipps  v.  Sculthorpe,  1  Bam.  &  Aid. 

Ukmgh  aoother  has  title,  yet  he  cannot  50. 

bring  an   action   for  the  rent  till  he  has  (u)  Hyde  v.  Moaket,  5  Car.  &  Pay.  42. 

made  an  entry,  and  recovered  in  ejectment;  (x)  Bayley  v.  Bradley,  4  C.  B.  Rep.  896. 

(whi^    entry    need  not  now  be  actually  [y)  Dolby  v.  lies,  11  Ad.  &  EL  #85;  S 


)  in  aucb  caae,  but  is  supposed,  8  Burr.      Per.  &  Dav.  287. 
li^S;  Run.  Eject.  199,)  and  then  it' must  (a)  Nitchings  v.  Thompion,  S  Exch.  Rep. 

be  trcfpaaa  for  the  mesne  profits.'^     Espin.      60. 
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Book  III.     by  A,j  and  paid  him  rent^  and  afterwards  A,  agreed  to  grant  a  lease 
"sec"i.       ^  ^'9  ^^^  ^^^^  received  one  quarter  s  rent  from  the  tenant,  but 
afterwards  the  agreement  between  A,  and  JB.  was  rescinded,  it  was 
held,  that  in  an  action  by  B.  for  use  and  occupation  for  the  next 
quarter's  rent,  that  the  tenant  was  not  estopped  from  showing  these 
fects,  whereby  the  parties  were  remitted  to  their  original  rights  (a). 
Where  the  lessor  has  assigned  his  reversion,  the  tenant  is  equally  ex* 
eluded  from  disputing  the  title  of  the  assignee  :  thus,  where  a  house 
was  devised  to  a  trustee,  in  trust  for  a  devisee,  for  her  sole  and  abso- 
lute use,  who  afterwards  married  JS.,  and  he  let  part  of  it,  under  a 
written  agreement  signed  by  himself  only,  to  the  defendant,  as  a  yearly 
tenant,  and  afterwards  granted  a  lease  for  years  of  the  whole  of  the 
house  to  the  plaintiff,  which  the  wife  refused  to  execute,  although  she 
was  named  therein ;  and  the  defendant  had  notice  of  the  lease,  and 
was  required  to  pay  any  rent  that  might  subsequently  accrue  to  the 
plaintiff;  it  was  held,  that  the  defendant  was  liable  to  the  plaintiff, 
and  that  he  could  not  impeach  his  title,  as  he  must  be  taken  to  stand 
in  the  same  situation  as  J3.,  whose  title  as  landlord  the  defendant  had 
acknowledged,  by  occupying  and  enjoying  the  premises  under  him(i)' 
A  per8on,  having  an  agreement  for  a  lease  to  himself,  underlet  part 
of  the  premises,  and  then  agreed  that  the  lease  should  be  granted  io 
another  person,  instead  of  himself,  which  was  accordingly  done,  and 
notice  was  given  to  the  under-tenant :  it  was  held,  that  the  lessee  might 
maintain   use  and   occupation  against  the   under-tenant  (c).     After 
execution  of  an  agreement  for  a  lease,  if  the  lessor  mortgages  the 
premises,  the  mortgagee  may  maintiin  an  action  for  the  actual  \)9e 
and  occupation  subsequent  to  the  mortgage  and  notice  thereof  to  the 
tenant  {d).     Where  the  defendant  has  not  been  let  into  possession  by 
the  plaintiff,  he  is  only  liable  for  rent  from  the  time  the  latter  acquired 
the  legal  estate,  even  although  he  may  have  had  previously  an  eqmt- 
able  interest:  thus,  where  premises  were  mortgaged  to  A.  and  the 
equity  of  redemption  assigned  to  JB.^  and  A.  afterwards  assigned  the 
legal  estate  io  JB.;  it  was  held,  that  B.  could  only  recover  rent  from 
the  tenant,  from  the  time  when  he  acquired  the  legal  estate  (tf).     If  ^. 
be  in  possession  of  land,  and  B.  trespass  upon  it  and  occupy  it  for 
some  time  to   the  exclusion  of  A,j  it  is  doubtful  whether  A.  can 
waive  the  trespass  and  recover  in  use  and  occupation,  as  the  latter 
action  is  based  upon  a  contract,  and  no  such  contract  exists  in  the  case 
supposed.     But  a  mortgagee,  who  has  never  been  in  actual  possession 

(a)  Brook  V.  Biggs,  2  Bing.  N.  C.  572 ;  WiU.  Wol.  &  Dav.  675 ;  2  Ner.  &  Per.  413; 

1  Hodges,  462 ;  2  Scott,  803.  tee  also  Mortimer  t.  Fretdy,   3   Mees.  h 

(6)  tUmde  v.  Robinton,  1   Biog.  147;   7  Wels.  602;  1  Horn.  &  Hurl  157;  6  Dowl 

Moore,  589.  544 ;    and   Waddiloot  v.  Bttrrmtt^   S  Soon, 

(e)  Grun  v.  Tht  London  Cemetery  Com-  768;  2  Bing.  N.  C.  538;  1  Hodge*,  395; 

pony,  9  Car.  &  Pay.  6.  4  Dowl.  847.    See  ante,  211,  212. 

(d)  Ramon  v.  Bicke,  7  Ad.  &  El.  451 ;  («)  Cobb  v.  Carpenter,  2  Campw  IS,  n. 
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orsmd  of  the  land,  and  has  not  obtained  a  judgment  in  ejectment 

either  by  default  or  verdict  against  a  party  who  has  entered  subse- 

(penilj  to  the  mortgage,  cannot  maintain  trespass  against  such  party, 

and  therefore  cannot  waive  the  tort  and  sue  in  assumpsit  (/).     The 

action  is  maintainable  without  attornment,  upon  the  statute  4  Anne, 

c  16, 88.  9  and  10,  by  the  assignees  of  the  original  lessor,  who  were 

frnstees  of  one  whose  title  the  tenant  (defendant)  had  notice  of  before 

be  paid  over  his  rent  to  his  original  landlord,  though  the  tenant  had 

no  notice  of  the  legal  title  being  in  the  plaintiffs  (ff).    Where  there  is 

an  absolute  lease  in  writing,  not  under  seal,  for  a  fixed  term  of  years, 

and  the  landlord  assigns  his  reversion,  the  assignee  may  maintain  use 

and  occupation,  for  the  lessor  having  granted  for  himself  and  his 

assigns  the  permission  to  occupy,  the  assignee  is  virtually  included, 

BO  that  the  occupation  was  by  permission  of  the  assignee  as  soon  as 

the  assignment  was  made  (A).     As  the  courts  of  law  cannot  notice 

^oitabie  titles,  it  follows  that  he  who  is  merely  so  entitled  never  can 

succeed  m  this  action  :  it  has  accordingly  been  held,  that  where  A .  is 

seised  in  trust  for  B.  and  C,  neither  B,  nor  C  can  maintain  use  and 

occupation,  &c.  in  his  own  name  against  the  tenant,  treating  A.  as  his 

^nt(e).    Where  there  is  a  derivative  title  in  the  plaintiff  from  the 

first  lessor,  the  doctrine  of  estoppel  does  not  apply  (A),  and  it  is  open 

to  the  tenant  to  show  that  no  title  passed :  thus,  where  the  occupier 

of  a  house  paid  rent  to  churchwardens,   and  the  latter  afterwards 

demiised  the  house  by  lease  for  a  term  ix>  A,,  with  notice  to  the  tenant 

that  he  must  consider  A .  as  his  landlord ;  it  was  held,  in  an  action 

for  use  and  occupation,  that  the  tenant  might  impeach  the  lease,  and 

Bhow  that  the  lessee  had  derived  no  title  from  the  churchwardens  (/). 

Where  a  mortgagor  leased  by  deed,  the  assignee  of  the  mortgagee, 

^ho  is  not  bound  by  the  lease,  though  the  mortgagor  joined  in  the 

assignment,   may  maintain  an  action  for  use  and  occupation  against 

the  tenant  (m).     Where  lands  were  let  by  auction,  and  a  memorandum 

of  the  terms  was  signed  by  the  auctioneer  and  the  tenant,  and  under- 

neaib  there  was  a  signature  of  approval  by  the  owner,  and  a  direction 

to  pay  the  rent  into  the  hands  of  the  auctioneer,  it  was  considered 

ibat  the  auctioneer  could  not  maintain  use  and  occupation  (n).    An 
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i 


(/)  Ikmer  ▼.  Cameron'*  Coalbrook,  Ij^e. 
Tomptmy,  6  Ezch.  Rep.  932. 

ig)  Luwdey  v.  Hodgum,  Id  East,  99 ;  see 
ho  Cook  T.  Moyhm,  1  Ezch.  Rep.  67 ;  5 
hmL  &  Low.  101. 

(A)  StoMden  ▼.  Chrutmoi,  10  Queen's  B. 
lep,  IS6  ;  and  see  BieJrfbrd  t.  Parson,  5 
'.  B.  S6S. 

(i)  Mcrgell  v.  Paul,  2  Man.  &  Ryl.  803. 
(k)  Bat  see  ante,  156,  582. 
(I)  PkUUpa   V.  Pearte,  5  Barn.  &  Cres. 
18;  8  Dowl.  &  Ryl  43.    A  person  holding 
ider  a   lease*    granted  by  parish  officers 
lore  the  statute  59  Oeo.  III.  c.  12,  s.  17, 


is  a  tenant  from  year  to  year ;  Doe  d.  Higgs 
V.  Terry,  4  Ad.  &  El.  274 ;  6  Nev.  &  Man. 
556;  1  Har.  &  Wol.  547;  Doe  d.  Hobbe  or 
Higge  V.  Coekell,  4  Ad.  &  £1.  478 ;  6  Nev. 
&  Man.  179 ;  see  also  AlUuon  v.  Stark,  9 
Ad.  &  Ei.  255;  1  Per.  &  Dav.  183;  and 
Gouldsworth  v.  Knight,  11  Meea.  &  Wels. 
837 ;  Rumball  v.  Munt,  8  Queen's  B.  Rep. 
882;  SL  Nicholat,  Dept/ord  {Churehwardeni, 
4re.)  ▼.  Sketehley,  8  Queen's  B.  Rep.  894 ; 
ante,  p.  9. 

(m)  Down  {Lord)  v.  TKomptm,  11  Jurist, 
1008. 

(m)  Evant  v.  Evane,  1  Har.  &  Wol.  289. 
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Book  III.    agreement  to  work  a  mine  as  long  as  it  is  ''  fairly  workable,"  does  not 
^Sbct."i.    '  oblige  the  tenant  to  work  it  at  a  dead  loss  (p). 
No  Occupa-  I^  ^^  ^^^  ^^y  settled,  although  there  are  decisions  and  dicta  of 

tion.  judges  pointing  the  other  way  (q),  that  an  action  for  use  «id  occopt- 

tion  will  not  lie  where  there  has  not  been  an  actual  eatry  by  the 
lessee  (r).    So  where  there  has  been  an  agreement  to  take  premises  from 
a  future  day,  some  occupation  under  it  must  be  shown  (s).  And  it  is  a 
misdirection  on  the  part  of  a  judge  to  tell  a  jury  tha^t "  a  constnictive 
occupation"  is  sufficient  to  entitle  the  plaintiff  to  recover  withost 
telling  them  what  a  constructive  occupation  is  (0-     It  has  been  held, 
that  the  landlord  of  a  house,  demised  under  a  writtw  agreement, 
might  recover  against  his  tenant,  in  an  action  for  use  and  occspetioo, 
for  rent  accruing  after  the  premises  are  burnt  down,  and  no  loog^ 
inhabited  by  the  tenant  (ii) :  and  the  same  has  since  been  held  ifis 
case  where  there  was  not  a  written  agreement  (x).     If  a  down  be  W 
for  the  purpose  of  dicing  ore,  an  action  for  use  and  occupation  smj 
be  mainteined,  if  the  party  has  once  taken  possession ;  and  he  con* 
tinues  liable  to  the  end  of  the  tenancy,  though  he  does  not  work  the 
minerals  (y). 
What  is  a  aof-       Where  there  is  no  other  contract  than  that  which  is  to  be  inientd 
from  the  fact  of  the  occupation  as  tenant,  he  is  also  liable;  ibr  Ae 
action  being  founded  on  the  implied  contract,  as  well  as  that  vbich  ii 
expressed,  it  is  a  general  rule,  that  wherever  the  defendant  nses  or 
enjoys  premises  as  a  tenant  by  permission  of  the  jriaiatiff,  he  is  HfH^ 
in  the  action.    Where  a  parol  demise  has  been  made  to  two  ji^ 
jointly,  and  one  of  them  enters  under  it,  he  enters  in  reqpect  of  botki 
and  use  and  occupation  may  be  maintained  against  both,  althoiigh  ^Nie 
is  no  distinct  proof  that  the  other  entered  at  aU(jp).    Where,  bf 
written  agreement,  a  party  has  let  to  the  defendant,  at  a  yearly  ro^ 
the  right  of  fishing  in  a  riyer  with  rod  and  lin^  and  the  fishery  bii 

(p)  JonM  V.  Shears,  7  Car.  &  Pay.  846.  4  Ad.  &  El.  805 ;  6  NeT.  &  Man.  441  A 

Iq)  Pinert  v.  Judson,  6  Bing.  206;  Smith  lessee  of  coal  miAea  entered  into  «»»««* 

T.  Twoort,  3  Scott,  N.  R.  172;  Jtkhs  ▼.  to  pay  a  atatfxi  royalty  of  1«.  per  IflD  fiv<^ 

Humphrey^  2  Com.  B.  Rep.  654.    Thus  it  coal  obuined,  and  to  pay  a  mioimmi  reit 

bad  been  laid  down  by  Gibba,  C.  J.,  that  the  of  SOSi.  a  year,  that  h  to  lay,  S,00dL  iM 

action  might  be  maintained  upon  an  occu-  or  so  much  aa,  with  the  royalty,  w' 

nation  which  the  defendant  might  have  had,  amount  at  least  to  that  sum.    ileeou 

if  he  had  not  voluntarily  abstained  from  it,  turned  out  not  to  be  worth  the  cost  of  m* 

as  weU  as  upon  an  actual  occupation ;  Whiit-  ing,  and  aooordingiy  was  not  woiM.  Tie 

h0ad  ▼.  Cliford,  5  Taunt  519.  lessor  brought  an  actioD  for  the  SOOLs  J«if 

(r )  Lowe  ▼.  Bau,  5  Exoh.  Rep.  SSS ;  E4gB  rent ;  it  waa  held,  that  aa  the  lessor  ^""^ 

T.  Sirqfford,  1  Car.  &  Jer.  391 ;  NtUiw  ▼.  raiag  upou  the  covenant  to  work,  sad  tf 

7ossr»  1  Cromp.  M.  &  Ros.  172.  the  rule  caveat  emptor  applied  to  t  P»9 

(«)  Woolley  V.  WatHng,  7  Car.  &  Pay.  610.  taking  a  lease  of  ooal  osinee,  beesoie  ct«7 

U)  Towne  V.  D*Hemrioh,  13  C.  B.  Rep.  person  aoquainted  with  such  pfopcr^in*^ 

892.  know  that  mines  are  liable  to  be  inti 


ficient  Occu 
pation. 


yu)  Baker  ▼.  HolHaf^tli,  4  Taunt  45.  by  faults,  the  Court  would  not  inisrfeK*^ 

(x)  Izon  V.  GcrUmt  5  Bing.  N.  C.  501 ;  7  ii\junction   to  restrain  the  aoiion  ftr  cm 

Scott,  537 ;  2  Arn.  39.     See  further  on  this  re&t ;   Ridgwag  ▼.  Stae^  24  Liw  TilM 

poiat,  ante,  Book  II.,  Chap,  h,  Seat  7,  p.  Chano.,  58. 

344.  (s)  0i^  v.  Ihmge^,  4  Exch.  Be^  61. 

(y)  Ana*  ▼.  Reynoidt,  7  Car.  &  Pay.  335 ; 
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been  so  used^  the  rent  may  be  recovered  under  an  indebitatus  count  for    Book  III. 
itte  and  occupation  of  the  fishery,  and  the  plaintiff's  claim  may  be  so  ^^skct.V^'* 

deBcribed  in  the  particulars  of  demand  (o).     It  is  not,  however,  abso- 

lately  essential  that  there  should  be  an  actual  occupation  of  the  pre-  tenants, 
mises  by  the  defendant  himself;  for  if  his  under-tenant,  or  any  other 
person  by  his  permission,  occupy,  he  is  iiaUe :  thus  it  has  been  held, 
that  if  J.,  agree  to  let  lands  to  £.,  who  permits  C.  to  occupy  them,  A. 
may  recover  the  rent,  in  an  action  against  JS,  for  use  and  occupation  (ft). 
So  where  an  under-tenant  held  over  against  the  will  of  the  lessee  after 
the  expiration  of  the  term,  the  lessee  is  liable  for  the  period  of  the 
holding  over,  but  not  for  a  whole  year's  rent  (c).     Bat  where  a  tenant 
for  nine  months,  having  an  option  at  the  e&d  of  that  time  to  take  a 
lease,  held  over  by  underletting  for  six  months,  he  was  held  liable  to 
a  whole  year's  rent  (cat).     Where  the  defendant,  in  expectation  of  a 
lease  which  be  had  agreed  to  take  firom  the  plaintiff,  procured  attorn- 
ments from  some  of  the  tenants  and  received  rent  from  others,  he  was 
held  iiable  in  an  action  for  use  and  occupation  (e).    There  is  no  im-  No  beneficial 
[died  warranty  on  a  lease  of  a  house  or  of  land  that  it  is  reasonaUy  ^■^^^y™®''^ 
fit  (or  habitation,  occupation  or  cultivation ;  therefore,  where  a  person 
agreed  to  let  a  house  and  garden,  with  the  use  of  the  fixtures,  for  a 
term  at  a  certain  rent,  and  the  tenant  entered,  but  quitted  before  any 
rent  became  due,  on  account  of  the  house  being  infested  with  bugs, 
it  was  held,  that  there  was  no  de£mce  to  an  action  for  the  rent(/). 
So  where  there  was  a  demise  of  the  eatage  of  a  field  for  a  specific 
time,  at  a  certain  rent,  and  the  tenant's  cattle  died  from  the  eflecta 
of  some  poisonous  substance  spread  on  the  land,  without  the  land^ 
lord's  knowledge  {g).     So  where  the  foundations  of  a  house  were  so 
rotten  that  it  began  to  fall  down,  and  the  sewers  were  so  bad  that  the 
lower  part  was  not  fit  for  occupation  (A).     But  where  a  fimnisbed 
house,  let  by  itself,  was  infested  with  bugs^  and  the  tenant  left  imme- 
diately, it  was  held  the  landlord  could  not  recover  the  rent  (t).     It 
wouM  seem  that  if  there  is  a  defiiuk  or  fi^nd  on  the  part  of  the  land- 
brd,  he  might  perhaps  not  be  able  to  recover  the  rent  in  such  cases  (A). 
It  has,  however,  been  held  that  even  if  the  landlord  is  bound  to  do 
repairs,  there  is  no  implied  condition  that  the  tenant  may  quit  if  the 
VBpem  are  not  done,  said  therefore  the  landlord  may,  notwithstanding, 

(a)  Botford  ▼.  PrUOutrd,  8  Exch.  Rep.      t.  Martholl,  4  Car.  &  Pay.  ^S\  and  CmHt 
7S3.  T.  Goodwin,  9  Car.  &  Pay.  378. 

(b)  Bull  V.  Sibbs,  8  Term  Rep.  827.  (g)  Sutton  v.  Templet  12  Mees.  &  Well. 
U)  Jhbe  ▼.  Riehard9ou,  9  Ad.  &  £L  849;       62. 

1  Per.  &  Dav.  618.  (h)  Arden  ▼.  Pullen,  10  Mees.  ft  Weli. 

(d)  Wmimg  v.  King,  8  Meea.  &  Wela.  571.  821. 

(0  Neal  ▼.  Swindt  2  Cromp.  ft  Jerv.  278;  (t)  Smith  y.  Marrable,  11  Meea.  ft  Wela. 

A  C  Boro.  N0mU  ▼.  Sweeney,  2  Tyr.  464.  5  ;  1  Car.  ft  Mar.  479;  2  DowK,  N.  S.,  810. 

(/)  Hari  ▼.  Windeor,  12  Meea.  ft  Wels.  See  alao  ante,  98,  282,  846,  488. 

88,  ovanuliiiff  Sdwards  v.  Btheringt&n,  Ry.  (k)  Jrden  v.  PuUtn,  10  Meea.  ft  Wete. 

ft  Mood.  268;  7  Dowl.  ft  Ryl.  ]]17;  CoUme  831  ;  Sutton  y.  Temple,  12  Meea.  ft  Wela. 

T.  Barrow,  1  Mood.  &  Rob.  112;  Salitbury  52. 
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Sect.  1. 


Evidence  of 
Occupation. 


What  amounts 
to  an  Eviction 
from  the  Occu- 
pation. 


Surrender. 


recover  the  rent(/).     The  badness  of  the  drainage,  which  the  land- 
lord ought  to  repair,  is  no  answer  to  an  action  for  use  and  occupadooi 
and  would  seem  to  be  inadmissible  in  such  action  for  the  purpose  of 
reducing  the  damages  (m).     In  one  case  it  was  held,  that  if  a  landlord 
by  his  misconduct  justified  a  tenant  in  an  abrupt  departure  during  a 
tenancy  limited  to  a  particular  time,  he  could  not  recover  rent  for  the 
time  after  the  departure  of  the  tenant  (n).     If  a  tenant  leaves  hia 
house  empty,  and  his  landlord  puts  a  person  in  to  take  care  of  it,  the 
landlord  may  yet  recover  for  rent,  but  not  if  he  has  entered  into  pro- 
fitable  occupation  (o).      Slight  evidence   of  occupation  is  generally 
sufficient  to  maintain  the  action :  thus,  it  has  been  held,  that  the  put* 
ting  up  of  a  board  for  the  purpose  of  letting  houses  by  a  person  who 
built  them,  and  agreed  to  become  tenant  of  them  for  a  certain  time, 
is  sufficient  to  enable  a  person  for  whom  they  were  erected  to  recover 
rent  on  a  count  for  use  and  occupation  (p).    So  where  a  person  wbo 
had  previously  signed  a  written  agreement,  obtained  the  key  for  the 
purpose  of  letting  in  a  woman  to  clean  the  house,  and  also  paid  for 
some  paper  with  which  one  of  the  rooms  was  decorated ;  it  was  held 
sufficient  to  warrant  a  jury  in  finding  there  had  been  occupation (9). 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from  part,  if 
the  tenant  thereupon  give  up  possession  of  the  residue,  is  a  conaplete 
defence  to  an  action  for  use  and  occupation  (r) :  but  if  the  tenant, 
after  the  eviction,  continue  in  possession  of  the  residue,  he  is  liable 
for  that  portion  («).     Where  lands  have  been  let  to  one,  who  under- 
lets to  others,  and  the  latter  receives  a  notice  to  quit  from  the  original 
landlord,  in  consequence  of  which  one  of  them  does  so,  and  the  lands 
occupied  by  him  remain  unlet  for  a  year,  and  are  then  let  by  the  ori- 
ginal tenant,  the  original  landlord  cannot  recover  in  use  and  occupa- 
tion for  the  rent  of  the  unoccupied  premises  during  the  year ;  and  it 
seems  that  such  circumstances  amount  to  an  eviction,  and  might  be 
pleaded  to  the  whole  demand  (t).     Where  a  tenant  from  year  to  year, 
at  a  rent  payable  half-yearly,  quitted  at  the  end  of  a  current  year  with- 
out giving  notice,  and  the  landlord  re-let  the  premises  before  the  end 
of  the  next  half-year  to  another  tenant ;  it  was  held,  that  the  landlord 
had  evicted  the  first  tenant,  and  could  not  maintain  use  and  occu- 
pation against  him  for  any  rent  subsequent  to  the  period  when  he 
quitted  (u).     If  a  landlord,  in  the  middle  of  a  quarter,  accept  from  his 
tenant  the  key  of  the  house  demised,  under  a  parol  agreement  tlvit, 


(0  SurpUce  v.  Famsuwrth,  8  Scott,  N.  R. 
m  !  7  Man.  &  Gran.  576. 

(m)  Heard  y.  CampUn,  15  Law  TimeB, 
487. 

(m)  Kirknum  y.  Jervu»  7  Dowl.  678. 

(0)  Bird  y.  Drfonmelle,  2  Car.  &  Kir.  415 ; 
see  also  Redpath  v.  RoberUt  8  Esp.  225. 

(p)  SuHivan  y.  Jonei,  3  Car.  &  Pay.  579. 

(q)  Smith  y.  Twoart,  8  Scott,  N.  R.  172 ; 


2  Man.  &  Gr.  841;  and  see  Tmtme  y.  LtBtn- 
rich,  18  C.  B.  892. 

(r)  Smith  y.  Baleigk,  Z  Camp.  518;  tec 
also  ante,  388,  846. 

(«)  Sioket  y.  Cooper,  8  Camp.  514^  n. 

(0  Burn  y.  Phelpt,  1  Stark.  94w 

(a)  HaU  y.  Burgeu^S  Barn.  &  Cres.  8»i 
8  Dowl.  &  RyL  67. 
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upon  her  then  giving  up  the  possession,  the  rent  shall  cease,  and  he     Book  III. 
himself  occupies  the  premises  from  tliat  time,  he  cannot  afterwards     "sBCTri. 
recover,  in  an  action  for  use  and  occupation  of  the  house,  for  the  time 
subsequent  to  his  accepting  the  key  {x).    Where  a  lease  of  premises 
for  a  term  of  years  expired  at  Midsummer,  1821,  and  the  tenant  re- 
fused to  give  up  possession  at  that  time,  and  insisted  that  he  was 
entided  to  a  notice  to  quit,  and  continued  in  possession  until  Christ- 
mas following,  and  paid  rent  to  that  time,  when  he  tendered  the  keys 
of  the  premises  to  the  landlord,  which  the  latter  refused  to  accept;  it 
was  held,  that  such  continuing  possession  by  the  tenant  did  not  amount 
to  a  holding  over  by  him,  but  was  conclusive  evidence  of  a  tenancy 
from  year  to  year,  which  entitled  the  landlord  to  maintain  an  action  of 
use  and  occupation,  to  recover  the  amount  of  a  quarter's  rent,  which 
became  due  at  Lady-day,  1822  (y).    Where  A.  demised  the  first  and 
second  floors  of  a  house  to  S,  for  a  year,  at  a  rent  payable  quarterly ; 
and  during  a  current  quarter,  some  dispute  arising  between  the  parties, 
JB.  told  A.  that  she  would  quit  immediately;  to  which  the  latter  an- 
swered, she  might  go  when  she  pleased,  and  she  accordingly  left,  and 
A.  accepted  possession  of  the  apartments ;  it  was  held,  that  A,  could 
neither   recover   the  rent,  which  by  virtue  of  the  original  contract 
would  have  become  due  at  the  expiration  of  the  current  quarter,  nor 
rent  pro  rata  for  the  actual  occupation  of  the  premises  for  any  period 
short  of  the  quarter  (;?).     Where  a  tenant,  whose  rent  was  payable 
half-yearly,  on  the  1st  of  April  and  1st  of  October,  quitted  on  the 
28th  of  July,  on  the  expiration  of  a  notice  given  by  a  railway  company, 
in  pursuance  of  their  act,  and  did  not  obtain  or  require  compensation 
for  his  interest  in  the  premises ;  it  was  held,  that  he  was  liable  to  his 
landlord  for  the  rent  due  on  the  following  1st  of  October  (a).    A  lessee 
of  tithes  is  liable  on  his  covenant  to  pay  rent,  notwithstanding  the 
tithes  have  been  commuted  for  a  rent-charge,  his  remedy  being  by 
surrender  of  his  lease  under  the  88th  section  of  the  Tithe  Commuta- 
tion Act,  6  &  7  Will.  IV.  c.  71  (J).     If  the  tenant  quits  without  giving 
notice,  and  the  landlord  put  up  a  bill  to  let  the  apartments,  it  will  not 
prevent  his  recovering  (c). 

At  common  law,  as  the  rent  was  only  payable  at  the  time  of  reser-  When  main- 
vation,  if  a  tenant  for  life  died  in  the  intermediate  period,  there  was  Executor  of  a 
no  method  of  recovering  the  rent  for  the  portion  of  the  last  half-year  Tenant  for 
or  quarter  of  the  tenancy,  but  now  the  statutes  1 1  Geo,  II.  c.  19,  s.  15, 
and  4  &  6  Will.  IV.  c.  22,  empower  the  executors  or  administrators  of 

(x)  Whitehead  ▼.  Clifford,  6  Taunt  518.  824;  2  Man.  &  Ryl  438. 

See  ante.  Book  !.»  Chap.VIL,  Sect.  3,  (d),  (a)  Wainwright  v.  Ramsden,  6  Mees.  & 

p.  2d6.  WeU.  602. 

{y^  Bishop  V.  Howard,  2  Barn.  &  Ores.  (6)  Tasker  v.  Bullman,  3  Exch.  Rep.  851. 

100 ;'  8  Dowl.  &  Ryl.  293.  (c)  Redpath  v.  Roberts,  3  Esp.  225 ;  aee 

(<)  Grtmman  v.   Legge,  8  Bam.  &  Ores.  also  Bird  v.  Drfonvielle,  2  Car.  &  Kir.  415. 
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Book  in.     Buch  tenant  for  life,  to  recover  a  proportion  of  the  rent,  according  to 
"sect*1.       ^^^  ^^^  ^^^  tenant  for  life  lived  (rf). 
"     ~    I  It  has  been  already  stated,  that  the  personal  representatives  of  t 

tent  maintain-  tenant,  if  they  take  possession  of  the  premises,  stand  exactly  in  tbt 
able  ^i>»^     same  situation  as  their  testator  or  intestate ;  they  are  liable  for  rent 
due  before  the  decease,  in  their  representative  character,  to  the  extent 
of  the  assets  they  have  in  hand,  whether  they  take  possession  or  not; 
and  they  are  liable  for  rent  accruing  due  afterwards  in  their  indiTidufti 
capacity,  if  they  take  possession  of  the  premises.     It  seems,  however, 
that  they  may  divest  themsdves  of  this  responsibility  by  offering  to 
surrender  where  the  occupation  of  the  premises  is  not  profitable,  and 
they  have  fidly  administered  (e).    In  an  action  for  use  and  occupation, 
charging  the  defendant,  who  was  an  administrator  of  the  origiml 
lessee,  in  his  own  character,  for  rent  due  after  the  intestate's  death; 
it  was  held,  that  although  the  defendant  had  taken  possession,  yet 
having  proved  that  the  premises  had  been  productive  of  no  profit  to 
him,  and  that,  eight  months  after  the  death  of  the  intestate,  he  had 
offered  by  parol  to  surrender  them  to  the  plaintiff,  such  proof  consti- 
tuted a  good  defence  to  the  action  (/).     In  an  action  for  use  and 
occupation  against  a  person  who  was  one  of  the  administrators  of  a 
lessee  by  deed,  but  who  had  also  personally  agreed  with  the  lessor 
to  take  on  the  premises,  it  was  held  to  be  a  question  for  the  jury 
whether  the  defendant  occupied  as  assignee  of  the  lease,  or  upon  a 
fresh  taking  (^). 
To  what  Ex-         Assumpsit  for  use  and  occupation  does  not  lie  against  a  lessee  from 
aWe ln*caseiof  Y^*^  ^  J^^^y  ^^^  ^^^^  accruing  due  after  the  date  of  a  fiat  in  bank- 
Bwita-uptcy       ruptcy  against  him,  or  filing  of  a  petition  for  adjudication,  if  the  assig- 
Tency.  nees  accept  his  interest  in  the  premises,  or  if  on  their  refusal  he  delivers 

them  up  to  his  landlord  (7«) ;  nor  can  the  landlord  recover  for  a  portion 
of  the  rent  up  to  the  time  of  the  bankruptcy,  if  the  rent  was  agreed 
to  be  paid  half-yearly  (i).  Where  a  tenant  from  year  to  year  of  a 
hduse  at  a  yearly  rent  became  a  bankrupt  in  the  middle  of  the  year, 
and  his  assignees  entered  and  kept  possession  for  the  remainder  of  the 
year,  it  was  held,  that  the  lessor  could  not  maintain  an  action  for  uae 
and  occupation  against  the  assignees,  for  the  bankrupt's  occopation  as 
well  as  their  own,  without  proving  their  special  instance  and  request 
for  the  bankrupt  to  occupy  during  the  time  that  elapsed  before  his 
bankruptcy  (A);  but  in  a  later  similar  case,  in  which  this  decision  was 

(d)  See  ante,  Book  II.,  Chap.  I.,  Sect.  6,       man,  1  Car.  &  Kir.  li. 
p.  341.  (h)  See  ante,  228. 

(e)  See  ante,  23«,  238,  239.  (t)  Slack  v.  Sharp,  8  Ad.  &  EL  366 ;  S 
(  /)  Remnant  v.  Bremridge,  8  Taunt.  191 ;       Nev.  &  Per.  390 ;  1  Will.  Wol  &  Hod.  496 ; 

2  Moore,  94 ;  but  see  Hopwood  t.  Wkaley,  Ex  parte  Hoptm,  2  Mont  Deac.  ft  De  G. 

6  C.  B.  744;  6  Dow.  &  Low.  842;  where  347. 

the  authority  of  this  case  is  much  shaken;  {k)  Nauh  ▼.  Tatloekf  2  H.  Black.  SIS\ 

and  see  ante,  p.  667.  see  also  Richardwn  v.  HaU,  3  Moore,  d07  ; 

{g)  Drury  Lane  Theatre  Company  v.  Chap-  1  Brod.  &  Bing.  50. 
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not  referred  to,  it  was  held^  that  an  action  for  use  and  occupation     Book  III. 

would  lie  against  the  assignees  for  the  whole  year  (I).    The  assignee     ^SE!cr\. 

of  an  insolvent  debtor  cannot  bring  an  action  for  rent  against  the 

tenant  of  premises^  in  which  the  insolvent  had  a  life  interest,  in  the 

names  of  his  trustees  of  these  premises,  without  their  consent  on  the 

otkr  of  an  indemnity  against  costs  (m).    The  assignees  of  an  insolvent 

tenant,  in  consideration  of  being  allowed  to  move  certain  fixtures, 

agreed  to  pay  to  the  landlord  7/.  for  the  last  quarter's  rent;  it  was 

held,  that  the  sum  could  not  be  recovered,  on  a  count  on  an  account 

stated,  there  having  been  no  use  and  occupation  by  them ;  and  that 

the  agreement  should  be  declared  on  specially  (n).     An  incumbent, 

whose  living  is  under  sequestration,  cannot  sue  a  tenant  for  use  and 

occupation  of  the  glebe  had  during  the  period  of  the  sequestration ; 

and  the  defence  is  available  under  nunquam  indebitatus  (o).    The  lessor 

of  a  tenancy  from  year  to  year  cannot  maintain  use  and  occupation 

against  the  trustees,  under  a  deed  of  assignment  for  the  benefit  of 

creditors,  upon  an  occupation  by  them  for  the  purpose  of  disposing 

of  the  insolvent's  property,  unless  they  have  actually  occupied  as 

tenants  (p). 

An  action  for  use  and  occupation  will  not  lie  where  the  premises  Not  maintain- 
are  let  for  a  purpose  illegal  or  contr^  bonos  mores.     Thus,  where  in  fOTlTilleJid 
an  action  for  use  and  occupation  of  a  lodging,  it  was  shown  that  the  or  immond 
lodging  was  let,  with  the  knowledge  of  the  plaintiff,  for  the  purpose    ""T^***' 
of  prostitution,  the  action  was  held  not  to  be  maintainable  (q).     It 
seems,  however,  to  be  necessary  to  show  that  the  lodging  was  let  to 
an  immodest  woman  to  enable  her  to  consort  with  the  other  sex ;  for 
if  the  woman  merely  lodges  there,  and  receives  her  visits  elsewhere,  it 
has  been  held  to  be  no  objection  to  recovery  (r).    Where  the  lodging 
was  under  a  weekly  tenancy,  and  it  did  not  appear  that  the  premises 
bad  been  originally  let  for  the  purpose  of  prostitution ;  it  was  held, 
that  the  plaintiff  could  not  recover  the  weekly  rent  which  accrued  afler 
be  was  fully  informed  of  the  defendant's  mode  of  life  («)• 

It  would  seem  that  in  an  action  for  rent  it  is  no  answer  that  the  Effect  of  Di*^ 
landlord  has  distrained  goods  to  the  full  value  of  the  rent,  if  he  has 
sold  them  for  a  less  sum ;  if  he  has  sold  them  at  too  low  a  price,  the 
tenant's  remedy  is  by  action  {t).    Distress  is  no  answer  unless  the  rent 
be  satisfied  (te). 

(/)  Gibson  ▼.  ComrtKopt,  1  Dow.  &  Ryl.  n. ;  S.  P.  Girardy  v,  Richardton,  1  Boa.  & 

205.  Pul.  341,  n.;  1  Esp.  18;   and  Howard  v. 

(m)  Spieer  ▼.  Ibdd,  2  Cromp.  &  Jerv.  165 ;  Hodtea,  1  Selw.  N.  P.  67. 

1  DowL  306.  in  Appleton  y.  Campbettt  2  Car.  k  Pay. 

(»)  Clarke  ▼.  H^ebb,  2  Dowl.  671 ;  1  Cromp.  847. 

M.&ROS.29;  4T7r.678.    See  ante,  Book  (s)  Jtnmingt   y.    Tkrogmortmy    Ryao   & 

I.,  Chap.  VI.,  Sect.  8,  p.  229.  Mood.  251 ;  see  ante,  187,  d.  (a). 

(»)  FtnoeU  ▼.  HUfbert^  15  Qneeu'i  B.  Rep.  (<)  Efford  ▼.  Burgess,  1  Mood.  8r  Rob.  28. 

129.  (u)  Lear  or  Deme  v.  Edmonds,  1  Bam. 

(p)  How  ▼.  Kenmeit,  8  Ad.  &  EL  659 ;  1  &  Aid.  157 ;  2  ChiL  801 ;  lee  also  Dawsom 

Har.  ft  Wol  391 ;  &  Nev.  ft  Man.  1.  v.  Cropp,  1  Com.  B.  Rep.  961 ;  8  Dow.  8c 

iq)  Crisp  ▼.  ChssrchUl,  1  Boa.  &  Pul.  840,  Low.  225. 
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(c)  For  Breach  of  Hushandry  and  Repairs. 
Wherever  the  contract  of  tenancy  is  by  writing  not  under  seal,  or 
by  parol,  the  action  of  assumpsit  is  the  proper  remedy  which  the  knd- 
lord  has  to  recover  the  damages  sustained  by  him,  from  bis  tenant 
^No^-ivpiiir.  ^^^^"g  suffered  the  premises  to  become  out  of  repair.    This  is  equally 
the  case,  whether  the  tenant  hold  for  a  term  of  years,  or  be  merdy  a 
tenant  from  year  to  year;  or  whether  he  has  bound  himself  to  the  per- 
formance of  a  particular  description  of  repairs  by  the  terms  of  his  con- 
tract of  tenancy,  or  be  merely  liable  to  such  as  are  cast  upon  him  by 
the  implied  obligation  of  the  law.     Where  the  tenant  holds  under  an 
express  contract  to  repair,  his  liability  is  regulated  by  that  contnct, 
and  there  can  be  no  implied  contract  to  repair  arising  from  the  rela- 
tion of  landlord  and  tenant  (x).     On  the  other  hand,  where  the  obliga- 
tion to  repair  arises  merely  from  the  fact  of  his  tenancy,  he  is  only 
liable  to  make  good  such  dilapidations  as  arise  from  his  commissire 
acts,  and  is  not  responsible  for  any  which  are  merely  permissive.   To 
whatever  extent,  however,  the  defendant  is  liable,  the  remedy  against 
him  is  by  a  special  action  of  assumpsit  (y).     Where  there  is  a  demise 
from  year  to  year,  so  long  as  the  parties  shall  please,  and  a  new  tenant 
takes  possession,  whose  occupation  as  tenant  the  reversioner  omits  to 
determine  by  a  notice  to  quit,  the  pleadings  may  allege  a  new  relatiixi 
of  landlord  and  tenant  on  the  original  terms  between  the  reverpioner 
and  the  new  tenant  (z).     The  assignees  of  a  void  lease  by  deed,  wiich 
had  been  treated  by  all  parties  as  valid,  having  for  several  years  paid 
the  rent  reserved,  and  not  having  re-assigned,  were  held  liable  ia 
assumpsit  for  repairs  and  rent  up  to  the  end  of  the  term,  according  to 
the  covenants  in  the  lease  (a).     The  assignee  of  the  reversion  cannot 
maintain  assumpsit  on  a  contract  to  repair  on  a  demise  not  by  deed,  as 
the  statute  32  Henry  VIII.  c.  34  (J),  does  not  apply  (c);  but  in  such 
case  the  lessor  himself  may,  notwithstanding  an  assignment  ((/)• 
When  main-         The  observations  in  the  preceding  paragraph   apply  also  ixy  the 
Breach^ofHut-  remedy  which  a  landlord  has  against  his  tenant,  for  the  breach  of  the 
bandiy.  obligation  to  follow  the  course  of  good  husbandly ;  whether  that  ob- 

ligation arises  from  an  express  contract  between  the  parties,  or  k 
merely  implied  from  their  standing  in  the  relative  situation  of  landlord 
and  tenant.  In  the  latter  case,  however,  the  obligation  to  cultivate  is 
confined  to  following  the  usual  course  of  husbandry  pursued  in  the 
neighbourhood  where  the  premises  are  situate  (e),  and  does  not  extend 
to  such  obligations  as  do  not  necessarily  arise  out  of  the  relation  of 

(jr)  Standen  v.  Chrittmat,  10  Queen's  B.  8  Hodf^es,  147 ;  5  Scott,  5S, 
Rep.  135.  (h)  See  ante,  585. 

(y)  The  extent  of  liability  is  fully  pointed  (c)  Standen  t.  Christmas,  10  Q9eesi^B  B. 

out,  ante,  Book  II.,  Chap.  IV.  Rep.  135. 

(z)  Buckworth  v.  Simpson,  1  Cromp.  M.  (d)  Biekford  v.  Parson,  5  C.  B.  920. 

&  Ros.  834 ;  1  Gale,  38 ;  5  Tyr.  344.  (e)  Pawky  v.  Wtdker,  5  Tenn  Rep.  S7X 

(a)  Beale  v.  Sanders,  3  Ring.  N.  C.  850 ; 
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landlord  and  teDant :  thus  a  declaration  in  assumpsit  has  been  held     Book  III. 
bad  on  demurrer,  which  stated  that,  in  consideration  that  the  defend-     "sect.^i. 


ant  had  become  tenant  to  the  plaintiff  of  a  farm,  the  defendant  under- 
took to  make  a  certain  quantity  of  fallow,  and  to  spend  QOl.  worth  of 
manure  every  year  thereon,  and  to  keep  the  buildings  in  repair,  because 
tbese  obligations  do  not  necessarily  arise  out  of  the  bare  relation  of 
landlord  and  tenant  (/).  In  assumpsit  on  a  promise  to  manage  a  farm 
in  a  good  and  husband-like  manner,  and  according  to  the  custom  of 
the  country,  it  seems  to  be  sufficient  to  allege  the  breach  in  the  words 
of  the  promise  {g), 

(d)  To  recover  Money  paid  on  Distress. 
Wherever  a  tenant  may  be  ousted  from  his  occupation  in  default  of  when  the  Ac- 
a  payment  to  be  made  (A),  he  may  pay  in  his  own  discharge,  and  for  |]2nable?o're- 
the  redemption  of  the  land,  and  such  expenses  are  to  be  borne  by  the  coyer  Money 
landlord  (£).     Where  one  is  compelled  to  make  a  payment,  for  which  ^cm.*^"    "' 
another  is  liable,  assumpsit  on  an  implied  promise  will  lie  for  the 
repayment :  thus,  where  the  goods  of  a  stranger,  on  the  premises  of 
another,  were  distrained  by  the  landlord  for  rent  in  arrear,  and  the 
stranger  was  obliged  to  pay  the  rent  to  redeem  them ;  the  Court  held, 
that  the  stranger  might  maintain  assumpsit  for  money  paid  to  the  use 
of  the  original  lessees,  who  were  bound  by  their  covenants  to  the  land- 
lord, although  some  of  them  had  to  the  knowledge  of  the  plaintiff, 
before  he  placed  his  goods  on  the  premises,  assigned  their  interest  to 
one  of  their  co-lessees,  who  was  in  the  exclusive  possession  at  the 
time  (k).     But  an  under-tenant,  whose  goods  are  distrained  and  sold 
for  rent  due  from  his  immediate  landlord,  cannot  maintain  assumpsit 
figainst  him   for  money  paid ;  for  in  the  sale  under  the  distress,  the 
money  paid  by  the  purchaser  vested  in  the  original  landlord  in  satis- 
'£iction  of  the  rent,  and  never  was  the  money  of  the  under-tenant  (/). 
But  the  authority  of  this  case  has  been  much  shaken  by  the  language 
of  the  Court  in  Rodgers  v.  Jtfau?  (m),4ind  in  Bandy  v.  Cartwright{n), 
A  landlord  who  distrains  his  tenant's  goods  for  rent  in  arrear,  and  is 
not  guilty  of  any  misconduct  with  regard  to  the  distress,  and  sells  the 
goods,  is  not  liable  to  his  tenant  in  an  action  for  money  had  and  re- 
ceived for  the  overplus  of  the  sale  which  he  does  not  leave  in  the  hands 
of  the  sberiflT,  under  the  stat.  2  Will.  &  Mary,  sess.  1,  c.  5,  the  proper 
remedy  being  an  action  on  the  case  for  not  leaving  the  overplus  in  the 
hands  of  the  sherifF  under  that  statute  (o).     An  under-tenant  of  part  of 

(/)  Brown  v.  Crump,  6  Taunt  300 ;  S,  C.  43  Geo.  III.,  Lord  Ellenborougrh,  C.  J. 

1  Manh.  567,  not  S,  P.  (k)  Exall  v.  Partridge,  8  Term  Rep.  SOS. 

{g)  Falmouih  (Earl)  y.  Thomas,  1  Cromp.  (/)  Moore  v.  Pyrke,  11  East,  52. 

&  Meet.  89 ;  8  Tyr.  26.  (m)  1.5  Mees.  &  Wels.  449. 

(k)  See  ante.  Book  IT.,  Chap.  11.,  Sect.  8,  (n)  22  Law  J.,  Exch.,  285. 

pi  398.  (o)  Yates  v.  Eastwood,  6  Exch.  Rep.  805. 

(i)  Smith  V.  Pearce,  MS.  Sitt  after  M.  T. 

S  S 
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Book  III.  premises,  who  has  paid  the  whole  rent  to  the  original  lessor  of  ibe 
SEcrri.  whole  premises,  under  a  threat  of  distress,  cannot  recorer  against  the 
under-tenant  of  the  other  part,  as  for  a  contribution  as  for  monej 
paid  to  his  use,  if  indeed  he  can  so  recover  at  all  (p).  Where  a  party 
threatened  with  a  distress  for  rent  pays  money  when  be  might  legaDj 
have  defended  himself,  it  is  not  a  payment  by  compulsion,  and  can 
neither  be  recovered  back,  nor  set-off  against  another  dMiiaiKl(;). 
Nor  can  money  paid  vcJuntarily,  with  a  full  knowledge  of  all  llie  (acts, 
be  recovered  back.  Therefore,  where  the  plaintiff,  a  tenant  to  the  de- 
fendant, received  notice  from  a  mortgagee  of  the  defendant's  term  that 
the  interest  was  in  arrear,  and  was  required  to  pay  to  the  mortgagee 
the  rent  then  due,  but  notwithstanding  paid  the  rent  to  the  defendant 
and  was  afterwards  compelled  by  distress  to  pay  the  amount  over 
again  to  the  mortgagee,  it  was  held,  that  the  money  could  not  be  reco- 
vered back  in  an  action  for  money  had  and  received  (r).  So  in  the 
case  of  a  distress  damage  feasant  (s),  A  broker  having  seized  goods 
under  a  distress  for  rent,  the  tenant  desired  time,  and  that  the  broker 
would  not  remove  or  sell ;  on  which  the  latter  required  the  tenant  to 
sign  written  requests  from  time  to  time,  by  which  he  also  engaged  to 
pay  the  charges  of  the  levy,  and  the  expenses  of  keeping  a  man  in 
possession ;  the  goods  were  not  removed,  and  the  broker  applied  for 
and  obtained  those  charges,  but  the  tenant  objected  to  the  amount  as 
well  as  to  the  sum  alleged  to  be  due  for  rent;  it  was  held,  that  the 
payment  by  the  tenant  was  not  a  voluntary  payment,  and  that  if  the 
charges  were  illegal  or  excessive  he  might  recover  them  back  in  an 
action  for  money  had  and  received  (0*  A  tenant  under  a  lease  canr 
not  maintain  assumpsit  on  an  implied  promise,  for  money  paid  under 
a  distress  by  a  superior  landlord,  being  excluded  by  the  express  con- 
tract :  tlie  remedy  is  on  the  covenant  {u).  A  promise  to  pay  rent  to  a 
landlord  going  to  distrain,  by  a  person  who  is  in  possession  of  the 
goods  under  a  bill  of  sale,  by  which  the  landlord  is  induced  to  forego 
his  distress,  is  not  a  contract  within  the  Statute  of  Frauds,  and  there- 
fore need  not  be  in  writing  {x). 

(e)  For  other  Things, 
To  recover  The  action  of  assumpsit  is  maintainable  for  the  breach  of  any  special 

Breach^f  Spe-  ^^g^^^^^^  which  is  entered  into  by  writing  not  under  seal,  or  veri»Uy. 
cial  Agree-  It  being  impossible  to  point  out  all  the  various  cases  to  which  this 
"^°  remedy  is  applicable,  it  is  sufficient  to  state  generally,  that  whencva* 

(j>)  Hunter  v.  Hunt,  1  Cora.  B.  Rep.  800.  y.  Davis,  1  Taunt  3^9. 

(q)  Knihbt  T.  Hail,  1  £sp.  84.  (t)  HUb  v.  Street,  6  Bifig.  87;  S  BCmtv 

(r)  HigKM  V.  Seott,  7  Com.  B.  Rep.  63.  &  Pay.  96. 

(«)  GulBver  v.  Cosent,  1  Com.  B.  Rep^  (»)  Sckltnker  ▼.  Moxey,  3  Bank  ft  Cm. 

788;    Lindon  ▼.  Hooper,  Cowp.  414;    and  789;  5  Dowl.  &  Ryl  747;  1  Car.  ft  Faj:. 

see  Brown  y.  itKinoUy,  1  Eap.  279 ;  Lo-  178. 

thim  y.  Henderton,  3  Boa.  &  Pul.  530;  Levy  (x)  Williamt  y.  Leper,  2  Wib.  306;   % 

y.  Goodeon,  4  Term  Rep.  687;  and  Snowden  Burr.  1886;  see  ante,  240,  ftc. 
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the  parties  have  entered  into  an  agreement  upon  any  subject, — as  for    Book:  III. 
instance,  a  contract  for  the  sale  of  real  property,  or  for  its  occupation,  ^"sectV"' 

or  respecting  the  use  and  mode  of  paying  for  fixtures,  or  the  like, — — 

and  one  party  complains  of  the  infraction  of  the  contract,  his  proper 
remedy  is  by  an  action  of  assumpsit. 

Besides  the  action  of  assumpsit  framed  upon  a  special  contract,  The  common 
there  is  another  form  in  which  the  action  may  be  brought,  usually  A^umpsit' 
called  an  indebitatus  assumpsit.    This  is  adopted  where  damages  are 
sought  to  be  recovered  for  the  non-payment  of  a  debt,  either  actually 
existing,  or  implied  by  the  law  upon  the  non-performance  of  any  pre- 
cedent duty  or  obligation.     Where  the  plaintiflF  agreed  to  let  to  the 
defendant  land  on  building  leases,  and  lend  him  money  to  build,  to 
be  jiepaid  by  a  particular  time,  and  the  defendant  agreed  to  build,  and 
convey  the  houses  as  security;   and  after  part  had  been  built,  and 
part  only  of  the  money  had  been  advanced,  the  plaintiflF  requested  the 
defendant  to  desist,  which  he  did ;  it  was  held,  that,  after  the  time 
6xedy  Che  plaintiff  might  recover  the  money  he  had  advanced,  on  a 
count  for  money  lent,  without  resorting  to  the  agreement  (y).     Where 
a  tenant  agreed  with  his  landlady,  that  if  she  would  accept  another  as 
her  tenant  in  his  place  (he  being  restrained  from  assigning  the  lease 
without  fier  consent),  he  would  pay  her  40/.  out  of  100/.  which  he 
was  to  receive  for  the  good -will,  if  her  consent  was  obtained;  having 
received  the   100/.  from  the  new  tenant,  who  was  cognizant  of  that 
agreement,  he  was  held  liable  to  the  landlady  in  an  action  for  money 
had  and  received  to  her  use(5r).     But  when  goods  are  distrained  for 
rent  and  replevied  by  the  tenant,  and  afterwards  (the  tenant  becoming 
bankrupt)  they  are  sold  by  the  assignees;  the  landlord  having  suc- 
ceeded in  replevin,  and  obtained  a  judgment  of  retorno,  cannot  recover 
the  amount  of  the  rent  from  the  assignees  in  an  action  for  money  had 
and  received  (a).     Where  a  person  agreed  to  let  a  house  for  a  year, 
and  if  he  did  not  procure  a  lease  of  it  for  the  tenant  at  the  end  of  that 
time  to  repay  him  half  the  amount  expended  by  the  tenant  in  repairs ; 
it  was  held,  that  that  amount  could  not  be  recovered  under  the  com-  ' 
moa  count  for  money  paid  (J).     If  there  has  been  a  recovery  in  as- 
sumpsit against  two  defendants,  and  a  levy  for  the  whole  damages  on 
one,  that  one  may  recover  a  moiety  against  the  other  in  an  action  for 
money  paid  to  his  use  (c)  ;  although  it  is  otherwise  where  the  recovery 
against  the  two  was  in  case. 

Where  money  has  been  paid  under  an  agreement,  which  has  not  To  recover 
been  performed,  it  may  be  recovered  back  in  an  action  for  money  had  aConsicTOTtion 
and  received  (d).  Where  by  an  agreement  the  defendant  was  to  accept  of  J't^ch  hat 
the  assignment  of  a  lease  of  a  farm  from  the  plaintifTsi  and  to  take  the  rally. 

(v)  James  ▼.  CoiUm,  7  Bing.  266;  5  Moore  186. 

ft  Pay.  26.  (*)  Thumell  v.  Symonds,  1  Car.  &  Kir.  44. 

(«)  GriMths  ▼.  Young,  12  East,  613.  (c)  Braddyl  v.  Jones,  4  Dougl.  52. 

(a)  UgrrtwetUhgr  r.  Nizm,  8  Term  Rep.  (d)  Ferrer  ▼.  Nightingal,  2  Esp.  689. 
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fixtures  and  crops  at  a  valuation,  and  he  was  afterwards  let  into  pos- 
session, and  the  valuation  was  made,  but  he  refused  to  take  the  lease, 
alleging  that  the  plaintiffs  had  failed  to  make  a  good  title ;  it  was  held, 
that  indebitatus  assumpsit  would  not  lie  for  the  price  of  the  fixtures 
and  crops,  the  plaintiffs'  only  remedy  being  by  a  special  action  on  the 
agreement  (e).  Where  the  plaintiff  paid  money  to  the  defendant,  on 
the  defendant's  promise  to  make  him  a  lease  of  land,  and  before  tbe 
lease  was  made  the  defendant  was  evicted ;  it  was  held,  that  the  plain- 
tiff might  recover  the  money  in  assumpsit,  the  consideration  not  having 
been  performed  (/).  Rent  paid  by  ^.  to  B.^  claiming  as  devisee, 
which  A,  is  afterwards  compelled  to  pay  to  the  heir,  may  be  recovered 
back  as  money  had  and  received,  where  B,  claims  no  title  when  tbe 
action  is  brought  (^).  Where  a  deposit  is  paid  on  a  contract  to  grant 
a  lease,  to  run  from  a  future  day,  the  vendee  has  a  right  to  rescind,  on 
the  vendor  not  proving  his  title,  and  may  maintain  an  action  for  the 
deposit,  without  waiting  for  the  day  from  which  the  lease  was  to 
run  (h). 

Sect.  2. — Declaration. 
LWbatmuitbe        If  a  person  takes  a  house  under  a  written  agreement  to  repair,  tbe 
'  iMit^on""     inaplied  agreement  to  use  the  premises  in  a  tenant-like  manner  is  part 
cial  Agree-  of  the  same  contract,  and  must  be  declared  on  as  such,  and  not  as  two 
agreements  as  to  two  houses  in  two  counts  {%).     In  assumpsit  the  pro- 
mise alleged  was  to  use  a  house  and  furniture  in  a  tenant-like  maiioer, 
and  at  the  end  of  the  term  to  have  it  cleaned ;  the  evidence  was  that  it 
was  clean  when  defendant  took  it,  and  that  he  agreed  to  leave  it  as  be 
,  found  it ;  this  was  held  no  variance  (k).    In  assumpsit  for  not  repairing 

r  the  venue  is  not  local,  though  the  contract  be  only  implied  from  the 

situation  of  the  parties  (/). 
When  the  It  is  never  necessary  to  allege  the  title  of  the  plaintiff  in  an  action 

must  be  stated.  ^'  assumpsit,  wben  the  action  is  brought  against  one  who  has  derived 


Dtt. 


(e)  Seal  v.  Viney,  1  Camp.  471.  ■ 

*      If)  Palm.  3C4;  1  Esp.  N.  P.  8. 

ig)  NewMome  v.  Graham,  10  Barn.'&  Cres. 
234;  6  Man.  &Ryl.  64. 

(A)  Roper  v.  Coombes,  9  Dowl.  &  Ryl.  562. 
Action  for  money  had  and  received  on  the 
common  counts.  Defendant  was  possessed 
of  a  lease  for  years^  which  he  sold  to  plain- 
tiff for  sixteen  guineas,  and  at  the  time  of 
the  sale  observed  that  it  was  a  good  lease 
for  seven  years:  it  turned  out  afterwards, 
that  the  lessor  was  tenant  for  life  only,  and 
had  no  right  to  make  a  lease  for  a  longer 
term  than  his  own  life ;  in  consequence  of 
which  the  plaintiff  was  turned  out  of  pos- 
session in  two  years  after  the  assignment  of 
the  lease  had  taken  place^  the  lessor  having 
died  previously  to  the  bargain  between  the 
plaintiff  and  the  defendant.  The  plaintiff 
thereupon  brought  his  action  to  recover  the 
money  paid  for  the  lease,  as  paid  on  a  con- 


sideration which  had  failed.  On  Lejccater 
objecting  to  the  plaintiff  recovering  oo  tke 
declaration,  which  contained  only  the  com- 
mon counts,  Lawrence,  J.,  referred  to  die 
case  of  Cripps  v.  Reade,  6  Term  Rep.  60fi, 
tried  before  him  at  Oxford,  in  which  a  lease 
had  been  sold  by  one  as  administrator,  «ho«e 
letters  of  administration  were  afterwards 
repealed,  and  where  he  permitted  the  plain- 
tiff to  recover  on  a  similar  dedantioa,  and 
the  Court  of  King's  Bench  confirmed  his 
opinion.  Verdict  for  the  plaintiffl  Mat- 
thews v.  HolHngtt  cor.  Lawrence,  J.,  at 
Shrewsbury,  Ox.  Sum.  Cir.  ISOl,  MS. 

(i)  Holford  v.  Bennett,  7  Meeat  &  Web. 
348:  Hurl.  &  Walm.  67. 

{k)  StanUy  v.  Agmew,  12  Mee«.  &  Web. 
827. 

{D  Bnchvorth  v.  Sampson,  1  Crompw  M.  & 
Ros.  834 ;  1  Gale,  38 ;  5  Tyr.  34*. 
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his  interest  directly  from  him ;  for  the  same  doctrine,  by  which  the     Book  HI. 
tenant  is  estopped  from  disputing  the  title  of  his  landlord  from  whom  ^"sect.V.^^* 
be  has  derived  his  estate,  applies  to  this  action  as  well  as  to  cove- 
nantCm).     In  special  assumpsit,  therefore,  against  the  tenant  for  not 
performing  his  agreement,  the  estate  of  the  lessor  is  an  immaterial 
averment,  if  the  tenant  has  had  the  enjoyment  of  his  lease. 

The  declaration  in  assumpsit  for  use  and  occupation  is  framed  in  What  must  be 
the  common  indebitatus  form ;   and  alleges  that  the  defendant  was  '{^fio"  fj^^' 
indebted  to  the  plaintiff  for  the  use  and  occupation  by  the  defendant  Use  and  Occu- 
of  premises  of  the  plaintiff,  and  by  his  sufferance  and  permission.     It  ^ 
is  not  necessary  to  state  in  what  parish  the  premises  are  situate ;  and 
if  the  parish  is  described  by  a  wrong  name  it  is  immaterial,  at  least 
if  it  be  described  by  a  name  generally  known,  and  which  could  not, 
therefore,  mislead  the  defendant  (n) ;  thus,  evidence  of  a  house  situate 
in  the  parish  of  M.  will  support  an  averment  of  a  house  "  at  S.,"  S. 
being  extra-parochial,  and  both  places  usually  going  by  the  name  of 
S.  (o).     Where,  however,  the  house  was  described  as  in  a  certain 
parish,  and  there  was  no  such  parish,  it  was  formerly  held  fatal,  but 
would  now  be  amendable  under  16  &  16  Vict  c.  76,  s.  222,  and  17  &  18 
Vict.  c.  126,  s.  96  (p).     In  an  action  for  use  and  occupation  by  church- 
wardens and  overseers  in  their  corporate  capacity,  under  69  Geo.  III. 
c.  12,  s.  12,  the  declaration  must  describe  them  as  churchwardens  and 
overseers  (y). 


Sect.  3. — Pleculings  and  Practice. 

In  assumpsit,  the  plea  of  non  assumpsit  operates  only  as  a  denial  in  What  Pleat 
feet  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  geMrallV* 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  by 
Jaw :  all  matters  in  confession  and  avoidance,  including  not  only  those 
by  way  of  discharge,  but  those  which  show  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
must  be  specially  pleaded  (r). 

The  same  pleas  may  be  in  all  cases  pleaded  to  assumpsit  for  use  and  Pleas  in  Ac 
occupation,  which  may  be  pleaded  to  any  other  indebitatus  assumpsit,  "nd  Occupa^ 
Nil  habuit  in  tenementis  is  a  bad  plea ;  for  the  action  is  founded  on  tion. 
the  promise,  and,  therefore,  if  the  plaintiff  had  an  equitable  title,  or  no 
title  at  all,  yet  if  the  defendant  enjoyed  by  his  permission,  it  is  suffi- 
cient ;  for  it  is  no  more  necessary  for  the  plaintiff  to  say  that  it  was 
his  house,  than  in  assumpsit  for  goods  sold  it  is  necessary  to  say  that 
they  were  his  goods  (s).     In  an  action  for  use  and  occupation  of  lodg^ 

(n)  See  ante,  590.  ante,  Chap.  I.,  Sect.  4,  p.  588. 

(»)  KirtUmd  v.  Powmet,  1  Taunt  570.  {q)  Ward  v.  Clarke,  12  Mees.  &  Wels. 

(o)  Burbidge  ▼.  Jakes,  1  Bos.  &  Pul.  225.  747 ;  1  Dowl.  &  Low.  1027. 

ip)  Wilson  T.  Clark,  1  Esp.  278;  S.  P,  (r)  See  Rules  of  Hil.  Term,  4  Will  IV. 

Guest  V.  CaatmcHi,  3  Camp.  235.     See  ante,  («)  Lems  v.  Willis^  1  Wils.  314;   BuU. 

588,  589,  590 ;   but  see  as  to  amendments,  N.  P.  139 ;  Esp.  N.  P.  165. 
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Plea  of  Ten- 
'  der. 


Plea  of  the 
Statute  of  Li- 
mitations. 


ings  by  A,  H.,  defendant's  wife,  at  his  request,  the  defendant  cannot 
plead  that  A.  H.  was  not  his  wife  (t).  In  an  action  for  use  and  occu- 
pation, a  plea,  that  the  plaintiff,  before  action,  took  and  detained,  as 
a  distress  for  the  rent,  goods  of  value  sufficient  to  satisfy  the  same, 
was  held  bad  on  special  demurrer,  for  not  showing  that  the  rent  was 
satisfied  (u).  A  plea  in  a  similar  action  that  the  defendant  dehvered 
to  the  plaintiff,  and  that  the  plaintiff  accepted  of  the  defendant,  goods 
in  full  satisfaction  and  discharge  of  the  promises  stated,  was  conddered 
a  nullity  upon  an  affidavit  of  falsity,  and  the  plaintiff  was  allowed  to 
sign  judgment  as  for  want  of  a  plea  (x).  In  an  action  for  use  aod 
occupation,  under  a  plea  of  non  assumpsit,  the  defendant  may  (since 
the  Rules  of  H.  T.  4  Will.  IV.)  show  that  he  has  received  a  notice  to 
pay  rent  to  a  mortgagee  of  the  premises ;  but  if  the  action  be  for 
occupation  enjoyed  before  the  notice  was  received,  such  a  defence 
must  be  specially  pleaded  (y).  Eviction  by  the  plaintiff  in  the  middle 
of  a  quarter  need  not  be  specially  pleaded  (;?). 

Where  a  tender  has  been  made,  it  must  be  pleaded  specially,  so 
that  the  Court  may  judge  of  its  efficiency,  and  the  defendant  may 
have  an  opportunity  of  rendering  its  effect  nugatory  by  replying  a 
subsequent  demand  and  refusal.  Formerly  the  tender  had  to  be  prored 
precisely  as  alleged,  and  the  slightest  variance  was  fatal ;  therefore  a 
plea  of  tender  of  half-a-year's  rent  simply,  was  not  supported  by  evi- 
dence of  a  tender  of  the  half-year's  rent,  requiring  the  lessor  to  get 
change,  and  pay  back  the  property-tax  (a).  But  the  judges  would  now 
probably  amend  under  16  &  16  Vict.  c.  76,  s.  222,  and  17  &  18  Vict 
c.  125,  s.  96. 

When  it  is  intended  to  rely  upon  the  Statute  of  Limitations  as  an 
answer  to  a  claim,  it  must  always  be  specially  pleaded.  In  the  action 
of  assumpsit,  the  limitation  fixed  by  the  legislature  is  six  years;  and 
it  applies  to  actions  for  rent  as  well  as  to  other  demands.  The  statote 
is  a  good  defence  to  an  action  by  a  landlord  for  rent,  against  one  who 
had  once  been  his  tenant  from  year  to  year,  but  who  had  not  within 
the  last  six  years  occupied  the  premises,  paid  rent,  or  done  any  act 
from  which  a  tenancy  could  be  inferred,  although  the  tenancy  had  not 
been  determined  by  a  notice  to  quit  (6).  In  cases  where  the  statute 
applies,  it  is  necessary,  by  statute  9  Geo.  IV.  c.  14,  in  order  to  take  a 
case  out  of  the  Statute  of  Limitations,  that  there  should  be  a  pronoise 
or  acknowledgment  in  writing  to  bind  the  party. 


(t)  Sinclair  v.  Hervey,  2  Chit  642. 

(u)  Leare  or  Deare  v.  Edmonds t  1  Barn. 
&  Aid.  157  ;  2  Chit  301.  But  see  15  &  16 
Vict  c.  76,  8.  51,  abolishing  special  demur- 
rers. 

(t)  Bichley  ▼.  Proonst  1  Barn.  &  Cres. 
286;  2Dowl.  &  Ryl.  551. 

(y)  Waddilove  v.  Barnett,  2  Bing.  N.  C. 
538;  2  Scott,  763;  1  Hodges,  395;  4  Dow. 
847 ;  see  also  Newport  v.  Hardy ^  2  Dowl.  & 


Low.  921 ;  Brook  v.  Biggs,  2  Bing.  N.  CX 
572  ;  1  Hodges,  462 :  2  Scott,  80S. 

(»)  Prentice  v.  EiUoU^  5  Meet.  &  Wrft. 
606;  7  Dowl.  819;  see  also  Selby  f- 1 
7  Queen's  B.  Rep.  620. 

(a)  Bohinson  v.  Cooke,  6  Taunt  S30. 

(b)  Leigh  V.  ThomUm,  1  Barn.  &  ^ 
625 ;  and  see  Hughes  t.  Thomas,  13 
474. 


Aid. 
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In  assumpsit  for  breach  of  an  agreement  to  keep  premises  in  repair.     Book  III. 
the  Court  would  not  allow  the  defendant  to  plead  payment  into  Court,       sect.  s. 


and  also  a  tender  (c). 

'  "••  ■  • 

Sbct.  4. — JEhndence. 
The  plea  of  non  assumpsit  operates  only  as  a  denial  in  fact  of  the  What  is  Evi- 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  Non  Awump- 
which  the  contract  or  promise  alleged  may  be  implied  in  law,  and  all  *>^ 
matters  in  confession  or  avoidance,  including  not  only  those  by  way  of 
discharge,  but  those  which  show  the  transaction  to  be  void  or  voidable 
in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  must  be  specially 
pl^ed  (rf). 

Where  there  is  an  agreement  in  writing,  expressing  the  amount  of  Plaintiff's  EW^ 
rent,  or  the  duration  of  the  term,  evidence  of  a  verbal  agreement,  to  ^doccupa- 
annul  or  substantially  vary  the  written  contract,  is  inadmissible;  else  tion,  where 
the  Statute  of  Frauds  would  be  eluded,  and  the  same  uncertainty  ten  Contract 
introduced  by  suppletory  or  explanatory  evidence,  which  that  statute 
has  suppressed  in  respect  to  the  principal  object  (e) :  thus,  where  there 
was  a  written  agreement  that  a  lease  should  be  made  of  a  house  at  26/. 
per  annum,  on  which  an  action  was  brought  for  use  and  occupation, 
and  tile  defendant  paid  26/.  into  Court ;  and  at  the  trial  the  plaintiff 
oiTered  to  give  parol  evidence,  that,  beside  the  26/.  per  annum,  the 
defendant  was  to  pay  the  ground  landlord  2/.  I2s,  6c/. ;  this  evidence 
was  rejected,  particularly  as  no  evidence  was  offered  of  the  actual  pay- 
ment of  such  rent.     So  where  there  was  a  written  agreement  dated  on 
the  5th  of  May,  which  expressed  a  tenancy  to  commence  from  the 
Lady-day  preceding,  evidence  of  an  understanding  that  the  rent  was 
to  be  payable  only  from  the  5th  of  May  is  not  admissible  (/).    Verbal 
evidence  of  an  agreement  cannot  be  received,  where  it  appears  from 
the  party's  own  witness  that  it  was  reduced  to  writing  (g) ;  and  this 
even  where  the  written  agreement,  for  want  of  being  stamped,  or  for 
other  informality  or  defect,  is  inadmissible  (A).     It  has,  however,  been 
recently  held,  that  the  mere  fact  of  tenancy  may  be  proved  by  verbal 
evidence,  although  there  may  be  a  written  instrument  between  the 
landlord  and  tenant  defining  the  terms  of  the  tenancy,  without  proving 
such  written  agreement  (f) ;  but  verbal  evidence  cannot  be  received  of 
the  fact  under  whom  he  came  into  possession  {k);  nor  can  verbal  evi- 

(c)  Dearie  t.  Barrett,  2  Ad.  &  £1.  82 ;  4  rati,  8  Boa.  ft;  Pul.  143 ;  Fry  v.  ChapmaUt  5 

Nev.  &  Man.  200 ;   S.  C  nom.  Barrett  v.  DowL  265. 

I>eark,  3  Dowl.  13.  (A)  Brewer  y.  Palmer,  3  Esp.  218 ;  Doe  d. 

{d)  See  tbe  Rules  of  Hil  T.  4  WiH.  IV.  St.  John  v.  Hare,  2  fisp.  724. 

(e)  Preston  ▼.  Merceau,  2  W.  Black.  1249;  (i)  Rex  y.  Holy  Trinity  in  Kingston-upon- 

8  Wik.  276L     See  also  ante,  Book  I.,  Chap.  HuU,  7  Barn.  &  Cres.  611 ;  1  Man.  &  Ryl. 

IV.,  Sect.  1,  (d),  p.  64,  &c.  444;  S.  P.  Strother  y.  Barr,  5  Bing.  186; 

(/)  Heutom  t.  Coopet  8  Scott,  N.  R.  4a.  Jenkins  y.  Hill,  Q.  B.  6  Feb.  1858. 

(g)  Bex  T.    Merikyr  Tydml,  1  Bam.  &  {k)  Doe  v.  Harvey,  8  Bing.  238;  1  Moore 

AdoL  29;  Fetm  d.  Thomas  y.  Griffith,  6  Bing.  &  Scott,  874. 
538;  4  Moore  Sr  Pay.  299;  Butcher  y.  Jar^ 
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dence  be  given  as  to  the  party  to  whom  the  demise  was  made  (f),  nor 
of  the  terms  of  the  holding  (m).  But  in  replevin  it  was  held,  that  the 
admissions  of  the  plaintiff  as  to  the  amount  of  his  rent,  and  that  it  was 
payable  quarterly^  were  admissible  in  evidence,  though  it  appeared  he 
held  under  an  agreement  in  writing  (n).  Where  a  tenant  was  to  hold 
land  according  to  certain  rules  in  writing,  under  which  a  former  teiumt 
held,  but  the  length  of  the  term  was  agreed  on  orally,  it  is  not  neces- 
sary, in  order  to  show  the  expiration  of  the  terra,  to  give  in  evidence 
the  written  rules  (o).  If  the  plaintiff  prove  a  contract  of  tenancy, 
without  its  appearing  either  upon  examination  or  cross-exanainatioQ 
that  it  was  in  writing,  and  the  defendant  prove  that  it  was,  it  is  in- 
cumbent on  him  to  produce  it  (p).  Where  a  tenant  occupied  premises, 
under  an  agreement,  containing  a  proviso  to  keep  the  premises  in 
tenantable  repair,  and  the  landlord  declared  generally,  that ''  the  de- 
fendant became  tenant  of  the  premises,  and  in  consideration  thereof 
.undertook  to  repair,"  without  setting  out  the  agreement;  it  was  held, 
that  such  agreement  was  admissible  in  evidence  to  prove  the  fact  of 
tenancy  as  the  consideration  for  the  promise  to  repair  (y).  The  wonfe, 
"  we  approve  of  this  draft,"  signed  by  the  parties  on  the  back  of  a 
drafl  agreement  of  demise,  show  that  it  was  not  intended  to  be  the 
contract,  but  the  drafl  may  be  used  as  evidence  of  what  they  intended, 
and  without  any  stamp  (r).  In  an  action  for  rent  of  land,  verbally 
let  on  the  same  terms  as  in  the  former  tenant's  lease,  such  lease  must 
be  produced  properly  stamped  (s).  Where  a  proposal  was  made  in 
writing  by  ^.  to  let  a  piece  of  land  to  J3.,  on  certain  terms  contained 
in  a  written  agreement  between  B.  and  C;  and  A.  afterwards  agreed 
by  parol  that  B.  should  have  the  lands  upon  the  terms  proposed ;  it 
was  held,  in  an  action  for  a  breach  of  the  agreement,  that  the  originai 
proposal  was  receivable  in  evidence  without  a  stamp  (Q.  Where  a 
witness  deposed,  that  the  settled  draft  of  a  lease  was  the  final  agree- 
ment between  the  parties,  for  one  of  whom  he  acted  as  agent;  it  was 
held,  that  an  unstamped  memorandum,  written  afterwards  by  himseif, 
but  not  signed  by  anybody,  was*  admissible  in  evidence  as  a  meie 
proposal,  to  show  that  the  settled  draft  was  not  the  final  agreement 
between  the  parties  (m). 

Where  there  is  no  written  contract  between  the  parties,  to  show 
the  terms  upon  which  the  defendant  held  the  premises,  evidence  is 


(/)  Rex  y.  Rawden,  3  Man.  &  Ryl.  426. 

(m)  Cotterill  v.  Hobby,  4  Barn.  &  Cres. 
465. 

(n)  Howard  v.  Smithy  3  Scott,  N.  R.  574{ 
3  Man.  &  Gr.  254. 

(o)  Hey  V.  Moorehoute,  6  Bing.  N.  C.  52 ; 
8  Scott,  156. 

(p)  Rex  V.  Padstow,  4  Barn.  &  Adol. 
208;  1  Nev.  &  Man.  9;  S,  P,  Fielder  v. 
WrayorRay,  6  Bing.  332;  3  Moore  &  Pay. 
659 ;  4  Car.  &  Pay.  61 ;  Mareton  t.  Dean,  7 


Car.  &  Pay.  13. 

(q)  CoUey  v.  Sireeton,  2  Bam.  Bt  Cx«&. 
273  :  3  Dowl.  &  RyL  522. 

(r)  Lambcurm  v,  Pedgripk,  4  Cu--  ^  Fiy. 
312. 

(0  Turner  v.Pawer,7BBm8tCrrem.CXSi 
Mood.  &  Malk.  131. 

(0  Drant  v.  Brtwm,  5  Dowl  *  Ryl-  SSt. 

(«)  Hawkins  v.  Warrt,  5  VowL  St  UjL 
512. 
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usually  given  of  the  feet  of  the  occupation  by  the  tenant,  and  of  the     Book  III. 
value  of  the  premises,  upon  which  the  jury  give  damages  for  the  use     "sect.  ♦. 


and  occupation.     Where  the  defendant  or  his  under-tenant  has  been 
in  the  actual  possession,  proof  of  that  fact  is  sufficient    Where  the 
plaintiff  is  obliged  to  resort  to  a  constructive  possession,  greater  diffi- 
culty occurs ;  and  the  plaintiff  must  make  it  out  in  the  best  manner 
lie  can  under  the  peculiar  circumstances  of  each  case.     Payment  of  a 
poor  rate,  assessed  on  the  occupier  of  a  house,  is  not  of  itself  evidence 
o(  occupation  by  the  party  so  paying  (x),     Suffisring  judgment  by 
default,  in  an  action  for  use  and  occupation,  amounts  to  an  admission 
that  the  defendant  held  a  house  of  the  plaintiff,  vi^ho  need  not  show 
that  it  was  his  house  \  and  it  lies  on  the  defendant  to  prove  that  he 
did  not  occupy  the  particular  house  to  which  the  attention  of  the  jury 
has  been  directed  (y).     A  judgment  in  a  former  action  between  the 
same  parties  is  evidence  of  the  plaintiff  having  occupied  under  the 
contract  of  letting,  but  is  not  conclusive  (2f).     If  the  occupier  of  a  house 
submit  to  a  distress  for  rent,  stated  in  the  notice  of  distress  to  be  due 
from  him  as  tenant  to  the  distrainer,  this  is  an  acknowledgment  of 
the  tenancy  (a) :  but  where  a  person  having  title  sued  the  tenant,  who 
received  possession  from  another  person,  it  was  held,  that  the  declara- 
tion of  the  tenant,  "  I  don't  consider  the  land  as  yours,  but  prove  the 
r^ht,  and  I'll  pay  you  rent,"  would  not  maintain  the  action  (J).     If  a 
tenancy  be  established  by  the  plaintiff  in  an  action  for  use  and  occu- 
pation, it  is  incumbent  on  the  defendant,  in  order  to  divest  himself  of 
the  liability,  to  show  that  the  tenancy  was  afterwards  determined,  or 
that  the  landlord  had  accepted  another  person  as  tenant  (c).     Where 
the  defendant,  when  applied  to  for  rent  on  behalf  of  the  plaintiff,  to 
whom  the  person  who  let  the  defendant  into  possession  had  assigned 
his  interest,  refused,  on  the  ground  that  he  had  notice  to  quit,  but  said 
that  he  would  give  up  the  premises  to  the  plaintiff  at  the  expiration  of 
the  notice  ;   it  was  held,  to  be  very  slight  evidence  of  the  assignment 
of  the  property  to  the  plaintiff  (d). 

The  evidence  in  the  other  actions'of  assumpsit,  which  are  connected  Evidence  ge- 
with  the  subject  of  landlord  and  tenant,  must  of  course  be  regulated  "^    ^' 
by  the  particular  breach  of  contract  complained  of,  or  the  particular 
line  of  defence  adopted  by  the  defendant. 

A  declaration  stated  that  the  plaintiff  became  and  was  tenant  to  the 
defendant  under  certain  articles  of  agreement,  and  declared  for  an 
eviction  by  a  person  having  a  previous  lease ;  one  of  the  issues  joined 
was  oi^  the  tenancy ;  at  the  trial  it  appeared  that  it  was  a  mere  agree- 
ment for  a  lease;  held,  that  the  judge  could  not  amend  under  the 


f; 


x)  Rex  V.  Burton,  MS.  (a)  PanUm  ▼.  Jones,  S  Camp.  372. 

V)  Dams  ▼.  HoldtUp,  1  Chit  644,  n.  Ih)  Crippt  t.  Blank,  9  Dowl.  &  Uyl.  480. 


(s)  Jomes  V.  Reynolds,  4  Ad.  &  EL  805 ;  (c)   Ward  y.  Mason,  9  Price,  291 

7  Car.  ft  Pay.  336;   6  Nev.  &  Man.  441.  (d)  Stephens  y.  Lynn,  8  Car.  &  Pay.  389. 
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3  &  4  Will.  IV.  c.  42,  8.  23  (6).  The  Court  held  that  these  enactment 
were  intended  to  meet  variances  arising  from  mere  slips  or  acddents^ 
and  did  not  extend  therefore  to  a  ease  where  the  declaration  aet  out 
the  reddendum  of  a  lease  according  to  its  legal  effect  (/). 


What  the  Jury 
are  to  find  in 
AsBumpsit. 


Sect.  6. — Damages. 
The  action  of  assumpsit  being  brought  for  damages  exdusively,  the 
regulation  of  the  amount  is  peculiarly  within  the  province  of  the  jnry; 
and  it  is  for  them  to  give  any  sum  to  which  they  think  the  plaintiff  is 
entitled  within  the  sum  laid  in  the  declaration.     Where  there  is  any 
written  contract  between  the  parties,  the  jury  may  refer  to  it  for  the 
purpose  of  fixing  the  amount  of  damages;  although  the  document 
could  not  be  strictly  used  as  evidence :  thus  it  has  been  held,  that  in 
assumpsit  for  use  and  occupation,  recourse  may  be  had  to  the  original 
agreement,  though  void  under  the  Statute  of  Frauds,  to  calculate  the 
amount  of  the  rent  due  on  such  agreement  {g).    Whenever  the  plain- 
tiff complains  of  any  special  damage  or  injury  he  has  sustained  by 
reason  of  the  breach  of  contract,  which  does  not  necessarily  spring 
from  such  breach,  he  must,  in  order  to  recover,  allege  such  special 
injury  in  his  declaration,  and  show  its  connection  with  the  breach  of 
contract.      In  assumpsit,  for  not  giving  the  plaintiff  possesion  to 
certain  apartments  and  fixtures  in  the  defendant's  house,  agreed  to 
be  let  by  him  to  the  plaintiff,  under  a  written  agreement,  in  consi- 
deration of  a  certain  annual  rent,  the  plaintiff  may  give  evidence  of  a 
particular  loss  sustained  by  breach  of  such  an  agreement,  although  Iw 
may  have  stated  the  loss  generally  in  his  declaration :  therefore,  evi- 
dence of  loss  of  business  by  the  plaintiff's  wife,  in  her  trade  of  a 
milliner,  was  held  admissible  as  evidence  of  general  damage,  although 
no  special  damage  on  that  ground  was  laid  in  the  declaration,  nor  any 
particular  customers  named,  nor  any  averment  introduced  as  to  the 
nature  of  her  business  (A).     Where  a  landlord  avails  himself  of  ha 
right  of  entry  for  breach  of  the  terms  of  a  lease,  lets  to  another 
tenant,  and  then  sues  the  first  tenant  for  dajnages,  the  jury  are  entitled 
to  take  into  consideration  the  rent  agreed  to  be  paid  by  the  new  tenant, 
without  regard  to  the  possibility  of  his  proving  insolvent,   and  the 
plaintiff  cannot  recover  damages  for  rent  due  after  the  day  laid  in 
the  writ  of  ejectment  (t).     It  seems  that  interest  may  be  recovered  as 
damages  where  rent  is  due  on  a  particular  day  (A). 

(e)  BraOder  v.  Jackson,  6  Mees.  &  Wels.  (/)  Bower*  y.  Nixon,  2  Car.  ft  Kir.  S72. 

54-9 ;  8  Dowl.  784.     As  to  amendments  in  Ig)  De  Medina  y.  PoUont  Holt,  47. 

ejectment,  see  post,  Chap.  VII.,  Sect  9,(c).  (A)  Ward  v.  Smith,  11  Price,  19. 

And  see  the  15  &  16  Vict.  c.  76,  s.  222;  (i)  Olderthaw  t.  HoU,  12  Ad.  &  El.  590: 

and  17  &  18  Vict  c.  125,  s.  96,  which  confer  4  Per.  &  Dav.  S07;  Arn.  &  tfod.  1. 
large  and  liberal  powers  of  amendment  (k)  Sktrry  ▼.  Pre«te«,  2  Chit.  MS. 
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Sect.  1. — Injuries  to  Houses  and  Lands  in  Possession. 
Wherever  a  direct  injury  is  committed  to  houses  or  lands,  which  What  is  the 
are  in  the  possession  of  the  party  complainings  the  proper  form  of  ©f  Action?"^ 
action  is  trespass;  where,  however,  the  injury  is  merely  consequential 
upon  some  act  of  the  defendant,  which,  if  abstractedly  considered, 
would  not  be  illegal,  the  remedy  is  case.     The  latter  action  is  also  in 
some  few  instances  a  concurrent  remedy  with  trespass  (a). 

To  entitle  a  party  to  bring  trespass,  he  must  at  the  time  of  the  act  What  Title 
committed,    have   either  the  actual  or  a  constructive  possession  in  the  Action. 
respect  of  the  thing  being  actually  vested  in  him  (6) ;  therefore,  who- 
ever is  in  possession  may  maintain  the  action  against  a  wrong-doer  to 
his  possession :  thus,  where  a  party  being  entitled,  under  a  lease  from 
the  Crown,  to  the  sole  right  of  digging  lead  in  a  certain  district,  to  the 
soil  of  which  she  had  no  right,  let  to  the  plaintiff  all  her  right  so  to 
dig*  during  her  term ;  it  was  held,  that  an  action  might  be  maintained 
against  the  defendant  for  taking  the  lead  (c).    The  tenant  of  the  sur- 
face  of  land   is  the  tenant  of  and  in  the  legal  possession  of  the  mines 
under  it,   although  where  there  is  no  express  or  implied  grant  of  the 
mines  to  him,  he  is  not  entitled  to  work  them  (d).     The  action  lies 
against  a  wrong-doer,  even  though  the  tenant's  possession  be  void : 
therefore,  one  in  possession  of  glebe  land  under  a  lease,  void  by  reason 


(a)  See  JfelU  ▼•  Ody,  1  Mees.  &  Wels. 
452 ;  2  Gale,  12  ;  5  Dowl.  95;  Tyr.  &  Or. 
715;  7  Car.  &  Fay.  410.  By  the  Common 
taw  Procedure  Act,  15  &  16  Vict.  c.  76, 
8.  41,  forms  of  action  are  substantially  abo- 
lished. 

a^  Smith  V.  MiOet,  1  Term  Rep.  475; 
BrJm  ^.Nottey,  S  Exch.  Rep.  219.  The 
term  "  constructive  possession"  does  not,  it 
appears,  relate  to  land,   the  statute  8  Hen. 


I 


VI.  c.  9,  s.  6,  which  gives  an  action  of  trcs- 
aas  with  treble  damages  to  the  party  grieved 
»y  a  forcible  entry  and  expulsion,  applies 
only  to  persons  having  the  freehold ;  CoU 
V.  Eagle,  8  Bam.  &  Ores.  409.  See  post. 
Chap.  XL,  Sect  7. 

(c)  Marker  v.  Birkbeek,  3  Burr,  1563;  see . 
also  Taylor  v.  Eastwood,  1  East,  212. 

{d}  Keyw  v.  Powell,  2  EIL  &  BL  687. 
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What  18  a  suf- 
ficient Poasea- 
aion. 


of  the  rector's  non-residence,  may  yet  maintain  trespass  upon  his  pos- 
session against  a  wrong-doer  (e).     A  lessee  for  years,  after  his  lease  b 
expired,  may  have  an  action  for  a  trespass  on  the  land  before  his  lease 
was  ended  (/).     But  where  a  tenant's  interest  is  determined;  as  for  in- 
stance, by  the  death  of  a  tenant  for  life,  under  whom  he  holds,  and 
he  does  no  act  indicating  an  intention  to  remain  in  possession,  he  is  to 
be  presumed  to  be  out  of  possession,  and  therefore  cannot  maintain 
trespass  {g),     A  person  legally  entitled  to  land,  having  entered  uiAaA 
making  any  formal  declaration  of  his  entry,  may  maintain  trespass 
against  a  person  wrongfully  in  possession  at  the  time  of  entryi  and 
continuing  in  such  possession  afterwards  (A).     Where  the  agent  of  the 
lessor  entered  on  the  expiration  of  the  tenancy  for  the  express  purpose 
of  demanding  possession,  the  lessor  may  maintain  trespass,  not  only 
against  the  tenant,  but  also  against  persons  claimipg  under  him(t). 
But  where  a  tenant  remains  in  apartments  afler  the  expiration  of  te 
term,  it  may  be  doubtful  whether  he  can  maintain  trespass  against  the 
landlord  foi*  forcibly  entering  and  turning  him  out  (A).     A  lessee  helbie 
entry  cannot  maintain  trespass  ;  and  where  a  lease  was  made  by  way 
of  mortgage,  to  hold  from  thenceforth,  subject  to  a  proviso  that  on 
non-payment  of  the  money  on  a  certain  day,  the  mortgagee  might 
enter,  he  cannot  maintain  trespass  for  an  entry  made  by  a  strange 
before  that  day  (Z). 

It  is  not  necessary  to  have  an  interest  in  the  soil  to  maintain  an 
action  of  trespass :  for  one  who  has  an  interest  in  the  profits  meielji 
though  not  in  the  soil  itself,  has  a  sufficiently  exclusive  possession  to 
maintain  the  action.  It  is  accordingly  laid  down,  that  if  /.  S.  agree 
with  the  owner  of  the  soil  to  plough  and  sow  the  ground,  and  for  that 
to  give  him  half  the  crop,  J.  S.  may  have  his  action  for  treading  down 
the  corn  ;  for  the  owner  is  not  jointly  concerned  in  the  growing  com; 
but  is  to  have  half  after  it  is  reaped  by  way  of  rent,  which  may  be  of 
other  things  than  money  (rn).  Again,  it  has  been  held,  that  one  who 
has  contracted  with  the  owner  of  a  close,  for  the  purchase  of  a  grow- 
ing crop  of  grass  there,  for  the  purpose  of  its  being  mown  and  mwc 
into  hay  by  the  vendee,  has  such  an  exclusive  possession  6f  the  close, 
though  for  a  limited  purpose,  that  he  may  maintain  trespass  qw** 
clausum  fregit  against  any  person  entering  the  close,  and  taking  the 
grass,  even  with  the  assent  of  the  owner  (n) ;  and  that  the  Tend* 
under  similar  circumstances  may  maintain  trespass  against  the 


(e)  Graham  v.  Peat,  1  East,  244. 

(/)  Bro.  Tresp.  456;  2  Rol.  Abr.  651, 
1,  46;  Stftnonds  v.  Seaborne^  Cro.  Car.  325 ; 
Bedingfield  v.  Onslow^  3  Lev.  209 ;  Evelyn 
▼.  Raddish,  Holt,  N.  P.  C.  543. 

{g)  Brown  v.  Notley,  3  Exch.  Rep.  219. 

(/i)  Butcher  v.  Butcher ,  7  Barn.  &  Crea. 
399  :  1  Man.  &  Ryl.  220. 

(i)  Hey  v.  Afoarhouse,  6  Binff.  N.  C.  52 ; 
8  Scott,  156;  Brown  v.  Notley,  3  Exch.  Rep. 


219. 

( Jt)  Newton  v.  Hartand,  I  Man.  &  Gr«**» 
1  Scott,  N.  R,  474;  ante,  p.  522. 

(/)  Wheeler  v.  MonteJSore,  2  Queen"  »■ 
Rep.  133;  1  Gale  &  Dav.  493;  g»^ 
Turner  v.  Cameron*s  Coalbrook,  4*.  0»^P•^ 
5  Exch.  Rep.  932. 

(m)  BuU.  N.  P.  85. 

(«)  Crosby  V.  Wadswortk,  6  B«t,522. 
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if,  when  cut,  the  close  be  entered,  and  part  of  the  grass  carried  away  Book  III. 
by  a  person  who  has  purchased  the  grass  of  a  bailiff  of  the  sheriff,  "sectM. 
who  had  seized  and  sold  it  under  a  fi.  fa.  against  the  original  vendor, 
where  the  person  actually  entering  claims  under  the  sale  of  the  sheriff's 
bailiff,  and  carries  off  the  crop  by  his  authority  (o).  A  person  who 
18  seised  in  fee  of  the  soil  and  freehold,  the  surface  of  which  other 
persons  have  the  exclusive  possession  of  during  a  portion  of  the  year, 
may  maintain  trespass  against  persons  who  dig  holes  through  the 
surface  during  that  portion  of  the  year,  but  not  against  persons  who 
injure  the  surface  only  (p).  A  lessee  for  life  or  years  of  land  has  no 
property  in  the  trees  growing  on  the  land  ;  and  even  if  the  clause  in 
the  lease  be  ''  without  impeachment  of  waste,"  it  gives  no  property, 
bat  is  merely  an  exemption  from  an  action.  If  a  stranger  cut  down 
any  trees,  the  lessee  may  maintain  trespass,  but  he  shall  not  recover 
damages  for  the  value  of  the  trees,  because  the  property  of  them  is 
in  him  in  reversion ;  but  the  damages  shall  be  for  cropping  and  break- 
ing his  close,  and  perhaps  for  the  loss  of  shade,  &c.  (9). 

An  action  of  trespass  may  be  maintained  for  any  wrongful  entry  What  are  luf- 
into  the  house,  lands,  or  tenements  of  another  without  his  consent;  injury  to  nfain- 
or  for  treading  down,  spoiling,  eating,  &c.  his  hay  or  com ;  or  cutting  tain  Trespan. 
down  his  trees ;  or  hunting  in  his  close  ;  or  breaking  down  his  hedges 
or  ditches  ;  or  throwing  down  or  disturbing  the  setting  of  his  fold  ;  or 
breaking  up  his  pond.     It  is  also  maintainable  if  a  man  enters  and 
does  damage  to  another,  though  he  does  not  keep  the  possession  (r) ; 
and  it  is  no  justification  of  a  trespass  on  a  close  that  the  defendant 
entered  it  to  take  certain  goods  of  his  which  were  there  (5).     A  land- 
lord, taking  advantage  of  the  absence  of  his  lodger,  fastened  the  door 
and  excluded  the  lodger  from  the  apartments  he  had  hired ;  it  was 
held,  that  this  was  sufficient  to  warrant  a  jury  in  finding  that  the 
landlord  was  guilty  in  trespass  of  breaking  and  entering  the  apart- 
ments (Q. 

If  the  owner  of  land,  on  which  is  a  house,  construct  on  the  other  What  are  suf- 
part  of  the  land  a  sewer,  and  let  the  house,  and  afterwards,  by  reason  injury  to^nmhi- 
of  the  original  faulty  construction  of  the  sewer,  and  the  continued  use  tain  Case, 
of  it  by  the  owner  in  such  a  faulty  state,  the  house  is  injured,  the 
owner  is  liable  to  his  lessee  for  keeping  and  continuing  the  sewer  so 
constructed  (le).     A  lessee,  who  overcharges  his  room  with  weight, 
whereby  it  falls  into  the  room  beneath,  is  liable  (x). 

The  distinctions  as  to  forms  of  actions  are  of  less  importance  now 
than  they  were  formerly;  for  although  these  have  not  been  actually 

io)  Tomkinson  ▼.  RutseU,  9  Price,  287.  (s)  Anthony  v.  Haneys,  8   Bing.  186;   1 

(p)  Cozy.  Glue,  17  Law  J.  (N.  S.)  C.  P.,  Moore  &  Scott,  806. 
182;  12  Jurist,  185.  (0  Lane  v.  Dixon,  H  Com.  B.  Rep.  776. 

(?)  Esp.  N.  P.  384;  4  Co.  Rep.  62  a.  (u)  Alston  v.  Grant,  3  EII.  &  Bl.  128. 

{r)  F.  N.  B.  87,  B.  &c.;  Com.  Dig.  tit  (x)  Com.  Dig.  Action  for  Nuisance  (A). 

Trtspau  (A  2). 
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abolished  by  the  Common  Law  Procedure  Act,  16  &  16  Vict  c  76, 
s.  41,  1852,  still  the  fact  of  it  being  unnecessary  to  mention  any  form 
of  action  in  the  writ,  together  with  power  of  joining  any  causes  of 
action  in  the  same  suit,  have  relieved  the  pleader  of  many  of  the 
diflSculties  that  formerly  beset  him. 


What  is  the 
proper  Form 
of  Action. 


What  Title  is 
sufficient  to 
maintain  the 
Action. 


Sect.  2. — Injuries  to  Houses  and  Lands  in  Beversum. 

Where  an  injury  is  committed  to  the  house  or  land  of  a  person  who, 
not  being  in  possession,  has  merely  a  reversionary  interest  therrin,  the 
proper  remedy  is  by  an  action  on  the  case,  and  so  he  may  have  «n 
action  for  continuing  the  nuisance,  even  after  a  former  recovery  for 
committing  it(y).     In  this  form  of  action  the  landlord  may  lecoter 
damages  commensurate  with  the  degree  of  injury  which  he  has  sus- 
tained by  the  deterioration  of  that  property  of  which  the  reversion 'b 
in  him.     Where  a  plaintiff  demised  a  cottage  without  exception  of 
mines,  it  was  held,  that  he  might  maintain  case  for  the  injury  done  to 
the  cottage  by  a  stranger,  who  had  excavated  coal,  though  it  was  not 
clear  whether  the  injury  was  from  an  excavation  under  the  cottage  or 
under  adjoining  land  in  the  occupation  of  the  plaintiff  (ar).    A  plaintiff 
suing  for  injury  to  his  reversionary  interest  by  pulling  down  a  mes- 
suage, and  alleging  in  his  declaration  that  the  messuage  was  in  the 
possession  and  occupation  of  A.,  as  tenant  to  him,  is  entitled  to  su^ 
ceed,  upon  proof  that  A.  was  his  tenant,  but  had  given  up  possesaon 
to  the  defendant  shortly  before  the  act  complained  of,  without,  ho*^ 
ever,  assigning  his  interest :  the  meaning  of  the  allegation  being,  ^ 
that  the  messuage  was  in  the  actual  possession  of  the  tenant,  bat  that 
the  tenant  had  a  right  to  the  possession  in  point  of  interest,  so  that  the 
plaintiff  could  sue  as  reversioner,  and  that  as  no  assignment  had  bees 
made  to  the  defendant,  the  interest  still  continued  in  the  tenant  (fl). 

The  nature  of  the  reversion  to  which  the  plaintiff  is  entitled  is  odj 
so  far  material  as  to  regulate  the  amount  of  damages  to  be  recovered 
by  him.  A  reversioner  for  a  life  estate  can  only  recover  such  damages 
for  an  injury  to  the  estate  during  the  term  of  the  lease  as  are  eqoivalent 
to  the  injury  done  to  the  life  estate  (ft).  Where  a  ferm  was  demiied 
to  A.  and  B.  jointly,  and  A.,  by  agreement,  underlet  part  of  it  to  C., 
and  gave  receipts  for  payment  of  rent  and  a  notice  to  quit,  in  his 
name  alone;  it  was  held,  that  A.  and  J3.  could  not  ttiaintain  a  joio^ 
action  against  C  for  pulling  down  a  shed  which  stood  on  part  of  the 
premises  demised  (c).  It  must,  however,  appear  upon  the  fiice  of  the 
declaration,  that  the  plaintiff  is  entitled  to  a  reversionary  interest  oi 


(y)  ShadweU  v.  Huichinsont  2  Barn.  & 
Adol  97;  4  Car.  &  Pay.  333;  Mood.  & 
Malk.  851 ;  3  Cat*.  &  Pay.  616. 

(s)  Rahu  V.  Aldertm,  4  Bing.  N.  C.  702 ; 
1  Am.  329 ;  6  Scott,  691 .  See  further  as  to 
form  of  action,  post,  Sect  4,  (f ). 


(a)  Hatking  v.  PhtOips,  «  ««*•  ^ 
168 }  and  see  Fowles  ▼,  MCtlier,  I  Tm^. 
137.  .  - 

(b)  EvelffH  Y.  Raddiah,  Hole,  M;  &  ^ 
not  5.  P.  7  Taunt  411. 

(c)  Steel  Y.  Wesiem,  7  Moore,  39. 
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gome  description.    Where  the  plaintiff  was  seised  in  fee  for  the  use  of    Book  III. 
the  inhabitants  of  a  particular  parish,  and  the  house  was  occupied  by       sect.  2. 


the  parish  paupers,  and  by  a  person  appointed  to  take  charge  of  them ; 
it  was  held,  that  neither  tiie  poor  nor  the  master  of  the  workhouse 
could  be  considered  as  tenants  to  the  plaintiff,  so  as  to  make  a  nuisance 
a  damage  to  the  plaintiff's  reversion  {d).  Where  the  plaintiff  brought 
an  action  on  the  case  for  diverting  a  watercourse,  stating,  that  the 
locus  in  quo  was  in  the  possession  of  one  J.  iS.,  as  bis  tenant ;  it  was 
held,  that  the  averment  was  satisfied  by  proof  of  a  mortgage  fi'om 
/.  S,,  the  tenant  for  life,  to  the  plaintiff,  who  was  entitled  to  the  rever- 
sion (tf).  So  in  case  by  the  reversioner  of  a  copyhold  estate,  payment 
of  rent  by  the  tenant  to  the  plaintiff  is  sufficient  prim&  facie  evidence 
of  the  reversion  being  in  him,  and  proof  by  the  defendant  of  the  sur- 
render to  and  admittance  of  third  parties  does  not  throw  upon  the 
plaintiff  the  burthen  of  proving  a  reconveyance  to  them  (/).  So  a 
mor^agee  of  a  lessee  may  declare  in  case  as  a  reversioner,  against  the 
tiseigDeeB  of  the  lessee  who  have  improperly  removed  fixtures  (g). 

A  reversioner  cannot  sue  for  anything  as  an  injury  to  his  reversion,  what  is  a  auf- 
unless  it  permanently  injures  his  estate,  or  operates  in  denial  of  his  j!]^,^^*  ^^ 
rights(  A) :  therefore  a  temporary  fixing  of  barges  and  planks  in  a  part 
of  a  river  near  certain  premises,  thereby  obstructing  the  navigation  of 
that  part  and  hindering  persons  from'  passing  to  the  premises  and  the 
unloading  of  boats  thereon,  is  not  an  injury  to  the  reversion  (t).    The 
reversioner  may  sue  for  an  injury  done  to  his  house  by  the  defendant's 
neglect  to  scour  a  watercourse  in  an  adjoining  close,  whereby  the  Vater- 
course  was  obstructed,  the  water  thrown  back,  and  the  water  from  the 
coarse  ran  into  the  house  and  damaged  it  (A),  or  for  an  injury  done  to 
it  by  nriniDg  under  it  (/),  or  for  an  injury  done  to  it  by  raising  the 
pavement  so  much  in  front  of  it  as  to  block  up  the  entrance  and  the 
lower  windows  of  it  (»i) :  and  where  two  houses  were  connected  by  a 
party-wall,  and  the  owner  of  one  of  them  pulled  down  his  house,  with-  . 
out  shoring  up  that  of  his  neighbour,  in  consequence  of  which  the 
latter  house  was  injured  and  partly  fell  down :  it  was  held,  that  the  land- 
lord of  the  latter  could  not  maintain  an  action  on  the  case  against  the 
owner  of  the  former,  to  recover  damages  for  this  injury  without  proving 
that  he  had  a  right  to  have  his  house  supported  by  the  defendant's 
house,  or  that  he  was  entitled  to  previous  notice  of  the  pulling  down  of 
the  house,   in  order  that  he  might  have  an  opportunity  himself  of 
shoring  up  the  house  in  the  occupation  of  his  tenant  (n).    The  declara- 

(i)  Martin  ▼.  GobU,  1  Camp.  820.  (i)  Dohson  y.  Blaekmare,  10  Queen's  B. 

(e)  Pmrtridge  v.   Beer,  1  Dowl.  ft  Ryl.  Rep.  991. 
272;  SL  C.  not  Si  P,  S  Barn.  &  Aid.  604.  (k)  Bell  ▼.  Twentyman,  1  Queen's  B.  Rep. 

(/)  Daintry   ▼.    Broeklehurtt,   8   Excb.  726. 
Rc|>.  207.  (0  J^^e  ▼•  Alderson,  4  Ring.  N.  C.  702. 

{g)  Hitehman  ▼.  Walton,  4  Mees.  &  Wels.  (m)  Leader  v.  Moxon,  8  Wils.  461. 

409;  1  Horn.  &  Hurl.  374.  (n)  Peyton  y.  Mayor  of  London,  9  Barn. 

(k)  Hopwood  V.  Schafield,  2  Mood.  &  Rob.  &  Ores.  72^. 
84. 
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tion  must  allege  the  injury  to  have  been  done  to  the  damage  of  the 
reversion,  or  must  state  an  injury  of  such  a  permanent  natare  as  to  be 
necessarily  injurious  to  the  reversion ;  otherwise  the  want  of  suchall^ 
gation  will  because  for  arresting  the  judgment:  therefore,  where  the 
plaintiff  declared  as  reversioner  of  a  yard  and  part  of  a  wall,  which 
W.  F,  occupied  as  tenant  to  him  ;  and  that  the  defendant  wrongMj 
placed  on  the  said  part  of  the  wall  quantities  of  bricks  and  mortar, 
and  thereby  raised  it  to  a  greater  height  than  before,  and  placed  pieces 
of  timber  on  the  said  wall,  overhanging  the  yard,  per  quod  the  plain- 
tiff lost  the  use  of  the  said  part  of  the  wall,  and  also,  by  means  of  the 
timber  overhanging  the  wall,  quantities  of  rain  and  moisture  flowed 
from  the  wall  upon  the  yard,  and  thereby  the  yard  and  the  said  part 
of  the  wall  were  injured,  without  stating  that  his  reversion  was  preju- 
diced; the  Court  arrested  the  judgment  (o).     Building  a  house  with 
eaves,  and  fixing  a  pipe  which  conducted  the  rain  water  into  an  id- 
joining  yard,  which  was  in  the  possession  of  a  tenant,  are  acts  for 
which  the  landlord  may  maintain  an  action,  if  the  jury  think  the  rever- 
sion to  be  damaged  (p).     So  the  reversioner  may  maintain  an  action 
for  the  erection  of  a  wall,  whereby  his  lights  are  obstructed  (j).  Ai^ 
action  on  the  case  lies  by  the  owner  of  a  house  against  his  lessee,  for 
opening  a  new  door,  though  the  house  be  not  thereby  weakened  or 
injured,  because  the  reversionary  interest  might  still  be  injured  (r).  It 
is  no  answer  to  an  action  by  a  reversioner  against  a  third  person,  that 
the  injury  was  occasioned  by  the  wrongful  act  of  the  tenant,  forriidi 
he  might  be  liable  in  an  action  («).    The  fact  of  a  stranger  raerdj  tres- 
passing in  exercise  of  a  claim  of  right  of  way,  is  not  enough  to  gitethc 
reversioner  a  right  of  action  against  him  {t).    An  action  is  maintainable 
by  a  reversioner  against  the  suiTeyor  of  a  highway  for  cutting  away  pirt 
of  a  bank  adjoining  a  public  road,  though  the  premises  are  thereby  m 
fact  improved.     Where  a  lease  reserved  a  limited  power  to  the  le8fi«8 
to  make  a  way  across  the  land  for  certain  purposes ;  in  an  action  of 
case  by  the  lessee  as  a  reversioner  for  making  a  way  across  the  tod 
for  other  purposes,  it  is  not  a  ground  of  complaint  that  the  intention  of 
the  defendants  was  to  use  the  way  for  other  purposes  than  they  bad  i 
right  to  use  it ;  but  the  question  is,  whether  at  the  time  it  was  made  it 
had  become  necessary  or  expedient  for  the  defendants  to  make  a  way 
for  the  purposes  for  which  they  were  entitled,  and  whether  the  road 
made  was  a  proper  road  for  that  purpose  («).     An  action  may  be 

145  J  5Man.  &  Ryl.  47.  ,^ 

{»)  Egremont  (Lord)  ▼.  Ptiiman,  Mooia 

Malk.  404.  ,  ^ 

(0  Baxter  v.  Tatfior,  4  Barn.  &  AdeL  71; 

1  Nev.  &  Man.  11  :  explained  in  iWfl''- 

Newman,  11  Ad.  &  EI.  43.  ^ 

(u)  Durham  and  Sunderlamd  A»2»«|l»^ 

pony  V.  Walker,  2  Queen's  B.  Rep-  9^:  ' 

Gale  &  Dav.  326. 


(o)  Jackson  v.  Petked,  1  Maule  &  Selw. 
234. 

(p)  Tucker  ▼.  Newman,  11  Ad.  &  El.  40; 
8  Per.  &  DaT.  14. 

{q)  Jesser  v.  Gifford,  4  Burr.  2141 ;  Shad- 
well  V.  Hutchinson,  3  Bam.  &  Adol.  97; 
Mood.  &  Malk.  350 ;  Turner  v.  Shield  and 
Bother  ham  Railway  Company,  10  Meefi.  & 
Wels.  425. 

(r)  Young  v.  Spencer,  10  Barn.  &  Cres. 
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maintained  even  by  the  reversioner  (x)  for  obstructing  the  lights  of  an     Book  III. 
ancient  messuage^  or  for  continuing  the  obstruction  by  erecting  build-       sect.  2. 
ings  so  near  that  the  light  and  air  cannot  have  access  to  the  rooms  (y).  "" 
An  action  for  an  injury  to  the  inheritance  lies  by  the  reversioner 
against  the  tenant  pending  the  term,  though  the  tenant  may  restore 
the  property  before  the  end  of  the  term  (z).     It  was  formerly  held,  that 
an  action  on  the  case  would  lie  by  a  lessee  for  years  against  his  under- 
tenant for  so  negligently  keeping  his  fire  that  the  premises  were  burned 
down ;  and  this  appears  to  be  the  law  still  (a). 

Sect.  3. — Nuisances. 
(a)  Nuisarices  in  Public  Ways^  ^c. 
It  is  universally  the  duty  of  the  occupier  of  a  house,  having  an  area  When  an  Ae- 
fronting  the  public  street,  so  to  fence  it  as  to  make  it  safe  to  passen-  ^a^ntemedTfor 
gers;   and  it  is  no  defence  to  an  action  ascainst  him  for  nes^lect-  Nuisances  in 
ing  to  do  so,  whereby  the  plaintiff  fell  down  into  the  area  and  was  ^^^  ^ 

hurt,  that  when  he  took  possession  of  the  house,  and  as  long  back  as 
coald  be  remembered,  the  area  was  in  the  same  open  state  as  when 
the  accident  happened  (b).  The  occupier  of  land  is  bound  to  fence  off 
any  bole  or  area  upon  it  which  adjoins  or  is  near  to  a  highway,  and  is 
prima  facie  liable  for  any  damage  arising  from  neglecting  to  do  so  (c). 
A  tradesman  who  has  a  cellar  opening  upon  the  public  street  is  bound, 
when  he  uses  it,  to  take  reasonable  care  that  the  flap  of  it  is  so  placed 
and  secured  as  that  under  ordinary  circumstances  it  shall  not  fall  down; 
but  if  the  tradesman  has  so  placed  and  secured  it,  and  a  wrong-doer 
throws  it  over,  the  tradesman  is  not  liable  for  an  injury  occasioned  by 
it(d).  So  be  is  bound,  when  he  uses  the  flap,  to  conduct  his  business 
with  such  a  degree  of  care  as  will  prevent  a  reasonable  person,  acting 
himself  with  an  ordinary  degree  of  care,  from  receiving  an  injury  (e). 

(b)  Nuisances  to  Commons. 
The  most  usual  acts  of  nuisance  to  commons  are  by  injury  to  the  What  Acts 
soil,  by  digging  turves,  or  paring  the  pasture,  or  by  surcharging  the  Nukanc&  * 
common  by  overstocking  it  with  cattle.     In  any  of  these  cases  an 
action  is  maintainable,  either  by  the  lord  or  by  the  commoners.     In 
an  action  for  a  surcharge  of  common,  the  plaintiff  need  not  show  that 
he  turned  on  any  cattle  of  his  own  at  the  time  of  the  surcharge,  but 
only  that  he  could  not  have  enjoyed  his  common  so  beneficially  as  he 

{*)  Shadtoell   v.  HutcMnttm,  2  Barn.  &  East,  489. 
Adol  97 ;  4  Car.  &  Pay.  33 ;  Jesier  v.  0\f-  (a)  See  ante»  435,  461,  491. 

/«rrf,  4  Burr.  2141  ;    Turner  v.  Shtffield,  Sfc,  {b)  Coupland  v.   Hardinghatn,   3  Camp. 

Sailwaff  Company,  10  Mees.  &  Wels.  425.  898. 

(y)  See   ante.    Book   II.,   Chap.  VIII.,  {c)  Barnes  v.  Ward,  2  Car.  &  Kir.  661. 

Sect  3,  p.  555.  (rf)  DanieU  v.  Potter,  4  Car.  &  Pay.  262. 

(«)  Queen**  College,  Orfwd  v.  HtMett,  14  {e)  Proctor  v.  HarrU,  4  Car.  &  Pay.  837. 
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ought  («).  In  an  action  for  dieturbance  of  plaintiff's  right  of  coohdod, 
the  declamtion  stated  that  he  was  possessed  of  a  messuage  and  land, 
with  the  appurtenances,  and  by  reason  thereof  ought  to  havecommoQ 
of  pasture,  &c.;  it  was  held,  that  this  allegation  was  divisible,  and 
that  proof  that  the  plaintiff  was  possessed  of  land  only,  aod  entitled 
to  the  right  of  common  in  respect  of  it,  was  sufficient  to  entitle  luin 
to  damages  pro  tanto  (/). 

(c)  Procedure  for  Nuisances, 
In  cases  of  actions  brought  for  an  injury  sustained  by  an  indin- 
dual,  in  consequence  of  a  nuisance  in  a  public  way,  the  remedy  is  m 
general  by  action  of  case ;  but  besides  this,  as  such  nuisances  are 
almost  always  injurious  to  the  public,  the  parties  are  liable  to  be 
proceeded  against  criminally  by  indictment  (g).  The  proper  fonn  of 
remedy,  for  an  injury  sustained  by  a  private  nuisance,  is  an  action  of 
case  (A).  As  the  freehold  of  a  common  is  in  the  lord,  and  the  com- 
moners, having  no  title  to  the  land,  have  merely  a  right  of  enjoying  its 
productions  to  the  extent  of' their  common  right,  the  remedies  which 
they  have  in  case  of  a  nuisance  committed  on  the  common  difler.  For 
any  injury  to  the  common,  the  lord  may  maintain  an  action  of  trespass, 
as  it  is  considered  that  his  freehold  is  damnified.  On  the  other  haodf 
the  comaK>nep  can  maintain  an  action  of  case  only^  to  recover  damages 
for  the  injury  he  has  sustained  by  his  common  right  having  been 
abridged  (i). 

The  cleansing  and  repairing  of  drains  is  prim&  facie  the  duty  of  ^ 
occupier  (A).  The  occupier  of  a  house  is  prim&  facie  liable  for  anmJB! 
sustained  by  a  person  from  the  want  of  repair  of  the  cofering  to  a 
cellar ;  but  if  the  landlord  was  bound  to  repair  it  then  be  will  be 
liable  (/) ;  and  where  a  public  nuisance  is  caused  by  a  ruinous  house, 
the  occupier  is  chargeable  to  the  public  (»i).  There  is  no  obligation 
towards  a  neighbour  cast  by  law  on  the  owner  and  proprietor  of  a 
house  {n),  merely  as  such,  to  keep  it  repaired  in  a  substantial  manner, 
his  only  duty  being  to  prevent  it  from  being  a  nuisance  (o).  An  actwn 
lies  against  the  landlord  of  a  house  demised  by  lease,  who  employ* 
workmen  and  superintends  the  repairs  of  the  house,  though  the  1*8** 

(«)  The  phrase  "  owner  and  proprietor^ 
of  a  house  is  ambiguous;  it  may  a** 
party  who  has  the  whole  legal  iiitei«*  ■ 
the  premises,  so  that  no  one  else  h«*  *■? 
esute  in  possession  orrevenBon.*"**^ 
has  a  subsisting  legal  interest,  or  Wi» 
owner  of  the  whole  or  some  interntss^' 
tinguishable  from  that  of  the  tenant  m|* 
session ;  Ckauntler  v.  RtManm,  4  E»»-  »*^ 
163  ;  Lister  ▼.  LobU^,  7  Ad.  &  EL  12*.  I* 
Lord  Denman,  C.  J.  . 

(e»)  ChoHHtier  ▼.  Rohimtm,  4  Eidi.  Ke^ 
163. 


(c)   miU  V.  Watling,  2  W.  Black.  1238. 

(/)  Rieketh  v.  Salweyy  2  Bam.  &  Aid. 
360;  IChit.  104,  112. 

(g)  See  post.  Chap.  XI.,  Sect  8. 

{h)  See  ante,  638 

(t)  See  ante,  Book  II.,  Chap.  VII.,  Sect. 
1,  (c),  p.  549. 

(k)  Russell  V.  Shenton,  3  Queen's  B.  Rep. 
449. 

(/)  Payne  v.  Rogers^  2  H.  Black,  349; 
and  see  Tenant  ▼.  Golding,  1  Salk.  21,  360, 
770. 

(m)  Rsg,  V.  Watli,  1  Salk.  357. 
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pays  for  them,  for  a  nuisance  occasioned  by  the  negligence  of  the    Book  III. 
workmen  (/?).    An  action  may  be  maintained,  even  although  the  party,       sect.  3. 
who  has  committed  the  nuisance  has  made  a  lease  to  another  :  for  the 
plaintiff  may  bring  the  action  against  either  the  tenant  for  years,  or  his 
under-lessee,  at  his  election  (q),     A  person  who  lets  premises  with  a 
nuisance  upon  them,  and  subsequently  receives  rent,  is  liable  for  the 
continuance  of  the  nuisance :  and  so  if  he  re-lets  them  after  the  user 
of  the  buildings  has  created  a  nuisance,  or  if  he  has  undertaken  the 
cleansing  and  has  not  performed  it  (r).    An  action  may  be  maintained 
for  the  continuance  of  a  nuisance  in  erecting  a  building,  against  the 
original  wrong-doer,  though  he  has  no  right  to  enter  upon  the  land 
and  remove  \t(s).     But  a  landlord  is  not.  liable  in  respect  of  a  new 
Doisance  created  by  his  tenant  during  the  term  (t).     But  if  the  owner 
of  land  erect  a  building  which  is  a  nuisance,  and  let  the  land,  he  is  ^ 
iiaUe  to  an  indictment  for  such  nuisance  being  continued  during  the 
term :  and  it  has  been  held,  that  he  is  also  liable  if  the  occupation  of 
snch  building  is  likely  to  become  a  nuisance ;  or  if  it  requires  parti- 
cular care  to  prevent  the  occupation  from  becoming  a  nuisance,  and 
the  nuisance  occur  from  the  want  of  such  care  on  the  part  of  the 
tenant  (tt).     It  may,  however,  be  doubtful  whether  these  two  positions 
can  be  supported  to  iheir  full  extent  (x).    It  was  held  by  Littledale,  J., 
that  if  the  party  buy  the  reversion  during  the  tenancy,  and  the  tenant 
afterwards,  during  his  term,  erect  a  nuisance,  the  reversioner  is  not 
liable  for  it ;  but  if  such  reversioner  re-let,  or  having  an  opportunity 
to  determine  the  tenancy,  omit  to  do  so,  allowing  the  nuisance  to  con- 
tinue, be  is  liable  for  such  continuance ;  and  the  Court  held,  that  such 
purchaser  is  liable  to  be  indicted  for  the  continuing  of  the  nuisance,  if 
(he  original  reversioner  would  have  been  liable,  though  the  purchaser 
has  had  no  opportunity  of  putting  an  end  to  the  tenant's  interest,  or 
abating  the  nuisance.     Although  the  owner  of  property  may,  as  occu- 
pier, be  responsible  for  injuries  arising  from  acts  done  upon  that  pro- 
perty by  persons  who  are  there  by  his  permission,  though  not  strictly 
his  agents  or  servants,  such  liability  attaches  only  upon  parties  in 
actual  possession.    Where,  therefore,  an  action  was  brought  against 
A.y  the  owner  of  premises,  for  a  nuisance  arising  from  smoke  issuing 
out  of  a  chimney,  to  the  prejudice  of  the  plaintiff  in  his  occupation  of 
an  adjoining  messuage,  on  the  ground  that  A.^  having  erected  the 
chimney,  and  let  the  premises  with  the  chimney  so  erected,  had  im- 
pliedly authorized  the  lighting  of  a  fire  therein,  it  was  held,  that  the 
action  would  not  lie ;  it  was  held  also,  that  inasmuch  as  the  premises 

ip)  LetUe  ▼.  Pounds^  4  Taunt  649.  456. 

(f)  Rotewettr,Priee,2SAik.^60i  6  Mod.  (i)  Sex  v.  Pedljf,  1  Ad  ft  EL  822;   8 

"6.  Nev.  ft  Man.  627. 

(r)  JtScA  T.  BasterfieU,  4  Com.  B.  Rep.  (u)  Rexv,  Pedly,  1  Ad.  &  El.  822. 

^05.  Ix)  See  Bich  v.  Batterfield,  4  Com.  B. 

(t)  Tkoa^mm  v.  Gibson,  7  Meea.  ft  Wela.  Rep.  805. 
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Book  III.     were  in  the  occupation  of  jB.,  a  tenant  at  the  time  the  fires  were  I 
Chapter  IV 

Sect.  d.       ^'  ^^  entitled  to  a  verdict  on  a  plea  of  **  not  possessed/'  the  allega- 

tion  as  to  possession  having  reference  to  the  time  when  the  nuisuice 

complained  of  was  committed,  and  not  at  the  time  at  which  the  chinmej 

was  erected  (y).     If -4.  recover  damages  against  B,  for  stopping  his 

lights,  and  afterwards  B.  assign  the  lands  in  which  the  Duisance  was 

erected,  A.  may  maintain  another  action  against  B.  for  the  continii- 

ance  of  the  nuisance ;  for  before  the  assignment  B.  was  answenUe 

for  all  the  consequential  damages ;  and  it  shall  not  be  in  his  power  to 

discharge  himself  by  granting  it  over;  yet  A.  may  bring  the  actioD 

against  the  assignee  {z).     In  the  case  of  a  continuance  of  a  nuisance, 

every  occupier,  after  the  erection,  is  equally  subject  to  an  action  fa 

the  nuisance  (a) :  and  a  notice  to  remove  the  nuisance,  left  at  tk 

premises,  is  evidence  against  a  subsequent  occupier  (fi).    So  if  a  nao 

divert  water,  by  a  pipe  and  cock  to  his  house,  an  action  lies  agvnst 

liis  wife  after  his  death,  if  she  lives  in  the  house,  and  uses  the  water, 

for  every  turning  of  the  cock  is  a  new  nuisance  (c). 


Sect.  4. — Iryuries  by  Waste. 
What  i8  t^e  The  general  remedy  for  waste  is  by  an  action  of  case  in  thcnatnreof 

for  Waate.  waste  (rf),  the  old  action  of  waste  being  now  abolished  by  thestatotc 
3  &  4  Will.  IV.  c.  27,  s.  36  (e).  This  remedy  vidll  lie  against  a  yeirf' 
tenant  for  despoiling  the  premises :  in  which  the  plaintiff  will  ^ 
cover  by  way  of  damages  as  much  as  he  may  be  damnified.  'Hus 
remedy  is  confined  to  acts  of  voluntary  waste  and  does  not  extend  to 
permissive  waste  (/).  It  extends,  however,  to  waste  committed  by  * 
tenant  holding  over  after  the  expiration  of  a  regular  notice  to  qnit(5). 
Where  trees  are  excepted  in  a  lease,  the  land  on  which  they  gro*  • 
necessarily  excepted  also :  consequently,  if  the  tenant  cut  down  t» 
trees,  the  landlord  may  maintain  trespass  for  breaking  and  entering 
his  close,  and  cutting  down  the  trees  (Ji) :  but  where  a  lessor,  dunng 
the  term,  cut  down  pollards  growing  upon  the  demised  premises,  wbK» 
were  fit  only  for  fire-wood ;  it  was  held,  that-  as  the  tenant  for  life  or 
years  would  have  been  entitled  to  them,  if  they  had  been  blown  down, 
and  was  entitled  to  the  usufruct  of  them  during  the  term,  the  les^ 
could  not,  by  wrongfully  severing  them,  acquire  any  right  to  thcB^ 

( y)  Rich  V.  Basterfield,  4  Com.  B.  Rep.  (rf)  See  2  Wma.  Saund.  258,  n.  7. 

783.  {e)  See  ante,  Book  IL,  Chap.  IV^  t*. 

(«)  Bull.  N.  P.  71.     Formerly  a  diatinc-  p.  461,  &c. 

tion  was  taken,  viz.  where  the  continuance  (/)  Gihtom  v.  WelU,  1  New  Rejw  W;^ 

occasions  a  new  nuisance,  and  where  the  Smith,  677;  Martin  v.  Gilham,  7  ^^^^ 

first  erection  has  done  all  the   mischief;  540;  2  Nev.  &  Per.  568;  sec  also  1  "J^ 

that  in  the  first  case  the  assignee  is  liable  Plead.  158,  7th  edit.;  Hameti  ^-^^^'^ 

to  an  action,  but  not  in  the  second.  16  Mees.  &  Wels.  257 ;  4  Dow.  &  ^^J^ 

(a)  Brent  v.  Haddon,  Cro.  Jac.  555.  {g)  BurcheU  v.  Hanubv,  1  Camp.  W- 

(b)  Johnson  V.  Bensiey,  Ry.  &  Mood.  189.  (h)  RoUt  v.  Rock,  2  Selw.  N.  P.  l^f- 

(c)  Com.  Dig.  tit.  Action  ^ Nuisance,  (A). 
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and  consequently  that  he  or  his  vendee  could  not  maintain  trespass     Book  III. 
against  the  tenant  for  taking  them  (A).  ^     '  Sect.  4. 

A  person  who  has  a  life  interest  by  survivorship  cannot  sue  for  B^and  against 
waste  committed  before  his  life  interest  vested  (»)•  One  tenant  in  whom  Actions 
common  cannot  maintain  an  action  on  the  case  in  the  nature  of  waste,  able, 
against  another  tenant  in  common  (in  possession  of  the  whole,  having 
a  demise  of  the  moiety  from  the  first),  for  cutting  down  trees  of  proper 
age  and  growth  for  being  cut ;  for  it  is  no  hurt  to  the  inheritance.  If, 
however,  the  trees  were  not  fit  to  be  cut,  he  might  maintain  such 
action  (A).  One  tenant  in  common  of  a  close  is  not  entitled  to  dig  and 
carry  away  the  turf,  as  such  act  amounts  to  a  destruction  of  the  property, 
and  therefore  constitutes  an  ouster  (Z).  Case  in  the  nature  of  waste 
will  lie  against  a  tenant  for  years,  after  the  expiration  of  his  term,  for 
committing  waste,  as  well  as  covenant  for  the  breach  of  the  covenants 
contained  in  his  lease  (m) :  but  case  for  permissive  waste  will  not  lie 
against  a  tenant  by  lease,  who  has  not  covenanted  to  repair  (n).  An 
action  upon  the  case  in  the  nature  of  waste  cannot  be  supported  against 
the  assignee  of  a  lease,  in  which  the  lessee  had  covenanted  from  time 
to  time,  and  at  all  times  during  the  term,  when  need  should  require, 
sufficiently  to  repair  the  premises,  with  all  necessary  reparations,  and 
to  ]rield  up  the  same  so  well  repaired  at  the  end  of  the  term,  in  as  good 
condition  as  the  same  should  be  in  when  finished  under  the  direction 
of/.  M.,  upon  a  breach  that  the  defendant  suffered  the  premises  to 
become  and  be  in  decay  and  ruinous  during  a  large  part  of  the  term, 
and  after  the  term  wrongfully  yielded  them  up  in  much  worse  order 
and  condition  than  when  the  same  were  finished  under  the  direction 
of/.  M.  (o).  An  action  on  the  case  in  the  nature  of  waste  lies  at  the 
^it  of  a  landlord  against  his  tenant,  for  acts  done  by  the  latter,  while 
holding  over  after  the  expiration  of  a  notice  to  quit  (jp) :  but  it  does 
not  lie  against  an  executor  for  waste  committed  by  his  testator,  it  being 
&  tort,  which  dies  with  the  testator  (7). 


Sect.  6. — Wrongful  Taking  of  Goods. 
(a)  U7tder  Distress. 
Where  a  distress  has  been  clearly  illegal  (r),— as  where  it  has  been  What  is  the 
naade  for  something  other  than  rent,  or  for  rent  which  is  not  due,—  fo^S^iUeMT*^ 

Distress. 
(*)  CkamtoH  T.   Patchf  5  Barn.  &  Cres.  (n)  Heme  v.  Bemhow,  4  Taunt  764. 

097;  8  Dowl.  &  Ryl.  651.  (o)  Jonet  v.  Hill,  7  Taunt.  392;  1  Moore, 

(<)  Baeim  v.  SmUh,  1  Queen's  B.  Rep.       100. 
«5;  4  Per.  ft  Da  v.  651.  {p)  Burchell  v.  Homsby,  1  Camp.  360. 

ik)  Uartyn  y.  Knowllyt,  8  Term  Rep.  145.  {q)  2  Instit  302;  2  Roll.  Abr.  828,  pi.  7. 

(0  ^Fi/AiiuonT.^ay^arM,  12  Queen's  B.  (r)  See  ante,  p.  398.     As  to  distresses 

"^  S87.  damage  feasant,  see  ante,  p.  562.     As  to 

(«)  Kmlynde  t.  Tkomttm,  2  W.  Black.       fixtures,  see  ante,  p.  484. 
"U  i  Marker  t.  Kenriek,  13  C.  B.  188. 
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Book  III.     the  proper  remedy  to  obtain  redress  is  by  an  action  of  trespass  (i). 
Sect.  5;   '  ^  action  of  trespass,  or  on  the  case,  is  also  maintainable  on  the  statute 

2  Will.  &  Mary,  Sess.  1,  c.  6,  s.  4(i),  for  double  the  value  of  tke 

goods  distrained,  if  no  rent  is  in  arrear  or  due,  and  the  goods haie 
been  distrained  or  sold  by  virtue  or  colour  of  that  act    Where  t 
party  whose  goods  were  distrained  for  rent  (no  rent  being  due)  was 
compelled  to  pay  a  sum  of  money  to  procure  the  distress  to  be  with- 
drawn, it  was  ruled,  in  an  action  by  his  executor  for  injury  to  his 
personal  estate,  not  alleging  special  damage,  that  the  damages  were  to 
be  limited  to  the  sum  to  be  paid  to  obtain  possession  of  the  goods  («). 
It  seems  that  the  defendant  may  plead  not  guilty  by  statute,  and  give 
the  special  matter  in  evidence,  or  he  may  traverse  any  of  the  material 
allegations  in  the  declaration  (x).    The  plea  of  ''  not  guilty  by  atatute, 
together  with  a  plea  of  justification  under  a  right  of  distress,  will  not 
be  allowed  (y).    Also  where,  in  making  the  distress,  the  landlord  has 
turned  the  tenant  out  of  the  possession  of  the  premises,  an  action  of 
trespass  may  be  maintained  :  accordingly,  trespass  lies  against  a  land- 
lord who,  on  making  a  distress  for  rent,  turned  the  plaintiff's  famOj 
out  of  possession,  and  kept  the  premises  on  which  he  had  impouoded 
the  distress  {z).    Where  one,  who  entered  under  a  warrant  of  distress 
for  rent  in  arrear,  continued  in  possession  of  the  goods  upon  the 
premises   for  fifteen  days,  during  the   four  last  of  which  he  was 
removing  the  goods,  which  were  afterwards  sold  under  the  distress; 
it  was  held,  that  at  any  rate  he  was  liable  in  trespass  for  cootioDn^ 
on  the  premises,  and  disturbing  the  plaintiff  in  the  possession  of  his 
house,  after  the  time  allowed  by  law  (a).-    Trespass  b  the  pw?^ 
remedy  where  a  landlord  has  taken  goods  which  are  not  distiainable 
at  law,  but  if  they  are  taken  amongst  other  things,  the  landlonlfi^ 
trespasser  ab  initio  only  as  to  the  goods  not  distrainable,  and  the 
tenant  can  only  recover  for  damage  sustained  by  the  taking  of  those 
goods  (i).     It  would  seem  from  a  recent  case  (c),  that  the  landloid 
would  be  a  trespasser  as  to  the  entry  as  well  as  to  the  taking  of  the 
goods.     In  that  case  a  party,  who  having  a  right  of  entry  to  take  one 

f  beriot,  entered  and  took  two,  was  held  to  be  a  trespasser  ab  untio 

as  to  the  entry  as  well  as  the  seizure.  A  landlord  who,  after  taking  a 
distress  and  impounding  it,  accepts  the  rent  in  arrear  and  expenses, » 
not  liable  in  trespass,  because  he  retains  possession  of  the  goods  disr 
trained,  though  he  may  be  liable  in  trover  for  refusing  to  deliver  them 

(5)  As  to  when  replevin  is  mainlainablei  Ros.  61.                                            ,^ 

see  post,  Chap.  VI.  («)  Etherto»  t.  PoppUmett,  1  Bart, !»». 

(0  1  Chit  Plead.  165, 7th  edit ;  MMtert  (a)  Winterbome  t.  Morgam,  11  B»*^ 

V.  Fatris,  1  Com.  B.  Rep.  715.  2  Camp.  117,  n. ;  and  see  Udd  ?.  I*«^ 

(t«)  Lockier  v.  Paterson,  1  Car.  &  Kir.  271.  12  Ad.  &  El.  117 ;  4  Per.  &  D«'.  ^-  _. . 

(x)  Jones  V.  WUliams,  4  Mees.  &  Wels.  (6)  Harvey  ▼.  Poeock,  11  Mecfc*  «<* 

875.  740.                                              ^     ^ 

(y)  Neale  v.  Mackenzie,  1  Cromp.  M.  &  (c)  Ptiee  v.  ffootButtuef  1  Bxch.  IWP'*** 
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up(rf).    Trover  may  be  maintained  by  a  tenant  for  fixtures  which     Book  III. 

the  landlord  has  severed  from  the  freehold^  and  distrained  for  rent  {e).     "sect  "s. 

Trover  or  trespass  may  be  maintained  by  a  tenant  for  an  improper 

second  distress  (/).     If  a  party  pay  money,  in  order  to  redeem  his 

goods  from  a  wrongful   distress  for  rent,  he  may  maintain  trover 

against  the  wrong-doer(  jr).    Where  a  landlord  demised  to  three  jointly, 

and  two  of  them,  without  his  consent,  assigned  their  interest  to  the 

other,  and  the  landlord  distrained  the  goods  of  the  plaintiff  on  the 

premises  for  rent;  it  was  held,  that  a  joint  action  of  assumpsit  would 

lie  against  the  three  for  money  paid  by  him  to  redeem  the  goods  so 

taken  by  the  landlord  as  a  distress  (A).      An  action,  however,  for 

money  had  and  received,  will  not  lie  for  an  over- payment  of  rent 

mider  a  distress  (i). 

By  the  statute  11  Geo.  II.  c.  19,  s.  19,  it  is  provided,  that  where  What  is  the 
any  distress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any  ^ji^'arirregdiur 
irregularity  or  unlawful  act  be  afterwards  done  by  the  party  distrain-  !>»»««• 
ing,  or  by  his  agent,  the  distress  itself  shall  not  be  deemed  unlawful 
nor  the  party  making  it  be  deemed  a  trespasser  ab  initio;  but  the 
party  aggrieved  by  the  unlawful  act  or  irregularity  may  recover  for 
the  special  damage  in  an  action  of  trespass  or  on  the  case,  at  the 
election  of  the  plaintiff  (A) ;  provided  (sect.  20)  that  he  shall  not  re- 
cover if  tender  of  amends  have  been  made  before  action  brought  The 
tme  construction  of  this  statute  is,  that  an  action  of  trespass,  or  case, 
must  be  brought  with  reference  to  the  nature  of  the  irregularity.  It 
has  accordingly  been  held,  that  although  trespass  will  lie  for  an  abso- 
lutely illegal  distress,  it  cannot  be  maintained  in  the  case  of  one  which 
is  merely  irregular  (/).  Nor  will  trover  lie  for  goods  taken  under  an 
irregular  distress  since  that  statute  (m).  Where  growing  crops  were 
sold  before  they  became  ripe,  it  was  held  that  the  statute  applied  (n). 
Case  is  not  maintainable  for  detaining  cattle  distrained  damage  feasant, 
where  a  tender  of  sufficient  amends  was  made  after  the  impound- 
ing (o).  No  action  lies  for  selling  a  distress  for  rent  after  a  tender 
noade  after  the  impounding ;  unless,  perhaps,  it  may  where  there  is 
^press  malice  ( j?).     It  seems  that  trespass  is  a  proper  form  of  action 

{d)  West  V.  Nihbs,  4  Cora.  B.  Rep.  172.  (/)  Metsing  v.  KemhU,  2  Camp.  115.     In 

(e)  Dalion  v.  WhUiemt  3  Queen's  B.  Rep.  actions  for  irregular  distresses,  the  correct 

Ml ;  3  Gale  &  DaT.  260 ;  Clarke  v.  Hol/ordf  practice  is  to  make  either  the  landlord  alone, 

2  Car.  &  Kir.  540.  or  the  landlord  and  the  broker,  defendants, 

(/)  Dawson  ▼.  Crepp,  1  Com.  B.  Rep.  and  not  to  join  appraisers  and  other  persons 

961 ;  3  Dow.  &  Low.  225 ;  Lear  v.  Calde-  concerned  ;  Child  v.  Qtamberlain,  6  Car.  8t 

^U  4  Queen's  B.  Rep.  123;  3  Qale  &  Da  v.  Pay.  213. 

491.    See  ante.  Book  II.,  Chap.  11.,  Sect  (m)  Wallace  v.  Kingy  1  H.  Black.  13. 

4i(iXp.393.  (n)  Protidhve  v.  Twemlow^   1  Crorap.  & 

ig)  Skipwick  ▼.  Blanckardt  6  Term  Rep.  Mees.  326;  3  Tyr.  260;  see  ante,  Book  II., 

298.  Chap.  II.,  Sect.  3,  (b),  p.  366. 

(*)  Ezall  V.  Partridge,  8  Term  Rep.  308;  (o)  Sher\ffv.  James,  1  Bing.  341 ;  8  Moore, 

'  C!«p.  8.  334  ;  and  see  Jtucombe  v.  Shore,  1  Taunt. 

(0  Knibbs  v.  Hall,  1  Esp.  84.  261 ;  1  Camp.  285.     See  ante,  p.  564. 

{k)  See  15  8c  16  Vict  c.  76,  s.  41,  sub-  (p)  Ellis  v.  Taylor,  8  Mees.  &  Wels.415. 
■tantially  abolishing  the  forms  of  action. 
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Book  III.  for  continuing  on  the  tenant's  premises  to  keep  possession  of  goods 
Sect.  6.  "  distrained  after  the  distress  has  ceased  to  be  lawful  (j).  Where  a 
oeclaration  contains  a  count  for  an  excessive  distress,  and  a  court  in 
troyer,  the  plaintiff  may  abandon  the  special  count,  and,  denying  the 
tenancy,  recover  under  the  count  in  trover,  although  he  has  gifeo  no 
previous  intimation  of  his  intention  to  do  so  (r).  In  case  for  selbg 
goods  distrained  for  rent,  without  an  appraisement,  or  without  giving 
notice  of  the  distress,  the  measure  of  damages  is  the  value  of  the 
,  goods  minus  the  rent  (s).     In  such  case,  if  the  sum  produced  by  the 

sale  of  the  goods  is  less  than  the  fair  value  to  the  tenant,  he  may 
recover  the  difference  without  any  allegation  of  special  damage  (f). 
Case,  or  it  would  seem  trespass,  lies  against  a  landlord  who,  bavii^ 
distrained  sufficient  to  pay  his  rent,  abandons  the  distress,  and  after- 
wards makes  a  second  distress  for  the  same  rent  (u). .  So  a  coont 
stating  that  the  defendant  distrained  goods  sufficient  to  satisfy  the 
arrears  of  rent,  but  that  he  wrongfully  and  vexatiously  made  another 
distress  upon  the  same  goods,  and  also  upon  other  goods,  for  the 
same  arrears,  is  a  good  count  in  case,  though  trespass  might  have 
been  maintained  also  for  the  second  distress  of  the  additional  good&(x). 
An  action  of  trover  will  not  lie  at  the  suit  of  a  landlord,  for  goods 
which  he  has  distrained  (y);  but  a  party  who  purchases  goods  under 
a  distress   irregularly  conducted   has   a  sufficient  title  to  maintain 
trover  {z).    The  sale  of  goods  under  a  distress,  after  service  of  an 
irregular  notice  of  replevy,  without  removing  the  goods  off  the  pre- 
mises, is  not  a  conversion  to  enable  the  tenant  to  maintain  trover  (a). 
In  order  to  maintain  an  action  on  the  case  for  selling  goods  after  a 
replevin  had  been  granted  by  the  sheriff,  it  is  necessary  there  shooW 
have  been  notice  given  to  the  distrainer  of  the  replevin  (J).    Aland- 
lord  is  not  liable  in  trover  for  the  value  of  some  cattle  distrained  off 
the  demised   premises,  the  proceeds   of  the  sale  of  which  he  had 
received,  unless  he  ratified  the  acts  of  his  bailiffs,  with  knowledge  w 
the  irregularity,  or  chose,  without  inquiry,  to  take  the  risk  onhimsen, 
and  to  adopt  the  whole  of  their  acts  (c).     So  where  a  landlord  gave* 
broker  a  warrant  to  distrain  for  rent,  and  the  broker  took  away  and 
sold  a  fixture  and  paid  the  proceeds  to  the  defendant,  who  received 
them  without  inquiry,  but  without  knowledge  that  anything  iiregow 

(q)  Ladd  ▼.  Thomas,  12  AcL  &  El.  117;  (y)  Moneux  v.  Goreham,  t  Sdw.  K  P- 

4  Per.  &  Dav.  9.  1884 ;  Turner  v.  Ford,  15  Meo.  4  »» 

(r)  Spargo  v.  Broum,  4  Man.  &  Ryl.  638.  212.                                                           , 

(«)  Biggin*  V.  Goode,  2  Cromp.  &  Jerv.  fa)   Lym  v.   Weldm^  2  Bing.  SW".  ' 

864;  2  Tyr.  447;   fFhitumrth  v.  Maden,  2  Moore.  629.                                         ,  „, 

Car.  &  Kir.  517.  (a)  Cuckumv,  Winter,  2  Man.* Ry*-,%* 

(/)  Knoits  V.  Curtis,  S  Car.  &  Pay.  822.  (6)  Mounsey  v.  Dawwn,  6  Ad.  &  KL  i^- 

(n)  Smith  V.  Goodwin,  4  Barn.  &  AdoL  1  Nev.  &  Per.  763 ;   WilL  WoL  &  W'- 

418;  2  Nev.  h  Man.  114.  283. 

(x)  Lear  v.  Caldecott,  4  Queen's  B.  Rep.  (c)  Lewis  y.  Ready  13  Mees.  &  Web.  S»> 
123;  8  Gale  &  Dav.  491. 
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had  been  done ;  it  was  held,  that  there  was  no  such  authority  or  assent     Book  III. 
as  would  sustain  the  action  (rf).  "sect.%.   ' 

The  proper  remedy  for  taking  an  excessive  distress,  is  case  upon  1-     .  " 
the  statute  of  Marlbridge,  52  Hen.  III.  c.  4(6):   even  though  the  proper  Remedy 
tenant  had  tendered  the  rent  due  to  his  landlord  before  the  distress  was  giyc*DUtre8s. 
levied  (/):  for  in  such  case  the  tenant  may  abandon  his  action  of 
trespass  and  maintain  an  action  of  case  (g).    A  recovery  in  replevin 
is  a  bar  to  an  action  on  the  case  (A).     In  no  case  is  trover  maintainable 
for  goods  merely  seized  as  a  distress  excessive  in  quantity  (i) ;  and  in 
an  action  on  the  case  express  malice  need  not  be  proved;  but  the 
excess  taken  must  be  considerable  (A).    The  mere  taking  and  selling, 
however,  on  a  claim  of  more  than  is  due,  the  taking  and  selling  them- 
selves not  being  unreasonable,  is  not  actionable  (Z).     So  where  the 
amount  of  rent  reserved  was  reduced  by  payments  of  ground  rent, 
and  the  landlord  distrained  for  the  whole,  the  tenant's  remedy  is  by 
an  action  on  the  case  (m).     In  an  action  for  a  distress  for  more  than 
was  due,  the  plaintiff  need  not  prove  the  precise  amount  of  rent  stated 
in  the  declaration  to  be  that  which  is  alone  due  (n).    Where  a  decla- 
ration in  case  for  an  excessive  distress  made  no  mention  of  the  sale  4 
of  the  goods ;  it  was  held,  that  the  plaintiff  could  only  recover  damages                        ""^ 
for  the  detention  up  to  the  sale  and  not  in  respect  of  the  sale  (o).     A                         j 
right  of  action  once  vested,  can  only  be  destroyed  by  a  release  under                        ^ 
seal,  or  by  the  receipt  of  something  in  satisfaction  for  the  wrong  done ;                         *i 
therefore,  in  the  case  of  an  excessive  distress  for  rent,  a  tenant  does  not 
waive  his  right  of  action,  though  he  afterwards  enters  into  a  written 
agreement  with  his  landlord  concerning  the  sale  of  the  effects  seised  (jp). 
A  lodger  may  maintain  an  action,  if  his  goods  are  taken  on  an  ex- 
cessive distress  by  the  landlord  of  the  party  under  whom  he  occu- 
pies (9).     An  action  will  lie  for  an  excessive  distress  in  taking  growing 
crops  (r). 

(b)  Sy  Levy  in  Execution, 
Where  goods  or  chattels  have  been  improperly  taken  by  a  levy  in  What  is  the 

execution,  the  usual  remedy  is  by  an  action  of  trover,  or  sometimes  Action  foTwi 

improper  Levy. 

(d)  Freeman  ▼.   AwAcr,   IS  Queen's   B.       v.  Henniker,  12  Ad.  &  EI.  488;  4  Per.  & 
Hep.  781.  Dav.  242 ;  and  supporting  Crowder  v.  Se{ff 

(e)  Hutckhu  ▼.  Whittaker  or  Chambert,  2       2  Mood.  &  Rob.  190;   Jvenell  v.  Croker, 
Lord  Kenyon,  204 ;  1  Burr.  590.  Mood.  &  Malk.  172 ;  and  fFilkinton  v.  Terry, 

(/)  BroHMComb  {Lady)Y,  Bridges,  2  Dow.  1  Mood.  &  Rob.  377.  j 

&  RyL  256 ;   1  Barn.  &  Cres.  145 ;  S  Stark.  (m)  Carter  v.  Carter,  6  Bing.  406 ;  2  Moore  ^ 

171.  &  Pay.  732. 

ig)  Holland  V.    Bird,   10  Bing.   15  ;    3  (n)  Setts  v.  Hoare,  1  Bing.  401 ;  1  Car.  & 

Moore  &  Scott,  368.  Pay.  28;  8  Moore,  451. 

(A)  PhiUipM  V.  Berryman,  8  Doug.  286  ;  (o)  Thompson  v.  fFood,  4  Queen's  B.  Rep. 

1  Selw.  N.  P.  679.  493 ;  3  Gale  &  Dav.  518. 

(i)  Whiiworth  ▼.  Smith,  6  Car.  &  Pay.  ( p)  WUloughby  v.  Backliouse,  4  Dow.  & 

250;  1  Mood.  &  Rob.  193.  Ryl.  539. 

(*)  Field  V.  MUeheU,  6  Esp.  71.  {q)  Fisher  ▼.  Algar,  2  Car.  &  Pay.  374. 

(0  Tanered  y.   Leyland,  16  Queen's  B.  (r)  Piggott  v.  Birtles,  1  Mees.  &  Wels. 

^  669 ;  oTemiling  in  that  respect  Taylor  441 ;  2  Gale,  18 ;  Tyr.  &  Gr.  729. 
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trespass.     Id  order  to  maintain  the  former  action,  the  plaintiff  must 
have  a  right  of  property  in  the  thing,  and  a  right  of  posaessioQ;  and 
'  unless  both  these  things  occur,  the  action  will  not  lie :  therefore,  where 
goods  and  iiirniture  leased  with  a  house  have  been  wrongfttlly  taken  in 
execution  by  the  sheriff,  the  landlord  cannot  maintain  trover  against 
the  sheriff  pending  the  lease  (s).    Where  the  owner  of  a  pianoforte  lent 
it  to  a  friend  by  whose  landlord  it  was  distrained  for  rent,  and  after- 
wards, while  in  possession  of  the  bailiff,  it  was  taken  possession  of  by 
the  sheriff  under  a  fieri  facias  against  the  friend,  and  was  removed  to 
an  auctioneer's ;  it  was  held,  that  the  right  of  possession  was  in  the 
owner,  so  that  after  demand  and  refiisal  he  might  maintain  trover 
against  the  auctioneer  (t).    Where  the  owner  of  furniture  lent  it  to  the 
plaintiff,  and  he  placed  it  in  a  house  occupied  by  the  wife  of  £.,  who 
afterwards  became  bankrupt,  and  his  assignees  seized  the  fumitore; 
it  was  held,  that  the  plaintiff  might  recover  in  trover  (tt).    After  judg- 
ment vacated,  and  restitution  awarded,  the  defendant  brought  trespatf 
against  the  plaintiff  for  taking  the  goods,  and  the  Court  held  that  the 
action  would  lie ;  for  by  vacating  the  judgment,  it  is  as  if  it  had  oerer 
been,  and  is  not  like  a  judgment  reversed  by  writ  of  error.    In  soA 
case,  however,  it  would  not  lie  against  the  akeriff,  who  has  the  queen's 
writ  to  warrant  him  ;  but  the  party  must  produce  not  only  the  wiit 
but  the  judgment  (ar).    Where  the  defendant  wrongfully  seized  goods, 
and  placed  a  man  in  possession  for  some  days ;  it  was  held,  that  the 
owner  might  recover  damages,  although  he  had  the  use  of  the  goods 
all  the  time  (y). 

(c)  Other  wrongful  Taking, 
The  landlord  of  a  tenant  from  year  to  year,  although  there  be  no 
reservation  of  the  timber  on  the  premises,  may  support  an  action  of 
trespass  de  bonis  asportatis  against  a  third  person,  for  carrying  it 
away  after  it  has  been  cut  down  {z).  Where  a  landlord  claiming  a 
sum  of  money  as  due  to  him  from  his  lodger,  locked  up  one  of  the 
rooms  in  which  were  some  goods  of  the  lodger,  saying,  they  should 
not  be  removed  until  his  bill  was  paid ;  it  was  held,  that  trespass  could 
not  be  maintained  for  taking  the  goods  (a).  Where  in  trespass  against 
a  landlord  for  breaking  and  entering  the  apartments  of  his  lodger,  and 
removing  a  brass  plate  from  tlie  house  door,  the  defendant  in  his  pleas 
treated  the  brass  plate  as  a  chattel,  and  the  taking  it  as  a  substantive 
trespass,  and  there  was  no  evidence  to  show  it  was  affixed  to  the  be^ 
hold;  it  was  held,  that  it  must  be  assumed  to  be  a  chattel  oolyW* 


(«)  QordoH  V,  Harfer,  7  Term  Rep.  9;  2 
Esp.  465. 

(0  Turner  v.  Fvrd,  15  MeM.  &  Wels. 
212. 

(«)  Burton  t.  HugUM,  2  Bing.  173;  9 
Moore,  S34. 

(x)  fiuU.  N.  P.  84. 


(y)  BoMflks  V.  Puher  or  Utktr,  7  Bng* 
153 ;  4  Moore  &  Payne,  790l 

(«)   Wordy,  Andrem$,%  Chit  US. 

(a)  Hartley 9. MoskawhZQiaetm*t^»^ 
701 ;  3  Gale  &  Da».  1 ;  1  Car.ft  MirJW^ 

(h)  Lmte  t.  i>Miii,  3  Com.  B.  R«I^  77C 
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The  action  of  trover  is  also  the  remedy  resorted  to,  to  obtain  damages    Book  III. 
for  any  wrongful  taking,  or  withholding  of  goods  and  chattels  from     "sect.%. 


their  right  owner.  This  action  is  founded  upon  the  conversion  of  the 
property  by  the  party  to  his  own  use :  but  it  is  not  required  that  there 
should  have  been  an  actual  conversion,  as  in  some  cases  it  will  be  pre- 
sumed, from  the  defendant's  having  refused  to  return  the  property  on 
demand  made  upon  him. 

One  tenant  in  common  of  a  chattel  cannot  maintain  trover  for  it  By  and  against' 
against  his  companion,  unless  the  latter  have  so  disposed  of  it  as  to  1^  madntain^ 
render  it  impossible  that  the  co-tenant  should  ever  take  and  use  it(c).  ^^^^' 
Where  one  tenant  in  common  does  not  destroy  the  thing  in  common, 
but  only  takes  it  out  of  the  possession  of  his  companion  and  carries  it 
away,  trover  will  not  lie  against  him(e2).    There  may,  however,  be 
such  a  dealing  with  a  chattel  by  one  of  two  tenants  in  common,  short 
of  its  absolute  destruction,  which  would  amount  to  a  conversion  (e)* 
It  is  now  settled,  although  contrary  opinions  have  been  previously  ex- 
pressed (/),  that  one  of  two  tenants  in  common  is  not  liable  in  trover 
at  the  suit  of  bis  co-tenant  for  the  mere  sale  of  the  chattel ;  though  he 
may  be  for  such  a  disposition  as  amounts  to  a  destruction  of  it(^). 
The  conversion  of  a  chattel  by  a  tenant  in  common  to  its  general  and 
profitable  application,  though  it  change  the  form  of  the  substance,  is 
not  such  a  destruction  of  the  subject-matter  as  to  prevent  the  plaintifT 
from  taking  and  using  it  in  its  altered  state ;  therefore  it  creates  no 
right  of  action  (A).     If  a  thing  be  deposited  by  one,  with  the  authority 
of  another,  and  received  by  the  bailee  to  keep  on  the  joint  account  of 
the  two,  one  alone  cannot  lawfully  demand  it  of  the  bailee  without  the 
authority  of  the  other,  so  as  to  maintain  trover  on  the  bailee's  refusal 
to  deliver  it :  but  where  it  only  appeared  that  it  had  been  agreed  be- 
tween the  assignor  and  the  assignee  of  a  lease,  that,  to  save  the  expense 
of  a  counterpart,  the  lease  should  be  deposited  in  the  hands  of  a  third 
person,  and  the  assignee  afterwards  delivered  it  to  the  bailee  to  keep, 
but  without  mentioning  that  it  was  on  the  joint  account,  and  no  com- 
munication was  made  of  the  deposit  to  the  assignor,  who  never  inter- 
fered further  in  the  matter;  but  the  defendant  afterwards  t,with  the 
privity  of  the  bailee,  who  acted  as  his  agent)  procured  an  illegal  and 
void  conveyance  of  the  property  in  it  from  the  assignee ;  it  was  held, 

(e)  Petmmgs  v.  QrenvilU  {Lord),  1  Taunt.  tell,  1  Term  Rep.  658. 
241.    Trespass  qu.  cl.  fregit  lies  by  one  of  (/)  Barton  ▼.  WiUiams,  S  Bam.  &  Aid. 

■everal  tenants  in  common  against  bis  co-  895;   M'CIeL  &  You.  406;  8  Bing.  139; 

tenant  where  there  has  been  an  actual  ex-  by  Parke,  B.,  in  Farrar  v.  Betwtek,  1  Mees. 

pulsion ;  Murray  v.  Hall,  7  C.  B.  Rep.  441 ;  &  Wels.  686,  whose  observations,  however, 

f^ilkhuon  v.  Haygarth,  16  Law  J.,  N.  8.,  are  there  misreported  ;  see  Mayhew  v.  tfer- 

Q*  B.,  103.  rick,  7  C.  B.  Rep.  288. 

(d)  Bamarditiam  v.  Ckapmanf   cited  in  (g)  Ibid.  229. 

Beatk  v.  BiMard,  4  East,  121 ;  Mayhew  v.  (k)  Fenniugt  v.  GremnlU  (Lord),  1  T^nnt. 

Berriek,  7  Com.  B.  Rep.  249.  241 ;    and  see  Heath  v.  Hubbard,  4  East, 

(0  Ibid.  246 ;  and  sec  HolMday  t.  Cam-  110. 
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Sect.  6,  '   trover  for  it  after  demand  and  refusal  (i). 

loBtances  Trover  cannot  be  maintained  for  fixtures  attached  to  the  freehold  (t) ; 

where  the  Ac-  but  it  can  be  if  they  have  been  removed  from  the  freehold  (/).  If  a 
tenant  of  land,  during  his  tenancy,  remove  a  dung  heap,  and  at  the 
time  of  his  so  doing  digs  into  and  removes  the  soil  beneath,  the  land- 
lord may  maintain  either  trespass  de  bonis  asportatis  or  trover  (m). 
The  actipn  of  trover  is  maintainable  for  deeds  :  thus  where  A,  baring 
agreed  to  purchase  of  B.  the  remainder  of  a  term,  the  latter  defivered 
to  him  the  lease,  in  order  to  get  an  assignment  made  out;  and  i.tha 
obtained  an  enlargement  of  the  term  from  the  original  landlord,  and 
refused  to  accept  an  assignment,  or  pay  the  full  price  agreed  on,  be 
cause  some  fixtures  had  been  removed ;  it  was  held,  that  -B.  might 
maintain  trover  for  it  (n).  Trover  lies  for  an  unstamped  agreement,  if 
it  can,  upon  payment  of  a  penalty  and  stamp  duty,  be  stamped  and 
rendered  available  (o).  This  action  lies  for  an  undivided  part  of  a 
chattel  ( p).  A  plaintiflf  who  claims  a  right  to  cut  rushes  on  a  common, 
and  cuts  five  or  six  loads,  which  the  defendant  carries  away,  m^y 
maintain  trover  for  them  (q). 


Sect.  6. — Recovery  of  and  Trespass  for  Mesne  Profits. 
Nature  of  the        The  Common  Law  Procedure  Act,  16  &  16  Vict  c.  76,  s.  214,  fol- 
Mesne  Profits   lowing  the  provisions  of  the  1  Geo.  IV.  c.  87,  s.  2,  enables  a  landiorii 
after  proving  his  right  to  recover  possession  of  premises,  to  go  mto 
evidence  of  tlie  mesne  profits.     The  section  enacts  that,  "  Whenercr 
it  shall  appear  on  the  trial  of  any  ejectment  at  the  suit  of  a  landlord 
against  a  tenant,  that  such  tenant,  or  his  attorney,  hath  been  served 
with  due  notice  of  trial,  the  judge  before  whom  such  cause  shall  come 
on  to  be  tried  shall,  whether  the  defendant  shall  appear  upon  sQchtnal 
or  not,  permit  the  claimant  on  the  trial,  after  proof  of  his  right  to  reco- 
ver possession  of  the  whole  or  of  any  part  of  the  premises  mentioned 
in  the  writ  in  ejectment,  to  go  into  evidence  of  the  mesne  profits 
thereof  which  shall  or  might  have  accrued  from  the  day  of  the  expia- 
tion or  determination  of  the  tenant's  interest  in  the  same  down  to  the 
time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day  to  be 
specially  mentioned  therein;  and  the  jury  on  the  trial  finding  for  the 
claimant  shall  in  such  case  give  their  verdict  upon  the  whole  matter, 
both  as  to  the  recovery  of  the  whole  or  any  part  of  the  premises,  and 
'also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne  pro- 


(0  May  ▼.  Harvey,  13  East,  197. 

(k)  Mackintosh  v.  Trotter,  3  Mees.  & 
Wels.  184;  and  1  Horn.  &  Hurl.  20. 

(0  See  ante,  Book  II.,  Chap.  IV.,  SecL 
8,  (g),  p.  484. 

(m)  Higgan  v.  Mortimer,  6  Car.  &  Pay. 


616. 

(n)  Parry  v.  Frame,  2  Boa.  &  Pul.  ^^' 

(o)  Scott  V.  Jones,  4  Taunt.  864. 

(p)  Watson  r.  King,  4  Camp.  271;  I 
Surk.  121.  ^^ 

{q)  Rackkam  v.  Jesmp,  8  Wih.  9S%  8» 
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fits;  and  in  such  case  the  landlord  shall  have  judgment  within  the    Book  II T. 
time  hereinbefore  provided,  not  only  for  the  recovery  of  possession  of    "^sect.V 


costs,  but  also  for  the  mesne  profits  found  by  the  jury:  provided 
always,  that  nothing  hereinbefore  contained  shall  be  construed  to  bar 
any  such  landlord  from  bringing  any  action  for  the  mesne  profits 
which  shall  accrue  from  the  verdict,  or  the  day  so  specified  therein 
down  to  the  day  of  the  delivery  of  possession  of  the  premises  recovered 
in  the  ejectment."  Under  this  section,  the  landlord  is  entitled  to 
mesne  profits,  although  the  writ  and  issue  do  not  contain  any  claim  in 
respect  of  them  (r).  The  action  for  mesne  profits  may  therefore  still 
be  brought  for  the  verdict  in  ejectment  having  in  fact  established  the 
right  of  the  plaintiff,  he  is  entitled  to  recover  damages  for  the  unjust 
detention  of  the  possession  (s). 

Under  the  old  mode  of  proceeding  in  ejectment,  a  joint  action  for  By  whom  the 
mesne  profits  might  be  supported  by  several  lessors  of  a  plaintiff  in  ^^Xu  ***  ^ 
ejectment  after  a  recovery  therein,  although  there  were  only  separate 
demises  by  each  (t).  An  action  for  mesne  profits  lies  where  one  tenant 
in  common  recovers  against  another  in  ejectment  by  default  (ti).  It 
would  seem  that  this  action  may  now  be  maintained  by  or  against 
personal  representatives  under  the  statute  3  &  4  Will.  IV.  c.  42,  s.  2, 
within  the  limitations  pointed  out  by  that  enactment  (:r). 

The  action  is  in  general  to  be  brought  against  the  defendant  in  the  Against  whom 
action  of  ejectment;  but  any  person  found  in  possession  afler  a  reco-  maintainable, 
very  in  ejectment  is  liable  (y).  Where  premises  are  in  the  possession 
of  a  tenant,  the  landlord,  who  is  in  the  receipt  of  the  rents  and  profits, 
is  also  liable  (z).  So  where  a  lessee  underlet  and  received  rent,  and 
stated  that  the  under-lessee  was  his  tenant,  and  both  refused  to  give  up 
possession,  and  alleged  title  in  the  first  lessor,  another  person  being  in 
fact  entitled ;  it  was  held,  that  the  lessee  was  liable  for  mesne  profits, 
though  never  actually  occupying  (a). 

(r)  Smith  ▼.  Tettf  9  Exch.  Rep.  S07.  quare  clausum  (rent,  and  in  another  count 
(«)  3  Black.  Com.  205.  for  damages  sustained,  being  in  fact  for  the 
(0  Chamier  ▼.  Lington  or  Clingo,  2  Chit.  mesne  profits.     Sellon,  for  the  present  de- 
410;  6  Maule  &  Selw.  64.  fendant,  contended  that  his  client  being  in 
(v)  GoodtUle  V.  Tombst  3  Wils.  118.  possession  merely  as  the  agent  of  Mitchell, 
(x)  See  ante,  238,  622.  who  was  in  prison,  was  not  liable  to  any 
(y)  I  Chit.  PL  217,  7th  edit.;  Adams's  action  of  trespass  nor  for  the  mesne  profits, 
Eject  337, 4th  edit.    Any  one  in  possession  MitcheU  himself  being  the  only  party  to  be 
of  the  premises,  after  a  recovery  of  them  by  looked  to.     But  Loitl   Kenyon  observed, 
scdoo  of  ejectment,  is  a  trespasser,  and  as  that  the  plaintiff  having  recovered  in  eject- 
such  liable  to  damages,  and  he  cannot  cover  ment  against  his  tenant,  any  other  party  in 
himself  under  the  licence  of  the  defendant  possession  was  liable  to  be  deemed  a  tres- 
in  ejectment,  for  no  man  can  license  an-  passer,  and  that  in  an  action  of  trespass 
other  to  do  an  illegal  act.     In  this  case,  damages  ought  to  be  given,  though   not 
Sellon,  Serjt,  mov^  for  a  new  trial.     It  amounting  quite  to  the  mesne  profits.  Rule 
appeared  that  the  plaintiff,  bv  an  action  of  refused.  Girdlestone  v.  Porter,  k.  B.,  M.  T., 
ejectment,  bad  encted  one  Mitchell  (who  5Z  Geo.  HI.  MS. 
had  been  a  tenant  of  his  under  an  agree-  (z)  Hunter  v.  Britts,  3  Camp.  4<$5. 
ment  for  a  lease),  and  had  since  brought  an  (a)  Doe  v.  Harlow,  12  Ad.  &  El.  40, 
action  against   the   present  defendant,   in  which  overrules  the  dictum  of  Mansfield, 
which  he  had   declared   first  in  trespass  C.  J.,  in  Bume  v.  Richardson,  4  Taunt  720. 
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To  entitle  a  party  to  maintain  trespass  for  the  mesne  profits,  it  is 
not  necessary  to  execute  an  habere  facias  possessionem,  if  the  plaintiff 
has  been  let  into  possession  by  the  defendant  (b) :  nor,  indeed,  does  it 
seem  necessary  that  the  plaintiff  should  have  been  in  poBsessioo  at 
all  since  the  recovery  in  ejectment;  thoagh,  if  he  has  not,  it  may  be 
doubtful  what  extent  of  damages  he  can  recover  (c).  This  action  may 
be  brought  pending  a  writ  of  error  in  ejectment,  and  the  plaintiff  may 
poceed  to  ascertain  his  damages,  and  sign  his  judgment;  but  the 
Court  will  stay  execution  till  the  writ  of  error  be  determined  ((f). 

The  declaration  in  the  action  for  mesne  profits  should  state  the 
several  parcels  of  land,  &c.,  from  which  the  profits  arose.  Itshoaid 
also  state  the  time  when  the  defendant  broke  and  entered  the  messuage 
&c.,  and  ejected  the  plaintiff,  and  how  long  the  defendant  kept  and 
continued  the  plaintiff  so  ejected  ;  but  defects  in  these  particalars  aie 
cured,  after  judgment  by  default,  and  writ  of  inquiry  of  damages  ex- 
ecuted ;  so  Uiat  no  objection  can  be  taken  in  arrest  of  final  jndgmeot 
for  such  defect  in  form  (<?).  The  day  on  which  it  is  alleged  the  plaintiff 
was  ejected,  and  that  when  he  recovered  possession,  are  not  material, 
even  though  not  stated  under  a  videlicet  (/).  The  Courts  also  and 
the  judges  possess  large  powers  of  amendment  under  the  222ad  sec- 
tion of  the  Common  Law  Procedure  Act,  16  &  16  Vict.  c.  76,  and  Ac 
17  &  18  Vict.  c.  126,  s.  96. 

The  usual  plea  in  trespass  for  mesne  profits  is,  not  guilty,  and  it  has 
the  same  effect  as  in  other  actions  of  trespass  quare  dausum  ftegit 
Bankruptcy  is  no  plea  in  bar  to  an  action  of  tresfMiss  for  mesne  pro- 
fits, for  the  damages  occasioned  by  the  tort  are  uncertain  (^);M 
where,  after  a  recovery  in  ejectment,  and  before  an  action  of  trespass 
for  mesne  profits,  the  defendant  became  a  bankrupt,  and  thejniydid 
not  include  the  costs  of  the  ejectment  in  their  verdict  in  executing  a 
writ  of  inquiry  in  the  action  for  mesne  profits,  the  Court  refused  to  set 
aside  the  inquisition,  because  the  plaintiff  might  have  proved  the  costs 
as  a  debt  under  the  defendant's  commission  of  bankrupt  (A).    A  plea 
of  discharge  under  an  insolvent  act  (63  Geo.  III.  c.  102),  is  no  bar  to 
an  action  of  trespass  for  mesne  profits,  although  accruing  before  the 
discharge  (i).    The  Statute  of  Limitations  may  be  pleaded,  and  by  that 
means  the  defendant  may  protect  himself  from  all  claims  except  thoee 
arising  within  the  last  six  years  {k). 

In  trespass  for  mesne  profits  against  the  defendant  in  the  ejectment, 
who  has  pleaded  that  the  plaintiff  was  not  possessed  and  liberamtene- 

(b)  Calvert  ▼.  Hor^ll,  4  Eep.  167. 
lc)~  - 


Doe  V.  Wright,  LO  Ad.  &  EI.  76d;  2 
Peip.  &  Dav.  672. 

{d)  2  Sell.  Pract  226;  Adams's  Eject. 
835,  4tb  ed. ;  Doe  y,  Wright,  10  Ad.  &  EL 
763 ;  2  Per.  &  Day.  672. 

(e)  Higgnu  v.  Highfield,  13  East,  407. 


(/)  Ive  ▼.  Scott,  9  DowL  993. 

{g)  Goodtiile  T.  North,  2  DmigL  ^ 

(*)  Gmllioer  t.  DrimkmmU^,  2  tarn  ^ 

0  Lloyd  ▼.  Peel,  3  Barn,  ft  AH-  w. 


i2) 


Bull.  N.  P.  88. 


Evidence. 
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mentum ;  a  replication  by  way  of  estoppel  to  these  pleas/  setting  out     Book  III. 
.,  •       •     A         X   •  J  /f\  Chapter  IV. 

the  recovery  m  ejectment,  is  good  (Q.  g^^r.  6. 

In  trespass  against  the  tenant  in  possession  for  mesne  proBts,  after 
a  recovery  in  ejectment^  the  phintiff  mast  prove  his  title.    If  he  sought 
to  recover  damages  for  any  time  prior  to  the  day  of  the  demise  in  the 
declaration  of  ejectment,  he  had  to  give  actual  evidence  of  his  title ;  but 
if  he  only  sought  to  recover  damages  from  that  day,  it  was  sufficient  to 
produce  the  judgment  in  ejectment,  and  the  writ  of  possession  exe- 
cuted, and  to  prove  the  value  of  the  profits  (m).     The  judgment  in 
ejectment  was  not,  however,  conclusive  evidence  of  the  plaintiff's  right 
to  the  premises  from  the  day  of  the  demise  laid  in  the  declaration, 
nor  is  it  now  from  the  date  of  the  writ,  unless  repHed  by  way  of 
estoppel  (n) ;  but  it  is  still  good  if  so  pleaded,  either  to  the  plea  of  not 
po98<»sed  or  to  a  plea  of  title  under  a  third  party :  and  it  is  an  estoppel 
from  the  date  of  the  writ,  and  the  estoppel  under  it  will  be  prestimed 
to  continue  until  it  be  shown  to  have  been  determined,  which  determi- 
nation the  defendant  must  rejoin  (a).     In  replying  the  estoppel,  the 
plaintiff  need  not  aver  that  the  defendant  had  notice  of  the  proceedings 
10  ejectment,  or  that  a  writ  of  possession  was  issued  or  executed  (p). 
It  seems  doubtful  whether  the  plaintiff  need  allege  an  entry  under  the 
recovery,  or  whether  it  be  enough  to  allege  that  the  plaintiff  entered 
by  virtue  of  the  judgment  (7).     But  where,  in  an  action  for  mesne 
profits,  it  appeared  that  the  defendant  had  been  let  in  to  defend  an 
ejectment  nnder  a  consent  rule,  describing  him  as  **  mortgagee  and 
landlord,'^  and  that  the  lessor  of  the  plaintiff  had  recovered ;  and  the 
defendant  was  mortgi^ee,  but  had  never  been  in  possession,  the  profits 
having  been  taken  by  a  receiver;  it  was  held,  that  the  defendant  was 
concluded  by  the  consent  rule,  and  could  not  allege  in  the  action  for 
mesne  profits  that  he  was  out  of  possession  at  the  time  of  the  service 
of  the  declaration  (r).    The  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  has  not  altered  the  former  pleas  of  the  action  for  mesne 
profits.    The  judgment  is  also  evidence  even  where  the  defendant  in 
the  action  for  mesne  profits  comes  in  under  the  defendant  in  the  eject- 
ment suit  («) ;  but  it  must  be  proved  that  he  so  came  in  (!)•     If,  under 
the  old  system,  the  judgment  had  been  against  the  casual  ejector,  and 
Qo  writ  of  possession  executed,  the  defendant  in  possession  might  con- 

(0  Doe  T.  Wright,  10  Ad.  &  EL  766;  2  2  Burr.  665;    Doe  y.   WelUman,  2  Exch. 

Per.  &  Dav.  672.  Rep.  368;  Matthew  t.  Osborne,  IS  Com.  B. 

(«)  BolL  N.  P.  S7.    Bat  agadnst  a  pre-  Hep.  919. 

cedent  occupier  the  record  is  no  evidence,  (o)  Wilkinson  y,Kirhyy  2  Com.  Law  Rep. 

uid  therefore  against  such  a  one  it  is  ne-  1S87. 

for  the  plaintiff  to  prove  his  title,  {p)  Ibid. 


uid  aliM>  to  prove  an  actual  entry,  for  tres-  {q)  Ibid. 

ptsB  being  a  possessory  action,  cannot  be  (r)  Doe  ▼.  ChdtUs,  17  Queen's  B.  Rep. 

inaintained  without  it.  166. 

(»)  Doe  ▼.  Huddari,  2  Cromp.  M.  &  Ros.  («)  Doe  v.  Whitcomb,  8  Bing.  46;  1  Moore 

^16;  4  DowL  437  ;  1  Gale,  260;   6  Tyr.  &  Scott,  107. 

M6;  and  see  Doe  ▼.  WHghi,  10  Ad.  &  El.  (0  Doe  v.  Harvey,  8  Bing.  239;  1  Moore 

763;  2  Per.  &  Dav.  672;  JsHn  v.  Parkin,  &  Scott,  874. 
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Book  III.    trovert  the  title,  if  he  had  not  been  made  a  defendant  in  the  ejectment, 

Chaptek  I^^ 

Sect.  6.   '  and  had  a  verdict  against  him;  and  therefore  the  recovery  in  eject- 
ment  was  not,  as  against  him,  conclusive  evidence  («).    Where  pre- 
mises were  in  the  possession  of  a  tenant,  and  there  was  judgmeDt  m 
ejectment  against  the  casual  ejector,  in  an  action  against  the  landlord 
for  the  mesne  profits  and  costs  of  the  ejectment,  the  judgment  in  eject- 
ment was  held  to  be  no  evidence  against  him,  without  proof  that  he 
had  notice  of  the  ejectment,  so  that  he  might  have  come  in  to  defend 
it ;  but  a  subsequent  promise  by  him  to  pay  the  rent  and  costs  amounted 
to  an  admission  that  he  was  liable  to  the  action  (x).   A  recovery  in  eject- 
ment against  the  wife  cannot  be  given  in  evidence  against  the  hosband 
and  wife,  in  an  action  for  mesne  profits ;  for  in  such  case  there  is  no  evi- 
dence of  the  trespass,  except  the  judgment  in  ejectment ;  and  the^fe's 
confession  of  a  trespass  committed  by  her  cannot  be  given  in  erideDce 
to  affect  the  husband,  in  an  action  in  which  he  is  liable  for  the  damages 
and  costs  (y).     A  judgment  in  ejectment  upon  the  several  demises  of 
two,  was  held  to  be  evidence  to  support  trespass  brought  by  them 
jointly  (z).     Upon  a  plea  of  not  guilty,  in  trespass  for  mesne  profits, 
evidence  is  not  admissible  that  the  plaintiff  had  accepted  ther^tof 
the  premises  for  the  time  in  dispute,  and  had  agreed  to  waive  the  costs 
of  the  ejectment  (a). 
Damages.  The  plaintiff  was  not  bound  to  claim  the  mesne  profits  from  the 

time  of  the  demise  only ;  for  if  he  proved  his  title  to  have  aocned 
before  that  time,  and  proved  the  defendant  to  have  been  longer  in  po^ 
session,  he  might  recover  antecedent  profits  (ft).     With  respect  to  the 
amount  of  damages  given  by  the  jury  in  this  action,  they  are  not  bonnd 
by  the  amount  of  the  rent,  but  may  give  extra  damages :  indeed,  foor 
times  the  value  of  the  mesne  profits  have  been  known  to  be  given  i& 
this  sort  of  action  of  trespass.    In  trespass  for  mesne  profits  of  an  ins, 
the  plaintiff  cannot  recover  the  loss  which  he  has  sustained  by  the 
defendant  shutting  up  the  house  and  destroying  the  custom,  nnkss 
such  damage  be  specially  laid  (c).     An  agreement  by  the  lessor  to 
relinquish  all  claims  for  mesne  profits  and  rent,  and  for  holding  over, 
will  extend  to  the  damages  to  be  recovered  in  an  acUon  of  trespass 


(u)  Jefferiet  v.  Dyton,  2  Stra.  960.  misconceived  for  that  part,  the  jurTi  iTj^ 

(«)  Hunter  v.  Brittt,  8  Camp.  455.  direction,  gave  no  damages  in  re^ecttkaw^ 

(y)  JDenn  V.  ITWte,  7  Term  Rep.  112. 


(z)  Chamier  v.  Clingo  or Lington,  5  Maule  ground  of  the  trespass  having  beffl  <^ 

&  Selw.  64 ;  2  Chit  410.     In  an  action  for  mitted  after  the  defendant  had  ceased  to  be 

mesne  profits  for  one  year,  the  declaration  tenant  to  the  plaintiff,  and  after  the  roGO* 

contained  other  counts  for  destroying  fences,  very  in  ejectment;  but  that  not  ^ipesniif 

to  which  a  justification  was  pleaded,  and  to  be  the  fact,  ftx>m  the  report  '^^^^ 

upon  a  new  assignment,  the  general  issue,  read  from  the  judge'a  notes,  the  '^ Jr.! 

An  examined  copy  of  the  judgment  in  eject-  new  trial  was  diischarged.    A^m^  M.  !•  *^ 

ment  was  proved.    The  trespass  in  respect  Gea  III.  MS. 

of  the  fences  was  also  proved ;  but  the  judge  (o)  Doe  d.  Hill  v.  Lee,  4  Tannt  4w. 

(Runnington,  Serjt.)  being  of  opinion  that,  (b)  BulL  N.  P.  87. 

as  it  was  committed  whilst  the  defendant  (c)  jDanm  v.  Larget  3  Dongl.  SS5. 

was  in  possession  as  tenant,  the  action  was 
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for  cutting  hay  after  the  term,  brought  against  persons  to  whom  the    Book  III. 
tenant  had  sold  the  crop  (rf).    After  judgment  by  default  in  ejectment,     "sscT.'e.    ' 


the  costs  of  that  action  may  be  recovered  in  the  action  for  the  mesne 
profits  (e);  and  where  the  defendant  had  appeared  and  pleaded  in 
ejectment,  the  costs  may  be  recovered,  though  they  have  not  been 
taxed  (/).  If  the  costs  have  been  taxed,  that  amount  only  is  reco- 
verable {g\  even  though  taxed  on  the  application  of  the  defendant  (Ji) : 
but  if  they  have  not  been  taxed,  the  plaintiff  may  recover  all  the  ex- 
penses he  has  been  necessarily  put  to  (»).  Costs,  as  between  attorney 
and  client,  of  reversing  in  a  court  of  error  a  judgment  for  the  defendant 
in  ejectment,  were  once  held  to  be  recoverable  in  an  action  of  trespass 
for  mesne  profits  (A).  It  is  no  answer  to  this  action  that  a  remittitur 
damna  has  been  entered  on  the  record  in  the  ejectment  cause  (Z). 

The  costs  in  the  action  of  trespass  for  mesne  profits  are  regulated  Coiti. 
b  the  same  manner  as  in  ordinary  actions  of  trespass  (m).     Formerly, 
if  the  action  were  brought  in  the  name  of  the  nominal  plaintiff,  the 
Court,  on  application,  would  stay  the  suit  till  security  were  given  for 
answering  the  costs  (n). 

In  trespass  for  mesne  profits  the  defendant  may  pay  money  into  Payment  of 
Court  as  in  other  actions  (o).  Comt.^  *"*° 


Sect.  7, — Other  Subjects. 
(a)  Not  repairing  Fences. 
Every  man*s  ground  is,  in  the  eye  of  the  law,  fenced :  and  where  What  are  the 
a  hedge  and  ditch  join  together,  the  man  on  whose  ground  or  side  Non-repair°of 
the  hedge  is,  is  bound  to  keep  the  same  hedge  or  fence  in  repair,  and  Fences, 
the  ditch  adjoining  to  it  on  the  other  side  scoured.     An  action  on 
the  case  lies  for  not  repairing  fences  whereby  cattle  come  into  the 
ground  of  the  plaintiff,  and  do  damage  (p) ;  but  such  action  can  only 
he  naaintained  against  the  occupier,  and  not  against  the  owner  of  the 
fee  who  is  not  in  possession  (g).     So  an  action  on  the  case  may  be 
maintained  by  the  landlord  against  his  tenant  for  not  repairing  fences, 
upon  the  ground  of  the  injury  done  to  the  inheritance  (r).     If  a  man 
who  ought  to  inclose  against  land  do  not  inclose,  whereby  the  cattle 

{i)  Hey  y.  Moorhoute,  6  Bing.  N.  C.  52 ;  Doe  ▼.  DavUy  1  Esp.  358. 

8  Scott,  156.  (*)  Nowell  v.  Roake,  7  Barn.  &  Cree.  404 ; 

(«)  GuUiver  v.  Drhiheater,  2  Term  Rep.  1  Man.  &  Ryl.  170;  but  see  Doe  v.  PUliter, 

^l  \  S.P.  Doe  V.  Dame,  1  Esp.  358  ;  Doe  13  Mees.  &  Wels.  48. 

▼.  Huddart,  2  Cromp.  M.  &  Roe.  316;  ♦  U)  Harper  ▼.  Eylee,  3  Dougl  399. 

I>owL437;  1  Gale,  260;  ^lum.,  Lofil,  451.  (m)  And  see  Common   Law  Procedure 

(/)  Symumds  r.  Page,  1  Cromp.  &  Jerv.  Act,  15  &  16  VicL  c  76,  s.  214. 

28;  (n)  Run.  Eject  439 ;  Bull.  N.  P.  89. 

{g)  Brooke  v.  Bridges,  7  Moore,  471 ;  Doe  (o)  See  ante,  pp.  596,  605. 

▼.  Hare,  4  Tyr.  29 ;  2  DowL  245.  (  p)  Star  v.  Rooketby,  1  Salk.  335. 

(*)  Doe  ▼.  FiUiter,  13  Mees.  &  Wels.  47;  (q)  Cheetham  v.  Hampson^  4  Term  Rep. 

2  Dow.  &  Low.  186.  318: 

<i)  Doe  V.  Huddart,  2  Cromp.  M.  &  Ros.  (r)  See  ante,  455. 
)U;  4  DowL  437;  1  Gale,  260;  5  Tyr.  846; 

U  U 
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Book  III.  of  his  tenants  enter  into  the  land  and  do  damage,  the  owner  may  hate 
Sect.  7.  his  remedy  (s).  If  cattle  escape  out  of  the  close  of  A.  into  that  of  B., 
through  tlie  defect  of  JS.'s  fences,  and  JB.  drives  them  into  a  higbway, 
and  not  back  into  ^^.'s  close,  trespass  is  maintainable  against  himlO- 
An  action  of  case  lies  for  breaking  the  fences  of  a  third  person,  whereby 
the  cattle  of  the  plaintiff  escaped  into  the  land  of  the  former,  and  are 
distrained  (u).  Where  the  plaintiff  declared  in  case  against  the  de- 
fendant for  not  repairing  his  fences,  per  quod  the  plaintiff's  horses 
escaped  into  the  defendant's  close,  and  were  there  killed  by  the  faIEn| 
of  a  haystack ;  it  was  held,  that  the  damage  was  not  too  remote;  aod 
that  the  action  was  maintainable  {z), 

(b)  Not  removing  Tithes. 

What  Remedy       An  action  of  case  lies  against  the  proprietors  of  tithes  for  nottakin? 

moTarofTidiei.  ^^^m  away  within  a  reasonable  time,  whereby  the  prass  and  hert»? 
are  injured  ;  but  trespass  will  not  lie,  because  it  is  only  a  nonfeasance, 
and  not  a  malfeasance  (y\  The  action  of  case  is  not  maintaimbk 
against  a  parson  for  not  taking  away  his  tithes,  unless  they  hare  been 
properly  set  out(2r).  The  declaration  for  not  taking  away  tithes, may 
state  that  the  plaintiff  set  out  the  tithes,  and  the  defendant  refused  to 
take  them  away ;  or  the  plaintiff  may  declare  with  a  per  qnod  the 
grass  did  not  grow  where  the  tithes  lay,  and  he  could  not  put  his  cattle 
in  the  close  to  depasture  the  residue  of  the  grass,  lest  they  should  hurt 
the  tithes  (a).  Though  the  proprietor  of  tithes  do  not  remove  them  w 
convenient  time,  the  owner  of  the  land  cannot  put  in  his  cattle  and  eat 
them;  his  remedy  is  either  by  distress  or  action. 

(c)  Slander  of  Title. 
Remedy  for  By  slander  of  title  is  meant  an  injury  done  to  the  title  of  anothff  to 

TiUe.*^  ^  ^^^^  property,  by  reports  set  on  foot  to  its  prejudice.  The  remedy  w 
this  injury  is  by  an  action  on  the  case ;  to  support  which,  it  is  news' 
sary  to  give  evidence  that  the  defendant  was  actuated  by  malicioos 
motives,  either  by  proving  direct  malice,  or  by  showing  circnmstaoctf 
from  which  it  may  be  inferred  (6).  Where  a  lease,  in  which  was  a 
proviso  for  re-entry  if  the  rent  were  in  arrear  twenty-eight  days,  ^ 
exposed  to  sale  by  the  assignee ;  and  rent  being  then  in  arrear,  tK 
lessor  announced  at  the  sale,  that  the  vendors  could  not  make  a  title; 
in  consequence  of  which,  bidders  who  came  to  buy  went  away;  wi« 
he  afterwards  offered  lOOZ.  for  the  lease,  but  subsequently  recovereu 
the  premises  in  ejectment;  it  was  held,  that  no  action  for  slander^ 

(0  Bull.  N.  P.  74.  (y)  Butter  ▼.   Heatkby,  S  Buff.  !»!} 

(/)  Carruthert  v.  HolUt,  8  Ad.  &  El.  1 13 ;  Com.  Dig.  tiu  Nuisance,  (A). 

8  Nev.  &  Per.  246;   1  Will.  Wol.  &  Hod.  {z)  Afoyes  v.  HWett,  S  Esp.81. 

264.  (a)  Shapcott  v.  Mugfrrd,  2  Lord  *»?» 

(k)  Courtney  v.  CoHett,  1  Lord  Raym.  273.  187.                                                     ^.^. 

(«)  Powell  V.  Salisbury,  2  You.  &  Jerv.  {b)  Hargrove  y,  Le  Bretmyi^^-  **^' 

391.  S.  P.  Smith  V.  Spooner,  3  TauuL  2W. 
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title  lay  against  him.     In  an  action  for  slander  of  title  it  has  been  ^Book  IIL 
held,  that  the  defendant  may  give  evidence  on 
be  spoke  the  words  claiming  title  in  himself  (c). 


held,  that  the  defendant  may  give  evidence  on  the  general  issue,  that     "sect.'V?^' 


Sect.  8. — Sheriffs. 
The  most  common  cause  of  action  against  sheriffs,  which  is  appH-  Usual  Reme- 
cable  to  the  present  subject,  is  for  not  paying  to  the  landlord  a  year's  sheriff^*"** 
rent,  under  the  statute  of  8  Anne,  c.  14,  upon  a  levy  of  goods  in  exe- 
cution (£^).  The  declaration  in  the  action  (which  is  in  case  upon  the 
statute)  need  not  state  all  the  particulars  of  the  demise ;  but  if  it  does, 
and  they  are  not  proved  as  stated,  there  shall  be  a  nonsuit  (e).  The 
common  allegation  in  a  declaration,  of  ^'  the  defendant  well  knowing 
the  premises,"  in  an  action  by  the  landlord  against  the  sheriff  for 
removing  goods  taken  in  execution  without  paying  him  a  year's  rent, 
will,  after  verdict,  cure  the  omission  of  an  averment  that  the  defendant 
had  notice  of  rent  being  in  arrear ;  indeed  it  is  questionable  whether 
any  other  allegation  of  notice  be  necessary  (/).  In  such  an  action,  it 
is  not  necessary  to  prove  that  a  year's  rent  is  due ;  it  is  sufficient  to 
prove  the  occupation  by  the  tenant;  and  it  lies  on  the  defendant  to 
show  that  the  rent  has  all  been  paid  {g). 


ie)  Smith  ▼.  Spooner,  S  Taunt.  246.  (e)  Beeiion  or  Bristow  v.  Wright,  2  Dougl. 

{d)  See  ante,  Book  XL,  Chap.  II.,  Sect  665;  I  Term  Rep.  236.     But  see  15  &  16 

9>  (a)i  p.  337.     High  bailiffs  of  the  new  Vict  c76,  s.  222,  and  17  &  18  Vict  c.  125, 

County  Courts  are  liable  in  the  same  manner  a.  96, 

that  sherifia  axe,  by  9  &  10  Vict  c  95,  m,  (/)  Lane  v.  Crocket,  7  Price,  666, 

33,  138,  139.  (g)  Harriion  v.  Barry,  7  Price,  690. 
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Sect.  1. — For  what  it  lies. 


Nature  of  the  TflE  action  which  we  have  next  to  treat  of  is  replevin: — ^thisisw 
plevinL°^  *"  a  personal  action;  and  may  be  brought  to  recover  the  possession  of 
goods  unlawfully  taken ;  the  validity  of  which  taking,  it  is  the  regoW 
mode  of  contesting.  It  is  a  re-delivery  of  the  pledge,  or  thing  tai* 
in  distress,  to  the  owner,  by  the  sheriff  or  his  deputy ;  upon  the  own* 
giving  security  to  try  the  right  of  the  distress,  and  to  restore  it,  if  *» 
right  be  adjudged  against  him :  aflter  which  the  distrainer  may  keep* 
to  be  sold  or  otherwise  disposed  of,  in  the  same  way  as  if  no  icpk^® 
had  been  made  (a).  The  action  of  replevin  is  not  peculiar  to  good^ 
&c.,  taken  in  distress,  although  in  practice  it  is  usually  confined  to 
that  injury,  but  may  be  brought  for  all  goods  and  chattels  unlawfcHf 

this  action,  it  cannot  with  any  P"f**|^ 
considered  as  a  real  action,  ^^l'***^? 
of  lands  may  incidentally  come  i»  ^'"**[ 
as  it  may  do  in  an  action  of  tre«|W*^^ 
debt,  which  are  actions  merely  P*'*'^ 
Bac.Abr.tiLAfp/m«,(A).  ^*^«*|;^ 
has,  on  coming  into  posscssioB  ™**'^ 
assignment,  bad  notice  that  the  ****^^ 
held  under  any  particular  peraon  ^•^I 
the  former  tenant  has  paid  «"*•**.  ^ 
of  this  person  cannot  be  cootesttd  m 
action  of  replerin ;  /aikiii«»  v.  Muf^ 
Esp.  91. 


(a)  S  Bl.  Com.  147,  150.  The  peculiarity 
of  the  action  is,  that  both  parties  are  plain- 
tiffs, or,  as  they  are  called,  **  actors,"  from 
the  civil  law  designation  of  a  plaintiff;  and 
this  because  the  plaintiff  in  replevin  sues 
for  damages,  and  the  defendant  or  avowant 
to  have  a  return  of  the  goods  or  cattle.  It 
is,  perhaps,  to  the  losing  sight  of  this  fact, 
that  much  of  the  difficulty  attending  the 
action  of  replevin  is  attributable.  It  is  an 
action  founded  on  the  right,  and  different 
from  trespass,  or  detinue;  and  it  is  now 
held,  that  as  no  lands  can  be  recovered  in 
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taken  (i).     It  will  not,  however,  lie  for  goods  delivered  on  a  contract.     Book  III. 

Chapter  V 

but  unjustly  detained, — as  for  goods  delivered  to  a  carrier  (c).     It  is    "  sect.  l. 


the  proper  form  of  action  to  recover  a  specific  chattel ;  for  in  trover 
damages  only  are  recovered  (d).     If  a  distress  be  taken,  and  before 
impounding  it  tender  of  the  rent  be  made,  but  is  refused,  replevin  may 
be  maintained  for  the  subsequent  detention  (e).    It  seems  that  replevin 
is  not  maintainable  if  the  landlord  distrains  for  more  than  a  year's  rent 
due  by  his  tenant,  against  whom  a  fiat  in  bankruptcy  has  issued  (/). 
When  an  act  of  parliament  orders  a  distress  and  sale  of  goods,  it  is  in 
the  nature  of  an  execution ;  and  an  action  of  replevin  does  not  lie  (g) : 
thus,  when  a  magistrate  having  competent  jurisdiction  adjudges,  and, 
on  refusal  to  pay,  issues  a  warrant  of  distress  and  sale,  the  goods 
taken  under  it  are  not  replevisable  (A).     It  has  accordingly  been  held, 
that  replevin  cannot  be  maintained  for  goods  distrained  by  virtue  of 
a  warrant  from  a  magistrate,  under  the  Statute  of  Labourers  (20  Geo. 
II.  c.  19,  8.  I),  to  distrain  and  sell  goods  on  refusal  of  the  party  to 
pay;  nor  can  the  question  of  a  magistrate's  jurisdiction  be  tried  in 
such  an  action ;  and  therefore  it  cannot  be  pleaded  in  bar  to  a  cogniz- 
ance made  under  such  warrant,  that  the  labourer  did  not  duly  make 
oath  before  the  magistrate,  that  the  sum  claimed  was  due  to  him  for 
wages,  nor  that  such  a  sum  was  not  due.     So  if  a  man  were  to  pre- 
sume to  replevy  goods  seized  in  order  to  condemnation,  it  would  be  a 
contempt  of  the  Court  of  Exchequer,  for  which  an  attachment  would 
be  granted  instantly  (i).    The  present  account  of  this  action  will  be 
confined  to  the  notice  of  it  as  it  regards  distress  for  rent,  or  cattle 
damage  feasant ;  the  services  of  copyholders,  &c.,  not  being  within  the 
scope  of  consideration. 

The  action  of  replevin  is  of  two  sorts :  1 ,  in  the  detinet :  2,  in  the  Different  sorts 
detinuit.  Where  the  party  has  had  his  goods  re-delivered  to  him  by  ^  ^  *^^*°' 
the  sheriflT  upon  a  writ  of  replevin,  or  upon  a  plaint  levied  before  him, 
the  action  is  in  the  detinuit,  "  wherefore  he  detained  the  goods,"  &c.; 
but  where  the  sheriff  has  not  made  such  replevin,  but  the  distrainer 
8till  keeps  possession,  the  action  is  in  the  detinet,  ''  wherefore  he 
detains  the  goods,"  &c. — The  advantage  that  the  plaintiff  has  in 
bringing  an  action  of  replevin  in  the  detinet,  instead  of  an  action  of 

{h)  Com.  Di^.  RepiemHf  and  see  the  au-  case  the  landlord-  so  distrained,   and  the 

^horities  collected  in  Wilkinson  on  Reple-  goods  were  replevied  in  the  name  of  the 

nn,  pu  2;  George  v.  Chambert,  11  Mees.  &  tenant,  no  assignee  having  been  then  chosen; 

^els.  149 ;  jiUen  v.  Sharp,  2  Exch.  Rep.  the  validity  of  the  bankruptcy  being  dis- 

U2.  puted,  the  Court  refused  to  stay  proceed- 

(c)  QaUoway  ▼•  Bird,  4  Bing.  299 ;  12  ings  on  the  payment  of  one  year's  rent  and 

Moore,  547.  costs,  or  to  substitute  the  name  of  the  as* 

(^  Dvre  V.  Wilkinson,  2  Stark.  728.  signee  as  plaintiff  in  lieu  of  the  bankrupt. 

(t)  Evam  v.  BlUott^  5  Ad.  &  El.  142;  2  (g)  Bac.  Abr.  tit  Replevin,  (C.) 

Bar.  a  Wol.  231 ;  6  Ney.  &  Man.  606 ;  see  (h)  WiUon  v.  Weller,  1  Brod.  &  Bing.  57 ; 

OfUiher  V.  Coeene,  I  Com.  B.  Rep.  788;  and  8  Moore,  294 ;  and  see  Wooiton  v.  Harvef/, 

ute,  839,  564.  6  East,  75  ;  and  Re*  v.  Hoseason,  14  East, 

(/)  Per  Coleridget   Jt  in  Knapman  v.  605.     . 
»iiJNy,T.  T.  1839,  Bail  Court    In  that         (t)  Anstr.  212. 
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For  what  De- 
scription of 
Chattels  the 
Action  lies. 


trespass  de  bonis  asportatis^  is,  that  he  can  oblige  the  defendant  to 
re-deliver  the  goods  to  him  immediately^  in  case,  upon  making  bis 
avowry,  they  appear  to  be  replevisable ;  but  as  he  may  more  speedily 
have  them  delivered  immediately  after  they  are  distrained,  by  applica- 
tion to  the  sheriff,  the  action  in  the  detinet  has  long  fallen  into  disose, 
and  is  never  brought  unless  the  distrainer  has  eloigned  (removed)^ 
goods,  so  that  the  sheriff  cannot  get  at  them  to  make  replerin(i). 

Replevin  lies  for  whatever  is  capable  of  being  distrained,  and  for 
nothing  else ;  for  the  action  is  the  remedy  of  the  party  whow  goods 
are  distrained ;  therefore  it  does  not  lie  for  things  krm  iiatiine(0;  ^ 
deeds  or  charters;  nor  money;  nor  leather  made  into  shoes;  bat  if  t 
mare  in  foal,  or  a  cow  in  calf  be  distrained ;  and  it  happens  to  bri>g 
forth  its  young  whilst  it  is  in  custody  of  the  distrainer,  a  replc^bs 
for  the  foal  or  calf.  It  lies  also  for  a  ship;  so  for  the  sails  of  a  ship; 
but  no  replevin  lies  for  goods  taken  beyond  the  seas,  though  broagh 
hither  by  the  defendant  afterwards.  In  those  cases  in  which  replem 
does  not  lie,  the  party  may  bring  an  action  of  detinue  to  recorer  tke 
deeds,  goods,  Sec.  in  specie  (m). 


By  and  against 
whom  Reple-^ 
vin  may  be 
brought. 


Sect.  2. — By  and  against  whom  it  lies. 
It  is  a  general  rule,  that  whoever  brings  replevin  ought  tohaww 
property  of  the  goods  in  him  at  the  time  of  the  taking :  but  there  •'^ 
two  kinds  of  properties;  a  general  property,  which  every  absdoteowotf 
hath,  and  a  special  property, — as  goods  pledged,  or  taken  toot^*'"^ 
his  lands,  or  the  like, — and  for  either  of  these  replevin  Hes(ii).  U** 
goods  of  several  persons  be  taken,  they  cannot  join  in  replewn,  W 
every  one  must  have  a  separate  action :  tenants  in  common,  fterefore, 
should  not  join;  but  coparceners  should  join,  for  they  make  bat  (S* 
heir :  and  for  the  same  reason  so  should  joint-tenants  (o).   An  exeo^Br 
may  have  replevin  for  goods  taken  in  the  lifetime  of  his  testator  (f)> 
So  if  cattle  or  other  goods  of  a  feme  sole  be  taken,  and  she  aftervfflv 
intermarry,  the  husband  alone  may  have  replevin :  but  if  they  ^ 
judgment  will  not  be  arrested  after  verdict,  because  the  Coort  «■ 
presume  them  jointly  interested  (as  they  may  be,  if  a  distress  be  tii* 
of  goods,  of  which  a  man  and  woman  were  joint-tenants  before  twf 
marriage),  the  avowry  admitting  the  property  to  be  in  the  manner » 
which  it  is  laid.     In  replevying  goods,  however,  which  a  wife  holds* 


{k)  2  Sell.  Prac  241. 

{l)  It  animals,  which  are  by  nature  ferm 
naturm,  have  been  reclaimed,  as  deer  in  a 
park,  an  action  of  replevin  will  lie  for  them; 
Davut  V.  Powell,  Willes,  46. 

(m)  Bac.  Abr.  tit  Replevin,  &c.  (F). 

(fi)  This  remedy  may  be  said  to  be  of 
common  right;  for  if  a  man  by  his  deed 
grant  a  rent  with  a  clause  of  distress,  and 


grant  further  that  the  psrty  *•!!  kjJ^J  j 
goods  distrained  against  gages  uhI  pJJJ  I 
until  the  rent  be  naid,  yet  shall  the  »?*  | 
replevy  the  goods  distrained ;  for  it  ■'■J"?  ; 
the  nature  of  socb  a  distress  to  be  in«P*  | 
visable ;  Co.  Litt.  14<5  b. 

(o)  Co.  Litt.  145  b  s  Bull  N.  P. » 

(p)  BuIL  N.  P.  63. 
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executrix,  this  action  cannot  be  brought  by  either  of  them  singly,  but    Book  III. 

Chaptek.  V 

they  must  be  joined  (7).     Replevin  lies  against  him  who  takes  the       sect.  2. 


goods,  and  also  against  him  who  commands  the  taking;  or  against 
both.  So  it  lies  against  him  who  takes  damage  feasant,  if  he  detains 
after  amends  tendered  (r). 

Sect.  3- — Procedure  prior  to  Removal  from  Inferior  Court 

(a)  Commencement  by  Original. 

Replevin  may  be  made,  either  by  original  writ  of  replevin,  at  com-  Original  Writ 
mon  law,  or  by  plaint,  by  the  statute  of  Marlbridge,  52  Hen.  III.  c.  21.  o^*^P»«^i°- 
The  original  writ  issued  out  of  Chancery,  and  commanded  the  sheriff, 
upon  pledges  being  given  to  prosecute,  to  make  deliverance  to  the 
owner  of  the  goods  or  chattels  taken,  and  afterwards  to  do  justice  in 
respect  of  the  matter  in  dispute  in  his  own  Court  (s).  This  proceeding 
by  original  writ  is  now  quite  obsolete  in  this  country  (Jt). 

(b)  Commencement  by  Plaint. 

Formerly,  when  the  party  distrained  upon  intended  to  dispute  the  History  and 
validity  of  the  distress,  he  could  adopt  no  other  course  by  the  common  p^JedLg  by 
law  than  the  original  writ  of  replevin.  Although  this  writ  professed  Pl«nt. 
to  give  the  sheriff  more  power  for  the  quicker  administration  of  justice, 
it  was  so  tedious — was  so  incomplete— and  altogether  exposed  both  the 
landlord  and  tenant  to  so  many  inconveniences  during  the  progress  of 
the  suit,  as  to  render  it  a  most  incomplete  means  of  executive  process. 
Accordingly,  at  a  very  early  period,  the  legislature  much  simplified 
the  process  :  the  statute  of  Marlbridge,  62  Hen.  III.  c.  21,  enacting 
(without  suing  a  writ  out  of  Chancery),  "  that  if  the  beasts  of  any  man 
be  taken,  and  wrongfully  withholden,  the  sheriff,  after  complaint  made 
to  him  thereof,  may  deliver  them  without  let  or  gainsaying  of  him  that 
took  the  beasts,  if  they  were  taken  out  of  liberties :  and  if  the  beasts 
were  taken  within  any  liberties,  and  the  bailiffs  of  the  liberty  will  not 
deliver  them,  then  the  sheriff,  for  default  of  those  bailiffs,  shall  cause 
them  to  be  delivered."  Now,  therefore,  when  any  man's  goods  are 
distrained  or  impounded,  he  may,  upon  application  for  the  purpose  to 
the  sheriff,  or  to  one  of  his  deputies  (it)  appointed  for  the  purpose, 

(9)  Bac.  Abr.  tit.  Replevin,  &c.  (G).  (a)  For  the  more  speedy  delivery  of  cattle 

(r)  2  Roll.  431,  1.5;  F.  N.  B.  19,  (O).  taken  by  way  of  distress,  the  statute  1  &  2 

See  ante,  p.  562.  Philip  &  Marv,  c.  12,  s.  S,  provides,  that 

(«)  F.  N.  B.  6&^  (D).  the  sheriff  shall  make  at  least  four  deputies 

{t)  Wilk.  Replev.  7.    The  curious  reader,  in  each  county,  dwelling  not  above  twelve 

vWo  wiabes  for  further  information  respect-  miles  from  each  other,  for  the  sole  purpose 

iof  the  process   in   replevin,  when   com-  of  making  replevins,  under  the  penalty  of 

Oienced  by   original    writ,  which,   though  bl.  for  every  month  such  deputies  shall  be 

disused  in  this  country,  is  still  continued  omitted  to  he  provided.     In  an  action  on  a 

in  Ireland,  will  find  all  the  law  respecting  replevin  bond,  it  was  held,  that  the  fact  of 

it  in  Gilbert's  Distress,  &c.,  in  Com.  Dig.  the  person  who  took  the  bond  acting  at 

tit.  Pleader,  RepleviMf  (3  K  1),  and  in  2  replevin  clerk  was  primi  facie  evidence  of 

latt  14fO,  894  et  teq.  his  appointment ;    Faulkner  ▼.  Johneon,  1 
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Jurisdiction, 
9  &  10  Vict, 
c.  95. 


upon  giving  pledges  to  return  the  distress  if  judgment  be  against  him, 
bare  a  replevin,  by  which  his  goods  will  be  restored  to  his  possesooo. 
The  act  of  the  sheriff  or  his  deputy,  in  entering  a  plaint  in  repkrin, 
seems  to  be  merely  ministerial :  therefore  it  has  been  held,  that  although 
where  a  sheriff  or  his  deputy  neglects  to  enter  a  plaint  in  replevin  in 
the  County  Court,  the  Court  of  Queen's  Bench  will  not  compel  him 
to  do  so  on  motion  (x) ;  yet  that  perhaps  they  would  grant  a  manda- 
mus to  enter  the  plaint 

Until  lately  actions  of  replevin  were  generally  commenced  by  plaint 
in  the  ancient  County  Courts,  but  now  they  must  be  brought  m  the 
Courts  established  under  the  statute  9  &  10  Vict  c.  95,  amended  by 
12  &  13  Vict  c.  101,  and  they  are  to  be  brought  without  writ(y). 
The  jurisdiction  of  the  old  County  Courts  in  replevin  being,  by  the  119di 
section  of  that  statute,  transferred  from  the  old  to  the  new  Goonty 
Courts  (z)y  up  to  the  plaint  the  proceedings  are  the  same  as  before  the 
9  &  10  Vict  c.  95  (a).  The  County  Court  has  jurisdiction  whatcwr 
may  be  the  value  of  the  goods ;  and  it  has  jurisdiction  to  try  a  replem 
for  illegal  distress  for  rent,  although  the  title  to  the  premises  may  be 
in  dispute  (b). 


Nature  of 
Pledges  in 
Replevin. 


(c)  Pledges  in  Heplevin. 
The  sheriff  must  take  pledges,  by  the  common  law,  that  the  pvty 
replevying  will  pursue  his  action  against  the  distrainer:  for  whidi 
purpose  he  puts  in  pledges  to  prosecute.  As  these  pledges,  however, 
were  only  nominal  (John  Doe  and  Richard  Roe),  for  the  seooiity  of 
the  landlord,  on  recovering  the  distress  after  return  was  awarded,  the 
sheriff  was  commanded  by  the  statute  of  Westminster  2,  13  Edw.  1. 
St.  1,  c.  2,  to  take  pledges  (c)  not  only  to  prosecute  the  suit,  but  abo 
to  make  return  of  the  distress,  if  a  return  should  be  awarded ;  these 
latter  description  of  pledges  are  called  pledges  de  retomo  habendo^ 
and  are  in  the  nature  of  sureties.  It  follows,  therefore,  that  monqf 
or  cattle,  being  a  pawn,  are  not  pledges  within  this  statute,  and  for 
this  reason  a  sheriff  has  been  adjudged  to  be  liable  to  an  action  on 
the  case  for  taking  money  as  a  pledge  de  retomo  habendo ;  because 


Dow.  &  Low.  346.  So  in  an  action  against 
the  sheriff  for  taking  insufficient  pledges ; 
Planter  v.  Britcoe,  1 1  Queen's  B.  Rep.  776. 
Whether  proclamation  is  necessary  to  the 
appointment  of  the  sheriff's  deputies,  under 
this  statute,  seems  undecided;  Bowdon  v. 
Hallt  4  Queen's  B.  Rep.  840 ;  1  Gale  & 
Mer.  64.  The  office  of  deputy  is  personal 
in  the  individual  appointed,  even  although 
he  may  be  in  partnership  with  another 
person ;  therefore,  where  A,  and  B,  were  in 
partnership  as  attorneys,  and  A.  alone  was 
appointed  replevin  clerk  to  the  sheriff,  it 
was  held,  that  an  action  for  the  expenses  of 
preparing  a  replevin  bond  must  be  brought 
by  A*  alone,  although  it  was  executed  in 


the  office  where  he  and  B,  carried  ea  tiiar 
joint  business;  Brandam  ▼.  HiMvd^^  Bro4 
&  Bing.  II ;  4  Moore,  867. 

(x)  Ex  parte  Boyle,  2  DowL  ft  RyL  IS. 

(y)  See  sects.  58  and  119;  and  poit, 
Chap.  IX.,  Sect  S. 

(s)  Edmwdev.Chami,7CB,Kep.4lSi 
6  Dowl.  &  Low.  581. 

(a)  2  Instit.  1S9,  812;  Gi]b.oD  DisL  9L 

(b)  R,  v.  Ramet,  22  Law  J^  Q-  ^m  228. 

(c)  Although  tbe  statute  menboos  pledfei 
in  the  plural,  one  pledge  is  enoogli ;  Jfiqi* 
iter  V.  Gray,  Cro.  Car.  446 ;  bat  if  that  pledge 
is  not  sufficient,  it  is  at  the  peril  of  tke 
sheriff;  Denbaipd's  ca$$,  10  Co.  Rep.  MS. 
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the  money  was  not  such  a  pledge  as  is  directed  by  the  statute  (d).     Book  IIL 
When  a  bond,  instead  of  pledges,  was  taken  by  a  sheriff  to  prosecute      ^V"  8. 


the  action  with  effect,  for  wrongfully  taking  the  plaintiff's  gelding, 
and  to  make  return  thereof  if  return  should  be  adjudged,  it  was  held 
good(e).  These  latter  pledges  taken  must  not  only  be  sufficient  in 
estate,  viz.  capable  to  answer  in  value,  but  likewise  sufficient  in  law, 
and  under  no  incapacity ;  and  therefore  infants,  &c.,  are  not  to  be 
taken  as  pledges,  neither  are  any  persons  politic,  or  bodies  corporate. 
The  sufficiency  of  the  pledges  is  discretionary :  and  if  the  sheriff  returns 
insufficient  pledges,  he  shall  answer  for  the  price  of  the  goods  him- 
self; for  insufficient  pledges  are  as  no  pledges  (/).  Sheriffs,  however, 
gradually  became  remiss  in  their  duty,  and  often  neglected  taking  these 
pledges  de  retomo  habendo ;  or,  if  any  were  taken,  for  the  most  part 
they  were  found  to  be  indigent  and  irresponsible  people  (g).  The  sta- 
tute 11  Geo.  II.  c.  19,  s.  23,  therefore,  for  the  better  securing  the 
payment  of  rents  and  preventing  frauds  by  tenants,  enacted,  "  That  to 
prevent  vexatious  replevins  of  distresses  taken  for  rent,  all  sheriffs  and 
other  officers  having  authority  to  grant  replevins  may  and  shall,  in 
every  replevin  of  a  distress  for  rent,  take  in  their  own  names,  from  the 
plamtiff,  and  two  responsible  persons  as  sureties,  a  bond  in  double  the 
value  of  the  goods  distrained  (such  value  to  be  ascertained  by  the  oath 
of  one  or  more  credible  witness  or  witnesses  not  interested  in  the 
goods  or  distress,  which  oath  the  person  granting  such  replevin  is 
hereby  authorized  and  required  to  administer),  and  conditioned  for 
prosecuting  the  suit  with  effect  and  without  delay,  and  for  duly  re- 
toming  the  goods  and  chattels  distrained,  in  case  a  return  shall  be 
awarded,  before  any  deliverance  be  made  of  the  distress."  The  statute 
is  expressly  confined  to  distresses  for  rent,  and  a  rent-charge  is  within 
its  meaning  (A).  When,  therefore,  the  distress  is  not  for  rent,  the 
pledges  taken  by  the  sheriff  are  according  to  the  statute  of  West- 
minster 2,  and  may  be  by  bond,  and  that  too  of  the  plaintiff  himself 
only ;  for  the  sheriff  being  answerable  for  the  sufficiency  of  the  pledges, 
may  take  the  security  as  he  pleases,  since  it  is  at  his  own  peril.  In 
such  case,  although  the  bond  is  not  assignable  at  law,  the  party  may 
apply  to  the  sheriff  for  the  bond,  and  sue  upon  it  in  his  name.     On 

(d)  Imp.  Gilb.  Replev.  89.  responsibility  of  the  pledges,  and  allowing^ 

(e)  Blacken  Y.Crutop,  1  Lord  Raym.  278.  the  bond  to  be  assigned  with  a  view  to  pre- 
(/)  Co,  Litt.  145;  2  Inst  340.  vent  vexatious  replevins,  was  the  object  of 
{g)  Before  the  passing  the  statute  11  the  2drd  section  of  the  statute  11  Geo.  II. 

Geo.  IL  C.19,  8.  23,  the  constant  usage  was  c.  19,  which  has  rather  modified  and  im- 

to  take  a  bond  from  the  pledges  in  replevin  proved  the  former  securitv,  than  created  a 

on  the  statate  Westminster  2,  c.  2,  the  word  new  one.     The  pledges  therefore  required 

**pl^"  being  holden  to  be  synonymous  by  the  statute  Westminster  2,  c.  2,  and  the 

with  sureties,  according  to  Holt  and  Treby,  sureties  by  the  11  Geo.  II.  c.  19,  are  in 

C.  J.,  1  Lord  Raym.  278 ;  see  also  Lutw.  effect  the  same,  and  in  practice  no  more 

687;  Dalton,  Sher.  438,  ch.  113.     But  the  than  one  bond  is  ever  taken, 
sum  in  which  the  bond  should  be  taken  {h)  Short  v.  Hubbard,  2  Bing.  349;   9 

appears  not  to  have  been  defined.    To  make  Moore,  667. 
we  security  more  effectual  by  fixing  the 
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Book  HL    tbe  other  hand,  the  pledges  taken,  when  the  distress  is  for  rent,  are 
SgcT^V  '    governed  by  statute  U  Geo.  II.  c.  19,  and  must  be  by  bond  with  two 


sureties,  and  ought  to  be  in  double  tbe  value  of  the  goods  distrained  (i). 
The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties,  unless 
reasonable  inquiries  have  been  made  respecting  them  (A).  By  the 
statute  11  Geo.  II.  c.  19,  s.  23,  the  sheriff  is  ordered,  at  the  request 
and  costs  of  the  avowant,  or  person  taking  cognizance,  to  make  an 
assignment  to  him  of  this  bond  (/),  which  enables  him  to  sue  upon  it 
in  his  own  name ;  and  the  Court  where  the  action  is  brought  may,  by 
rule  of  Court,  which  shall  have  the  effect  of  defeasance  to  the  bond, 
give  such  relief  to  the  parties  as  may  be  agreeable  to  justice.  Tbe 
replevin  bond  may  be  taken  by  any  officer  who  has  power  to  grant 
replevins  (m). 

(d)  Beplemiij  hew  made. 
Tncet^BgB  to       In  distress  for  rent,  the  statute  II  Geo.  II.  c.  19,  s.  23,  clearly  and 
t^^tra^ed    distinctly  points  out  the  course  to  be  pursued ;   it  directs  sheriffi  and 
for  Rent  other  officers  granting  replevins,  to  take  from  the  plaintiff,  and  two 

responsible  persons  as  sureties,  a  bond  in  double  the  value  of  the  goods 
distrained,  conditioned  for  prosecuting  the  suit  with  effect,  and  for  a 
return  of  the  goods.  Although  the  Small  Debts  Act,  9  &  10  Vict 
c  95,  8.  1 19,  has  taken  from  the  sheriff  tbe  jurisdiction  to  hear  and 
determine  replevin  suits,  and  has  conferred  it  upon  the  new  Coonty 
Courts,  he  is  still  bound  to  make  replevins,  and  to  take  bonds  onder 
the  11  Geo.  II.  c.  19,  s.  23,  to  prosecute  the  suit  with  effect  and  tcidk- 
aut  delay  (n).  The  sheriff  is  authorized  to  assign  the  bond  to  the 
avowant,  or  person  making  cognizance ;  and  if  the  bond  be  forfeited, 
the  avowant  may  bring  an  action  in  his  own  name ;  and  the  Court 
may  by  rule  give  relief  to  the  parties.  When,  therefore,  in  case  of  rait, 
the  tenant  means  to  replevy,  he  must,  within  five  days  after  notice 
of  the  distress,  take  with  him  two  housekeepers  living  in  the  city  or 
county  where  the  distress  was  made,  and  go  to  tbe  sheriff's  office  of 
such  city  or  county,  or  to  the  office  of  a  deputy  (o) ;  and  when  there, 
he  must  enter  into  the  bond  with  the  two  housekeepers  as  sureties, 
according  to  the  statute.  When  this  is  done,  the  sheriff  will  direct  a 
precept  to  one  of  his  bailiffs,  and  the  possession  of  the  goods  wili  be 

(0  In  Miert  v.  Lotkwood,  9  DowL  975,  Q.  B.,  158  ;  12  Jurist,  S5L 

the  Court  expressed  disapprobatioD  of  tbe  (/)  This  assignmeDt  does  not  noirreqiBre 

practice  of   taking   a  bond  to  a  grreater  a  stamp. 

amoant  than  double  the  value  of  the  goods  (m)  Thampttm.  v.  Fardsm,  1  Man.  &  Gr. 

distrained,  even  though   a  condition  was  535;  1  Scott,  N.  R.  275;  S  Dowl  813. 

added  to  indemnify  the  sheriff;  which  it  was  (a)  Edmmdt  v.  Chaliu,  7  C.  B.  Rep>  41S; 

admitted  was  a  usual  condition  before  the  6  Dow.  &  Low.  581.     In  BelkaetU  v.  Baat- 

statute  11  Geo.  II.  wood,  6  Exch.  Rep.  295,  a  question  was 

(k)  Hmdle  v.  BUdsM^  5  Taunt  225;  1  raised,  but  not  decided,  as  to  the  p«werof 

Marsh.  27  \  Jeffgry  v.  Boitard,  4  Ad.  ft  EL  courts  to  grant  replevins  independently  of 

828 ;  6  Nev.  &  Man.  803 ;  2  Har.  St  WoL  the  power  to  trv  diem. 

60;  Plumer  v.  Briteoe,  17  Law  J.,  N.  S.,  (o)  Sea  ante',  p.  664.  note  (•)> 
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restored  to  the  tenant,  to  abide  the  event  of  the  suit  in  repleyin  (p).  Book  III. 
Upon  the  plaint  being  made,  and  pledges  found,  the  sheriff  or  one  of  g^'^^  s.  * 
his  deputies,  as  above,  is  bound  to  make  replevin  of  the  goods  or  cattle 
distrained  (q) :  to  do  this,  he  may  either  grant  a  warrant,  or  be  may 
by  parol  or  precept  command  his  bailiff  to  deliver  the  goods,  that  it, 
to  make  replevin  of  them  (r).  A  service  of  notice  of  replevy  by  an 
infant  is  illegal  and  void  (s).  Notice  of  the  replevin  should  be  given 
to  the  distrainer  in  order  to  maintain  an  action  for  seHing  the  goods 
after  a  replevin  has  been  granted  (0* 

The  statute  of  Marlbridge  does  not  empower  the  sheriff  to  replevy  Proceedings  to  d 
goods  within  a  Uberty,  having  a  prescriptive  right  to  grant  replevin,  dutndned^in «     ^ 
until  after  a  demand  has  been  made  on  llie  bailiff  of  the  liberty^  and  a  Liberty, 
refusal  by  him  to  comply  with  the  demand  (u).     If  the  distress  be 
made  in  a  franchise  or  bailiwick,  the  sheriff  is  to  direct  the  replevin  to 
the  bailiff  thereof  to  deliver  the  goods  upon  pledges,  and  if  he  make 
no  ansrwer,  or  return  that  he  will  make  no  deliverance,  or  tbe  like^ 
then  the  sheriff  may  enter  into  die  liberty,  and  male  deliverance.    But 
if  the  distress  be  taken  without  the  liberty,  and  impounded  within  the 
liberty,  then  the  sheriff  may  enter  and  make  deliverance,  and  need  not 
first  make  out  a  warrant  to  the  bailiff  of  the  liberty  (x) :  because  the 
caption,  which  is  one  of  the  points  complained  of  in  the  replevin,,  was 
in  the  county,  and  out  of  the  liberty ;  and  therefore  the  right  to  make 
a  deliverance  ought  to  be  in  that  officer  within  whose  jurisdiction  the 
cause  of  complaint  first  arose  (y). 

To  execute  the  replevin,  the  sheriff  or  his  officer  is  expressly  autbo-  Author!^  of 
rized  by  the  statute  Westminster  1,  3  Edw.  I.  c.  17,  to  break  open  a  making  the^ 
bouee,  to  make  delivery  of  the  cattle,  &c. :  for  the  practice  in  earlier  l^pl^vin* 
times,  of  driving  distresses  into  castles  and  strongholds,  was  so  frequent, 
as  to  require  this  act  of  the  legislature  to  put  further  power  into  the  bands 
of  the  sberifil     And  further  to  deter  persons  distraining,  from  refusing 
or  ni^lectiDg  to  deliver  the  distress,  the  statute  directs  that  the  castle 
or  stronghold  should  be  razed  or  thrown  down  (z).     But  this  exem- 
plary punishment  could  not  be  inflicted  upon  the  sheriff's  return  merely, 
it  could  not  take  place  until  judgment  was  obtained  in  a  superior 
Court  at  the  suit  of  the  Queen  (a).    To  execute  a  replevin,  however, 
the  sheriff  may  not  only  break  open  doors,  but  may  call  upon  the 

(p)  2  SeU.  Pk^w.  158 ;  Arch.  Frac.  9S6,  the  control  of  the  Quern's  superior  GouitSt 

8tb  edit.  and  punishable  by  attachment  for  sueh  mis-                              , 

(q)  2   SeU.   Prac  24^.     The  sheriff  is  behaviour. 

obliged  to  grant  replevins  in  all  such  cases  (r)  Bull.  N.  P.  52. 

as  are  allowed  by  law ;  and  the  officer  who  Is)  Cuckson  v.  Winter,  2  Man.  ft  Ryl.  818. 

takes  the  goods   by  virtue  of  a  replevin,  (t)  Moutuey  v,  DamoH,  6  AL&  EL  752 1 

issuing  for  what  cause  soever,  is  not  liable  1  Nev.  &  Per.  768;  WiU.  WoL  &  Dav.  288. 

to  an  action  of  trespass;  unless  the  party,  (v)  Ibid. 

ia  whose  poaseasion  the  goods  were*  claim  (r)  2  Inst  149, 194. 

property  tbec«in :  and  in  all  cases  of  mis*  {y)  Gilbert's  Distresses,  8kc  100. 

Debavionr  by  the  aheri0;.or  other  officers,  in  (s)  Ibid,  et  seq.  aoa 

relation  to  replevins,  they  are  sul^ect  to  (a)  2  Inst  194. 
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Book  III. 

Chapter  V, 

Sect.  3. 


Within  what 
Time  the  Re- 
plevin must  be 
made. 


Mode  of  ascer- 
taining the 
Value  of  the 
Goods. 


Nature  and 
Effect  of  the 
ReplevinBond. 


posse  comitatus  to  help  him :  and  by  the  letters-patent  to  the  sherit^ 
every  person,  ecclesiastical  or  temporal,  above  fifteen  or  under  seventy 
years  of  age,  is  bound  to  assist  him  in  all  things  touching  his  office  (i). 
If  it  be  notified  to  him,  who  comes  in  aid  of  the  sheriff  or  his  officer, 
lllat  a  claim  of  property  is  made,  he  at  his  peril  ought  to  desist;  br'if 
he  take  the  goods  away,  he  will  be  a  trespasser  ab  initio  (c).  If  the 
sheriff  come  to  make  replevin  of  beasts  impounded  in  another  man's 
soil,  and  the  place  be  inclosed,  and  have  a  gate  open  to  the  indosore, 
he  cannot  break  the  inclosure,  and  enter  thereby,  when  he  may  enter 
by  the  open  gate :  but  if  the  owner  hinder  him,  so  that  he  cannot  go 
by  the  open  gate  for  fear  of  death,  he  may  break  the  indosure  and 
enter  there. 

With  respect  to  distresses  for  rent, — before  the  statute  which  audio- 
rized  the  sale  of  the  goods, — and  distresses  for  other  than  rent,  at  the 
present  day,  there  is  no  particular  time  within  which  the  replevin  most 
be  made ;  for  as  the  distress  could  not  be  disposed  of,  it  could  be  onij 
kept  as  a  pledge.  Even  with  respect  to  distresses  for  rent  subsequent 
to  the  statute,  neither  the  removal  of  the  distress  firom  the  demised 
premises  after  five  days,  nor  an  appraisement  of  the  distress,  takes 
away  the  tenant's  right  to  replevy  (d) :  for  so  long  as  the  goods  re- 
main unsold,  the  tenant  may  replevy,  although  after  the  five  days 
allowed  by  the  statute  (e). 

By  the  above-mentioned  statute,  1 1  Geo.  11.  c.  19,  s.  23,  tfaeaherifl^ 
on  taking  a  replevin  bond,  must  ascertain  the  value  of  the  goods  de- 
trained on  oath :  which  must  be  sworn  by  some  person  acqnainled 
with  the  goods  and  their  value  (/),  before  the  person  grantii^  tbe 
replevin,  who  will  require  to  be  informed  of  the  nature  of  the  daim 
made,  that  he  may  refuse,  if  the  case  be  not  properly  the  subject  of  a 
replevin.  Where  the  under-sheriff  administered  the  oath  to  J..  £.  the 
broker,  and  there  was  also  written  on  the  margin  of  the  replevin  bond, 
*'  A,  B.  maketh  oath  that  the  value  of  the  goods  within  specified  is 
49Z.  \Qs, :"  it  was  held,  that  this  was  a  mere  memorandum,  and  did 
not  require  an  afiidavit  stamp  {g). 

The  condition  of  the  replevin  bond  is  for  prosecuting  the  suit  with 
effect,  which  means  success  (h)i  and  for  duly  returning  the  goods  and 
chattels  distrained,  if  a  return  be  awarded:  it  is  occasionally  con- 
ditioned also  for  indemnifying  the  sheriff.  Although  it  is  usual  to 
take  the  bond  with  two  sureties,  it  seems,  that  if  the  bond  be  entered 
into  by  one  surety  only,  it  is  within  the  statute,  and  available  by  tk 


(6)  2  Inst.  194. 

(c)  Bac.  Abr.  tit  Replwin,  (E  4). 

(d)  Jacob  V.  King,  5  Taunt.  461 ;  1  Manh. 
135. 

(e)  Anon.,  1  Chit  196,  (a);  and  seeGrtf- 
fitht  V.  Stephens,  1  Chit  196. 

(/)  Middkton  v.  Bryan,  8  Maule  &  Selw. 
156. 


{g)  Dunn  v.  Lowe,  4  Binff.  19S ;  12  Mom% 
407. 

(h)  Tumor  ▼.  Tuner,  2  Brod.  k  Bisf. 
107;  4  Moore,  616;  Morgan  t.  (Trj^Btt,  7 
Mod.  380 ;  per  Lee,  C.  J.  So  tlie  bond 
given  under  tbe  County  Courts  Act,  9  &  10 
Vict  c.  95,  s.  121 ;  Tummkiiie  ▼.  ITiimui,  1 
Car.  &  Kir.  626. 
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sheriff  against  such  surety  (i).    It  has  been  questioned,  whether  a     Book  III. 
bond  taken  by  the  sheriff  upon  making  replevin,  but  not  in  all  points       sect.  3. 


conformably  to  the  directions  of  the  statute  1 1  Geo.  11.  c.  19,  be 
ayailabie  and  assignable ;  and  whether  the  sheriff,  taking  a  bond  with 
sureties  from  a  tenant  replevying  his  goods  distrained  for  rent,  is  n(9t 
bound  to  pursue,  in  every  respect,  the  terms  of  the  statute.  It  has 
been  held,  however,  that  a  bond  conditioned  to  prosecute  the  action 
with  effect,  and  to  indemnify  the  sheriff,  is  good,  and  may  be  assigned 
and  proceeded  on  in  the  name  of  the  assignee,  under  the  statute, 
although  it  do  not  require  by  the  condition  that  the  suit  shall  be  pro- 
secuted without  delay,  and  although  it  contain  an  undertaking  to  m- 
demnify  the  sheriff(A).  A  rent-charge  is  within  the  meaning  of  the 
statute ;  therefore,  in  a  distress  for  such  a  rent  the  sheriff  may  take 
and  assign  a  bond,  as  in  a  replevin  for  any  other  kind  of  rent ;  and  a 
bond  so  taken  by  the  sheriff,  and  conditioned  for  appearance  at  the  next 
County  Court,  for  prosecuting  the  plaint  with  effect,  making  a  return 
if  adjudged,  and  indemnifying  the  sheriff  from  all  charges  and  damages 
by  reason  of  the  replevin,  is  authorized  by  the  above  statute  (Z).  As 
the  jurisdiction  of  the  old  County  Courts  in  replevin  is  by  the  1 19th 
section  of  the  Small  Debts  Act,  9  &  10  Vict.  c.  95,  transferred  to  the 
new  County  Courts,  a  bond  conditioned  for  appearing  at  the  next 
County  Court,  and  there  to  prosecute  the  suit  with  effect,  is  bad ;  it 
ought  to  require  the  suit  to  be  prosecuted  in  the  next  district  County 
Court  with  effect  and  without  delay  (m). 

The  sheriff,  in  all  cases  of  distress  for  other  than  rent,  usually  takes  Proceeding  to 
a  bond  from  the  plaintiff,  at  the  time  the  goods  are  delivered  to  him  "£  distraint 
by  virtue  of  the  replevin,  conditioned  that  he  should  prosecute  his  suit  for  other  than 
with  effect,  and  return  the  goods ;  and  it  has  been  held,  that  the  sheriff 
has  a  right  to  take  such  bond  for  his  security  under  the  statute  of  West- 
minster 2  (»). 

(e)  Writ  of  Withernam. 
As  it  frequently  happened  that  the  sheriff  could  not  get  at  the  cattle  Writ  of  WU 
or  goods  taken,  from  their  being  secreted,  or  otherwise  disposed  of;  proJeedings 
in  such  case,  where  the  proceeding  was  by  original  writ,  he  returned  to  by  OriginaL 
the  writ,  to  the  alias  or  the  pluries,  that  the  cattle  were  eloigned  (o), 
that  is,  that  they  were  conveyed  to  places  unknown  to  him,  so  that  it 
was  not  in  his  power  to  obey  the  writ     Upon  this  return,  it  was  usual 
to  award  another  writ  to  the  sheriff,  directing  him  to  take  other  cattle 
of  the  party  distraining,  of  equal  value  with  those  eloigned,  and  deliver 

(i)  jtmsien  ▼.  Houtard,  7  Taunt  28,  327 ;  (m)  Edmondt  v.  OudUt,  7  C  B.  Rep.  413; 

2  Marah.  852  ;    1   Moore,  68  ;   Hucker  y.  6  Dow.  &  Low.  581. 

(krdomj  1  Cromp.  &  Mees.  58 ;  8  Tyr.  107.  (n)  Blackett  y.  Critsop,  1  Lord   Raym. 

(k)  Dunbar  v.  Zhmn^  10  Price,  54.  278. 

(/)  Skart  V.  Hubbard,  2  Bing.  849 ;   9  (o)  Salk.  581. 
Moore,  667. 
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them  to  the  plaintiff,  until  such  time  as  the  cattle  first  taken  shooldbe 
forthcoming,  and  this  writ  was  called  a  capias  in  withernam  (p),<Tom 
tile  Saxon  words  "  weder,"  other,  and  "  naam,"  distress  (}).  If  upoo 
the  first  withernam,  a  nihil  was  returned,  tiien  an  alias  and  pluriei 
feplevin  was  issued,  and  so  on  to  a  capias  and  exigent;  for  a  capm 
and  process  of  outlawry  were  held  to  lie  upon  a  capias  in  withoniD, 
upon  the  sheriff's  special  return  of  nulla  bona  on  the  witherDam. 

If  on  the  plaint,  the  sheriff,  or  the  bailiff  on  the  sheriflTs  precept, 
returned  that  the  cattle,  &c.,  were  eloigned,  the  sheriff  awarded  la 
inquest  of  office :  and  if  such  eloignment  was  Sound  true,  a  capias  in 
withernam  issued  to  take  other  cattle,  which  the  sheriff  was  to  keep 
till  the  defendant  gaged  deliverance  (r).  If  on  this  withernam  die 
bailiff  returned  that  the  other  party  had  not  anything,  be  had  aoiiitt 
and  pluries,  and  so  infinite;  but  he  had  no  other  remedy,  because  no 
capias  could  lie  out  of  the  Queen's  Courts  («).  If  the  sheriff  wooH 
not  award  a  withernam,  the  plaintiff  might  have  a  writ  out  of  ChuoeiT 
directed  to  him,  rehearsing  the  whole  matter,  and  commanding  bin  to 
award  a  withernam ;  and  he  might  have  an  alias,  and  afterwards  i 
pluries,  and  an  attachment  against  the  sheriff,  if  he  would  not  eiecate 
the  Queen's  command  (t). 

The  writ  of  withernam  ought  to  rehearse  the  cause  returned  by  fc 
sheriff,  for  which  he  could  not  replevy  the  cattle  or  goods;  for  it  does 
not  lie  upon  a  bare  suggestion  that  the  beasts  are  eloigned  (a).  The 
withernam  is  but  mesne  process,  and  cannot  be  an  execution,  because 
it  is  granted  before  judgment;  it  seems,  however,  that  both  tbcplwfr 
tiff  and  defendant  may  have  a  withernam. 

Although  upon  an  elongata  returned,  tlie  defendant's  cattle  bk 
taken  in  withernam ;  yet  upon  his  appearance  (ar),  and  pleading  w» 
cepit,  or  claiming  property,  the  defendant  shall  have  his  cattle  again; 
and  if  they  are  eloigned,  a  withernam  against  the  plaintiff;  for  if  the 
property  or  taking  be  in  question,  there  is  no  reason  that  the  plaintiff 
should  have  the  defendant's  cattle.     So,  although  upon  the  withemam 
the  cattle  are  restored  to  the  party  who  eloigned  them,  yet  he  shall 
pay  a  fine  for  his  contempt.    Where  cattle  were  taken  on  a  withernam, 
although  they  were  not  in  such  case  replevisable,  upon  satisfecttn 
being  made  by  the  party,  the  usual  course  for  the  Court  was  to  awwd 
a  writ  of  restitution  (y).     Cattle  taken  in  withernam  may  be  worked, 
or,  if  cows,  may  be  milked ;  for  the  party  has  them  in  lieu  of  his  own: 
and,  as  the  party  is  to  have  the  use  of  the  cattle,  he  is  not  to  hafc  any 
allowance  or  payment  for  the  expenses  he  has  been  at  in  BEmintainiag 
them. 


(p)  1  Wms.  Saund.  195  a,  note  [3];  Reg. 
82  b ;  Com.  Dig.  tit  Replevin,  (8  K  1). 
(q)  2  Inst.  140. 
(r)  Imp.  Gilb.  Replev.  109. 
(0  Ibid.  108. 


(t)  Bac.  Abr.  tit  Replevin. 

(u)  Ibid. 

(')  Ibid. 

(y)  AnneeUy  ▼.  /oAwofi,  Ctol  Efix.  ISl 
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(f)  Procedure  in  the  Inferior  Cotirt.  ^^teI^  V. 

Where  the  replevin  is  executed  at  the  time  the  bailiff  makes  deli-       ^^^'''  ^- 

verance,  he  ought  also  to  attach  the  defendant  by  his  goods  to  make  Course  of  Pro- 
°  .  cedure  in  the 

him  appear  at  the  next  County  Court  day ;  for  in  this  action  the  attach-  old  County 
ment  is  the  first  process,  because  the  replevin  complains  of  a  tortious  C®"'^' 
taking,  which  is  in  the  nature  of  a  trespass  (z) ;  a  summons,  however, 
is  the  more  usual  process  in  practice  (a).  The  procedure  up  to  this 
point  may  all  take  place  out  of  Court,  for  the  statute  gives  the  sheriff 
power  to  replevy  upon  complaint  made  to  him,  which  is  construed  to 
be  immediately,  and  without  waiting  for  his  next  Court  (i).  It  has 
been  decided,  that  until  the  plaint  is  entered  in  the  County  Court,  there 
is  no  commencement,  of  which  a  superior  Court  can  take  notice  (c). 
It  has,  however,  been  doubted,  whether  a  replevin  can  be  regularly 
granted  without  the  plaint  being  first  entered ;  but  the  construction  of 
the  Statute  of  Marlbridge(d)  seems  to  have  been  too  invariable  to 
admit  of  a  question.  Proceedings  in  replevin  cannot  be  carried  on  in 
lJ)e  Hundred  Court,  Court  Baron,  or  any  other  Court  claiming  a  juris- 
diction over  such  proceedings  by  prescription,  unless  by  process  of  the 
Court  after  plaint  entered :  even  this  is  doubtful.  It  is  settled  that 
replevin,  however,  lies  by  plaint  in  London  {e). 

The  proceedings  being  now  taken  in  the  County  Courts  established  Proceedings  in 
under  the  statute  9  &  10  Vict.  c.  95  (/),  which  are  Courts  of  Record  (^r),  J^ySj^u"" 
the  plaint  is  to  be  entered  in  the  Court  holden  for  the  district  wherein  dcr  9  &  10 
the  distress  was  taken  (A).     Replevin  cannot  be  joined  with  any  other 
form  of  action  in  these  Courts  (i).     On  entering  a  plaint  in  replevin, 
the  plaintiff  must  specify  and  describe  in  a  statement  of  particulars  the 
cattle,  or  the  several  goods  and  chattels,  taken  under  the  distress,  and 
of  the  taking  of  which  he  complains  (A). 

The  pleadings  in  the  old  County  Court  are  analogous  to  those  in  Pleadings  and 
the  Courts  above,  although,  not  being  a  Court  of  Record,  by  the  statute  old*  County  ^  * 
4  Anne,  c.  16,  the  parties  are  not  entitled  to  plead,  avow  or  plead  in  Courts, 
bar  several  matters.     For  the  same  reason,  in  the  cases  specified  by 
the  statute,   in  which  demurrers  should  be  special  in  the  superior 
Courts,  they  may  be  here  always  general.     In  the  several  County 
Courts  there  seems  to  be  so  much  diversity  of  practice,  and  so  little 

(«)  Imp.  Gilb.  Replev.  93.  12  &  13  Vict  c.  61.    See  post,  Chap.  IX., 

(a)  Wilk.  Replev.  SO.  Sect.  3. 

{b)  2  Inst.  140.  (g)  Sect  8. 

(c)  Tesseyman   ▼.  Gildart,  1  New  Rep.  (A)   Sect.  120,  which  enacts,  **  that  in 

292.  every  such  action  of  replevin,  the  plaint 

{d)  2  Inst  140.     By  this  statute,  52  Hen.  shall  be  entered  in  the  Court  holden  under 

III.  c.  21,  the  sheriff  may  hold  plea  in  the  this  act  for  the  district  wherein  the  distress 

County  Court,  on  replevin  by  plaint,  what-  was  taken." 

ever  may  be  the  value  of  the  subject  in  dis-  (t)  Mungeam  v.  Wheatley,  6  Ezch.  Rep. 


ay  I 
Pute,  although  in  other  actions  he  shall  only      88. 
hold  plea  where  the  matter  is  under  40<. 


(k)  Rules  of   Practice  for  tha  County 

value';  2  Black.  Com.  149.  Courts,  No:  25.     See  Archbold's  Practice 

(«)  HaUett  V.  Birt,  1  Lord  Rayra.  219.  of  the  New  County  Courts,  p.  124,  Srd  edi- 

(/)  Amended  by  12  &  13  Vict  c.  101,      tion,  and  this  form,  post,  Book  lY.,  Chap. 

and  14  &  15  Vict.  c.  101,  and  extended  by      VI.,  Sect  2. 
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strictness  obseired,  that  it  would  be  impossible  to  lay  down  any  nik 
It  should  be  observed,  however,  that  unless  the  declaration  states  the 
cause  of  action  to  have  arisen  within  the  jurisdiction  of  the  Court,! 
writ  of  false  judgment  lies  (Z).  If  the  taking  be  in  right  of  the  crowo, 
or  if  anything  touching  the  freehold  come  in  question  (m),  or  aodeot 
demesne  be  pleaded,  or  if  the  distrainer  claim  property  in  the  goods, 
and  on  a  writ  de  proprietate  proband^  they  may  be  found  to  be  his,  tbe 
sheriff  can  proceed  no  further,  but  must  return  the  proceedings  into 
the  Court  of  Queen's  Bench  or  Common  Pleas,  to  be  there,  if  tho«gl< 
advisable,  finally  determined.  A  man  cannot  claim  property  in  tl>^ 
County  Court  by  his  bailiff  or  servant,  for  if  the  claim  be  false,  a  fioc 
will  be  imposed  for  the  contempt :  but  in  the  Queen's  Bench  one  aaj 
make  cognizance  and  claim  property  by  a  bailiff;  for  there  the  Iwtf 
is  not  liable  to  a  fine.  If  the  party  have  property,  and  omit  to  eta 
it  before  the  sheriff,  he  may,  notwithstanding,  plead  property  in  bin- 
self,  or  in  a  stranger,  either  in  abatement  or  in  bar. 

If  the  defendant  claim  property,  the  sheriff  cannot  proceed  in  w 
County  Court,  for  the  question  of  property  must  be  tried  by  writ  h 
this  case,  therefore,  the  plaintiff  may  have  the  writ  de  proprietate  p 
band&  to  the  sheriff,  who  is  to  give  notice  to  the  parties  of  Uie  time  aid 
place  of  executing  it,  for  it  is  an  inquest  of  office.  None,  howerer,  W 
he  who  is  party  to  the  replevin  shall  have  the  writ  de  proprietate  jwO' 
band&.  This  writ  issues  out  of  Chancery,  Queen's  Bench  or  ComfflOB 
Pleas.  When  it  issues  out  of  Chancery,  it  is  an  original,  and  goesapon 
the  sheriff's  return  to  the  alias  writ  of  replevin ;  when  out  of  either  a 
the  other  Courts,  it  is  judicial,  and  granted  on  the  return  of  the  pinned 
for  the  pluries  is  returnable  only  there,  the  original  and  alias  giving  oo 
day,  but  being  merely  vicontiel  (n).  The  sheriff  is  to  return  the  dai« 
of  property  on  the  pluries,  before  which  time  the  writ  de  propnrtiie 
proband^  does  not  issue,  for  it  recites  the  pluries.  If  it  be  foond  w 
the  plaintiff,  the  sheriff  is  to  make  deliverance ;  if  for  the  defendant* 
then  he  is  to  proceed  no  further.  But  being  an  inquest  of  office,  the 
plaintiff  may  notwithstanding  have  a  replevin  to  the  sheriff,  and  if  ^ 
return  the  claim  of  property,  yet  it  shall  proceed  in  the  Common  Ple^ 
where  the  property  shall  be  put  in  issue  and  finally  tried. 

Sect.  4. — Removal  into  Superior  Court 
It  has  seldom  happened  that  a  replevin  suit  of  any  consequence  has  \ 
been  decided  in  the  inferior  Court,  as  the  suit  might  be  removed  at  any  | 
time  before  final  judgment  (o),  by  either  of  the  parties,  into  the  Court*  i 
of  Queen's  Bench  or  Common  Pleas,  to  be  there  determined,  and  that 


(0  See  Watson's  Sheriff,  294i. 

(m)  As  if  a  title  to  the  freehold  is  set  up, 
even  though  an  issue  is  taken  on  some  other 
collateral  matter;  Timtitwood  ▼.  Po/Hion,  3 


Com.  B.  Rep.  248. 

(»)  Bac.  Abr.  tit  Repkpbh  (B  4> 
(o)  Beawm  ▼.  Protkuk,  2  Bmr.  H^ 
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without  any  actual  cause  shown.    It  has  been,  therefore,  usual  to  cany    Book  111.    , 
it  up,  in  the  first  instance,  to  Westminster  Hall.    There  is  this  distinc-       ggcT.  4. 


tion,  however,  in  the  form  of  the  writ  of  removal,  that  the  one  obtained 
by  the  plaintiff  alleges  no  cause  for  the  removal,  whilst  that  sued  out 
by  the  defendant  has  a  mere  formula  of  cause  alleged.  It  is  said  that 
I  replevin  shall  not  be  removed  out  of  a  Court  Baron  without  cause, 
nther  by  the  plaintiff  or  defendant,  for  the  prejudice  that  may  thereby 
:ome  to  the  lord  (p). 

With  respect  to  replevin  suits  commenced  in  the  County  Courts,  8  &  10  Vict 
established  under  the  statute  9  &  10  Vict.  c.  95,  it  is  enacted,  s.  121,  ^    ' 
'  that  in  case  either  party  to  any  such  action  of  replevin  shall  declare 

0  the  Court  in  which  such  action  shall  be  brought  that  the  title  to  any 
corporeal  or  incorporeal  hereditament,  or  to  any  toll,  market,  fair  or 
ranchise,  is  in  question,  or  that  the  rent  or  damage,  in  respect  of  which 
he  distress  shall  have  been  taken,  is  more  than  the  sum  of  20/.,  and 
hall  become  bound  with  two  suBScient  sureties,  to  be  approved  by  the 
lerk  of  the  Court,  in  such  sums  as  to  the  judge  shall  seem  reasonable, 
egard  being  had  to  the  nature  of  the  claim  and  the  alleged  value  or 
mount  of  the  property  in  dispute,  or  of  the  rent  or  damage,  to  pro- 
ecute  the  suit  with  effect  and  without  delay,  and  to  prove  before  the 
^urt  by  which  such  suit  shall  be  tried  that  such  title  as  aforesaid  is 

1  dispute  between  the  parties,  or  that  there  was  ground  for  believing 
bat  the  said  rent  or  damage  was  more  than  20/.,  then  and  not  other- 
rise  the  action  may  be  removed  before  any  Court  competent  to  try 
tie  same,  in  such  manner  as  hath  been  accustomed  (9)."  A  plaint  for 
replevin  and  for  an  excessive  distress  having  been  entered  in  a  County 
^urt  against  a  landlord  and  bailiff,  the  defendant,  by  leave  of  a  judge, 
n  affidavit  that  the  rent  exceeded  2()Z.,  sued  out  a  certiorari  to  remove 
lie  plaint  into  the  Exchequer.  The  writ  was  returnable  on  the  day 
lie  plaint  stood  for  trial ;  and  the  defendants'  attorney  then  presented 
ie  writ  to  the  judge,  and  offered,  on  the  part  of  one  of  the  defendants, 
)  make  the  declaration  required  by  the  9  &  10  Vict-  c.  95,  s.  121, 
tating  that  the  other  defendant,  the  bailiff,  was  unable  to  make  it 
'he  defendant,  the  landlord,  was  too  ill  to  attend,  but  he  had  executed 
power  of  attorney  to  a  third  party  authorizing  him  to  sign  and  seal 
ie  bond  required  by  the  above  section,  and  generally  to  perform  all 
och  acts  about  the  conduct  of  the  writ  as  he  should  think  proper, 
he  defendants'  attorney  tendered  the  bond,  which  was  conditioned  to 
rove  in  the  superior  Court  that  the  rent  exceeded  20Z.,  but  the  clerk 
f  the  Court  did  not  approve  of  the  sureties,  in  consequence  of  not 
aving  had  notice  in  time  to  inquire  into  their  sufficiency.  The  judge 
cfused  to  allow  the  certiorari,  and  tried  the  cause  on  the  ground  of  the 

{p)  Reg.  85  b;  F.  N.  B.  70  (A);  2  Inst       and  the  case  of  Tunnicliffe  v.  Wilmot,  post, 

^:  Doct.  Plac.  356.  Chap.  IX.,  Sect  3.    The  form  of  this  bond 

(9)  See  also  sect  127  as  to  this  bond,      is  given,  post,  Book  IV.,  Chap.  VI.,  Sect  2. 
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want  of  time  to  inquire  into  the  sufficiency  of  the  sureties,  but  he  did  not 
fix  the  amount  for  which  they  were  to  be  responsible:  hdd,  hi  That 
there  was  no  ground  for  quashing  the  certiorari,    ^dly.  That  the  jodge 
was  liable  to  an  attachment  for  not  receiving  and  retoroing  the  writ, 
although  his  disobedience  was  not  wilful,  but  originated  in  an  enoneoas 
construction  of  an  obscure  statute.   3rdly.  That  the  declaration reqmrei 
by  the  121st  section  of  the  9  &  10  Vict.  c.  95,  may  be  verbally  mide 
either  by  the  attorney  in  the  cause  or  the  party ;  and  that  it  is  saffi- 
cient  if  made  by  one  of  several  defendants,  and  that  in  this  case  the 
person  named  in  the  power  of  attorney  was  authorized,  not  only  to 
sign  and  seal  the  bond,  but  also  to  make  the  declaration.    4thly.  That 
the  act  of  the  judge  in  receiving  the  declaration  is  ministerial;  that, 
after  receiving  it,  he  ought  to  fix  the  amount  of  the  security;  and  that, 
until  he  has  done  so,  the  question  as  to  the  sufficiency  of  the  soretia 
does  not  arise.    6thly.  That  the  sections  1  and  2  of  the  13  i  14  Vict 
c.  61,  do  not  apply  to  plaints  in  replevin,  and  therefore  the  bond  «« 
properly  conditioned  for  proving  that  there  was  ground  for  b&'ing 
that  the  rent  exceeded  20/.  and  not  50Z.    6thly.  That  a  certiorari  ondcr 
the  121st  section  of  the  8  &  9  Vict.  c.  95,  ought  to  be  made  retunttbfe* 
so  as  to  allow  sufficient  time  for  the  preliminary  inquiries  which  the 
section  directs  (r).    The  action  of  replevin  seems  to  be  regulated  hj 
the  above  section,  and  not  by  the  68th ;  and  therefore,  if  ndther  party 
take  steps  to  remove  the  action  under  the  121st  section,  the  mere  ^ 
of  title  being  in  question  at  the  trial  does  not  take  away  the  jurisdic- 
tion of  the  C5ounty  Court  (s).    An  application  for  a  certiorari  to  itsooift 
an  action  of  replevin  into  one  of  the  superior  Courts  ought  to  be  made 
to  a  judge  at  chambers,  and  not  to  the  full  Court  (0- 

The  method  of  removing  a  replevin  suit  depends  on  the  manner  n 
which  the  suit  was  commenced  below.  When  the  replerin  is  com- 
menced in  the  ancient  County  Court,  which  is  not  a  Court  of  Recow, 
by  plaint,  the  cause  is  removed  by  the  writ  of  recordari  facias  loq*" 
lam,  conimonly  called  a  re.  fa.  lo. :  this  is  an  original  writ  issuing  o«t 
of  Chancery,  is  only  applicable  to  a  Court  not  of  record,  and  is  ob- 
tained either  by  the  plaintiff  or  defendant  as  a  matter  of  course l«V 
By  the  writ  of  re.  fa.  lo.  the  sheriff  is  commanded,  that  in  his  w» 
county  he  cause  to  be  recorded  the  plaint,  which  is  in  the  same  cause, 
without  the  Queen's  writ,  and  that  he  have  the  record  m  the  Coort 
above  on  a  general  return  day.  The  sheriff,  having  directed  his  wa^ 
rant  to  two  or  more  bailiffs  to  summon  the  defendant,  makes  his  retorn 
to  the  writ(x).  This  return  must  be  of  the  plaint  itself,  and  no  more^. 
or  positively  that  there  is  no  plaint  pending  (y).     A  recordari  Jiww 


(r)  Mungean  ▼.  Wheatley,  6  Exch.  Rep. 


88. 


(i)  Yates  V.  Palmer,  7  Dow.  &  Low.  288. 
{t)  Bowen  ▼.  Evant,  6  Dow.  &  Low.  193. 
(v)  Watson's  Sheriff;  293.     If  made  re- 


turnable in  vacation,  diougli  by  iniiti^' 
is  bad;   Wright  y. Lewis,  9  DomllSi;^^ 
P.  C.  42. 

(x)  Watson's  Shenff,  293. 

W)  Wright  T.  Lewis,  S  Doml  51^ 
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loquelam  stays  all  Airther  proceedings  in  the  ancient  County  Court,     Book  III. 
though  delivered  after  interlocutory  judgment,  if  before  final  judg-      Vec"*.  * 


ment(2r).    The  writ  of  pone  lies  only  where  the  suit  is  commenced  by 

original,  and  is  therefore  gone  into  disuse.     If  the  suit  be  commenced 

in  other  inferior  Courts  not  of  record,  including  Courts  in  ancient 

demesne,  the  suit  is  moved  by  writ  of  accedas  ad  curiam,  which  is  a 

species  of  recordari  (a).     Where  the  replevin  suit  is  in  inferior  Courts 

of  lecord,  it  is  moved  by  writ  of  certiorari  (b) ;  but  it  has  been  held, 

that  a  plaint  in  replevin  cannot  be  removed  from  an  ancient  County 

Court  in  Wales  into  the  Queen's  Bench  by  certiorari  (c).     The  writ  of 

certiorari  is  the  proper  method  of  removing  a  plaint  in  replevin  out  of 

the  new  County  Courts,  and  the  removal  of  such  plaints  is  regulated 

by  the  121st  section  of  the  statute  9  &  10  Vict  c.  95  {d),  and  not  by 

the  90th  section  (e),  those  Courts  being  Courts  of  Record  (/).   All  the 

above  writs,  with  the  exception  of,  in  some  cases,  the  certiorari,  to 

remove  the  suit  from  an  inferior  Court,  are  in  their  nature  original 

writs,  and  issue  out  of  Chancery. 

In  order  to  sue  out  any  of  these  writs,  with  a  view  to  removing  the  Coarse  of  Pro- 
suit,  the  party  must  make  out  a  precipe  and  also  a  memorandum  to  wrft  of  Re-***^ 
the  party  to  sue  or  defend,  and  upon  giving  them  to  the  cursitor,  he  movaL 
then  makes  out  .the  writ.    This  must  be  carried  to  the  under-sheriff 
of  the  county,  who  returns  it  of  course.     If  the  sheriff  returns  to  the 
recordari,  tard^,  the  party  shall  have  an  alias,  &c.  {g).     By  the  recor- 
dari, nothing  is  removed  but  the  plaint ;  even  though  the  issue  should 
he  joined  below;  and  the  plaint  may  be  removed,  though  the  plaintiff 
has  discontinued  there.    The  plaint,  when  removed  into  the  superior 
Cour^  18  filed  with  the  filazer  of  the  county. 


Sect.  5. — Procedure  in  Superior  Court. 
(a)  Compelling  Procedure. 
If  the  plaintiff  remove  the  plaint,  he  should,  upon  the  return  of  the  Course  of  Pro- 
rp.  fa.  lo.,  file  it  and  the  plaint,  &c.,  with  the  filazer  of  the  county,  and  com^fAp. 
search  for  the  defendant's  appearance :  if  the  defendant  have  not  ap-  pearance  m 

the  SuDe**'**'* 

peared  on  or  before  the  appearance-day  of  the  return  of  the  re,  fa.  lo.,  court. 

(z)  Beaoan  v.  rrothesk,  2  Burr.  1151.     A  9  Dowl.  183. 

vdginent  of  non  pros  for  the  defendant  in  (a)  Wilk.  Replev.  26. 

^e  sheriff's  court  for  a  return,  and  for  a  (6)  Ibid. 

certain  sum  for  costs,  is  not  final,  as  it  re-  (c)  Edwards  ▼.  Bowen,  6  Barn.  &  Cres. 

pnres  the  intervention  of  a  jury  to  assess  206. 

^e  costs,  as  consequential  upon  the  da-  (d)  Amended  by  12  &  IS  Vict.  c.  101. 

Dages;  but  if  the  judgement  be  for  a  return  (e)  Mungean  v.  Wheatley,  6  Exch.  Rep. 

«ly,  it  is  final ;  the  judgment  having  been  88. 

woDounced  on  one   day,  but  the  specific  (/)  But  see  Arch.   Pract  of  the  new 

mm  given  for  costs  Dot  having  in  fact  been  County  Courts,  p.  125,  3rd  edit 

•eertained  until   a   later  day,  cannot  be  {g)  2  Sell.  Pr.  162 ;  Arch.  Prac.  989, 8th 

considered  as  a  perfect  judgment  until  the  edit 
aterdi^;   Wright  ▼.  Lewi$,  WoL  P.  C.  42; 

xx2 
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Book  III.     the  plaintiff  should  serve  him  with  a  rule  to  appear,  which  may  be  had 
Sect.  5.       &t  the  filazer's,  and  upon  his  non-appearance  thereto  sue  out  a  pone 
per  vadios.    The  pone  is  also  got  at  the  filazer's ;  a  summons  is  made 
out  thereon  at  the  sheriff's  oflBce,  and  served  upon  the  defendant  by 
the  officer.    If  no  appearance  be  entered  on  or  before  the  appearance- 
day  of  the  return,  get  the  sheriff  to  return  nihil  on  the  pone,  and  sue 
out  a  distringas,  which  may  likewise  be  done  at  the  filazer's,  and  pro- 
ceed to  levy  thereon ;  the  issues  may  be  4Z.,  next  8Z.,  and  so  on.  U 
the  defendant  do  not  appear,  proceed  with  other  writs  of  distringas  ad 
infinitum.     If  he  do  afterwards  appear,  he  must  pay  the  costs  of  tbese 
writs  (A).     If  the  defendant  remove  it,  he  must  file  the  re.  ia.Ia8Dd 
return  thereto  with  the  filazer;  and  having  entered  an  appearance,  he 
must  give  a  rule  for  the  plaintiff  to  declare ;  and  for  want  of  dedaratioo, 
when  the  rule  is  out,  he  may  sign  a  non  pros  for  not  declaring,  and 
immediately  sue  out  a  writ  de  retomo  habendo(t).     If  the  re.&.lo. 
be  not  returned,  so  as  to  enable  the  party  to  get  it  filed,  the  sheriff 
must  be  ruled  to  return  it. 
Nod  pros  ibr         If  the  plaintiff,  having  removed  the  cause,  do  not  proceed  tbefoOf 
and^P?^^'''^'  or  if  the  defendant  having  removed  it,  and  after  having  senred  tte 
denda  plaintiff  with  a  rule  to  declare,  and  demanded  a  declaration,  the  plain- 

tiff do  not  declare  or  proceed  therein,  the  defendant  maysignanoa 
pros,  and  judgment  pro  retorao  habendo,  and  then  sue  out  a  writ  pn> 
retomo  habendo,  which  may  be  obtained  from  the  filazer  (i).   W  the 
party  suing  out  a  re.  fa.  lo.  do  not  get  it  returned  and  filed  within  t^ 
terms,  the  other  party  should  apply  to  the  filazer  for  a  certificate  tbt 
the  same  is  not  returned  and  filed,  which  will  be  a  sufiicient  warrant 
for  the  cursitor  to  make  out  a  writ  of  procedendo,  by  which  the  canse 
may  be  remanded  to,  and  proceeded  in  by,  the  inferior  Court  (/).   Or 
if  either  party  having  sued  out  a  re.  fa.  lo.  neglect  to  file  it,  the  other 
party,  for  the  sake  of  expedition,  may,  without  waiting  till  the  end  of 
the  second  term,  sue  out  another  writ  of  the  same  nature  and  get  it 
returned  and   filed,   for  removing  the   proceedings   into  die  Coort 
above  (m).     If  after  the  plaintiff  is  non  prossed,  he  do  not  saeoota 
writ  of  second  deliverance,  and  to  the  writ  de  retomo  habendo  dft 
sheriff  return  that  the  goods,  &c.,  are  eloigned,  the  defendant  may  then 
have  a  capias  in  withernam,  and  after  that  an  alias  and  pluries,  and 
it  is  executed.     The  capias  in  withernam,  however,  in  this  case  is  hot 
mesne  process  to  compel  the  plaintifi'  to  declare  (») ;   and  it  8eeiss» 
that  as  soon  as  he  has  declared,  be  may  obtain  restitution  of  the  goock 
taken  under  it  upon  motion  (o). 

(h)  2  Sen.  Prac.  250;  Arch.  Prac.  991.  (m)  Ibid. 

8th  edit  (n)  Moor  ▼.  ffatU,  I  Lord  Raym.  6U; 

(0  F.  N.  B.  70  a.  12  Mod.  423. 

(k)  Arch.  Prac.  992,  8th  edit  (o)  Noy,  50;  2  Salk.  «2;  Arch.  ft«t 

(l)  Ibid.  989,  8th  edit  993,  8th  edit. 
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,v    ^    ,  Book  III. 

(b)  Declaration.  Chapter  v. 

When  the  proceedings  are  removed  from  the  County  Court,  the  re. 


&.  Jo.  being  returned,  and  the  appearance  of  the  defendant  entered,  Time  of  Dc- 
the  plaintiff  must  declare  de  novo.  The  parties  then  go  on  to  issue 
in  the  usual  way.  The  declaration  must  be  intituled  of  the  day  of  the 
month  and  year  on  which  it  is  delivered  (p).  Formerly  a  rule  to 
cfeclare  in  replevin  might  be  given  within  four  days  after  the  end  of 
the  term  in  which  the  writ  was  returned,  or  afterwards  (y).  But  now, 
by  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  53,  rules 
to  declare  are  unnecessary,  and  instead  thereof  a  notice  shall  be  sub- 
stituted requiring  the  opposite  party  to  declare  within  four  days,  other- 
wise judgment,  &c. 

The  declaration  in  replevin,  as  in  other  actions,  must  agree  with  the  ^*"®J**  ^°™l 
writ,  so  that  if  the  writ  be  of  catthy  and  the  declamtion  of  cattle  and  the  DecUra- 
ffoodSf  it  is  bad ;  so  where  in  replevin  the  writ  was  in  the  detinet,  and  *^°°' 
the  declaration  in  thedetinuit,  it  was  thought  to  be  a  material  variance  ; 
but  the  parties  agreed  to  amend.     The  declaration  complains  against 
the  defendant,  wherefore  he  took  the  goods  of  the  plaintiff,  and  un- 
justly detained  them,  against  sureties  and  pledges,  &c.,  until,  &c.    The 
old  form  of  declaring  against  sureties  (r)  and  pledges  has  been  pre- 
served to  this  day,  from  the  old  principle  that  the  lord  was  entitled  to 
keep  the  distress  until  the  tenant  offered  gages  and  pledges;  and  if, 
notwithstanding  this  offer  of  gages  and  pledges,  the  distress  was  still 
retained,   the  tenant  was  obliged  to  resort  to  the  replevin,  in  which 
he  complained  against  the  lord  for  the  detention  against  gages  and 
p/edge8(^).     A  distinction  prevailed  formerly  as  to  declaring  in  the 
detinet,  when  the  plaintiff  sought  to  recover  back  the  goods  detained, 
as  well  as  damages  for  the  detention  and  unlawful  taking ;   and  the 
detinuity  in  which  the  plaintiff,  having  already  had  the  goods  re-deli- 
vered to  him,  sought  to  recover  damages  only  for  the  taking  (t).    The 
former  mode  has  been  long  obsolete,  and  by  the  modem  action  of  re- 
plevin, the  plaintiff  does  in  fact  recover  the  goods  and  damages  in  the 
takings  just  as  much  as  in  the  action  by  the  detinet  {u). 

The  venue  in  this  action  is  local  and  material ;   and  the  place  of  Allegation  of 
taking;  as  w^ell  as  the  vill  or  parish,  must  be  laid,  or  the  defendant  pia^e^in'dTime 
may  demur  (or);   therefore  the  alleging  the  taking  at  Dale,  or  such  a  of  Taking, 
vill,  is    too   general  and  uncertain  (y) ;    for  the  plaintiff  cannot  new 
assign  as  in   trespass  {z\  and  therefore  greater  certainty  is  required. 

(p)  See  the  rule  Mich.Tenn,  8  Will.  IV. ;  (ti)  Fletcher  y.  WiUcins,  6  East,  283. 

also  Topping  v.  jFuge,  5  Taunt'  771.  (x)  Reade  ▼.  Hawke,  Hob.  16 ;   fFard  t. 

(f)  Arch.  Prac.  992,  8th  edit  Lavile,  Cro.  Eliz.  896;  Moore,  678;  Potten 

(r)  Which  were  held  by  Holt,  C.  J.,  and  v.  Bradley,  2  Moore  &  Pay.  78.     And  it 

Ttaby,  C.  J.y  in  Slackett-v,  Crusop,  1  Lord  would  seem  he  may  do  so  since  the  Common 

Raym.  278,  to  mean  gages.  Law  Procedure  Act,  15  &  16  Vict  c.  76, 

(b)  EoanM  v.  Brander,  2  H.  Black.  547 ;  s.  69. 

lee  Wilk-  Rep.  41-  {y)  8  Wentw.  142,  144. 

(/)  Petree  t.  I>uMre,  2  Lutw.  1150.  (s)  Cockley  v.  Pagraoe,  Freeman,  238. 
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Book  III.     The  omission,  however,  is  cured  by  pleading  over,  or  after  verdict  (a). 
Sect?  5.  '    Where  the  cattle,  however,  are  taken  in  one  county  and  driven  into 
another,  the  plaintiff  may  lay  the  venue  in  either  at  his  election(i). 
The  reason  of  this  is,  that  where  a  defendant  takes  cattle  wrongMr 
at  first,  the  wrong  is  continued  to  any  place  where  he  had  them  after- 
wards in  custody  (c) ;  and  such  a  mode  of  laying  the  place  is  favoored 
by  the  Cotti-ts(d).     The  precise  day  is  not  material,  and  the  plaiotiff 
may  declare  for  several  takings,  part  at  one  day  and  place,  and  put 
at  another  day  and  place  («) ;  for  he  need  not  show  how  many  he  took 
in  one  vill,  and  how  many  in  another.    Where  the  plaintiff  dedared 
for  four  oxen  taken  at  divers  times  and  places,  and  that  delivery  was 
made  of  two,  but  the  other  two  were  withheld  to  his  damage  of  Vk't 
this  was  held  sufficient,  without  any  severance  as  to  the  damages(/)i 
Allegation  of         There  has  been  some  difference  in  the  decisions  respecting  the  cff- 
5  Uie^hatteh"  ^^^^Y  required  in  the  declaration  in  replevin,  it  being  formerly  holden, 
taken.  that  the  plaintiff  must  be  certain  and  particular  in  setting  forth  the 

number,  kind  and  qualities  of  the  cattle  or  goods  distrained,  becaase 
the  sheriff  could  not  otherwise  tell  how  to  make  deliverance  of  fc 
same.    This  doctrine  was  afterwards  overruled  in  Kimpsan  t.  Jf^ 
son  (g) ;  and  it  was  held,  that  a  declaration  in  replevin,  being  certain 
to  a  general  intent,  is  sufficient,  at  least  after  verdict    Lord  Haro- 
wicke,  upon  the  authority  of  the  above-mentioned  case,  held  the  anie 
doctrine  (A)  :  but  it  has  been  held  since,  that  the  declaration  in  rejfenB 
should  describe  with  accuracy  the  number,  and  also,  it  should  seeiD, 
the  value  of  the  goods  taken ;   and  must  be  more  accurate  than  a 
declaration  in  trespass,  as  the  subsequent  judgment  of  retomohabcndo 
and  process  of  withernam  depend  entirely  on  the  number,  value  aw 
description  of  the  goods  taken  (a* ).    When  the  declaration  stated  that 
the  defendant,  in  a  certain  dwelling-house,  took   divers  goods  aw 
chattels  of  the  plaintiff,  of  the  value  of  60/.,  and  unjustly  detwnedfl* 
same,  &c. ;  it  was  held  to  be  bad  for  uncertainty,  because  the  propertf 
was  not  specifically  stated  :  and  although  the  defendants  had  soSSsA 
judgment  by  default,  and  a  writ  of  inquiry  had  been  executed,  the 
defect  was  held  not  to  be  cured  (A).     But  where  the  dedaratoon  m 
not  sufficiently  specify  the  goods  and  chattels,  the  defect  was  hdd  to 
be  cured  by  an  avowry  justifying  the  taking  of  the  said  goods  and 
chattels,  even  though  the  avowry  was  bad(/).     It  is  not,  howrevtf, 

(a)  Potter  v.  North,  1  Saund.  28  b,  note  1 ;  (g)  Ibid.  „  , 
F.  N.  B.  19;  1  Doctr.  Plac  315 ;  Bankt  v.  (A)  Berne  v.  MaUmrt^  Cafc  te«p-  H"^ 
AngeU,  7  Ad.  &  El.  843 ;  3  Nev.  &  Per.  94;  110;  2  Str.  1019.  ,^_ 
Potten  V.  Bradley,  2  Moore  &  Pay.  78.  (•)  Per  Gibbs,  C.  J.»  in  Peft  T.  Votm, 

(b)  Walton  v.  Ker$op,  2  Wils.  854.  1  Moore,  388 ;  7  Tmunt  642L             ^    , 

(c)  Per  Wilmot.  C.  J.,  2  Wil.  855.  {k)  Pope  v.  TWman,  7  Taunt  M\  « 
(rf)   Per  Chambre,  J.,    Abercrombie    ▼.       Moore,  388.  .  . 

Parkhurst,  2  Boa.  &  Pul.  480.  (Q  Bamke  v,  Angell,  7  Ad.  &  El  HS:  > 


in 


F.  N.  B.  68.  Nev.  &  Per.  94. 

Bac.  Abr.  tit  Replevin  (H). 
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usual  to  insert  the  price  of  the  cattle  or  goods  taken  (m) :   and  the     Book  III. 
reason  assigned  is,  because  if  the  plaintiff  obtains  a  verdict,  he  is  enti-      "se"!  {7 


tied  to  damages  only  for  the  wrongful  taking,  and  costs ;  but  not  to 
the  value  of  the  goods  taken,  as  he  is  in  trespass,  for  they  were  deli- 
vered to  him  when  replevied.  Although  the  reasoning  which  led  to 
the  decision  in  the  case  of  Pope  v.  lillmany  seems  to  have  been  con- 
sidered and  disregarded  in  More  v.  Clypsam(n),  the  safest  plan, 
perhaps,  may  be  to  specify  the  value  of  the  goods  or  cattle  taken. 

The  41st  section  of  the  15  &  16  Vict  c.  76,  enacts,  that  causes  of  Joinder  of  dif- 
action,  of  whatever  kind,  provided  they  be  by  and  against  the  same  oTacuod!^* 
parties,  and  in  the  same  rights,  may  be  joined  in  the  same  suit ;   but 
this  shall  not  extend  to  replevin  or  ejectment 

The  statute  3  &  4  Will.  IV.  c.  42,  s.  23,  does  not  extend  to  omissions  Amendment, 
in  pleading,  therefore  in  replevin  for  taking  goods  in  a  public-house 
and  a  brewery,  where  the  avowry  was  as  to  the  taking  in  the  public- 
bouse  only,  the  judge  refused  to  amend  by  inserting  the  brewery  (o). 

(c)  Pleas. 

The  pleas  in  replevin  have  been  divided  into  four  sorts.     1.  Pleas  General  Divi- 
in  abatement;   2.  The  plea  of  non  cepit;  3.  Pleas  in  justification;  li^R^pievi" 
and  4.  Avowries  or  cognizances. 

Strictly  speaking,  there  are  no  pleas  in  abatement  to  replevin,  for  Natureof  Plemi 
what  are  called  pleas  in  abatement  partake  more  of  the  nature  of  pleas 
in  bar,  and  differ  entirely  from  pleas  in  abatement  in  other  actions ; 
and,  indeed,  it  is  laid  down  by  a  great  authority  (p),  that  pleas  in 
abatement  differ  from  pleas  in  bar  only  in  this — that  in  abatement 
they  do  not  avow  or  acknowledge  the  caption  and  detention,  which  is 
the  gist  of  the  action;  but  they  must  go  so  far  as  to  entitle  the  de- 
fendant to  a  delivery,  or  else  they  do  not  take  away  the  force  and 
effect  of  the  writ  of  replevin,  which  is  always  executed  by  the  delivery. 
As  replevin  by  writ  is,  however,  as  before  remarked,  obsolete,  these 
pleas  in  abatement  do  not  of  course  occur  in  practice.  If  a  feme  sole, 
who  is  plaintiff,  marries  after  plaint  in  the  sheriff's  court,  and  before 
the  removal  of  the  cause,  and  the  re.  fa.  lo.  is  sued  out  by  the  defend- 
ant in  the  name  of  the  feme  sole,  the  defendant  may  nevertheless 
plead  the  marriage  in  abatement  (g).  In  such  a  case,  however,  the 
writ  may  be  amended  by  the  Common  Law  Procedure  Act,  15  &  16 
Vict  c  76,  8.  76.  If  such  a  plea  be  used,  and,  in  order  to  obtain  a 
return  of  the  beasts,  an  avowry  or  cognizance  be  stated,  with  the  cause 

(a)  See  the  references  to  the  precedents  (p)  Gilbert's  Distress,  &c.  146;  see  also 

collected  in  note  1,  to  Hotkint  ▼.  Robins,  2  BuUythorpe  ▼.  Turner,  Willes,  475 ;    FreM- 

Sauod.  320.  grave  ▼.  Saunders,  1  Salk.  5 ;   6  Mod.  81 ; 

(a)  All.  38 ;  Sty.  71.  Butcher  v.  Porter,  ibid. ;  Cath.  243  ;  Sell. 

(•)  B}fe  ▼.  Bower,  1  Car.  8r  Mar.  262;  Prac.  165. 
^  lee  as  to  amendment,  15  &  16  Vict  {q)  Hollis  t.  Freer,  2  Biog.  N.  C.  719;  3 

c-76,  s.  222;    and  17  &  18  Vict  c.  125,  Scott,  284;  2  Hodges,  4;  5  Dowl.  47. 
1196. 
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for  distraining  alleged,  the  avowry  cannot  be  traversed  (r).  Taking 
in  another  place  is  only  matter  in  abatement,  and  the  plaintiff  may 
have  a  new  writ  without  being  put  to  his  second  deliverance  («). 

The  plea  of  non  cepit  used,  before  the  late  rules,  to  be  termed  the 
general  issue  in  replevin  {t ) :  but,  although  it  was  so  called,  it  put  m 
issue  only  the  caption  and  detention,  and  not  the  property ;  for  do 
evidence  of  property  contrary  to  the  declaration  could  be  given  oDtler 
it.  In  replevin,  upon  non  cepit,  the  only  question  for  the  jury  to 
decide  is,  whether  the  defendant  took  the  goods  or  chattels,  and  not 
whose  they  are  («) :  therefore,  if  the  defendant  claim  property  in  him- 
self, or  a  stranger,  as  he  may  do,  though  it  ought  to  have  been  before 
the  sheriff,  it  does  not  amount  to  the  general  issue,  but  it  may  he 
pleaded  in  bar  or  abatement :  and  if  the  plaintiff  demur,  the  defendant 
shall  have  a  return  without  avowing,  for  it  appears  that  the  beasts  are 
not  the  plaintiff's.  If  the  plaintiff  prove  that  the  goods  were  in  the 
defendant's  possession,  at  the  place  described  in  the  declaration,  this 
is  sufficient  under  the  plea  of  non  cepit  {x) :  for  although  the  defend- 
ant originally  took  them  at  another  place,  yet  if  he  took  them  wnng- 
fully  at  first,  the  wrong  is  continued  in  every  place  where  he  afl^iraids 
detained  them.  In  the  case,  therefore,  of  the  defendant  having  pos- 
session of  the  plaintiff's  chattels  in  the  place  mentioned  in  the  dedait- 
tion,  only  whilst  he  was  leading  them  that  way  to  the  pound,  the 
defendant  should  not  plead  non  cepit  (y),  but  should  set  out  the  matter 
specially.  To  distresses  made  by  virtue  of  several  statutes,  the  de- 
fendant is  allowed  to  plead  generally ;.  as  for  poor's  rates,  by  the 
43  Eliz.  c.  2,  s.  19  {z) ;  or  for  sewers'  rates,  by  23  Hen,  VIII.  c  5, 
s.  11(a). 

Where  the  defendant  took  the  goods  in  another  place  than  that 
mentioned  in  the  declaration,  if  he  plead  non  cepit,  he  may  give  tlie 
fact  in  evidence,  and  nonsuit  the  plaintiff  (i) ;  but  the  defendant  can- 
not have  a  return  of  the  goods  under  this  plea ;  therefore,  as  in  the 
case  of  pleas  in  abatement,  if  he  wants  a  return,  he  must  plead  that 
he  took  the  goods  in  some  other  place,  describing  it,  and  traverse  the 
place  laid  in  the  declaration,  and,  in  order  to  have  a  return,  avow  w 
make  cognizance,  showing  his  right  to  take  the  goods  (c).  This 
avowry  is  in  the  nature  of  a  suggestion,  to  entitle  the  defendant  ta 
damages  under  the  statutes  7  Hen.  VIII.  c.  4,  s.  3,  and  21  Hen.  VIII. 
c.  19,  s.  3,  for  without  such  a  suggestion  the  defendant  is  not  within 

(r)  1  Wmi.  Saund.  847,  lu  1. 

{s)  Bac.  Abr.  tit  Replevin  (I). 

(0  Ibid. 

(m)  Bao.  Abr.  tit  Replevin  (I)j  Gilb. 
Diet  149. 

(x)  Walton  ▼.  Kersopt  2  Wils.  854. 

lu)  Ahererombie  v.  Parkhttrst,  2  Bos.  & 
PuT  480 ;  see  1  Saund.  387,  n.  1. 

(z)  Co.  Litt  288  a. 

(a)  The  defendant  may  also  plead  the 


Statute  of  Limitations,  21  Jac  I.  c  16L  s.  3; 
but  it  must  be  in  the  mode  pointed  oot  b? 
Mr.  Serjpant  Williams,  Birks  v,  Trippei,  1 
Saund.  33  f,  note  (2),  acdo  non  arcivvit 
infra  sex  annos;  Arundel  t.  Frail^  I  Sid.  81. 

{b)  Joknwn  V.  WwMtftr,  1  Str.  S07;  Amn^ 
2  Mod.  199. 

(c)  In  the  mode  pointed  CHit  in  1  Was. 
Saund.  347,  note  1. 
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the  statutes,  and  for  this  reason  it  is  that  such  suggestions  are  not     Book  III. 
traversable  (rf).  ""iVJr'V' 


There  are  two  kinds  of  pleas  in  justification, — those  which  disaffirm 
property  in  the  plaintiff:  as  if  the  defendant  acknowledge  the  caption,  pieas  in  Jus- 
and  plead  property  in  himself,  it  is  a  good  bar;  because  it  confesses  ^fication, 
the  caption,  which  is  the  gist  of  the  action,  but  avoids  the  injustice 
thereof,  by  showing  that  he  had  a  right  to  take  them :   so  if  the  de- 
fendant confess  the  caption,  and  plead  property  in  T.  S.,  it  is  in  bar 
of  the  action,  as  well  as  in  abatement  of  the  writ ;    for  it  shows  not 
only  that  the  plaintiff  had  no  right  to  a  deliverance  upon  the  writ,  but 
also  that  he  had  no  cause  to  complain  of  the  caption  and  detention 
against  his  pledges,  which  is  in  bar  of  the  action ;  and  this  is  not  only 
a  justification  to  cover  the  defendant  from  damages,  but  for  the  return 
of  the  beasts ;  because  he  does  not  admit  property  in  the  plaintiff,  but 
disaffirms  it,  and  therefore  the  beasts  ought  to  come  back  to  the 
defendant,  who  has  a  right  to  retain  them  against  every  one  but 
T.  S.  (e) ;  the  plea,  consequently,  gives  a  return,  without  a  cognizance 
pro  retomo  habendo  (/).     Of  the  second  kind  are  those  which  affirm 
property  in  the  plaintiff.    These  cover  the  defendant  from  damages 
only  because  the  plaintiff  is  entitled  to  his  chattels,  as  having  property 
in  them ;    and  the  defendant  in  such  pleas,  not  making  title  to  the 
chattels,  as  a  pledge  to  answer  any  demand,  he  ought  to  have  them 
back,  but  may  cover  himself  from  damages  for  the  caption  only  (g). 
This  plea  might  occur  in  case  of  a  distress  being  made  for  personal 
services,  on  tiie  tenant  dying,  the  replevin  being  sued  out  by  the  exe- 
cutors (A). 

(d)  Avotories  and  Cognizances  for  Rent, 
Having  treated  of  the  several  kinds  of  pleas,  which  but  rarely  occur  Nature  of 
in  practice^  we  now  come  to  the  consideration  of  the  avowry  and  comSwacw^ 
cognizance^  which  form  the  most  difficult  portion  of  the  pleadings  in  generally, 
replevin.     In  the  avowry  or  cognizance  is  set  forth,  as  in  a  declara- 
tion, the  nature  and  merits  of  the  defendant's  case,  to  show  that  the 
distress  taken  by  him  was  lawful,  and  to  entitle  him  to  a  judgment 
de  retomo  habendo.    The  technical  difference  between  an  avowry  and 
a  cognizance  is  this :  where  the  action  is  against  the  principal  or  land- 
lord, he  makes  avowry, — that  is,  he  avows  taking  the  distress  in  his 
own  right :  where,  on  the  other  hand,  it  is  against  the  bailiff  or  ser- 
vant, he  makes  cognizance, — that  is,  he  acknowledges  the  taking  in 
right  of  the  principal  or  landlord ;  and  where  it  is  against  both,  the 
one  avows,  and  the  other  makes  cognizance  (i ).    An  avowry  or  cog- 

(i)  AnoH^  1  Salk.  94;  see  1  Saund.  847,  grave  ▼.  Sounder*,  6  Mod  81 ;  1  Salk.  5. 
note  I.  (g)  Imp.  Gilb.  Replev.  151. 

(e)  Imp.  Gilb.  150;  Crosse  v.  Bilsm,  6  {h)  RoL  Abr.  819;    Imp.  Gilb.  Replev. 

Mod.  108;  Butcher  v.  Porter,  1  Salk.  94;  151. 
Parker  v.  Meller,  1  Lord  Raym.  217.  (t)  Wilk.  Repley.  51. 

(/)  Bro.  Abr.  tit  RepUwh  pL  3;  Pres- 
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nizance  is  in  the  nature  of  a  declaration,  and  the  avowant  is  in  the 
nature  of  a  plaintiff:  this  appears  from  his  being  called  an  "actor" 
which  is  a  term  in  the  civil  law  signifying  plaintiff;  from  his  being 
entitled  to  have  judgment  de  retomo  habendo,  and  damages,  as  phio- 
tiff ;  and  from  the  plaintiff  being  able  to  plead  in  abatement  or  in  bar 
several  matters  to  the  avowry.  All  which  things  showing  that  la 
avowry  must  be  in  the  nature  of  a  declaration,  it  follows  that  it  need 
not  contain  an  averment  of  verification,  which  would  be  the  case  if  it 
were  in  the  nature  of  a  plea  to  the  declaration  (A). 

The  object  of  an  avowry  is  to  enable  the  defendant  to  obtain  a  re- 
turn of  the  goods  distrained,  if  upon  the  face  of  his  pleading  he  show 
that  he  is  entitled  to  the  return  ;   for  in  all  cases,— except  where  the 
defendant  claims  property  in  the  goods, — ^he  must  make  an  arowiyyin 
order  to  entitle  himself  to  a  return.     It  is  in  this  respect  that  a  dis- 
tinction is  to  be  observed  between  an  avowry  and  a  justi&catioa,asa& 
avowry  always  goes  for  a  return,  and  therefore  shows  a  right  sub- 
sisting at  the  time  of  the  avowry;  but  a  plea  of  justification  does  not 
always  go  for  a  return ;   as  where  the  original  taking  was  lawH  but 
is  not  so  at  the  time  of  the  plea  pleaded  (/).     In  one  respect,  however, 
there  is  no  difference  between  the  avowry  and  a  justification;  fofi 
generally  speaking,  whatever  is  set  forth  in  either  must  be  maintained. 
In  replevin  against  the  master,  and  bailiff  or  servant,  if  the  haifin 
makes  cognizance  as  bailiff,  and  the  master  pleads  that  hedidnottak^ 
the  servant  shall  not  have  any  return  upon  his  cognizance,  for  by  du 
master's  plea  it  is  changed  into  a  justification  (m).     An  avowry  or  cog- 
nizance for  rent  admits  the  property  of  the  goods  in  the  plaintiff:  bat 
if  the  plaintiff's  plea  subsequently  shows  the  property  of  the  goods  to 
be  in  another,  the  plaintiff  cannot  maintain  the  action  (n), 

A  man  is  not  obliged  to  justify  a  distress  for  the  cause  which  he 
happens  to  assign  at  the  time  it  was  made :  if  he  can  show  that  he 
had  a  legal  justification  for  what  he  did,  that  is  sufficient  A  man 
may  therefore  distrain  for  one  thing,  and  avow  for  another:  thus  he 
may  distrain  for  rent,  and  avow  for  heriot  service  (o).  So  if  a  man 
take  a  distress  for  a  thing,  for  which  he  had  good  cause  of  distress, 
and  also  h^d  good  cause  of  distress  for  another  thing ;  if  a  replevin  be 
brought,  he  may  avow  for  which  he  pleases.  An  avowry  being  in  the 
nature  of  a  declaration,  it  is  sufficient  if  it  be  certain  to  a  common 
intent.  It  should,  however,  show  with  certainty  the  place,  day  and 
number  of  cattle  or  goods  taken,  to  entitle  the  avowant  to  a  writ  of 
inquiry  of  damages :  it  should  also  show  a  sufficient  claim  of  right  to 
distrain  by  the  avowant  against  the  plaintiff,  who  claims  property  in 

(k)  Bac.  Abr.  tit  Replevin  (A).  (o)  Crowther  v.  RamsboiUm,  7  Term  R*P- 

(I)  1  Esp.  N.  P.  853.  654;  Gwinnett  v.  Philip,  3  Tena  Bqt  w; 

(m)  Bac.  Abr.  tit.  Replevin  (I).  see  also  Woatley  v.  Gregory,  2  You.  &  J**- 

(n)  Clarke  v.  Davit,  7  Taunt  72;  2  Marsh.  536. 

sse. 
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the  distress  (p\    If  one  distrain  for  rent,  and  before  the  avowry  the     Book  III. 
estate  on  which  it  was  reserved  determine,  the  avowry  shall  be  as  if      sect.  5. 


the  estate  on  which  it  was  reserved  had  continued,  for  the  avowant  is 
to  have  the  rent  notwithstanding ;  but  if  the  distress  were  for  a  per- 
sonal service,  the  defendant  must  have  a  special  justification,  for  he 
cannot  have  the  service  in  specie,  when  the  estate  is  determined.  In 
a  cognizance  for  double  rent,  under  the  statute  11  Geo.  II.  c.  19,  s.  18, 
the  terms  of  the  tenancy,  and  of  the  notice  to  quit  that  was  given, 
should  be  clearly  shown  (y).  In  replevin,  a  cognizance  of  the  whole, 
and  a  justification  for  part,  is  bad  ;  for  if  a  distress  be  entire,  and  it  is 
wrong  in  part,  it  is  bad  for  the  whole.  It  would  seem  that  the  plain- 
tiflf  in  replevin  wiU  not  be  allowed  to  reply  to  a  cognizance  by  tra- 
versing the  facts  of  the  tenancy,  and  the  rent  being  in  arrear,  and 
also  the  authority  to  distrain  as  bailifi*(r). 

Where  one  is  not  sole  seised,  or  has  not  sole  title  to  the  entire  rent.  Avowries  by 
he  cannot  avow  alone,  for  such  avowry  would  be  bad :  therefore  in^^^d!'**  ^ 
parceners  must  join  in  an  avowry  or  cognizance  for  rent;  for  they 
make  but  one  heir,  and  the  rent  is  an  entire  inheritance  (s).  Joint- 
tenants  also  should  join.  One  tenant  in  common  cannot  avow  the 
taking  of  the  cattle  of  a  stranger  upon  the  land  damage  feasant,  with- 
out making  himself  bailiflf  or  servant  to  his  companion :  for  if  one 
were  to  distrain  without  the  other,  as  there  could  not  be  a  double 
satisfection  for  the  same  injury,  the  other  would  have  no  remedy ;  as 
to  any  supposed  hardship  in  one  denying  his  consent  to  the  other 
avowing  as  bailiff  to  him,  if  he  dislikes  his  situation  he  may  put  an 
end  to  the  tenancy  by  making  partition  (0*  An  avowry  by  one  of 
several  co-heirs  in  gavelkind,  in  his  own  right,  with  a  cognizance  as 
bailiff  of  the  other  co-heirs,  is  sufficient,  without  averring  an  authority 
to  distrain  from  the  other  co-heirs  (u).  If  in  replevin  against  two, 
they  make  several  avowries,  each  in  his  own  right,  both  avowries  will 
be  abated  :  for  if  both  the  issues  should*  be  found  for  the  avowants, 
the  Court  could  not  give  judgment  severally  for  the  same  thing. 

An  avowry  by  a  husband  alone  in  his  own  name,  for  rent  due  in  Avowrie«  by 
right  of  his  wife,  is  good,  if  it  appear  upon  the  record  that  he  was  ^^fe. 
entitled  to  make  the  distress  (x):  where,  therefore,  there  were  three 
avowries,  first  by  E.  W.  and  J.  T.  for  rent  due  to  them  from  the  plain- 
tiff as  tenant  to  them ;  secondly,  by  E.  W.  and  J.  71,  in  their  own 
right,  for  rent  due  to  them  from  the  plaintiff  as  tenant  of  the  premises 
generally ;  and  lastly,  by  JE.  W.  and  J.  T.  and  Ann  his  wife,  in  right 
of  the  said  Ann  for  rent  due  to  M  W.  and  J.  T.  and  Ann  his  wife, 

(p)  See,  howeyer,  the  proyisions  of  the  141. 

15  &  16  Vict.  c.  76,  8.  222,  and  17  &  18  (/)  Bac.  Abr.  tit  Replevin  (K);  CuUeyY. 

Vict  c.  125,  8.  96,  as  to  amendments.  Spearman^  2  H.  Black.  386. 

{q)  Humberstone  v.  Dubois,  10  Mees.  &  (tf)  Leigh  t.  Shepherd,  2  Brod.  &  Bing. 

Weh.  766 ;  2  DowL  N.  S.  506.  465 ;  5  Moore,  297. 

(r)  Trent  v.  Hunt,  9  Exch.  Rep.  14.  («)  Wue  v.  Bellent,  Cro.  Jac.  442. 

(«)  SUdman  t.  Page,  1  Salk.  390;  5  Mod. 
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in  right  of  the  said  Ann^  from  the  plaintiff  as  tenant  to  £  TT.  and 
J.  T.  and  Ann  his  wife,  in  right  of  the  said  Ann ;  it  was  hdd,  after 
a  declaration  in  ejectment  served  on  the  plaintiff,  on  the  demise  of 
JE,  W.y  J.  T,  and  Ann  his  wife,,  to  be  supported  by  evidence  of  an 
attornment  from  him  to  them  (y).  However,  an  avowry  by  husband 
and  wife  for  rent  due  to  the  wife  alone  before  the  coverture,  was  hdd 
to  be  good,  the  supposed  inconsistency  being  mere  matter  of  form;  for 
the  avowry  being  for  rent  in  arrear,  to  say  that  it  was  in  arrear  to  him 
and  his  wife,  is  but  surplusage  {z).  If  there  be  a  lessee  for  years,  and 
the  reversion  descend  on  a  married  woman,  and  afterwards  the  rent  be 
in  arrear,  and  the  husband  distrain,  and  the  lessee  bring  replevin ;  4e 
husband  ought  to  avow  in  the  name  of  himself  and  his  wife,  and  not 
in  the  name  of  himself  only,  for  the  avowry  is  to  be  made  according 
to  the  reversion,  which  is  in  the  wife  (a). 

By  statute  3  &  4  Will.  IV.  c.  42,  s.  37,  executors  or  administraloB 
of  any  lessor  or  landlord  may  distrain  upon  the  lands  demised  for  any 
term,  or  at  will,  for  arrears  due  to  the  lessor  or  landlord  in  his  lifetime, 
as  he  might  have  done,  even  after  the  termination  of  the  tenancy,  if 
not  more  than  six  months  have  elapsed,  and  the  possession  continae; 
and  they  of  course  may  also  avow  for  such  distresses.  This  enact- 
ment is  merely  an  extension  of  the  previous  right  which  was  given  to 
personal  representatives,  by  statute  32  Hen.  VIII.  c.  37,  underiAiA 
it  was  held,  that  where  to  a  declaration  of  replevin,  for  taking  the 
plaintiff's  goods,  the  defendant  made  cognizance  as  bailiff  of  an  exe- 
cutrix under  the  statute,  for  arrears  of  rent  incurred  in  the  lifetime  rf 
the  testator ;  such  cognizance  need  not  set  out  the  title  of  the  testitor, 
nor  show  that  the  executrix  was  entitled  to  distrain  under  that  statote; 
and  that  at  all  events  it  could  not  be  objected  to  after  verdict(i). 
Where  the  avowry  was  as  administratrix,  of  rent  to  which  the  defend- 
ant was  entitled  in  her  own  right,  she  nevertheless  had  judgment, 
that  part  respecting  the  claim  as  administratrix  being  rejected  as  sin^ 
plusage  (c). 

There  was  a  considerable  degree  of  nicety  and  difficulty  in  the 
avowry  or  cognizance  at  common  law.  It  was  necessary  to  show— 
the  seisin  of  the  defendant,  or  of  some  person  from  whom  the  rever- 
sion came  to  him, — the  quantity  of  estate  which  he  was  seised  of,— 
that  he  made  a  lease  to  the  plaintiff  for  life,  or  years,  or  at  will,— m<1 
the  descent  or  grant  of  the  reversion  to  the  defendant.  It  was  thus 
often  difficult  and  impracticable,  in  the  sub-grantee  of  a  long  tenn,  to 
deduce  the  title  down  to  himself  from*  the  first  grantee;  and  the 
merits  of  the  case  were  constantly  avoided,  by  the  plaintiff  trafersing 


(y)  Gravenor  ▼.  Woodhouie,  9  Moore,  148. 
(«)  Bowies  V.  Poore,  Cro.  Jac.  288. 

(a)  Bac.  Abr.  tit.  Replevin  (K> 

(b)  Martin  v.  Burton,  I  Brod.  &  Bing. 


279 :  S  Moore,  608. 

(c)   Hob.  208 ;   Bac.  Abr.  tit  Rtflem 
(K), 
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some  part  of  the  title  stated  (rf).     In  the  case  therefore  of  avowries  or     Book  III. 
cognizances  for  rent,  it  was  enacted  by  the  statute  11  Geo.  II.  c.  19,       skox^5. 
8.  22,  that  the  defendant  in  replevin  need  not  set  out  his  title :  for  it 
declares,  "  that  it  shall  and  may  be  lawful  to  and  for  all  the  defend- 
ants in  replevin  to  avow  or  make  cognizance  generally,  that  the  plain- 
tiff in  replevin,  or  other  tenant  of  the  lands  and  tenements  whereon 
such  distress  was  made,  enjoyed  the  same  under  a  grant  or  demise  at 
such  a  certain  rent,  during  the  time  wherein  the  rent  distrained  for 
accrued,  which  rent  was  then  and  still  remains  due,"  **  without  further 
setting  forth  the  grant,  tenure,  demise  or  title  of  such  landlord  or 
landlords,  lessor  or  lessors  ;*'  **  and  if  the  plaintiff  or  plaintiffs  in  such 
action  shall  become  nonsuit^  discontinue  his,  her  or  their  action,  or 
have  judgment  given  against  him,  her  or  them,  the  defendant  or  de- 
fendants in  such  replevin  shall  recover  double  costs  of  suit."    Tiie 
defendant  may  avow  in  this  general  manner,  whether  the  plaintiff  be 
tenant  or  not,  for  the  words  of  the  statute  are  in  the  disjunctive, 
'' plaintiff  in  replevin  or  other  tenant.*'      But  the  statute  does  not 
extend  to  an  avowry  for  a  rent-charge  (c) ;  nor  to  an  avowry  for 
heriot  custom  (/) ;  and  it  has  been  held  in  a  case  which  arose  on  the 
corresponding  Irish  statute,  that  neither  that  nor  the  English  statute 
applied  to  a  case  where  the  defendant  had  no  reversion  (^).     So  the 
owner  of  a  rent-charge  in  lieu  of  tithes  distraining  under  the  81st 
section  of  the  6  &  7  Will.  IV.  c.  71,  and  obtaining  judgment  in 
replevin,  is  not  entitled  to  double  costs  under  the  11  Geo.  II.  c.  19, 
8.  22,  not  to  the  ^'full  and  reasonable  indemnity  as  to  costs"  substi- 
tuted for  double  costs  by  the  6  &  6  Vict.  c.  96,  s.  2  (A).     In  an  avowry 
00  the  statute  the  defendant  must  show  a  privity  existing  between 
himself  and  the  tenant  on  the  land ;  and  where  the  defendant  avowed 
that  certain  persons  to  the  defendant  unknown  held  the  close  as 
tenants  to  the  defendants,  under  a  demise  from  A,  to  B.  for  a  term 
unexpired,  and  that  the  interest  of  JB.  in  the  term  had  vested  in  these 
persons  unknown,  and  that  the  rent  was  in  arrear  to  the  defendant ; 
it  was  held,  that  the  avowry  was   not  good   under  the  statute  21 
Hen,  VIII.  c.  19,  nor  under  the  statute  11  Geo.  II.  c.  19  (i).    The 
statute  1 1  Geo.  II.  c.  19,  was  made  for  the  benefit  of  landlords,  so 

(d)  2  Saund.  2S4,  c,  d,  note  (3).     In  an  possession  of  fifty  yean  next  before  making 

avowry  for  a  distress  for  rent,  the  avowant  the  avowry,  &c.  does  not  extend  to  a  new 

was  to  show  a  aeisin ;  and  such  seisin  by  rent  created  by  act  of  parliament 

the  sutute  32   Hen.  VIII.  c  2,  must  be  (e)  Bulpit  v.  Clarke,  2  New  Rep.   56; 

alleged  witliio  fifty  years  before  the  making  Lindon  v.  Collins,  Willes,  429;  Loyd  v.  Win- 

of  the  avowry  or  cognizance ;  and  though  tan,  2  Wils.  28 ;  The  Leominster  Canal  Com- 

by  statute  21   Hen.  Vill.  c  19,  the  lord  pany  v.  Cowell,  1   Bos.  &  Pul.  213;    The 

need  not  avow  upon  any  person  in  certain,  Leominster  Canal  Company  v.  Norrit,  7  Term 

yet  he  must  allege  seisin  by  the  hands  of  Rep.  600. 

tome  tenant  in  certain,  within  fifty  years,  (/)  Loyd  v.  Winion,  2  Wils.  28. 

Where  the  commencement  of  the  rent  ap-  (g)  Pluck  v.  Digges,  2  Dow.  &  CI.  180.  - 

pears,  seisin  is  not  materiaL    The  statute  (h)  Netvnham  v.  Bever,  8  C.  B.  560. 

32  Hen.  VIII.  c  2,  which  limite  an  avowry  (t)  Banks  v.  Angell,  7  Ad.  &  £1.  843 ;  8 

or  cognisance  for  rent,  suit  or  service,  to  a  Nev.  &  Per.  94. 
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Book  III. 

Chapter  V, 

Sect.  5, 

Allegation  of 
Amount  of 
Rent  due. 


that  after  the  tenant  had  enjoyed  the  land,  he  should  not  be  allowed  to 
pry  into  the  lessor's  title :  the  term  of  the  contract  must,  howe?er,be 
'  truly  stated  in  the  avowry  (A). 

Where,  in  an  avowry  for  rent,  it  turned  out  that  less  rent  vm  doe 
than  was  avowed  for.  Lord  Eilenborough  stated  that  there  had  been 
no  case  since  the  statute  11  Geo.  II.  c.  19,  s.  22,  in  which  the  avowant 
had  not  been  holden  to  be  entitled  to  recover  for  so  much  rent  as  was 
due :  and  therefore  where  the  defendant  in  replevin  avowed  for  two 
years  and  a  quarter's  rent,  and  proved  a  tenancy  for  two  years  oolj, 
he  had  a  judgment  pro  rata(Z):  so  where  the  defendant  avowed  for 
half  a  year's  rent,  he  had  judgment  for  a  quarter  only,  which  was 
due  (m).     In  an  old  case  the  same  rule  was  hdd ;  and  it  was  decided, 
that  if  the  defendant  avow  for  more  than  is  due,  though  the  avowry 
is  for  that  reason  bad,  yet  it  may  be  cured :  thus  where  the  defeodant 
avowed  for  rent  due  at  Michaelmas,  and  the  distress  appeared  to  hate 
been  made  on  the  26th  of  September,  which  was  three  days  before 
Michaelmas ;  it  was  held,  that  though  the  avowry  was  bad  (for  tbe 
judgment  is  to  have  a  return  irreplevisable,  till  all  the  rent  avowed  for 
is  paid,  and  so  would  be  for  more  than  was  due),  yet  that  the  defend- 
ant might,  before  judgment,  abate  his  avowry  for  so  much  as  was 
claimed  to  Michaelmas,  and  take  judgment  for  the  rest  (n).    It  may, 
therefore,  be  seen  that  an  avowant  may  at  any  time  before  judgment 
abate  his  own  avowry  for  part  of  the  rent  distrained  for,  but  not  after 
judgment:  so  where  an  avowry  is  made  for  several  rents,  and  it  V 
pears  that  part  is  not  due,  yet  the  whole  avowry  shall  uot  abate(o). 
But  an  avowry  for  rent  in  arrear  for  one  year,  ending  on  the  29th  of 
September,  1851,  is  not  supported  by  proof  that  no  rent  was  due  from 
the  year  ending  the  29th  of  September,  1851,  but  that  a  portion  of  tbe 
previous  year's  rent  was  due(p).    Where  in  replevin  A.  avowed  for  a 
rent-charge,  due  in  1660,  and  afterwards  distrained,  and  avowed  for 
another  part  of  the  same  rent-charge,  which  became  due  before  diat 
year,  and  which  was  against  a  different  tenant;  it  was  held,  by  three 
judges  against  a  fourth,  that  the  avowant  was  not  estopped  by  his  first 
avowry,  in  the  same  manner  that  a  lessor  is  by  giving  an  acquittance 
for  the  last  gale  of  rent;  but  that  he  might  at  his  leisure  avow  for 
part  of  his  rent  at  one  time,  and  for  part  at  another,  in  the  same  man- 
ner as  the  lord  may  command  his  bailiff  to  distrain  for  so  much  reot, 
and  afterwards  for  the  sum  due  before.     Where  in  an  avowry  for  rent, 
and  so  many  hens  for  quit  rent,  the  avowant  had  a  verdict  for  the 
whole,  and  it  afterwards  appeared  upon  the  face  of  the  avowry  that 
the  hens  were  not  due  at  the  time  of  the  distress ;  the  avowant  had 


(k)  SyUivan  v.  Stradling,  2  Wils.  208. 
(/)  Forty  V.  Imber,  6  East,  434. 
(m)  Harrison  v.  Bamby^  5  Tenn  Rep. 
248. 
(r)  Richards  v.  Comforth,  2  Salk.  580 ;  5 


Mod.  264;  Comyn,  42. 

(o)  Bac  Abr.  tit.  Bepievm  (C). 

(p)  Boskruge  v.  Caddy,  22  Law  J,  ev^ 
16, 
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leave  to  release  his  damages  as  to  them,  and  take  judgment  for  the     Book  III. 
rent,  with  his  costs.    Generally,  however,  an  avowry  for  part  of  a  rent       sect.  5. 


or  penalty  is  bad,  unless  it  show  how  the  remainder  was  discharged, 
for  otherwise  there  may  be  another  distress  and  avowry  for  the  resi- 
due (jr).    It  is  not  necessary  to  aver  that  the  rent  still  remains  due(r). 

The  fact  of  being  bailiff 'should  be  correctly  stated,  as  it  has  been  Allegation  of 
decided  to  be  traversable  (s).  It  has  indeed  been  laid  down  by  one  comScc?  * 
writer  of  considerable  celebrity  (Q,  that  if  the  defendant  make  cogniz- 
;  aoce  as  bailiff  to  ^.,  the  plaintiff  cannot  traverse  that  he  is  his  bailiff, 
for  it  is  a  matter  of  which  by  no  intendment  he  can  have  knowledge ; 
but  if  in  bar  of  the  avowry,  the  plaintiff  pleads  that  another  had  made 
cognizance,  as  bailiff  to  ^•,  for  the  same  cause,  and  was  barred,  he 
need  not  show  that  it  was  with  the  privity  of  A.y  for  it  shall  be  in- 
tended :  and  if  in  truth  it  was  without,  the  defendant  may  traverse  his 
being  ever  his  bailiff.  A  cognizance  as  bailiff  of  an  executor  is  proved, 
by  a  distress  made  in  the  name  of  the  testator  and  by  his  command, 
but  shortly  after  his  death,  with  a  subsequent  recognition  of  it  by  his 
executor  (u). 

The  statement  of  the  fact  of  tenancy,  and  of  the  terms  of  the  Allegation  of 
tenancy, — both  as  to  period  of  time  and  amount  of  rent, — and  the  de-  nail^and  Pre- 
scription of  the  premises,  should  be  accurate ;  for  if  there  is  any  mate-  miaes. 
rial  variance  between  the  allegation  and  proof,  it  is  fatal.     It  has  been 
held,  however,  that  the  want  of  a  precise  allegation,  that  the  plaintiff 
was  tenant  to  the  avowant,  is  not  fatal,  if  it  can  otherwise  be  collected 
from  the  avowry  that  he  was  so  {x) ;  but  if  the  defendant  in  replevin 
avow  in  a  contract  for  110/.  rent,  and  prove  a  demise  at  Ids,  an  acre, 
amounting  to  111/.,  it  is  a  fatal  variance (y).    Where   an  avowry 
alleged  a  demise  by  the  avowant,  and  it  appeared  that  the  plaintiff  had 
oome  in  under  three  persons  who  had  conveyed  to  the  avowant,  but 
CHily  two  of  them  had  executed  the  deed,  it  was  held  a  fatal  variance (z). 
Where  in  replevin  the  defendant  avowed  for  rent,  in  arrear  for  a  dwell- 
ing-house with  the  appurtenances,  and  it  appeared  in  evidence  that  the 
plaintiff  merely  occupied  the  upper  part  of  the  house,  and  that  the 
shop  and  yard  were  in  the  occupation  of  other  tenants ;  it  was  held  to 
be  no  variance  (a).    Again,  where  in  replevin  for  illegally  distraining 
the  plaintiff's  growing  com  in  four  closes,  the  defendants  avowed  the 
Jistress  for  rent  in  arrear,  averring  that  the  plaintiff  held  the  closes  at 
ind  under  a  certain  yearly  rent ;  to  which  the  plaintiff  pleaded  that 
le  did  not  hold  in  manner  and  form  as  alleged ;  proof  that  the  plain- 
er) HoU  ▼.  Sambaek,  Cro.  Car.  103.  210 ;  2  Per.  &  Dav.  367.    See  ante,  Book 
(r)  Ciarke  v.  DavieM,  7  Taunt.  72 ;    2       II.,  Chap.  II.,  Sect  4,  (c),  p.  381. 
If  anh.  386.  (x)  Inne*  v.  Colquhon,  7  Bing.  265  ;   5 

(*)  TreviUan  ▼.  Pyne,  11  Mod.  112,  per      Moore  &  Pay.  63. 
TreTOTy  C.  J. ;  see  alao  1  Saund,  347  c,  note  (y)  Brown  ▼.  Sayce,  4  Taunt.  320. 

2).  («)  Philpott  V.  Dobbituon,  3  Barn.  &  Aid. 

(t)  Bac  Abr.  tit  Replevin  (I).  104;  3  Moore  &  Pay.  320. 

(»)   fFhiUkead  v.  Taylor,  10  Ad.  &  El.  (a)  Page  v.  Chuck,  10  Moore,  264. 
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tiff  held  the  four  cloBeSy  and  two  others,  at  the  rent  stated  in  tbe 
avowry,  was  held  no  variance  (6).     A  fatal  variance  of  this  descrip- 
tion could  not  be  amended  under  the  statute  9  Geo.  IV.  c  15(c). 
Such  an  amendment  may  now,  however,  be  made  under  tbe  statitcs 
3  &  4  Will.  IV.  c.  42,  s.  23  (rf),  and  under  15  &  16  Vict  c.  76,  s.  222, 
and  17  &  18  Vict.  c.  125,  s.  96.     Where  the  defendant  avowed  for 
three  quarters'  rent  at  a  yearly  rent  of  115Z.,  payable  quarteriy,  aod 
the  chief  contest  at  the  trial  was  whether  the  rent  was  1151.  or  1001. 
only,  and  the  jury  found  that  it  was  115/.,  but  that  it  was  payable 
half-yearly,  the  Court  allowed  an  amendment  of  the  avowry  under  the 
latter  statute  (e).     If  an  assignee  of  the  reversion  of  part  of  premiseg 
demised,  avow  under  the  statute  11  Geo.  II.  c.  19,  for  the  entire  rent, 
or  for  an  improper  proportion,  the  avowry  may  be  amended  at  ma 
prius,  either  by  converting  it  into  an  avowry  at  common  law,  when  the 
apportionment  may  be  made,  by  the  jury,  or  by  leaving  it  an  avoffty 
under  the  statute,  and  describing  the  rent  in  the  proportionate  valtte(/). 
Where  an  avowry  was  for  rent  due  at  new  Michaelmas,  andtheprwf 
was  of  a  holding  from  old  Michaelmas,  and  the  judge  at  nisi  prios 
refused  to  amend,  the  Court  refused  to  give  judgment  for  the  defend- 
ant under  this  statute  (g). 

Where  a  penalty  is  annexed  to  the  non-payment  of  rent 
given  for  it,  a  demand  must  be  laid.    Accordingly,  where  the  avowry 
was  for  rent,  and  a  nomine  poensB,  and  no  demand  was  aUeged,  the 
avowry  was  held  to  be  clearly  ill  for  the  nomine  poensB,  but  good  for 
the  rent;  and  the  defendant  had  a  return  for  that  (A).    However, 
where  the  issue  was  on  a  collateral  matter,  viz.  non  concessit,  thougti 
no  demand  of  the  nomine  poensB  was  laid,  it  was  held  to  be  cured  by 
a  verdict  (i).     An  avowry  on  a  demise  at  an  increased  rent,  for  eveiy 
acre  of  the  land  which  should  be  converted  into  tillage,  is  supported 
by  evidence  of  a  lease  for  a  term  of  years,  with  a  covenant  to  pay  the 
increased  rent  for  every  acre  which  should  be  so  converted  "  during  a 
part  of  the  term"  (ex.  gr.)  for  the  last  three  years  of  the  term  granted 
to  the  lessee  (A).     By  the  81st  section  of  the  Common  Law  Procedure 
Act,  15  &  16  Vict,  c.  76,  plaintiffs  and  defendants  in  any  action  may 
plead  as  many  several  matters  as  they  shall  think  necessary  to  sustam 
the  action  in  defence ;  and  by  sect.  83,  "  all  objections  to  the  pleading 
of  several  pleas,  replications  or  subsequent  pleadings,  or  several  avow- 
ries or  recognizances,  on  the  ground  that  they  are  founded  on  the 
same  ground  of  answer  or  defence,  shall  be  heard  upon  the  summons 
to  plead  several  matters." 


(b)  Hargrove  v.  Shewin,  9  Dowl.  &  RyL 
20. 

(c)  Ryder  v.  Malbm,  S  Car.  &  Pay.  594. 

(d)  See  post,  767. 

(e)  Gayler  v.  Farrant,  4  Bing.  N.C.  286; 
1  Arn.  101;  5  Scott,  701;  6  Dowl.  426; 
and  see  Gregory  v.  jDi#,  13  Queen's  B. 
Kep.  608. 


(/)  Roberts  y.  Snell,  1  Man.  &  Gr.  STi. 

{g)  Knight  V.  AtBawaU,  12  Ad.  *  tL 
438 ;  4  Per.  &  Dav.  168.  But  see  15  » j» 
Vict  c  76,  8.  222,  and  17  &  18  VicL  1 124. 
s.  96,  as  to  amendmeot& 

(h)  Hob.  133. 

(i)  Hut  42. 

(ft)  Roulem  v.  Clarke,  2  H  Black.  » 
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^  Boo^fll.- 

(e)  Avotvries  and  Cognizances  Damage  Feasant  Chapter  V. 

Sect.  iS. 
Avowries  and  cognizances  damage  feasant  are  not  within  the  statute  ^ — > 

]1  Geo.  11.  c.  19,  8.  22;  and  therefore  the  title  of  the  avowant  must  ^legldTn  * '''' 
be  traced  down  correctly ;  and  the  defendant  must  show  that  the  place  Avowries  and 
Habere,  Sec,  is  his  freehold,  or  the  freehold  of  the  person  under  whom  Dam'age^Fea- 
he  makes  cognizance :  and  if  he  says  that  he  himself,  or  that  person  ■*"^- 
was  seised,  he  must  say  of  what  estate,  in  fee  tail,  or  for  life.     So  the 
bailiff  who  distrains  damage  feasant  in  right  of  his  principal,  whatever 
be  bis  title,  even  a  devisee,  must  set  forth  what  estate  he  had ;  it  is  not 
sufficient  to  say  in  general  that  he  was  seised  (/).     In  one  case,  where 
this  rule  was  attempted  to  be  overturned,  and  the  defendant  pleaded 
that  he  was  possessed  of  a  messuage,  with  the  appurtenances,  and 
being  so  possessed,  was  lawfully  entitled  to  common  of  pasture,  &c., 
the  plea  was  held  ill  on  demurrer  (m).    The  general  rule,  indeed,  in 
pleading  is,  that  where  a  title  is  made  under  an  estate  in  fee,  it  may  be 
allied  generally ;  but  when  under  a  particular  estate,  the  commence- 
ment of  that  estate  must  be  shown  — as  that  such  a  one  was  seised  in 
fee  and  demised, — because  the  seisin  in  fee  may  be  traversed,  and  any 
of  the  mesne  assignments  are  traversable  (n).     One  tenant  in  common 
cannot  avow  alone  for  taking  cattle  damage  feasant,  but  he  ought  also 
to  make  cognizance  as  bailiff  of  his  companion  (o).     Where  replevin 
was  of  cattle  taken  in  A,,  and  the  defendant  avowed  the  taking  in  A., 
under  a  demise  of  certain  premises,  of  which  B,  was  parcel,  and  be- 
cause the  cattle  were  damage  feasant  in  J3.,  he  took  them  and  drove 
them  throngh  A.,  in  his  way  to  the  pound ;  upon  general  demurrer, 
the  avowry  was  held  to  be  well  pleaded  (^).    Two  avowries,  one 
stating  the  locus  in  quo  in  A,,  the  other  stating  it  in  B.,  are  allow- 
able (jr). 

(f )  Subsequent  Pleadings. 
Non  demisit ;  non  tenuit ;  nothing  in  arrear ;  nothing  in  arrear  for  what  may  be 
part  of  the  rent,  and  tender  of  the  residue;  are  good  pleas  in  bar  to  an  fo^Avowries  ^ 
avowry  for  rent.     A  tender  and  refusal  may  be  pleaded  to  an  avowry,  for  Rent. 
without  bringing  the  money  into  Court ;  because  if  the  distress  were 
not  rightfully  taken,  the  defendant  must  answer  the  plaintiff  his  da- 
mages (r) :  but  proof  of  the  tender  must  accord  with  the  allegation ; 
for  proof  of  a  tender  of  a  less  sum  will  not  support  a  plea  in  bar  of  a 
greater,  although  no  more  rent  was  due  than  the  sum  proved  to  have 
been  tendered  (s).    That  the  avowant  afterwards  used  or  sold  the 
cattle  or  goods  distrained,  may  also  be  pleaded  (0.     Nil  habuit  in 

0  Bac.  Abr.  tit.  Replevin^  &c.  (F).  {q)  Evans  v.  Davies^  8  Ad.  &  EL  362 ;  1  • 

(«■)  Hawkins  ▼.  Eccle9, 2  Bos.  &  Pul.  859.  .  Will.  Wol.  &  Hod.  860;  8  Nev.  &  Per.  464. 

(«)  DaUy  V.  /Rlinf  (»»  error),  1  Bro.  Pari  (r)  Bull.  N.  P.  60. 

Cis.  525.  («)  John  v.  Jenkitu,  1  Cromp.  &  Mees. 

(»)  CuiUy  ▼.  Spearman,  2  H.  Black.  386.  227 ;  8  Tyr.  170. 

{p)  Jbererombie  v.  Parkhurtt,  2  Bos.  &  (0  Com.  Dig.  tit  Pleader  (R  19). 
PuL480. 
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tenementis  is  no  plea  in  bar  to  an  avowry  under  the  statute  11  Geo.  II. 
c.  19  (u);  and  where  there  was  a  plea  to  an  avowry  for  adistreMfor 
rent  in  arrear,  "  that  before  the  lessors  had  anything  in  the  premises, 
and  before  they  (claiming  title  under  a  pretended  agreement  betweeo 
them  and  one  A.  JB.)  demised  them  to  the  lessee,  A,  B.  had  mort- 
gaged them  in  fee  to  C  JD.,  that  the  mortgage  being  forfeited,  and 
notice  of  the  forfeiture  being  given  to  the  lessee,  and  he  having  been 
required  to  attorn,  did  attorn  to  C,  D.,  when  he  distrained  for  tie 
rent,  which  the  lessee  paid  him,  to  prevent  the  goods  from  being  sow 
under  the  distress ;"  it  was  held,  that  such  plea  was  bad  on  special 
demurrer,  as  it  amounted  in  substance  merely  to  a  pleaof  mltataitm 
tenementis  (ar).     But  to  an  avowry  for  rent,  a  plea  that  before  the 
defendant  had  any  interest  in  the  premises  they  were  mortgaged  m 
fee;  that  the  mortgagor  remained  in  possession  and  demised  to  tne 
defendant;  that  the  defendant  demised  to  the  plaintiflF;  that  afterwarfs, 
the  mortgage  money  being  still  due,  and  the  rent  avowed  forinanar, 
the  mortgagee  gave  notice  to  the  plaintiff  to  pay  the  rent  to  him,  vA 
threatened,  in  case  of  non-payment,  to  put  the  law  in  force;  whcrefcce 
the  plaintiff  necessarily  paid  the  rent  to  the  mortgagee;  is  good,kciflg 
a  plea  of  payment,  and  not  of  nil  habuit  in  tenementis  (y).  ThepIaW 
in  replevin  may  plead  in  bar  to  the  defendant's  avowry  or  cognianoe, 
that  he  did  not  hold  it  as  tenant,  even  with  a  plea  of  infancy  (^):  W 
where  there  was  a  cognizance  for  rent  in  arrear,  under  a  demee  from 
W,,  and  it  appeared  by  the  lease  that  W.  was  a  receiver  in  Cbwcefy 
"in  a  cause  wherein  A,  was  plaintiff  and  B.  defendant;"  and  the  ad- 
dendum was  to  W,  or  any  future  receiver;  it  was  held,  that  the  teaec 
could  not  plead  non  tenuit  (a).    The  plea  in  bar  de  injuria  sua  propna 
absque  tali  causa  to  a  cognizance  for  rent  in  arrear,  has  been  hddto 
be  bad  upon  special  demurrer  (6);  yet  it  has  been  held,  that  sncii* 
plea  was  proper  after  an  avowry  for  a  distress  made  for  a  poors 
rate  (c).     It  has  been  laid  down,  that  a  plaintiff  may  plead  in  bv^ 
an  avowry  de  son  tort,  with  a  traverse  that  the  locos  in  quo  b  J^ 
of  the  tenements  alleged  to  be  held  (rf).    As  the  cattle  of  a  stranp 
cannot  in  some  cases  be  distrained,  unless   they  are  lerant  tod 
couchant,  a  plea  in  such  a  case  must  show  the  circumstances;  wt^ 
plea  that  the  cattle  "  were  not  levant  and  couchant  in  the  close  m 
which,  &c,'*  has  been  held  bad  on  demurrer,  for  not  showing  the 
circumstances  under  which  the  cattle  came  upon  the  close,  sow  to 
entitle  them  to  be  privileged  from  distress  (e).     Where  an  avowty 

(tt)  SylUvan  v.  Stradling,  2  Wils.  208.  Moore,  34. 

(x)  Alchome  v.  Gomme,  2  Bing.  54 ;  9 
Moore,  130. 

(y)  Joknton  v.  Jones,  9  Ad.  &  El.  809 ;  1 
Per.  &  Dav.  651 ;  see  also  Doe  d.  Higgin- 
botham  ▼.  Bartonf  11  Ad.  fir  £1.  307;  3  Per. 
&  Dav.  194. 

(z)  Wilson  V.  Ames,  1  Marsh.  74. 

(a)  Dancer  v.  Hastings,  4  Bing.  2 ;   12 


rv.jrt>«iH.lBoi.ftM7^ 
low  ▼.  Selby  (w  f'f^)2^ 


(b)  Jones 

(c)  Bardons ^  ^ 

756;  8  Moore  ft  Scott,  280;  1  Cro^ 
Mees.  500,  S.  a;  Stlhy  v.  Rarim,  8  W* 
&  Adol.  2. 

(d)  Com.  Dig.  tit  Pieaitr  (3  K  1«> 
(«)  Jmes  V.  Powell,  5  Barn.  *  Cm.»<  • 
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stated  that  the  defendant  held  the  premises  at  a  certain  yearly  rent,  to     Boos  III. 
wit,  the  yearly  rent  of  72/.,  and  the  plaintiff  pleaded,  first,  non  tenuit ;    ^  sY"  5.^* 

and  secondly,  riens  in  arrere ;  and  the  first  plea  was  found  for  the  

pJaintiff;  it  was  held,  that  the  second  plea  became  thereby  imma- 
terial ;  but  that  if  any  verdict  was  entered  upon  it,  it  must  be  entered 
for  the  plaintiff(/ ).  The  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27, 
8. 2,  is  a  good  plea  in  bar  to  an  avowry  for  some  sorts  of  rent(^). 
But  it  has  been  held,  that  this  bar  may  be  given  in  evidence  under  the 
{dea  of  non  tenuit  (A). 

The  statutes  of  set-off  do  not  extend  to  the  action  of  replevin  (i) ;  When  Set-off 
therefore  a  plaintiff  in  replevin  cannot  plead  in  bar  a  set-off  to  an  may  be  pleaded 
avowry  for  rent  (A).    Neither  can  a  mutual  demand  be  given  in  evi-  '^  6*'"' 
dence,  where  the  defendant  justifies  under  a  distress.     Yet  it  is  said, 
that  he  may  plead  a  mutual  debt  of  more  than  the  rent,  by  way  of 
special  plea  to  the  avowry ;  and  a  plea  in  bar  that  the  tenant  had  let 
other  property  to  the  landlord  at  a  larger  rent,  and  that  it  had  been 
agreed  that  the  two  rents  should  be  set-off  against  each  other,  has 
been  considered  good(0.     At  all  events  payment  may  be  pleaded  (m) ; 
therefore,  to  an  avowry  for  rent,  the  tenant  may  plead  payment  of  a 
ground  rent  to  the  original  landlord,  which  he  paid  to  protect  himself 
from  a  distress;  for  it  is  a  payment  of  so  much  to  the  immediate 
landlord  (n).     So  to  an  avowry  for  rent,  the  plaintiff  in  replevin  may 
piead  payment  of  an  annuity,  secured  out  of  the  lands  demised  pre- 
viously to  the  demise  to  him,  for  the  arrears  of  which  the  grantee  of 
the  annuity  had  threatened  to  distrain  (o).     And  as  such  a  plea,  as 
well  as  a  plea  of  payment  to  a  ground  landlord  or  other  incumbrancer, 
amounts  to  a  plea  of  riens  in  arrere,  it  ought  to  be  so  pleaded.    The 
ground  of  the  above  decisions  is,  that  the  compulsory  payment  by  the 
tenant  of  ground  rent  or  other  like  charge  is  in  truth  a  partial  eviction, 
and  the  landlord  is  presumed  to  authorize  the  payment  by  the  tenant 
of  his  rent  to  those  who  have  a  claim  on  the  land  paramount  to  his 
own,  and  against  which  (as  being  a  partial  eviction)  he  is  bound  to 
protect  the  party  holding  under  him  (/>).     One  who  is  sued  for  rent 
may  avail  himself  of  part  payment  of  money  obtained  under  a  distress, 

(/)  Cotsev  V.  Diggons,  2  Bam.  &  Aid.  Saprford  v.  Fletcher ,  4  Term  Rep.  5tL 

H6,  (I)  Curtu  V.  fVkeeier,  4  Car.  &  Pay.  196 ; 

(£)  See  James  v.  Salter,  8  Bing.  N.  C.  S.  C.  and  not  S,  P.  1  Mood.  &  Malk.  493 ; 

H4;  4  Scott,  168;   8  Hodges,  70;  Grant  v.  see  also  Wilson  v.  Sewellt  MS.  post,  Chap. 

Bfftf.  9  Mees.  &  Wels.  113;  ante,  377;  and  VIII.,  Sect  2. 

»st,  Chap.  V 1 1.,  Sect.  4,  (b) ;  see  Paget  v.  (w)  Ahtolam  v.  Kingt  Barnes,  450 ;  Bull. 

yoUy,  2  Bing.  N.  C.  679;  2  Hodges,  32;  8  N.  P.  181. 

Icott,  120,  as  to  the  42nd  section  of  statute  (n)  Saprford  y.  Fletcher,  4  Term   Rep. 

I  &  4  Will.  IV.  c  27-  511 ;  see  also  Johnson  v.  Jones,  9  Ad.  &  El. 

{h)  Owen  T.   De  Beemwnr,   16  Mees.  &  809;  1  Per.  &  Da  v.  651;  Graham  v.  Allsopp, 

^eljL  547  ;    affirmed    on  error  in   Exch.  2  Exch.  Rep.  186. 

%am.  De  Beauvoir  v.  Owen,  5  Exch.  Rep.  (o)  Taylor  v.  Zamira,  6  Taunt  524 ;  2 

9^  Marsh.  220 ;  and  see  GraJum  v.  Allsopp,  2 

(t)  Lavcock  V.  Tuffnelh  and  Graham,  ▼.  Exch.  Rep.  186. 

^mne^  1  Tidd'a  Prac  664.  (p)  Jones  y.  Morris,  3  Exch.  Rep.  742. 

(*)  i;^coc*  V.  Tvffnelly  2  Chit.  531 ;  S,  P. 

Y  y2 


692  ACTION  OF  REPLEVIN  — PLEAS  IN  BAB. 

Book  III.     or  of  a  judgment  against  him  in  a  County  Court  for  the  same  rent,  bot 
^'se7t!  5.^'    not  under  never  indebted  (n).     If  the  giving  of  a  promissory  note  be 
pleaded  in  bar  to  an  avowry  for  rent,  it  must  be  shown  that  the  note 
was  accepted  in  satisfaction,  or  that  by  special  agreement,  or  from 
other  circumstances  pleaded,  the  right  to  distrain  was  suspended  (o). 
Where  a  plea  in  bar  in  replevin  to  a  cognizance  for  a  distress  for  rent 
stated,  that  divers  sums  had  been  from  time  to  time  duly  assessed  on 
the  premises  for  land-tax  and  paid   by  the  plaintiff)  wherefore  he 
deducted  the  amount  of  the  tax,  which  the  defendant,  as  landlord, 
was  liable  to  bear  in  respect  of  rent ;  it  was  held,  that  this  plea  ws 
bad;  first,  in  not  stating  the  specific  periods  for  which  the  lespectiTe 
sums  were  assessed  or  paid;  and,  secondly,  in  not  stating  that  the 
payment  was  made  after  the  rent  distrained  for  had  accrued,  w^ 
then  accruing  due  (p).     Where,  to  an  avowry  in  replevin  forienlii 
arrear,  the  plaintiff  pleaded  in  bar  payments  for  land-lax  andpaiiag 
rates  for  six  successive  years,  in  order  to  avoid  a  distress,  and  that 
the  sums  so  paid  by  him  exceeded  the  amount  of  the  rent  distiaiD» 
for ;  it  was  held,  that  such  a  plea  was  bad  on  demurrer,  as  the  tax «» 
rates  should  have  been  deducted  by  the  plaintiff  from  the  rent  of  the 
current  year ;  and  as  the  plea  in  substance  amounted  and  was  ecpi^" 
lent  to  a  set-off  (y). 
What  is  a  De-       In  replevin  for  taking  and  detaining  cattle,  to  an  avowry  for  rait 
KeL^^n  Bj^.      ^^  arrear,  a  plea  that  after  the  distress,  and  before  the  impoiaK%« 
tender  of  the  rent  was  made  and  refused,  and  the  cattle  were  dis- 
trained, as  in  the  declaration  stated,  is  no  departure,  for  thatdden^ 
is  a  new  taking  (r).     Where  the  replevin  was  for  taking  theptoun* 
goods  and  chattels,  to  wit,  a  lime-kiln ;  and  there  was  an  avowry  w 
rent,  and  a  plea  in  bar,  that  the  lime-kiln  was  affixed  to  the  freehw*; 
the  Court  held,  that  the  plea  in  bar  was  bad,  because  it  was  a  de- 
parture from  the  declaration,  which  had  treated  the  lime-kiln  >^* 
chattel  (s). 
What  may  be        The  plaintiff  may  plead  in  bar  "  tender  of  amends"  to  an  avowry* 
to  Avowries,"  cognizance  damage  feasant (Q.    To  an  avowry  that  the  fredioW ••* 
&C.  Damage      Jn  the  defendant,  or  the  party  under  whom  he  makes  cogniiance,the 
^"**°  plaintiff  may  plead  in  bar  that  it  is  his  freehold,  or  the  freehold  of  i^ 

and  that  by  license  he  put  his  cattle  there ;  or  a  special  tide  bydens^ 
fine,  or  demise  (u). 
Rcplicationg  The  pleadings  in  replevin,  subsequent  to  the  plea  in  bar,  vary  w»w 

quem'picad-     the  particular  circumstances  of  each  individual  case.    In  geaeial|how- 


ingg. 


(«)  Harmer  v.  Bean,  S  Car.  &  Kir.  307.  (r)  EtMus  v.  EOioit,  5  Ad.  *  f^^'*  * 

(o)  Davit  V.  Oyde,  2  Ad.  &  El.  628  ;  1  Har.  &  WoL  251 ;  6  Nev.  ft  Man.  w^ 

Har.  &  Wol.  50 ;  4  Nev.  &  Man.  462.  (s)  Niblet  v.  Smith,  4  Term  "^^^ 

(p)  Siubbs  V.  Parsont,  S  Barn.  &  Aid.  {t)  Com.  Dig.  tit.  PUader{itS%);^ 

516.  also  ante.  664. 

(q)  Andrew  v.  Hancock,  1  Brod.  &  Bing.  (u)  Com.  Dig.  tit.  PUaitr  (8  KO> 
37  ;  3  Moore,  278. 
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ever,  they  are  similar  to  those  in  other  actions,  with  the  exception  that     Book  III. 
ibey  bear  a  name  applicable  to  those  of  one  stage  later  in  the  course      sect.  5. 
of  proceeding. 

(g)  Demurrers. 
Demurrers  to  the  declaration  are  not  usual  in  practice,  except  Nature  and 
where  the  place  is  omitted  (x).    Where  the  defendant  demurred  to  murrere  Id  Ra- 
the declaration,  without  adding  any  suggestion  in  the  nature  of  an  pJ«vin. 
avowry  praying  a  return,  and  the  plaintiff  signed  judgment  for  want 
of  an  avowry ;  on  a  rule  to  set  aside  the  judgment,  it  was  contended 
that  the  demurrer  not  being  accompanied  with  an  avowry,  was  a  dis- 
continuance; because,  although  when  the  defendant  pleads  any  plea 
which  takes  away  the   plaintiff's  right  to  the  goods,  he  need  not 
avow  (y) ;  yet  that  in  other  cases  he  roust,  or  it  is  a  discontinuance ; 
for  such  plea  does  not  lead  to  a  termination  of  the  suit :  the  Court, 
however,  said  "the  only  question  was,  whether  the  demurrer  was 
frivolous  or  not;  and  thinking  it  was  so,  they  would  not  hold  it  to  be 
a  discontinuance  (z)." 

(h)  Issue,  Evidence,  and  Trial. 

If  the  plaintiff  plead  to  the  avowry  or  cosmizance,  the  issue  may  Course  of  Pro- 
k..        J  •      xu         J-  u        "lu  1    r  \      \i     c*         '   '        ceeding  to 

be  made  up  in  the  ordmary  way  by  either  party  (a) ;  and  after  givmg  issue  and 

notice  of  trial^  the  plaintiff,  or  if  he  neglect  to  do  it,  the  defendant  may  ^"•^• 
make  up  the  nisi  prius  record,  enter  the  cause  for  trial,  and  proceed 
as  in  ordinary  cases.  And  as  both  parties  are  considered  plaintiffs, 
when  the  record  is  carried  down  for  trial  by  the  defendant  (which  is 
usually  the  case),  it  is  not  necessary  to  have  the  proviso  in  the  jury 
process,  as  in  cases  of  trial  by  proviso,  although  in  practice  it  is 
usually  inserted  (b).  As  either  party  is  at  liberty  to  carry  the  cause 
down  for  trial,  the  defendant  in  replevin  was  not,  under  the  old  prac- 
tice, entitled  to  move  for  judgment  as  in  case  of  nonsuit,  under  stat. 
14  Geo.  II.  c.  17,  s.  1  (c).  If,  however,  the  defendant  gives  notice  of 
trial,  and  does  not  proceed,  the  Court  will  give  costs  against  him  (d). 

In  an  action  of  replevin,  the  landlord's  title,  under  which  the  tenant  Evideuce  in 
has  gained  possession  of  the  premises,  cannot  be  disputed  (c) ;  although  ™y^e  xid^ 
the  tenant  is  prepared  with  evidence  to  show  that  the  premises  have 
been  fraudulently  conveyed  to  the  landlord,  and  that  the  actual  title 

(')  WUk.  Replev.  61.  661;  Eggleton  v.' Smart,  1  W.  Black.  375; 

(Sr)  2  Lev,  92.  and  see  Rees  v.  Morgan,  3  Term  Rep.  349. 

(s)  Serres  v.  Dodd,  2  New  Rep.  405.    As  (d)  This  statute,  as  far  as  relates  to  judg- 

to  the  abolition  of  special  demurrers  and  merit  as  in  case  of  a  nonsuit,  is  repealed  by 

astodemmrers  generally,  see  15  &  16  Vict  15  &  16  Vict.  c.  76,  s.  100,  and  another 

c  76,  ss.  50,  51,  80,  89 ;  and  Rules  of  Uil.  mode  of  proceeding  substituted. 

Term,  1853,  ploc  14,  15,  17.  (e)  See  ante.  Book  L,  Chap.  IV.,  Sect. 

(a)  Arch.  Tract.  1000,  8th  ed.  19,  pp.  171,  172;  Book  III.,  Chap.  III., 


(0 


Ibid.  Sect  1,  (b),  pp.  614,  615 ;  and  post,  Chap. 

Shortridge  v.    Hiem,  4  Term  Rep.      VI.,  Sect  12,  (a). 


400;  S.  P.  Jome*  T.  dmeonium,  5  Term  Rep. 
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Book  III.     is  vested  in  another  person  (e).   So,  where  a  tenant  was  letinto  posso- 
Sect.  5,       81^^  ^y  A  person  who  had  no  title,  but  who  afterwards  told  the  tenant 
that  another  was  his  landlord,  and  that  the  rent  was  to  be  paid  to  Mm, 
and  the  tenant  accordingly  paid  him  rent,  the  tenant  was  not  eatitM 
to  set  up  the  title  of  a  third  claimant  to  the  property (/).   Where! 
took  a  lease  of  premises  in  writing  in  his  own  name,  but  actnallyii 
agent  for  B.,  under  whom  he  afterwards  occupied  a  part,  B,  may  dis- 
train on  him,  and  in  replevin  A,  cannot  set  up  the  lease  to  himself(j)' 
Where  disputes  arose  between  a  lessor  and  a  third  person  as  to  the  right 
of  the  land,  and  they  agreed  to  submit  to  the  opinion  of  abanistff, 
who  decided  in  favour  of  the  third  person,  of  which  notice  we  giwn 
to  the  tenant,  it  was  held  to  be  a  question  for  the  jury,  in  an  adioiirf 
replevin  for  a  distress  made  by  the  original  lessor,  whether  by  his  Mb 
he  had  not  admitted  his  title  was  at  an  end  (A).    If  an  under-ksstt 
has  been  evicted  by  the  lessor  for  breach  of  condition  in  the  origiMi 
lease,  but  continues  in  possession  on  a  new  agreement  with  thcksaf, 
after  which  he  is  distrained  on  by  the  lessee,  he  may  prove  these  l«ft 
on  a  plea  of  non  tenuit,  in  replevin  (»).     Proof  of  payment  of  ratio 
the  avowant  is  prim&  facie  evidence  that  he  is  the  owner  of  the  W; 
but  in  a  case  where  the  plaintiffs  did  not  originally  receive  the  posies- 
sion  of  the  land  from  the  avowant,  it  is  competent  to  theplaiiitinto 
rebut  the  title  of  the  avowant,  by  showing  tiiat  he  paid  rent,  nndff 
circumstances  which  did  not  entitle  the  avowant  to  the  rent;  andsw* 
evidence  may  be  given  on  the  issue  non  tenuit  modo  et  fonnk;  for 
where  a  tenant,  by  mistake  or  misrepresentation,  pays  renttoapereon 
not  entitled  to  demand  it,  he  is  not  precluded  by  snch  paynwa^*'^ 
giving  evidence  in  replevin,  on  a  plea  of  non  tenuit,  against  the  sup- 
posed landlord,  to  show  that  the  latter  is  not  entitled  to  the  rentlaV 
An  acknowledgment  of  title  by  a  tenant,  in  one  who  claims  as  her  at 
law  of  the  person  under  whom  the  tenant  had  previously  held,  will  «* 
preclude  the  latter  from  calling  in  question  the  title  of  the  dainaa^ 
under  a  plea  of  non  tenuit,  if  it  appear  that  such  acknowledgment 
proceeded  from  a  misrepresentation  or  misapprehension  of  the  natnt 
of  the  title  set  up(Z).     It  is  laid  down  in  one  nisi  prius  decision,  that, 
under  the  issue  of  riens  in  arrere  in  replevin,  the  plaintiff  may  coo* 
trovert  the  holding  as  claimed  by  the  defendant  in  his  avowiyC*)* 
Letters  of  a  party,  under  whom  a  plaintiff  in  replevin  does  not  ctoOi 
are  inadmissible  in  evidence  to  affect  the  title  of  the  latter  (»). 


(e)  Parry  v.  House,  Holt,  489.  (*)  Mogers  y.  PUeher,  6  Taaat  VH;  t 

(/)  Hall  V.  Butter,  10  Ad.  &  El.  204 ;  2  Marsh.  641. 

Per.  &  Dav.  374.  (/)  Gregory  y.   DoUlge,  9  Bing.*?*!  1 

(g)  Clarke  y.  Waterton,  2  Mood.  &  Rob.  Moore,  394;  aod  see  Clwridge^,  ^^^'Hf 

87.  4  Man.  &  Gran.  143 ;  4  Scott,  N.  B-  T^ 

(h)  Downs  y.  Cooper,  1  Gale  &  Dav.  573 ;  (m)  HiU  y.  Wright,  2  Esp.  6$9. 

2  Queen's  B.  Rep.  256.  (n)  HaVord  v.  DilUm,  4  Moore,  3S1;  « 

(t)  Hopcrrft  V.  Keys,  9  Ring.  613  ;   2  see  Beiham  y.  Bamm^  Gow,  45w 
Moore  &  Scott,  760. 
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In  replevin,  where  a  tender  is  pleaded,  and  a  subsequent  demand     Book  III. 
aod  refusal  replied,  the  demand  must  be  made  by,  and  the  refusal  be       g^cT.  5. 


to,  the  defendant;  if  the  proof  is  of  a  tender  made  to  one  sent  or  au-  ^^^^^^^  ^^ 

thorized  by  him,  the  evidence  does  not  support  the  issue  (o).    Where  other  PoiDts. 

an  avowry  was  for  rent,  due  at  new  Michaelmas,  and  the  pleas  were 

a  tender  and  non  tenuit,  it  was  held,  that  proof  of  a  lender,  nothing 

being  said  as  to  the  terms  of  the  holding,  did  not  suppoit  the  issue  for 

the  defendant  on  the  other  plea  (j)).    A  plea  of  non  cepit  does  not  put 

the  plaintiff  to  proof  of  property  in  the  goods  (q).    The  admissions  of 

a  wife,  who  carries  on  business  in  a  shop  in  her  husband's  absence,  as 

to  the  tenns  of  the  tenancy,  are  not  evidence  against  him  (r). 

(i)  Judgment. 

If  a  verdict  be  found  for  the  plaintiff,  the  jury  assess  the  damages  Judgment  for 
as  on  a  verdict  for  plaintiff  in  trespass ;  for  as  the  action  is  always  y^iet.  ^^ 
brought  in  the  detinuit,  the  damages  are  given  for  the  injury  the  plain- 
tiff has  sustained  by  the  taking  only  (s).  The  reason  of  this  is,  that  as 
the  plaintiff  has  the  possession  and  use  of  the  cattle  pending  the  suit, 
if  be  have  judgment,  it  can  only  be  for  damages.  It  seems  to  be  ex- 
tremely doubtful  whether  a  writ  of  inquiry  in  replevin  can  be  granted 
afler  verdict,  though  imperfect  (t).  In  one  case  a  writ  of  inquiry  was 
granted  after  a  defective  verdict  in  replevin  of  a  distress  for  a  poor's 
rate  («) :  and  where  there  was  a  nonsuit,  and  retorno  habendo  awarded, 
it  was  held,  that  the  avowant  might  execute  a  writ  of  inquiry  after  a 
writ  of  second  deliverance  {x). 

If  there  be  judgment  for  the  plaintiff  upon  a  relict^  verificatione,  judgment  for 
cognovit  actionem,  nil  dicit,  &c.,  or  for  want  of  a  replication  to  his  plea  p  *fiIJ!|ifo^^^,n 
10  bar  to  the  avowry,  or  upon  a  demurrer,  a  writ  of  inquiry  of  damages  Demurrer, 
shall  be  awarded ;  or  at  die  request  of  the  plaintiff,  by  the  assent  of 
the  defendant,  the  Court  may  assess  the  damages  without  such  writ(y) : 
but  if  there  be  judgment  for  the  plaintiff,  by  default  after  appearance, 
there  shaU  be  a  special  writ  of  inquiry  for  the  value  of  the  goods  or 
cattle,  and  damages.    Where  the  taking  was  lawful,  the  damage  shall 
be  only  for  the  detainer ;  as  where  goods  are  taken  damage  feasant, 
and  detained  after  amends  tendered.    The  judgment  for  the  plaintiff 
on  demurrer  is  the  same  as  in  the  action  of  trespass  (z). 

If  the  verdict  be  found  for  the  defendant,  the  jury  at  common  law  Judgment  for 
find  the  issues  specially  for  the  defendant,  and  the  judgment  is,  that  common  Law. 
he  have  a  return  of  the  goods  irreplevisable.    The  judgment  for  the 

(o)  Pimm  y.  Grevill,  6  Esp.  95.  (*)  Arch.  Prac.  1000,  8th  ed. 

(p)  Knigki  V.  APVowall,  12  Ad.  &  El.  {t)  Freeman  v.  Archer (Ladij),2'W.'BUcl^ 

438;  4  Per.  &  Da  v.  168.    As  to  proof  of  763. 

the  terma  of  tenancy,  see  ante,  681.  (u)  Dewell  y.  Marshall,  8  Wils.  442. 

(?)  Dover  y.  Bawlinge,  2  Mood.  &  Rob.  (x)  Cooper  y.  Sherbrooke,  2  Wils.  116. 

544  (y)  2  Sell.  Prac.  272. 

(r)  Meredith  y.  Footner,  11  Mee8.&  Wels.  («)  Arch.  Prac.  1000,  8th  ed. 
202, 
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^  in.    defendant  pio  relonio  is  irreplevisable,  because  the  merits  of  tbe  cause 
Sc£T.  iu  '    ^^^  decided  by  the  Terdict ;  and  as  smce  the  statute  of  Westmmsta2, 


~~  c.  2,  respecting  second  deliverance,  the  distress  returned  must  be 
necessarily  irrei^evisable,  a  judgment  is  good  at  common  law,  thoo^ 
the  return  be  not  adjudged  irreplevisable  (a). 
r  By  tbe  statutes  7  Hen.  VIIL  c  4,  s.  3,  and  21  Hen.  VIII.  c.  19, 
^  s.  3y  if  the  distress  had  been  either  for  rent,  customs,  serrices  or 
VIIL  damage  feasant,  and  the  defendant  obtain  a  verdict,  or  the  {daintiff  be 
nonsuit  or  otherwise  barred,  the  defendant  shall  recover  ''  his  damages 
and  costs  against  the  said  plaintiff,  as  he  should  have  done  if  be  bad 
recovered  therein.**  And  on  verdict,  as  the  damages  are  assessed  bj 
the  jury  who  try  the  cause,  the  judgment  is  final  for  the  defeodantto 
recover  the  damages  so  found  (b).  The  judgment  after  verdict  for  tbe 
defendant  need  not  express  the  return  to  be  irreplevisable,  becaise 
now  it  necessarily  must  be  so,  since  the  statute  of  Westfflinster2: 
dierefi>re  a  judgment  in  r^levin,  **  that  the  defendants  hare  a  rebm 
of  the  cattle,  and  recover  their  damages  and  costs  assessed  bj  die 
juiy,"  tc^  is  good ;  either  as  a  judgment  at  common  law,  tbovgb  de 
return  be  not  adjudged  irreplevisable,  or  as  a  judgment  under  statite 
21  Hen.  \7II.  c  19,  which  entitles  the  defendants  to  damages  i»I 
costs;  but  not  under  statute  17  Car.  II.  c.  7  (c).  Neither  the  statute 
21  Hen.  VIIL  (nor  that  of  43  Eliz.  c.  2,  if  the  defendant  aw  as 
overseer  for  a  distress  for  a  poor's  rate)  tie  the  inquisitioo  up  to  tbe 
same  jury  as  are  returned  or  impanelled,  as  the  statute  17  Gtf.  II* 
c  7,  does:  if,  therefore,  there  is  a  verdict  for  the  plaintifii tbe jn'y 
usually  assess  the  damages ;  or  the  jury  after  verdict  may  be  disn^i 
and  damages  be  assessed  by  the  Court,  with  the  defendant's  consent 
After  verdict  for  the  defendant,  if  the  jury  do  not  assess  the  daBUgOi 
and  the  goods  be  detained,  the  defendant  may  make  a  sugesM 
thereof  upon  the  roll,  whereupon  a  writ  shall  go  to  inquire  of  dienlrt 
of  the  goods  and  damages :  upon  which  he  shall  have  judgmat  far 

Jndfnn^nt  far  If  the  plaintiff  do  not  declare  within  four  days  after  the  server  « 
5^^i^*  •■  the  rule  to  declare,  and  a  declaration  has  been  demanded,  when  flioie 
periods  have  severally  expired,  the  defendant  may  sign  judgment  of 
non  pros,  {e).  This  judgment  is  at  common  law,  that  the  defaMitfit 
have  a  return  of  his  goods  replevied,  and  his  costs.  The  phintin, 
however,  may  obtain  his  chattels  again  under  a  writ  of  second  ddif^ 
ance,  by  the  statute  of  Westminster  2  (13  Edw.  I.  st  1),  c  2;  and  it 
upon  the  proceeding  in  the  writ  of  second  deliverance,  the  defendant 
have  a  judgment,  either  upon  verdict,  demurrer,  or  after  non  proa.,  it  i^ 

(a)  Gawnmm  y.  Jmtes  (w  error),  4  Term  Rq>.  509.                                            ^. 

Rep.  509.  {d)  2  Sell.  Praa  271 ;  DateU  t.  JfcwW 

(6)  I  Saund.  105  b,  n.  (3).  S  WUs.  44l 

(e)  Gtmmm  y,  Jones  (tn  error%  4  Term  (e)  Arch.  Pftc.  992,  Sth  ed. 


KoopnM. 
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for  a  return  irreplevisable,  and  he  shall  have  a  judgment  de  retomo     Book  III. 
habendo(/) ;  which  being  executed,  the  plaintiff  cannot  have  any  fur-      *sect?5.  ' 


ther  writ  of  deliverance.  The  defendant,  by  the  statute  21  Hen.  VIII. 
c  19,  after  the  entry  of  judgment  of  non  pros,  upon  the  roll,  adds  an 
award  of  a  writ  of  inquiry,  to  ascertain  the  damages,  as  in  ordinary 
cases,  upon  a  judgment  by  default  (g).  If  there  has  been  no  avowry, 
the  Court  will  set  aside  a  writ  of  inquiry  obtained  and  the  inquisition 
thereon  ;  for  the  avowry,  being  in  the  nature  of  a  declaration,  is  the 
only  ground  of  an  inquiry  for  the  defendant  in  repIevin(A). 

The  judgment  upon  demurrer  for  the  defendant  is  exactly  the  same  Judgment  for 
as  on  non  pros. ;  and  an  inquiry  of  damages  and  costs  under  the  21  pem^".  ^^ 
Hen.  VIII.  is  awarded  in  the  same  manner:  and  after  a  judgment  on 
demurrer,  no  writ  of  second  deliverance  lies  (»).  Where  judgment  is 
given  on  demurrer  for  the  avowant  in  replevin,  fifteen  days'  notice  of 
executing  the  writ  of  inquiiy  should  be  given  to  the  plaintiff,  as  in  the 
case  of  a  nonsuit  on  the  statute  17  Car.  II.  c.  7(k). 

The  proceedings  with  regard  to  the  judgments  obtained  by  defend-  Enactment  of 
ants  who  have  distrained  for  rent,  have  been  materially  simplified  and  ij^ai  to  De-*' 
altered  by  the  statute  17  Car.  II.  c.  7  (I).  That  statute,  in  section  2,  fendanfsJudg- 
enacts,  '^  That  whensoever  any  plaintiff  in  replevin  shall  be  nonsuit 
before  issue  joined,  in  any  suit  of  replevin  by  plaint,  or  writ  lawfully 
returned,  reoioved,  or  depending  in  any  of  the  King's  Courts  at  West- 
minster, that  the  defendant  making  a  suggestion  in  nature  of  an  avowry 
or  cognizance  for  such  rent,  to  ascertain  the  Court  of  the  cause  of 
distress,  the  Court  upon  his  prayer  shall  award  a  writ  to  the  sheriff  of 
the  county  where  the  distress  was  taken,  to  inquire  by  the  oaths  of 
twelve  good  and  lawfiil  men  of  his  bailiwick,  touching  the  sum  in  arrear 
at  the  time  of  such  distress  taken,  and  the  value  of  the  goods  or  cattle 
distrained ;  and  thereupon,  notice  of  fifteen  days  shall  be  given  to  the 
plaintiff  or  his  attorney  in  Court  of  the  sitting  of  such  inquiry ;  and 
thereupon  the  sheriff  shall  inquire  of  the  truth  of  the  matters  contained 
in  such  writ  by  the  oaths  of  twelve  good  and  lawful  men  of  his  county ; 
and  upon  the  return  of  such  inquisition,  the  defendant  shall  have  judg- 
ment to  recover  against  the  plaintiff  the  arreaurages  of  such  rent,  in  case 
the  goods  or  cattle  distrained  shall  amount  unto  that  value ;  and  in 
case  they  shall  not  amount  to  that  value,  then  so  much  as  the  value  of 
the  said  goods  and  cattle  so  distrained  shall  amount  unto,  together 
with  his  full  costs  of  suit,  and  shall  have  execution  thereupon  by  fieri 
&cias  or  elegit,  or  otherwise,  as  the  law  shall  require :  and  in  case  such 
plaintiff  shall  be  nonsuit  after  cognizance  or  avowry  made,  and  issue 
joined,  or  if  the  verdict  shall  be  given  against  such  plaintiff,  then  the 

(/)  2  Init  S41.  (*)  Burton  y.  Hickey,  6  Taunt  57;    1 

ii)  Arch.  Prac  993,  8th  ed.  Marsh.  444. 

{h)  Bac.  Abr.  tit.  Bsplevin  (L).  (/)  Extended  by  19  Car.  II.  c.  5,  to  the 

(i)  Arch.  Prac  998,  8th  ed.  Counties  Palatine  and  to  Wales. 
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jurors  that  are  impanelled,  or  returned  to  inquire  of  such  issue,  shaD^at 
the  prayer  of  the  defendant,  inquire  concerning  the  sum  of  theanean, 
and  the  value  of  the  goods  or  cattle  distrained;  and  thereupon  the 
avowant,  or  he  that  makes  cognizance,  shall  have  judgment  for  sodi 
arrearages,  or  so  much  thereof  as  the  goods  or  cattle  distrained  amouot 
unto,  together  with  his  full  costs,  and  shall  have  execution  for  the 
same  by  fieri  facias  or  elegit,  or  otherwise,  as  the  law  shali  require." 
Section  3  gives  the  like  remedy  to  the  avowant  or  pariy  making 
cognizance  for  any  rent,  upon  a  judgment  given  for  him  upondemu^ 
rer.  Section  4  enables  the  party  or  his  representatives  to  distrain  again 
for  the  residue  of  the  arrears,  in  case  the  value  of  the  cattle,  kc^ 
taken  by  the  first  distress,  shall  not  be  the  full  value  of  the  anean 
distrained  for. 

This  statute  does  not  take  away  or  alter  the  judgment  at  comoKn 
law;  it  only  gives  a  further  remedy  to  the  avowant    So  that  afier  a 
non  pros,  the  defendant  may  still  enter  bis  judgment  pro  retomo:  hat 
it  is  bettier  to  make  a  suggestion,  and  proceed  by  writ  of  inquiry;  be- 
cause if  the  plaintiff  sue  out  a  writ  of  second  deliverance,  it  will  operate 
as  has  been  observed,  as  a  supersedeas  of  the  retomo  habendo,btttoot 
so  to  the  writ  of  inquiry.    By  this  statute,  the  legislature  iuteuded  tint 
the  proceeding  by  writ  of  inquiry,  fi.  fa.  and  elegit  should  be  final  fcr 
the  avowant  to  recover  his  damages;   and  that  the  plaintiff  should 
keep  his  cattle,  notwithstanding  the  course  of  awarding  a  rdorao 
habendo,  which  is  the  right  judgment,  and  is  still  entered  up  as  before 
the  statute  (»i).     It  was  held  formerly,  that  if  the  avowant  obtained  a 
verdict,  he  must  either  have  judgment  and  execution  for  the  f^ 
settled  by  the  jury  pursuant  to  this  statute,  or  he  must  take  the 
usual  remedy  ^by  the  writ  de  retomo,  and  proceed  under  the  H 
Geo.  II.  c.  19  (n) ;  and  this  opinion  seems  to  have  rather  extensivdf 
prevailed ;  but,  it  ha?  been  decided,  that  if  the  defendant  do  not 
issue  execution  on  his  judgment  under  the  statute,  or  if  the  sum  reoo* 
vered  be  not  paid  before  action  brought,  he  may  still  proceed  on  d* 
replevin  bond  as  a  further  and  better  security  (o).     It  is  always  at  the 
election  of  the  defendant,  whether  he  will  proceed  upon  the  statute  er 
uot(p).    On  an  avowry  or  justification  of  a  taking  as  a  distress  to 
the  whole  rent,  a  jury  may  find  a  verdict  for  the  sum  due  upon  an 
apportionment  (q).    An  avowry  stated  that  the  plaintifif  held  the  pr^ 
mises  as  tenant  to  defendants  under  a  demise,  subject  to  certain  rt»^ 
provisions,  conditions  and  stipulations  that  plaintiff  should  not,  dunng 
the  tenancy,  sell  hay  produced  on  the  premises  off  the  premises,  utaff 
a  penalty  of  2s.  6d.  per  yard  of  hay  sold,  to  be  recovered  by  distreOj^ 


(i»)  Sell  Prac.  269. 

(n)  Coombs  v.  CoU,  H.  10  Geo.  II.  B.  R. 
H.  352 ;  cited  Com.  Dig.  tit.  Pleader  (3  K 
81). 

(o)  Tumor  v.  Turner,  2  Brod.  &  Bing. 


107 ;  4  Moore,  606.  ^ 

(p)  Rees  ▼.  Morgm  («  emr),  8  T«« 

Rep.  350.  ^  f. 

(j)  Neale  v.  iiackenxie,  2CrttBp.M.5 

Ros.  84;  1  Gale,  119}  5  Tyr.  UOfi. 
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for  rent  in  arrear.    The  plaintiff  having  sold  hay  off  the  premises,  and     Book  III. 
haying  been  distrained  or  brought  replevin,  in  which  the  defendants      "se'ct.  5. 
obtained  a  verdict  and  had  judgment,  under  statute  17  Car.  II.  c.  7,  for 
54/.,  as  arrearages  of  rent  :  it  was  held,  on  error,  in  the  Exchequer 
Chamber,  that  the  legal  operation  of  the  agreement  was  to  create  a 
penalty  recoverable  by  distress  as  for  rent,  but  not  a  rent,  and  there- 
fore that  the  judgment  under  the  statute  17  Car.  II.  c.  7,  was  bad  (r). 
The  instrument  stated  in  the  plea  either  created  a  rent-service,  or  more, 
probably  amounted  to  a  grant,  with  a  license  from  the  grantee  to  the 
reversioner  to  distrain  as  for  a  rent  (s).    A  sum  payable  nomine  poensB 
for  selling  hay,  &c.,  *  contrary  to  agreement  between  landlord  and 
tenant,  the  amount  being  measured  by  the  quantity  of  hay  sold,  may 
be  a  rent-service  (0- 

Where  the  plaintiff  is  non-prossed,  the  defendant,  afler  entering  the  Proceedinffs 
judgment  for  a  return — which  must  still  be  entered,  although  it  is  ii.  ^7,wh^e 
never  executed  (u) — may  by  17  Car.  II.  c.  7,  s.  2,  make  a  suggestion  Plaintiff  i» 
on  the  roll,  in  the  nature  of  an  avowry  or  cognizance,  and  pray  a 
writ  of  inquiry  to  be  directed  to  the  sheriff  of  the  county  where  the 
distress  was  taken,  to  inquire  of  the  rent  in  arrear  at  the  time  of  the 
distress,  and  also  of  the  value  of  the  distress :  then  follows  on  the  roll 
the  award  of  the  writ  of  inquiry  (of  the  execution  of  which  fifteen 
days'  notice  must  be  given  to  the  plaintiff  or  his  attorney)  (x) :  then 
the  sherifTs  return  of  the  finding  of  the  inquest :  and  lastly,  an  entry 
of  final  judgcnent  (y).  When  the  plaintiff  is  non-prossed,  after  the  de- 
fendant has  avowed,  the  entry  of  a  suggestion  in  nature  of  an  avowry 
must  of  course  be  omitted,  and  the  prayer  for  a  writ  of  inquiry  must 
follow  on  the  roll  the  judgment  for  a  return  (z).  The  judgment  under 
the  statute  on  demurrer  is  the  same,  but  no  writ  de  r^rno  habendo 
issues :  and  in  the  judgment  after  verdict,  the  jury  find  the  amount  of 
the  rent  in  arrear,  and  the  value  of  the  things  distrained. 

Where  the  judgment  is  for  the  defendant  after  verdict,  if  the  jury  Proceedings 
have  omitted  to  inquire  at  the  trial  as  the  statute  directs,  it  must  be  ^  defcctivT  " 
entered  up  as  at  common  law,  as  a  judgment  pro  retomo  habendo :  finding  by  the 
but  if  the  jury  have  assessed  damages,  but  not  the  amount  of  the  rent,    "^' 
Sec,  it  may  be  entered  as  a  judgment  under  21  Hen.  VIII.  c.  19; 
and  the  Court  will  permit  the  defendant  to  amend  his  judgment,  if 
entered  as  under  the  statute,  and  not  warranted  thereby,  by  making 
it  a  common  law  judgment  (a).     Such  omission  .on  the  verdict  cannot 
be  supplied  by  a  writ  of  inquiry  (&) :  for  if  the  jury  who  tried  the  cause 

(r)  PoUitt  T.  Forrest,  11  Queen's  B.  Rep.           (a)  2  Sell.  Prac.  171 ;  Gammon  v.  Jonei 

949.  (in  error),  4  Tenn  Rep.  509 ;  Garth.  253; 

(()  Ibid.  Cooper  v.  Sherbrooke,  2  Wils.  116. 

(0  Ibid.  ifi)  Sheape  v.  Culpepper,  1  Lev.  255;   1 

2  Wils.  117;  Cartb.  253.  Sid.  880;  Herbert  v.  Waters,  1  Salk.  205; 

Burton  V.   HUkey,  6  Taunt.  57  ;    1       KinoMton  v.  Mayor  qf  Shrewsbury,  Gas.  temp. 

Manh.  444.  Hardw.  297,  298 ;  Reet  v.  Morgan,  3  Term 


ian' 


)  Arch.  Prac.  994,  8tb  ed.  Rep.  849. 

*}  Arch.  Pirac.  998,  8tb  ed. 
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Execution  to 
have  a  Return 
of  the  Goods. 


omit  to  make  the  necessary  inquiries,  no  other  jury  can  aftemris 
make  it.    The  defendant  cannot  enter  his  judgment  accordio; to ik 
statute,  and  proceed  to  execution  by  fi.  fa.  or  ca.  sa,  but  mostiesott 
to  his  common  law  judgment,  and  sue  out  his  writ  deretonot 
bendo  :  and  this  if  the  jury  omit  to  inquire  either  of  the  rent  or  fc 
value  of  the  goods,  for  they  must  assess  both,  as  the  statute  most  be 
strictly  complied  with.    This  only  applies  to  cases  of  rentwittotk 
statute,  and  not  to  those  of  nonsuit  in  other  cases :  indeed  Lorf  Hini- 
wicke  has  laid  it  down,  that  in  every  case,  unless  where  theContB 
tied  up  by  this  statute,  a  writ  of  inquiry  may  be  granted  in  order  to  do 
complete  justice  (c).    Where  in  replevin  the  plaintiff  avowed  fa » 
year's  rent,  and  there  was  a  verdict  for  the  defendant,  but  do  nw ! 
found  by  the  jury;  and  a  writ  of  inquiry  was  moved  for  undefcl 
statute  17  Car.  II.  c.  7,  to  ascertain  the  rent  in  arrear  and  thenk»«  j 
the  cattle;  Gould,  J.,  doubted  whether  it  could  be  granted, to s«Bijj 
a  defective  verdict  inr  case  of  rent:  though  after  judgment  by  deWj 
it  would  certainly  lie ;  and  added,  that  JBurrows*8  note  of  ^ 
and  James  (d)  appeared  to  be  a  judgment  by  de&ult:  howefff," 
cause  being  shown,  the  rule  was  made  absolute  («).    Wheretked 
fendant  made  cognizance  of  rent  in  arrear,  and  the  jury  found  a  t 
for  him,  and  damages  to  the  amount  of  the  rent  claimed,  \ 
finding  either  the  amount  of  the  rent  in  arrear,  or  the  value  of  tl 
cattle  distrained,  and  judgment  was  entered  for  the  damages i 
the  Court  permitted  the  defendant  to  amend  his  judgment,  ainito^ 
a  judgment  of  pro  retorno  habendo,  after  a  writ  of  error  broa^lj'*  1 
The  distinction  should  be  observed,  that  by  the  statute  17  ^'y*\ 
c.  7,  in  case  of  nonsuit  or  non  pros,  before  issue  joined,  the  ( 
may  enter  a  si\ggestion  upon  the  record,  in  the  nature  of  an  avowry  Q 
cognizance,  and  thereupon  sue  out  a  writ  of  inquiry;  but  in  case  of  I 
nonsuit  at  the  trial,  or  of  a  verdict  for  the  defendant,  the  juiy  at  * 
trial  must  inquire  of  the  rent  in  arrear,  and  the  value  of  the  goods  <I 
trained  <^). 

(j)  Execution. 

The  defendant  may  obtain  his  judgment  for  a  return  of  the  ^^ 
by  suing  out  a  vmt  de  retorno  habendo.  This  writ  is  issued  by  ** 
filazer  in  the  Queen's  Bench,  and  the  prothonotary  in  the  Com** 
Pleas  (A) :  and  by  it  the  sheriff  is  commanded  to  take  fix>m  the  phin** 
the  goods  that  were  replevied.  If  to  this  the  sheriff  return  tbattw 
goods  were  eloigned ;  upon  the  writ  and  return  being  filed,  a  ca]»asffl 
withernam  is  issued  to  the  sheriff,  and  if  the  plaintiff  have  no  goods* 

(c)  Vaughan  Y.Norru,  Ca.  temp.  Hardw.  (/)  Itee*  v.  Morgam  (*•  emr)»  S  T"* 
138.                                                                      Rep.  S49. 

(d)  M.  24  Geo.  II.  B.  R.  (^)  2  SeU.  Prma  2«9. 
e)  Freeman  t.  Archer  (Lady),  2  W.  BUck.  (h)  Wilk.  Replev.  109. 
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cattle^  the  sheriff  must  return  nihil,  and  the  defendant  may  thereupon     Book  III. 
*^  •  sue  out  a  scire  facias  against  the  pledges,  or  against  the  sheriff,  either    ^"se"!!^* 

^""'  if  the  pledges  be  insufficient,  or  if  no  pledges  were  taken  (i).    Where  

^ -'  the  defendant  has  judgment  for  a  return  irreplevisable,  if  the  owner  of 
^'  the  cattle  or  goods  tenders  all  that  is  due  on  the  judgment,  and  it  is 
-  •  accepted,  he  shall  have  a  writ  of  delivery  for  the  goods;  so  if  he  ten- 
"^  ders  the  whole  upon  the  judgment  which  is  ascertained  upon  the 
:^-- avowry,  and  it  is  refused,  he  shall  have  detinue  (A).  Now,  however, 
^^  a  less  circuitous  practice  has  been  adopted ;  for  upon  the  return  of  an 
^^elongata"  to  the  writ  de  retorno  habendo,  it  is  no  longer  necessary 
(?: to  sue  out  a  withernam,  or  a  scire  facias  against  the  pledges  or  sheriff; 
k:-bat  an  action  upon  the  case  may  be  brought  against  the  sheriff  imme- 
}^  diately,  if  he  have  taken  either  insufficient  pledges,  or  no  pledges  at 
it:all(/).  If  the  plaintiff  in  replevin  be  nonsuited,  the  defendant  is  not 
;r  bound  to  have  his  damages  assessed  by  the  jury,  under  statute 
::  17  Car.  II.  c.  7,  or  to  take  the  earliest  moment  to  prosecute  his  writ 
tr  de  retorno  habendo.  He  may  also  again  distrain  the  same  goods  for 
';  rent  subsequently  accrued,  previously  to  his  executing  his  retorno  ha- 
f  :beodo,  without  waiving  his  action  against  the  sureties  in  the  bond(m). 
[:  Where  the  plaintiff  in  replevin  dies  after  declaration,  and  before  avowry, 
^  no  retorno  habendo  can  be  issued  (n). 

The  plaintiff  may  have  execution  for  the  damages  and  costs,  by  Execution  to 
.cither  of  the  usual  writs  of  execution,  viz.  a  fieri  facias,  a  capias  ad  m^^and* 
■  satisfaciendum,  or  an  elegit;   and  if  the  defendant  have  judgment  ^^s^ 
under  the  statute  17  Car.  II.  c.  7,  he  may  have  execution  by  the  same 
writs (o).     The  term  ''full  costs"  in  section  3  of  this  statute  has  the 
.  lame  meaning  as  ordinary  '' costs"  (/>).     In  an  action  of  replevin  in 
respect  of  a  distress  for  arrears  of  a  rent-charge,  where  both  the  plain- 
tiff and  defendant  had  taken  down  the  record  for  trial,  and  the  de- 
.  fendant  obtained  a  verdict;  it  was  held,  that  under  the  above  statute 
the  defendant  was  entitled  to  the  costs  of  taking  down  the  record,  but 
not  to  the  costs  of  making  the  distress  (q). 

(k)  Practice. 
After  an  avowry  for  rent  in  arrear,  the  plaintiff  may  pay  into  Court  Payment  of 
the  rent  for  which  the  defendant  avows,  because  the  demand  is  cer-  qq^  ^° 
tain :  but  not  where  the  damages  are  unliquidated  (r).     If  the  grantee 
of  a  rent-charge  avow  upon  several  under-tenants  for  the  same  rent, 
the  Court  will,  upon  a  tender  pleaded  by  the  under-tenants,  make  an 
order  that  the  payment  of  the  rent  into  Court  in  one  action  shall  serve 


[  Sen.  Prac  273.  (p)  Jamiesm  v.  Trevelyan,  24  Law  J., 


(t)  1  Saund.  195  a,  note  (3).  (o)  Arch.  Prac.  1002,  8th  ed. 

(*)  2  SeU.  Prac  273.  (p)  Jam 

(I)  Braddyll  ▼.  Ball,  1  Bra  Cfa.  Ca.  427 ;  Exch.,  74. 
1  Sannd.  195  b,  note  (3).  (q)  Ibid. 

(«)  Hefford  ▼.  Alger,  1  Taunt  218.  (r)  Venum  v.  Wynne,  1  H.  Black.  24. 

{n)  CmSuU  V.  Carney,  2  Wik.  88. 
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^itaying  Pro 
~  ^iwdings. 


Book  III.  for  all  («).  Although  a  man  cannot  proceed  for  damages  npon  a  plea 
^ECT?  5.  *  of  tender  after  taking  the  money  out  of  Court,  yet  in  a  plea  of  teoder 
to  an  avowry  for  rent,  the  plaintiff  need  not  bring  the  money  into 
Court  (0.  A  defendant  may  pay  money  into  Court  as  to  part  of  the 
distress,  for  the  purpose  of  abandoning  his  distress  as  to  that  part,  and 
may  avow  as  to  the  residue  (tc). 

The  Court  will  not  stay  proceedings  in  an  action  of  replevin,  on  tie 
application  of  the  plaintiff,  unless  upon  payment  of  the  rent  inairear, 
together  with  all  costs,  though  the  arrears  were  tendered  before  in 
person,  with  costs  up  to  that  time  (x) :  nor  upon  payment  of  costs  oa 
the  japplication  of  the  defendant  (y).  In  one  case  the  proceediigsin 
replevin  were  stayed,  after  cognizance  and  plea  in  bar,  upon  payment 
of  the  costs  of  the  action  and  distress,  and  replevying,  and  ddivoiog 
up  the  replevin  bond  to  be  cancelled,  there  being  no  special  damage (4 
Where  the  avowry  is  for  damage  feasant,  the  proceedings  cannot  be 
stayed;  because  the  Court  in  such  case  have  no  rule  to  guide  them  a 
ascertaining  the  damages. 

The  statute  3  &  4  Will.  IV.  c.  42,  s.  23,  does  not  extend  to  tie 
amendment  of  omissions  in  pleading.    Therefore,  in  replevm  for  taking 
goods  in  a  public-house  and  a  brewery,  where  the  avowry  was  as  to 
the  taking  in  the.  public-house  only,  the  judge  at  the  trial  refiadto 
amend  by  inserting  the  brewery  (a). 
Other  Mattera.       Although  an  avowant  is  an  actor,  he  cannot  have  a  rule  to^Sscaor 
tinue;  for  it  is  the  plaintiffs  suit  notwithstaading  (6).  After  issw 
joined  upon  a  plea  in  bar  to  an  avowry,  the  Court  will  not  saffcf  ** 
plea  to  be  withdrawn,  and  the  avowry  confessed  without  conaai,  vx 
the. avowant  will  lose  his  costs  (c).     A  plaintiff  in  rejderin  is  wt 
entitled  to  security  for  costs,  although  the  defendant  is  in  insoltefit 
circumstances  (rf).     In  replevin,  where  the  verdict  is  for  the  phintift 
the  Court  will  not  grant  a  new  trial,  even  on  payment  of  costs,  wilr 
out  very  clear  grounds,  for  the  landlord  has  other  remedies  for  his 
rent,  and  a  new  trial  would  renew  the  liability  of  the  sureties  (e). 


Amendment 


Nature  and 
Object  of  the 
Writ  of  Re- 
caption. 


Sect.  6. — Writs  of  Recaption  and  Second  Delivercmce. 
The  return  of  the  chattels  distrained  to  the  defendant,  in  case  of  •& 
avowry  for  rent,  is  awarded  on  the  principle  that  they  should  be  de- 
tained as  a  pledge  only  until  the  rent  or  duty  for  which  they  w^ 
taken  be  paid  or  satisfied.     As  the  defendant,  whilst  the  suit  is  p^oA' 


(«)  AnotL,  1  Lord  Raym.  429. 

h)  BuU.  N.  P.  60. 

(ti)  Lambert  ▼.  Hepworth,  2  Queen's  B. 
Rep.  729 ;  2  Oale  &  Dav.  112. 

ft)  Hopkins  y.  Shrole,  1  Boa.  &  Pul.  382. 

(y)  Hodgkinton  v.  StUbson,  3  Boa.  &  PuL 
603. 

(x)  Banks  v.  Brand,  3  Maule  &  Selw. 


525. 


(a)  Bye  v.  Bower,  1  Car.  &  Mar.^S- 

w  -       — 


Long  V.  Buckridge,  1  St««r?JJ 
(c)  Com.  Dig.  tit.  Pkader  (5  K  »> 
(rf)  Heskeit  v.  Biddle,  «  !>»»»•  ***♦ 

Hodges,  119.  .      _.,    c 

(0  Parry  v.  Dunewi,  7  Binff-  »«♦ 

Moore  &  Pay.  19;  Mood.  &  Malk. »S. 
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ing  to  determine  the  legality  of  the  caption,  has  security  to  have  a     Book  III. 
return  made,  if  he  make  out  his  daim ;  it  was  found  necessary  to  pro-       sect.  6. 


tect  the  tenant's  property  from  further  distresses  for  the  same  cause 
whilst  the  action  of  replevin  was  going  on.  For  this  pui*pose,  the  writ 
of  recaption  was  framed;  in  which,  if  the  defendant  be  convicted,  he 
shall  be  fined  to  the  Queen ;  because^  by  the  second  caption,  the  de- 
fendant takes  upon  himself  to  determine  the  justice  and  legality  of 
the  first,  while  that  very  point  is  under  the  consideration  of  the  Court 
of  Justice  in  which  the  replevin  depends;  for  if  the  distress  were  law- 
ful, he  should  have  a  return  of  it,  and  therefore  the  second  is  unrea- 
sonable; and  if  the  first  were  unlawful,  much  more  is  the  second ;  so 
that  the  ^caption  lies  even  where  the  cause  of  the  first  caption  is 
J^^(f)'  If;  however,  the  same  cattle,  or  other  cattle  of  the  same 
proprietor,  come  on  to  the  land  damage  feasant,  they  may  be  dis- 
trained again,  because  each  distress  is  for  a  distinct  or  several  injury  (ff). 
In  the  writ  of  recaption  there  can  be  no  avowry,  but  the  defendant 
must  justify  as  in  trespass. 

At  common  law,  if  the  plaintiff  had  been  nonsuited,  either  before  Nature  and 
or  after  verdict,  the  defendant  who  distrained  should  have  had  return,  o/wnd  Del* 
but  not  irreplevisable ;  so  that  the  plaintiff  after  nonsuit  might  have  liverance. 
had  as  many  replevins  as  he  chose.    To  remedy  this  evil,  the  statute  of 
Westminster  2  (13  Edw.  I.  st.  1),  c.  2,  restrains  the  plaintiff  from  any 
more  replevins  after  nonsuit;  but  gives  a  writ  of  second  deliverance : 
and  if  in  such  writ  the  plaintiff  be  nonsuited,  or  if  the  plea  be  discon- 
tinued, or  the  writ  abate,  or  if  he  prevail  not  in  his  suit,  a  return  irre- 
plevisable shall  be  awarded  (A).    Upon  a  nonsuit  either  before  or  after 
evidence,  this  writ  will  lie,  because  there  is  no  determination  of  the 
matter;  but  no  second  deliverance  lies  after  a  judgment  upon  demur- 
rer, or  after  a  verdict,  or  confession  of  the  avowry.    In  all  these  cases, 
judgment  must  be  entered  with  a  return  irreplevisable ;  for  in  the  case 
of  a  demurrer  and  verdict,  the  matter  is  determined  by  the  law,  and  in 
that  of  a  confession,  it  is  determined  by  the  confession  of  the  party. 
The  statute  of  Westminster  2,  c.  2,  gives  the  writ  of  second  deliverance 
out  of  the  same  Court  whence  the  first  replevin  was  granted,  and  a 
man  cannot  have  it  elsewhere.     The  writ  must  not  vary  in  substance 
from  the  declaration  in  replevin,  or  it  shall  be  abated ;  but  although 
the  writ  cannot  vary  from  that,  in  year,  day,  place  or  number  of 
beasts ;  yet  if  the  first  writ  was  of  a  heifer,  Uie  second  may  be  of  a 
cow,  as  by  presumption  it  may  in  that  distance  of  time  grow  to  such. 

(/)  Imp.  Oilb.  Replevin,  224 ;  F.  N.  B.  nonsuited  for  want  of  delivering  a  declara- 

71  £.  tion  which  happened  through  any  cause 

(g)  F.  N.  B.  71  £.  that  would  have  entitled  him  to  a  writ  of 

(k)  Bac  Abr.  tit.  Replevin  (E  8).    When  second  deliverance — ^as  sickness  of  the  per- 

the  distress  has  been  for  rent,  the  writ  of  son  employed,  &c., — the  Court  will  order 

wcond  deliverance  is,  it  would  seem,  taken  the  defendant  to  accept  of  a  declaration  on 

■way  by  statute,  17  Car.  II.  c.  7»  Wilk.  Re-  paytaent  of  costs ;  else  the  plaintiff  would 

plev.  138.    If  the  plaintiff  in  replevin  be  oe  remediless. 
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Where  a  writ  of  second  deliverance  is  awarded,  it  is  a  supersedeas  of 
the  execution  of  a  retorno  habendo,  and  closes  the  sheriff's  hand  from 
making  any  return  thereon ;  but  where  the  defendant  had  avowed, 
and  the  plaintiff,  being  nonsuited,  brought  this  writ,  it  was  held,  that 
this  was  not  a  supersedeas  of  the  writ  of  inquiry  of  damages ;  for  tiese 
damages  were  not  for  the  thing  avowed  for ;  but  were  given  by  the  sta- 
tute 21  Hen.  VIII.  c.  19,  as  a  compensation  for  the  expense  and 
trouble  the  avowant  has  been  at  The  proceeding  in  second  deliver- 
ance is  exactly  the  same  as  in  replevin;  except  that  in  the  declaration 
it  is  stated  that  A.  B.  was  summoned  by  her  Majesty's  writ  of  second 
deliverance  to  answer,  &c.  (£).  If  the  sheriff  will  not  execute  the  writ 
of  second  deliverance,  the  party  has  his  remedy  against  him. 

Return  irreplevisable  is  a  judicial  writ  directed  to  the  sheriff,  for  tie 
final  restitution  of  the  cattle  unjustly  taken  by  another,  and  sofoDod 
by  verdict,  or  after  nonsuit  on  a  second  deliverance  (A).  If  the  plea 
be  to  the  writ,  or  any  other  plea  be  tried  by  a  verdict,  or  judged  Upoo 
demurrer,  a  return  irreplevisable  shall  be  awarded  and  no  new  re|iem 
shall  be  granted,  nor  any  second  deliverance  by  statute  of  Westminster?, 
but  only  upon  a  nonsuit:  but  if  upon  issue  joined,  the  plaintiff  do  not 
appear  on  the  trial,  being  called  for  that  purpose,  a  return  irrepie^* 
sable  shall  not  be  awarded,  but  the  party  may  have  a  writ  of  second 
deliverance.  If  a  man  has  a  return  irreplevisable,  and  a  beast  dies  in 
the  pound,  he  may  distrain  anew ;  so,  if  the  beast  dies  before jndgtneal 
The  owner,  however,  may  offer  the  arrears ;  and  if  the  defendant  refcse 
to  deliver  the  distress — it  being  only  in  the  nature  of  a  pledge-the 
plaintiflfmay  bring  an  action  of  detinue. 


Sbct.  7.—Errar  and  False  Judgment. 

When  Error  As  the  Sheriff's  Court  is  not  a  Court  of  Record,  no  writ  of  error 

Judgment  lie.    ^^^^ ;   but  if  the  defendant  complains  that  false  judgment  has  been 

given  j^inst  him  in  the  Court  below,  he  must  sue  out  of  Chancery  a 

writ  of  false  judgment,  which  is  directed  to  th^  sheriff,  ordering  him 

to  remove  the  suit  into  the  Court  above.    This  writ  is  in  the  nature  of 

a  re.  fa.  lo  (Z).    The  sheriff  makes  his  return  to  the  writ,  and  summons 

the  parties  in  the  same  manner  as  on  a  re.  fa.  lo.    To  the  writ  of 

false  judgment  it  is  not  necessary  to  return  the  original  minutes  of  tbe 

proceedings,  but  merely  a  statement  of  them ;  for  it  is  not  necessary  to 

the  validity  of  the  proceedings  in  a  suit  in  the  ancient  County  Court, 

that  any  memorandum  thereof  should  be  made(iii),  although  r^m*' 

proceedings  thereof  should  be  kept.     If  the  proceedings  be  erroncons, 

— as  if  the  cause  of  action  be  not  laid  to  have  arisen  within  the  jnns- 

diction  of  the  inferior  Court,  or  the  like, — the  Court  above  will  reverse 


(i)  Co.  Entr.  589  a. 

(Ar)  Bac.  Abr.  tit  Replevin  (E  6). 

(/)  Watson's  Sheriff,  294. 


(m)  Dyttm  ▼.  Wttod,  Z  BanuA  Cr****: 
5  Dowl.  &  Ryl.  295. 
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the  judgment  (n).  When  a  replevin  suit  is  brought  in  an  inferior 
Court  of  Record, — which  is  sometimes  the  case, — a  writ  of  error  lies 
to  the  superior  Court.  No  writ  of  error,  however,  lies  on  the  judg- 
ment in  a  suit  in  the  new  County  Courts  (a). 


Sect.  8. — Proceedings  against  ather  Parties. 
(a)  Against  the  Sureties  hy  Action, 
When  goods  are  taken  in  distress  for  rent,  and  replevied,  the  dis^  In  'jja*  ^ 
trainer  has  no  lien  on  the  goods,  but  is  left  to  his  remedy  on  the  against  \ 
replevin  bond  {p).    The  usual  remedy,  therefore,  where  the  distress  is  ^^  *■  "J®" 
for  rent,  and  a  replevin  bond  has  been  entered  into  according  to  sta- 
tute 11  Geo.  II.  c.  19,  s.  23,  is  by  taking  an  assignment  of  the  replevin 
bond,  and  bringing  an  action  thereon  against  the  pledges  in  the  de- 
fendant's own  name  {q\    The  mode  of  proceeding  on  this  statute  is 
now  generally  preferred  to  the  old  remedy  by  scire  facias ;  and  it  is 
not  affected  by  the  statute  17  Car,  II.  c.  7  (r) ;  for  where,  in  pursuance 
of  that  statute,  the  avowant  had  judgment  for  want  of  a  plea  in  bar, 
it  was  held  that  he  had  two  methods  of  proceeding,  at  hiis  election ; 
namely,  either  to  execute  a  writ  of  inquiry,  or  to  sue  upon  the  replevin 
bond  (s).     To  a  declaration  against  one  of  the  sureties  on  the  bond, 
averring  that  the  plaintiff  in  replevin  did  not  prosecute  his  suit  with 
effect,  a  plea,  stating  the  writ  of  inquiry,  and  judgment  to  recover 
the  arrears  of  rent,  found  under  17  Car.  II.  is  no  bar  to  the  action 
on  the  bond,  and  is  bad  on  general  demurrer;  it  not  showing  that 
an  execution  had  issued  on  the  judgment,  or  that  the  sum  recovered 
had  been  levied  and  paid  to  the  avowant  before  action  brought  (0. 
It  has  also  been  held,  that  if  judgment  be  given  against  the  plain- 
tiff in  replevin,  for  not  prosecuting  his  suit  with  effect,  his  sureties 
on  the  bond  will  be  answerable  to  the  avowant,  notwithstanding  he 
has  afterwards  proceeded  on  the  statute  17  Car.  II.  c.  7,  s.  2,  and 
obtained  a  judgment  under  a  writ  of  inquiry,  in  pursuance  of  that  sta- 
tute, to  recover  the  arrears  of  rent  and  costs  (m).     Even  if  the  defend- 
ant in  replevin  elects  to  proceed  on  that  statute,  he  is  not  confined  to 
his  execution  under  the  statute,  but  may  sue  the  sureties  on  the  re- 
plevin bond,  or  the  sheriff  in  an  action  on  the  case,  for  negligence  in 
losing  the  bond  (ar).     Where  the  defendant  may  sue  on  the  bond  as 
assignee  of  the  sheriff,  he  may  proceed  in  the  superior  Court,  though 
the  replevin  be  not  removed  out  of  the  County  Court;  averring  in  his 
declaration,  that  the  plaintiff  did  not  appear  at  the  next  County  Court, 


(s)  Watson's  Sheri£^  295 ;  Bishop  v.  Kaye, 
3  Barn.  &  Aid.  605. 

(o)  By  sect  108  of  statute  9  &  ID  Vict. 
c  95.    See  post.  Chap.  IX.,  Sect  3. 

(f)  1  Bro.  Par.  Caa.  427 ;  see  ante,  665. 

{q)  2  SeU.  Prac.  266. 

(r)  Ante,  696. 


(<)  Gilb.  Replev.  225. 

(0   Waterman  v.  Yea,  2  Wils.  41. 

(a)  Tumor  v.  Turner^  2  Brod.  &  Bing. 
107 ;  4  Moore,  606. 

{x)  Perreau  v.  Bevant  6  Bam.  &  Cres. 
284;  8  Dowl.  &  Ryl.  72, 

Z  Z 
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and  prosecute  according  to  the  condition  of  the  bond(jf).  Where 
pledges  are  taken,  and  they  prove  to  be  insufficient,  the  party  has  i 
double  remedy,  viz.  against  the  sheriff,  by  action ;  and  againrt  the 
sureties,  if  the  distress  was  not  for  rent,  by  scire  fiuias;  and  if  far 
rent,  either  by  scire  facias,  or  upon  the  replevin  bond,  assigned  accord- 
ing to  the  statute  (z). 

Sureties  in  a  replevin  bond  are  liable  in  three  instances:  Tiz.1f  tk 
plaintiff  in  replevin  does  not  prosecute  his  suit  with  effect;  without 
delay ;   and  make  a  return  of  the  goods,  if  such  return  shall  be  ad- 
judged (a).     A  plaintiff  in  replevin,  who  does  not  use  diligaice  in  pro- 
secuting the  suit,  is  guilty  of  a  breach  of  that  part  of  the  conditioii  of 
the  bond  which  requires  him  to  prosecute  without  delay,  even  though 
it  may  not  appear  that  the  suit  is  determined  (ft).    The  condition  may 
be  broken  though  the  delay  does  not  exceed  the  time  for  proceeding 
allowed  by  the  practice  of  the  superior  Courts,  if  the  defendant  be 
unduly  prejudiced  thereby  (c).     The  plaintiff  is  not,  however,  respon- 
sible for  the  default  of  the  sheriff,  or  guilty  of  delay  by  reason  of 
the  sheriff  having  neglected  to  serve  a  summons.    The  legal  mean- 
ing of  prosecuting  with  effect,  with  respect  to  these  bonds,  is  to  pro- 
secute with  success,  or  rather  to  a  not  unsuccessful  termination  (A 
the  object  of  the  condition  of  the  bond  being  to  give  the  party  seca- 
rity  for  costs  (e) ;  therefore,  if  a  plaintiff  in  replevin  fails,  the  bond  b 
broken,  and  the  defendant  is  not  restrained  from  suing  on  the  bond, 
though  he  omits  to  sue  out  a  writ  de  retomo  habendo,  and  cause 
elongata  to  be  returned  thereon  (/).    The  bond  is  forfeited  if  die 
plaintiff  in  replevin  do  not  appear  in  the  County  Court  next  afla 
giving  the  bond,  and  prosecute  according  to  the  condition,  by  entenng 
his  plaint  there  (^),  and  afterwards  proceed  in  the  prosecution  (I) ',  »*^ 
if  he  enter  his  plaint,  and  afterwards  be  restrained  by  injunction  oat 
of  Chancery  till  his  death,  whereby  the  plaint  abates,  the  bond  ww 
not  be  forfeited  (i).     So  it  is  not  forfeited  by  the  death  of  the  phintH 
after  removal  into  the  Court  above  (A).     If  the  judge  in  theCoontj 
Court,  held  under  the  9  &  10  Vict.  c.  95,  strikes  out  a  replevin  suit  for 
want  of  jurisdiction,  a  disputed  title  having  been  sworn  to,  this  is  not 
in  effect  a  judgment  of  nonsuit,  which  causes  a  forfeiture  of  the  re- 
plevin bond  (/).     It  has,  however,  been  held,  that  the  defendant  a 
replevin  is  not  entitied  to  an  assignment  of  the  replevin  bond,  on  the 


(y)  Dias  ▼.  Freeman,  5  Term  Rep.  195 ; 
S.  P.  Brar.kenbury  v.  PeU,  12  East,  585. 

(s)  Gilb.  Replev.  220. 

(a)  Tumor  v.  Tumerf  2  Brod.  &  Bing. 
107;  4  Moore,  606;  per  Blossett,  Seij., 
arguendo. 

(6)  Harrison  v.  Wardle,  5  Bam.  &  AdoL 
146 ;  2  Nev.  &  Man.  703. 

(e)  Gent  y.  Cutts,  11  Queen's  B.  Rep. 
288. 

(d)  Jackton  v.  Hanson^  8  Mees.  &  Wels. 
477;  1  DowL,  N.  S.,  69. 


in  JftrjjM 


.&#». 


(e)  Per  Lee,  C.  J., 
7  Mod.  380.  ^  . 

(/)  Perreau  v.  Bevim,  5  Banuft  «* 
284;  8Dowl.  &  RyL  72. 

(g)  Dias  V.  Freeman,  5  Tenn  Rep- 1'* 

\h)  Com.  Dig.  tit.  Jl«pin*i(I))-  ^  _, 

(•)  Omumd{Duke)^.Bierk9,Cax^^^^ 
12  Mod.  880;  Holt,  127.  .  . 

(it)  MorrU  v.   Matthews,  2  Qn«««  * 
Rep.  293 ;  1  Gale  &  Dav.  677. 

(l)  Tuhhy  V.  Stanhope^  17  Law  J,  >•»' 
C.  P.,  190;  12  Jut.  857. 
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plaintifTs  neglecting  to  declare  at  the  next  County  Court,  if  he  him-     Book  in. 
self  have  not  then  appeared  to  the  sammonB(?»).     Where  the  con-      Vb"t*8. 


ditioD  of  a  replevin  bond  was,  that  the  obligor  should  appear  at  the 
next  County  Court,  and  then  and  there  prosecute  his  suit  with  effect,  it 
means  that  he  should  b^n  to  prosecute  it  at  the  next  County  Court, 
and  afterwards  prosecute  it  with' effect (n).    Allowing  two  years  to 
elapse  without  proceedings,  has  been  held  to  be  a  breach  of  the  con- 
dition of  a  replevin  bond,  to  prosecute  the  replevin  without  delay  (o) ; 
and  the  obligee  may  recover  on  such  breach,  although  judgment  of 
non  pros,  was  never  signed  in  the  County  Court :  and  the  condition  is 
not  satisfied  by  a  prosecution  of  the  suit  in  the  County  Court  merely, 
if  the  plaint  be  removed  to  the  superior  Court :  in  such  case  the  suit 
must  be  prosecuted  there  also  with  success,  and  a  return  made  if 
adjudged  there  (j)).    Accordingly,  where  a  plaintiff  in  replevin  was 
nonsuited  for  want  of  a  plea  in  bar,  it  was  held,  that  the  avowant 
might  sue  the  sureties  on  the  bond,  and  need  not  execute  a  writ  of 
inquiry  for  his  damages  (q\  because  he  had  thereby  not  prosecuted  his 
suit  with  effect,  and  the  condition  of  the  bond  was  broken.     It  is  the 
same  as  in  a  recognizance  given  to  prosecute  with  effect  in  a  writ  of 
error,  where,  if  the  plaintiff  be  nonsuited,  or  the  judgment  affirmed, 
the  recognizance  is  not  forfeited  (r). 

The  replevin  bond  may  be  assigned  by  any  officer  who  has  power  By  whom  the 
to  grant  replevins ;  and  therefore  where  one  of  the  sheriffs  of  London  ma^^^made. 
granted  the  replevin,  and  took  the  bond  in  his  own  name,  an  assign- 
ment of  it  by  him  alone  is  good  («). 

Both  the  avowant  and  person  making  cognizance  may  take  an  To  whom  and 
assignment  of  a  replevin  bond,  and  sue  jointly  upon  it  (0 ;  uid  the  gignment  may 
avowant  may  always  sue  without  joining  the  person  making  cogni-  ^  »«*«• 
zance  («) :  and  where  there  is  no  avowant  named  on  the  record,  the 
person  making  cognizance  may  alone  sue  on  the  bond  (:r).    The  bond 
may  be  assigned  four  days  exclusive  after  the  time  limited  therein  for 
the  plaintiff  to  prosecute  his  suit  (y). 

The  action  on  the  replevin  bond  need  not  be  brought  in  the  same  Coune  of  Pro- 
Court  in  which  the  re.  fa.  lo.  is  returnable  (jzf) ;  and  may  be  by  action  pjcvi^ond.^" 
of  debt  in  the  name  of  the  assignee  of  the  bond  against  one  of  the 

(m)  Seat  v.  PhilUph  8  Price,  17.  535 ;  1  Scott,  N.  R.  275 ;  8  Dowl.  813. 

(»)  Jaeks&m  v.  Hansm,  8  Mees.  &  Weli.  (0  PhiUipt  v.  Price,  8  Maule  &  Selw. 

477;  1  Dowl.,  N.  S.,  69;  see  also  MorrU  v.  180. 

Motthewj  1  Gftle  &  Dav.  677 ;  Bider  v.  Ed-  («)  Archer  v.  DudUy,   1   Bos.   &  Pul. 

wtrds,  3  Man.  &  Or.  202;  8  Scott,  N.  R.  881,  n. 


456.  ix)  Page  ▼.  Eeaner,  1  Bos.  &  Pul.  878. 

(o)  Axford  ▼.   Perrett,  4  Bing.  586 ;    1  (y)  2  Sell.  Prac.  266. 

Moore  &  Pay.  470.  («)  WiUon  v.  Hartley,  7  Dowl.  461.    The 


(p)  Chapman    v.    Butcher,  Carth.    248;  mode  of  proceeding  is  the  same  as  on  a 

l-ane  v.  Foulk,  Comber.  410;    GwilUm  y.  bail-bond.    Notice  of  the  action  should  be 

Holbrook,  1  Bob.  &  Pul.  410.  ^ven  to  the  sheriff,  if  there  is  a  chance  of 

(9)  Waterman  ▼.  Yea,  2  Wils.  41.  it  being  necessary  afterwards  to  proceed 


(rj  Ormond  {Duke}  v.Bierley, Coith.  619;       against  the  sheriff  for  taking  insufficient 
Holt,  127  ;  12  Mod.  380,  per  Holt,  C.  J.         sureties;  Baker  v.  Oarratt,  3  Bing.  60  ;  10 
(t)  Thompson  v.    Farden,  1  Man.  &  Gr.      Moore,  338. 

zz2 
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Book  III.     sureties  in  the  detinet  only  (a).     The  Court  of  Common  Pleas  will  not 
Sect.  8.       ^^  aside  proceedings  on  a  replevin  bond,  because  the  action  is  com- 


menced before  breach,  for  it  may  be  pleaded  (&);  nor  will  they  on 
motion  set  aside  an  execution  in  an  action  on  a  replevin  bond,  opoo 
an  objection  to  the  proceedings,  vfhich  might  have  heesa  taken  b^ 
judgment  (c).     Where  three  actions  were  brought,  the  Court  nuide* 
rule  for  staying  proceedings  in  all,  on  payment  of  the  rent  due  ani 
costs;  and,  if  not  paid,  that  one  action  should  be  proceeded  with, the 
other  two  defendants  being  bound  by  the  Court  ((f).    It  should  b 
general  appear  clearly  that  an  application  to  stay  proceedings  ofi> 
replevin  bond  is  made  on  behalf  of  the  sureties  («). 
Extent  of  the        The  sureties  in  a  replevin  bond  are  only  liable  for  the  vaheof  the 
Sureti^ **^**  goods  seized  and  the  costs;  and  if  that  value  exceeds  the  amomtof 
rent  due,  they  will  only  be  liable  for  the  rent  and  the  costs  (/).  I" 
two  are  together  liable  only  to  the  amount  of  the  penalty  in  thebon, 
and  the  costs  of  the  suit  on  the  bond  (g).    Their  liability  is  limital  to 
the  amount  of  rent  in  arrear  at  the  time  of  the  distress,  and  cosb; 
and  they  are  not  liable  for  subsequent  rent  (A).     Where  a  sheriff  took 
a  replevin  bond  from  one  surety  only,  and  was  sued  by  the  pasofl 
making  cognizance,  for  having  taken  insufficient  pledges,  who  rtto- 
vered  damages  and  costs  in  such  action;  it  was  held,  that  the  shfiw 
having  sued  the  surety  on  the  bond  for  not  having  returned  the  goou*> 
and  suggested  breaches  according  to  the  statute  of  8  &  9  WiD.  "l* 
c.  11,  s.  8,  was  not  entitled  to  recover  the  costs  incurred  in  defending 
the  action  against  him  as  such  sheriflF;  and  that  as  the  surety  ^de- 
prived of  calling  on  his  co-surety  for  contribution,  he  was  only  "Wi* 
to  a  moiety  of  the  damages  awarded  by  the  jury  in  the  action  ag«D» 
the  sheriff  (i). 
What  amounts       Where  the  plaintiff  and  defendant  in  replevin  referred  the  cause  to 
Lffhfs^dS.  *°  arbitrator,  and  agreed,  without  the  privity  of  the  replevin  boad 
sureties,  that  the  bond  should  stand  as  a  security  for  the  perfornaD* 
of  the  award ;  it  was  held,  that  the  sureties  were  discharged  {iy  ^ 
where  the  parties  to  a  replevin  suit  referred  to  arbitration  the  time  oc 
payment  of  the  rent,  with  certain  claims  of  the  tenant  on  the  landlofti 
for  damages,  with  liberty  for  the  tenant  to  deduct  them,  when  awarded, 

(a)  Wilion  v.  Hobday,  4  Maule  &  Selw.  bull,  3  Bing.  N.  C.  881;  BciMtrv.l^^ 
120.     It  is  not  necessary  to  indorse  on  the-  DowL  1029.     The  statute  11  G**-^*-*"/!    j 
writ  the  amount  of  debt  and  costs,  pursuant  s.  22,  gave  the  defendant  double  c««b;         j 
to  the  new  rules ;  Rowland  v.  Dakeyne,  2  see  statute  5  &  6  VicL  c.  97.  .. 
DowL  832.                                                                 (g)   Hefford    v.    Alger,  1  Tsnnt.  iw- 

(b)  Anon,,  5  Taunt  776.  Branscombe  v.   Scarborough,  ^  **■«*■*        \ 

(c)  Short  V.  Hubbard,  2  Bing.  445 ;  10  Rep.  13.  ,      ^.     ! 
Moore,  107.                                                               (A)  »^ard  v.  Henley,  1  You.  *  i^J^. 

(d)  Bartlett  v.  BartUtt,  4  Man.  &  Gr.  (i)  Autten  v.   Howard,  1  Moore,  »•  *    ; 
269 ;  4  Scott,  N.  R.  779.  Taunt  28,  327 ;  2  Marsh.  3o2. 

(e)  Warton   v.   Blacknell,    12    Mees.   &  (*)  v#rc*«- v.  i/aZf,  4  Bing.  46*;  1  »*r 
Wels.  558 ;   1  Dow.  &  Low.  650.                          &  Pay.  285 ;  and  see  IrtUmd  {Ba^) »  *^ 

(/)  Hunt  V.  Round,  2  DowL  558;  Miert      res/ord,  6  DowL  238, 
V.  Lockwood,  9  DowL  975;  Gingell  v.  Turn- 
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for  the  rent,  and  agreed  to  suspend  the  proceedings  in  replevin  pend-     Book  III.4 
ing  the  reference ;  after  an  award  made,  it  was  held,  that  the  sureties       sbct!  8.  ' 


in  the  replevin  bond  were  not  thereby  discharged  (/).  And  it  has 
been  held,  that  it  is  no  plea  to  an  action  against  the  sureties,  that  the 
replevin  cause  was  referred  to  an  arbitrator,  and  that  he,  without  the 
knowledge  of  his  sureties,  enlarged  the  time  for  making  his  award  (m). 
An  agreement,  which  was  made  a  rule  of  Court,  between  the  plaintiff 
and  the  principal,  to  stay  all  proceedings  in  the  replevin,  upon  pay- 
ment by  the  latter  of  a  certain  sum  of  money,  each  party  to  pay  his 
own  costs,  was  held  not  to  be  a  discharge  to  the  surety,  after  breach 
by  the  principal ;  but  that  the  surety  was  liable  for  such  sum  as  ap- 
peared upon  a  reference  to  be  due  (n). 

(b)  Against  the  Sureties  by  Scire  Facias. 
Another  remedy  which  the  defendant  in  replevin  has,  if  the  plaintiff  Nature  of  the 
does  not  make  a  return  of  the  goods  when  a  return  has  been  awarded,  a«Sn8t'sure- 
is  by  scire  facias  against  the  pledges.     Before,  however,  a  scire  facias  ties  by  Sdre 
can  be  issued,  a  writ  pro  retorno  habendo  must  have  been  sued  out, 
and  an  elongata  or  eloignment  be  returned  by  the  sheriff;  after  which, 
if  the  names  of  the  pledges  be  not  known,  an  application  may  be 
made  to  the  replevin  clerk,  and  if  he  refuses  or  delays  to  tell  them, 
the  Court  on  motion  will  make  a  rule  upon  him  for  that  purpose  (o}. 
If  the  plaint  has  never  been  removed,  the  defendant  may  sign  a  non 
pros,  in  the  Court  below,  and  have  a  precept  in  the  nature  of  a  scire 
facias  (/?).     The  two  preceding  remedies  are  used  where  the  distress 
is  not  for  rent,  as  well  as  where  it  is. 

(c)  Against  the  Sheriff. 
The  sheriff,  upon  making  replevin,  is  bound,  as  has  been  before  Remedywhere 
stated,  to  take  pledges,  and  they  must  be  sufficient  pledges.     If  he  le^ts  t^take^a 
has  taken  none,  or  they  are  insufficient,  or  he  has  lost  the  replevin  Replevin  Bond, 
bond,  or  has  taken  a  bond  not  in  conformity  with  the  statute  1 1  Geo. 
II.  c.  19,  s.  23,  an  action  on  the  case  will  lie  against  him(^);  the 
Court,  however,  will  not  proceed  in  a  summary  way,  by  granting  an 
attachment  against  the  sheriff  for  neglecting  to  take  a  replevin  bond(r). 
In  an  a4Ction  against  the  sheriff  subsequently  to  the  passing  of  the 
SmaQ  Debts  Act,  9  &  10  Vict.  c.  95,  for  taking  an  insufficient  replevin 
bond,  an  averment  in  the  declaration  that  the  County  Court  had  no 
jorisdiction  at  the  time  of  taking  the  bond  is  a  sufficient  statement,  on 

(/)  Moore  r,  Bowmaker,  7  Taunt  97;  7  (p)  Watemum  y.  Yea,  2  Wils.  41. 

Price,  228 ;  2  Marsh.  892.  (q)  1   Saund.   195,  note  8  ;    Perreau  v. 

(»)  Aldridge  v.  Harper,  10  Bing.  118;  3  Sevan,  5  Barn.  &  Cres.  284;    8  DowL  & 

Moore  &  Scott,  518.  Ryl.  72. 

(a)  HaUeti  Y.  Mountstephen,  2  Dowl.  &  (r)  Rex  v.  Lewis,  2  Term  Rep.  617 ;  2 

Kyi.  348.  Sell.  Prac.  262 ;  TwelU  v.  Colville,  Willes^ 

(o)  2  SelL  Prac.  266.  875. 
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motion  in  arrest  of  judgment,  that  the  County  Court  had  no  jurisdic- 
tion at  the  time  of  making  the  plaint  to  the  sheriff  («). 

Formerly,  when  the  defendant  obtained  judgment,  and  a  writ  de 
retomo  had  been  issued  as  usual,  if  the  sheriff  returned  an  eloignaieot, 
a  capias  in  withernam  issued  to  take  other  goods  of  the  plaintiff;  and 
if  the  sheriff  returned  to  this  nihil,  the  defendant  then  sued  oat  a  scire 
iacias  against  the  pledges,  to  show  cause  why  their  goods  and  chattdi, 
to  the  value  of  the  goods  and  chattels  eloigned,  should  not  be  deliverBil 
to  the  defendant  (t).  If  no  cause  was  shown,  a  writ  issued  to  take 
their  cattle ;  but  if  they  had  none,  the  sheriff  returned  nihil  also  to 
that  writ,  and  then  a  scire  facias  was  awarded  against  the  sheriff 
himself,  that  he  render  to  the  defendant  as  many  cattle  («).  '^^ 
proceedings  have  now,  however,  fallen  into  disuse,  and  a  shorter  prac- 
tice has  been  adopted ;  for  if  the  defendant  obtain  judgment,  but  b 
not  able  to  get  satisfaction  either  from  the  principal  or  the  sareoes, 
an  action  on  the  case  may  be  maintained  against  the  sheriff  for  taking 
insufficient  pledges.  So  if  insufficient  pledges  de  retomo  habendo  be 
taken  by  the  officer  of  the  Court  below  in  replevin,  the  remedy  against 
him  is  by  action;  and  the  Court  will  not  order  him  to  pay  thccoste 
recovered  by  the  defendant  in  replevin  (ar).  The  high-sheriff,  wM^e^ 
sheriff  and  replevin  clerk  are  all  answerable  to  the  defendant  fer  the 
sufficiency  of  the  pledges  de  retomo  habendo  (y) ;  and  unless  rcasoo- 
able  discretion  in  the  discharge  of  their  duty  has  been  exCTcised,  they 
are  liable  to  an  action  {{either  surety  turn  out  to  be  in8uflBcient(4 

If  at  the  time  of  taking  the  replevin  bond,  the  sureties  wereapp*- 
rently  responsible,  the  sheriff  is  not  liable  to  an  action  (or  taking 
insufficient  pledges  (a) :  therefore  it  is  sufficient,  on  the  part  of  the 
sheriff  in  such  an  action,  to  show  that  the  sureties  are  appareatiy 
persons  of  responsibility,  although  they  are  not  actually  such;  vms 
it  be  shown  that  the  sheriff  had  notice  of  the  fact,  or  neglected  n«a» 
of  information  within  his  power,  and  did  not  act  under  the  arco^ 
stances,  and  considering  the  information  he  had  obtained,  with  a  ret- 
sonable  degree  of  caution ;  and  the  general  reputation,  as  to  the  waw 
of  credit  of  the  sureties  in  the  neighbourhood  of  their  respective  v&r 
deuces,  is  evidence  against  the  sheriff  (ft).     A  replevin  clerk  is  boflw 
to  make  reasonable  and  cautious  inquiries  into  the  apparent  respons- 
bility  of  persons  who,  being  unknown  to  him,  tender  themsdw*  as 
sui-eties;  and  it  is  not  sufficient  to  take  the  statements  of  thepeFSOBS 
themselves;  but  it  seems  that  he  is  not  bound  to  go  out  of  bis  own 

(«)  Edmondt  v.  CkaUis,  7  C.  B.  Rep.  413 ;       292. 
6  Dow.  &  Low.  581. 

(i)  Rast.  569  b ;  Dorrnigtfm  v.  Edwin,  8 
Mod.  56. 

(«)  Trevors  v.  3fichelbome,  Hutt  77  j  3 
Nels.  Abr.  207,  pi.  3. 

(«)  Tesseyman  v.  Gildart,  1   New  Rep. 


(y)  Richards  ▼.  Aetm,  2  W.  BhJ  ^^ 

(a)   Scott   V.   WttithmoM,  «  Stt*  »f ' 
Plutner  v.  Brisco,  11  Queen's  B.  B«J-*' 

(c)  Hindu  ▼.  Blades,  5  Tiurt.  J»5 
Marsh.  27.  ,-, 

(6)  Scott  V.  WaUkman,  3  Stait  I»- 
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office  for  the  purpose  of  making  inquiries  (c).    Where  an  avowant  in     Book  III. 
replevin  obtained  a  verdict  against  the  sheriff  for  having  taken  inauffi-      Siict^  8. 


dent  pledges  on  a  replevin  bond,  which  had  been  taken  by  his  replevin 
clerk,  against  whom  he  brought  an  action  for  negligence;  and  the 
attesting  witness  to  the  bond  proved  that  the  sureties  did  not  reside 
within  the  bailiwick  of  the  sheriff,  and  that  one  of  them  occupied  a 
well*«tocked  farm  at  the  time  the  bond  was  executed;  it  was  held, 
that  such  clerk  was  not  answerable,  as  it  was  not  incumbent  on  him 
to  make  personal  inquiries  as  to  the  responsibility  of  the  sureties ;  if 
they  appear  responsible  it  is  sufficient :  but  it  seems,  that  when  they 
reside  out  of  the  bailiwick  of  the  sheriff,  by  whom  the  bond  is  taken, 
it  is  necessary  to  search  the  sheriff's  office,  where  they  do  reside,  to 
ascertain  whether  any  process  has  been  sued  out  against  them,  before 
the  boad  is  taken  (d). 

The  action  for  taking  insufficient  pledges  is  generally  brought  in  Proceedings  in 
the  name  of  the  avowant ;  but  if  there  be  no  avowant  on  the  record,  Sdcing  insuffi- 
the  action  may  be  brought  by  the  person  making  cognizance  (e).  cicnt  Sureties. 
Some  evidence  must  be  given  by  the  plaintiff  of  the  insufficiency  of 
the  pledges ;  but  very  slight  evidence  is  sufficient  to  throw  the  proof 
on  the  sheriff;  for  the  sureties  are  known  to  him,  and  he  is  to  take 
care  that  they  are  sufficient  (/).  The  sureties  have  always  been 
held  competent  to  prove  whether  they  are  sufficient  or  not(^).  In  an 
action  against  the  sheriff  for  taking  insufficient  sureties  to  a  replevin 
bond  under  11  Geo.  II.  c.  19,  s.  23,  the  sheriff,  by  taking  and  assign* 
ing  the  bond,  admits  its  due  execution  and  validity  as  a  bond,  and  the 
execution  of  the  sureties,  although  averred  in  the  declaration,  need  not 
be  proved  (A).  The  declarations  and  acts  of  the  replevin  clerk  at  the 
time  of  taking  the  bond  are  evidence  against  the  sheriff  in  such  action, 
although  there  is  no  other  proof  of  the  person  being  replevin  clerk  (i). 
A  fi.  fa.  executed  in  an  action  for  use  and  occupation,  brought  by  the 
plaintiff  in  the  suit  against  the  sheriff  against  the  plaintiff  in  replevin 
for  the  rent,  is  evidence  in. an  action  against  the  sheriff  to  show  that 
such  execution  having  been  unproductive  the  plaintiff  had  failed  to 
obtain  aatis&ctipn  of  the  rent  afler  taking  of  tlie  bond,  though  the 
plaintiff  in  replevin  was  no  party  to  the  present  action  (A) ;  and  no 
objection  arises  from  the  plaintiff  in  replevin  having  omitted  to  levy  his 
plaint  till  the  next  County  Court  but  two  afler  the  replevy,  though  the 
declaration  avers  that  he  has  levied  his  plaint,  "  to  wit,  at  the  then  next 
County  Court,"  and  issue  is  taken  thereon  (Z).     It  is  for  the  jury  in 

(e)  /efery  ▼.  Bagtard,  ^  Ad.  &  £1.  823;  (h)  Barnes  ▼.  Lucat,  Ry.  &  Mo.  264; 

6  Mer.  &  Man.  303;  2  Har.  &  WoL  60;  Scott  v.  Waithman,  3  Stark.  N.  P.  C.  168; 

and  see  PUmtr  ▼.  Brisea,  17  Law  J.,  N.S.,  Plumer  v.  BrUco,  11  Queen's  B.  Rep.  46. 
a  B.,  158 ;  12  Jur.  351.  (0  Plumer  v.  Britco,  II  Queen's  B.  Rep. 

{d)  SuOem  ▼.  W4iiie,  8  Moore,  27.  46. 

(e)  Pags  y.  Earner,  I  Boa.  &  PuL  376.  (k)  Ibid. 

(/)  BulL  N.  P.  60.  (0  Ibid. 

(g)  1  Saund.  195,  note  (3). 
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Book  III.  such  action  to  determine  whether  the  sheriff  has  used  due  care  in 
Sect"  .  inquiring  into  the  suflSciency  of  the  sureties  (»i).  A  declaratioQ  in 
such  an  action  is  good  in  arrest  of  judgment,  alleging  the  insufficiency 
of  the  sureties,  but  making  no  such  averment  as  to  the  plaintiff,  who 
was  also  party  to  the  bond,  and  although  it  does  not  allege  a  want  of 
reasonable  care  on  the  part  of  the  defendant,  but  merely  stales  as 
breach  the  insufficiency  of  the  sureties  (»).  If  the  avowant  take  an 
assignment  of  the  replevin  bond,  and  sue  the  principal  and  sureties  m 
the  bond,  and  they  are  found  to  be  insolvent  or  insufficient,  he  may 
afterwards  bring  his  action  on  the  case  against  the  sheriff  for  taking 
insufficient  pledges;  the  assignment  of  the  replevin  bond  from  the 
sheriff  being  no  waiver  of  the  proceedings  against  him,  as  it  is  in  the 
case  of  a  bail-bond  (o).  In  replevin  of  cattle  distrained  damage  feasant, 
the  declaration  against  the  sheriff  must  show  a  judgment  of  retomo 
habendo  (p).  A  count  against  a  sheriff  for  not  restoring  the  goods  is 
bad  (q).  The  action  against  the  sheriff  will  lie  without  any  scire  fiidts 
previously  sued  out  against  the  sureties.  In  one  case,  after  judgment 
pro  retorno,  and  an  elongata  returned,  the  Court,  on  motion,  granted 
a  rule  against  the  sheriff,  under-sheriff  and  replevin  clerk  to  pay  the 
defendant  57 L  I5s.,  the  amount  of  the  verdict  in  replevin  for  damages 
and  costs,  together  with  the  costs  of  the  application  (r).  In  an  action 
against  the  sheriff  for  taking  insufficient  sureties,  the  Court  will  not 
stay  the  proceedings  on  an  affidavit  that  the  cause  was  referred  with- 
out the  consent  of  the  sureties,  that  being  matter  of  defence  at  the 
trial  (s). 
To  what  extent  The  amount  of  damages  to  be  recovered  against  the  sheriff  for  taking 
lUble!**"^"  insufficient  pledges,  was  for  a  long  time  an  unsettled  question.  It  '^ 
however,  now  decided,  although  formerly  held  otherwise  (O9  that,  is 
regards  the  rent  in  arrear,  and  the  costs  of  the  replevin  suit,  damages 
may  be  recovered  against  the  sheriff  to  the  extent  of  the  penalty  of 
the  bond  taken  under  the  statute  11  Geo.  II.  c.  19,  s.  23,— -that  is,  to 
double  the  value  of  the  distress  taken  (u)  ^  and  this  on  the  priaipfc 
that  the  plaintiff  ought  to  be  put  in  as  good  a  situation,  and  at  the 
same  time  in  no  better  situation,  than  he  would  have  been  if  the  sberm 
had  taken  good  and  sufficient  sureties ;  and  damages  to  this  extent  in 
the  whole,  including  the  costs  of  unproductive  actions  against  the 

'  (m)  Pltaner  v.  Brisco,  11  Queen's  B.  Rep.  H.  Black.  39;  Omcanen  v.  Letkhn^  2  ^' 

46.  Black.  86;   Yeav.  Letkbridgt^iTam^ 

(n)  Ibid.  433;  Scott  v.  Waiihmam,  3  StaifcN.P*- 

(o)  1  Saund.  105,  note  (8);  see  also  Baker  171.  ^. 

V.  Gurratt,  3  Bing.  60;  10  Moore,  333.  (u)  Ewms  v.  Brtmder,  2  H.  B1«*.  H7! 

(p)  Uucker  ▼.  Gordon^  1  Cromp.  &  Mees.  Baker  ▼.  GarraU,  S  Bing.  56;  ^^}^^* 

68 ;  3  Tyr.  107.  324;  Jejgfery  v.  Bastard,  4  Ad.  &  B-  8»5 

!  (q)  Ibid.  6  Nev.  &  Man.  303  ;  2  Har.  &  WA  »• 

I  (r)  Richards  v.  Jcton,  2  W.  Black.  1220.  Paul  v.  Goodiuek,  2  Bing.  N.  C.  fflJJ  ' 

(s)  Dale  V.  Gordon,   2   Moore  &  Scott,  Hodges,  370;    nom.  Hall  v.  ^^••^^^i 

'  532 ;  and  see  S.  a  S  Moore  &  Scott,  389.  Scott,  862 ;  Perreau  v.  Bevan,  S  Biib-  « 

I  (0  See  Prowse  v.  Pattison,  16  Vin.  Abr.  Cres.  284;  8  DowL  &  RyL  72. 

400;  Bull.  N.  P.  39;  but  see  it  cited  in  2 
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gheriff,  may  be  recovered,  even  without  notice  to  the  sheriff  (a?).     But     Book  III. 
the  costs  of  the  actions  cannot  be  recovereid  beyond  the  penalty  of  the       s^ct.  8. 
bond,  unless  the  plaintiff  has  given  the  sheriff  notice  of  his  intention      '■ 
to  sue  the  sureties;  and  merely  taking  an  assignment  of  the  bond  is 
not  a  sufficient  notice  (y).     In  an  action' against  the  sheriff  for  taking 
m  insufficient  replevin  bond,  the  reasonable  nfeasure  of  damages  is 
the  expenses  of  the  distress  and  the  amount  of  the  rent,  although  such 
rent  may  exceed  the  value  of  the  distress  (z). 

(«)  Plumer  ▼.  Briseo,  11  Queen's  B.  Rep.  B.  Rep.  46. 

46.  (a)  Edmonds  y.  Challit,  7  C.  B.  Rep.  413  ; 

(y)  Baker  v.  Oarratt,   S  Bing.  56  ;    10  6  Dow.  ft  Low.  581. 
Moorei  324;  Plumer  r.  BritcOf  11  Queen's 
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^  Srct.  1.—  Origin  and  History  of  tk  ^^^^i% 

\\,^^^s\  \i^      Or  iW  viirioua  remedies  which  the  law  affords  lof    ^^^ 

ir,^;::;  J!itsi.'"  .NMUmd.  or  the  rt^imration  of  a  wrong,  none  P^'^J^ 

i^vwK  \s\uceni»  the  rekition  of  landlord  and  tenant  as  the  **^  ^irf 

U  umv  be  defined  to  be  a  mixed  action,  by  which*   ^^ 

when  ousted  of  his  term,  may  recover  V^^^^^^!^\J^^\ 

daump>8  and  costs ;  it  is  real  in  respect  of  the  '^^^^j^  Jpi** 

n^s|H?ct  of  the  damages  and  costs.    By  this  P^'^^**\^>i*''* 

possessory  titles  to  land  may  be  tried:  whether  tb«i'*j^j|^P 

an  estate  in  fee,  fee-tail,  for  life,  or  for  years,  and  ^  |^  ^^ 

only  remedy  in  practice  for  recovering  land  wrongW     ^* 

History  of  the        By  the  ancient  common  law,  the  only  method  ^^^',i 

Ejij^^nt        possession  of  land  was  by  real  action,  by  writ  of  ^^/.^"^ 

this  in  no  case  where  the  estate  was  less  than  freeli'^'^'         -* 

hold  interest,  or  term  of  years,  was  deemed  of  sui 

that  no  remedy  was  provided  by  which  the  tenant 

possession,  in  case  he  was  ousted  by  his  landlord  ^ 
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st  the  former  he  could  proceed  only  upon  his  breach  of  contract ;     Book  III. 
it  the  latter,  indeed,  he  might  have  his  writ  of  ejectment;  but      8ec"i. 


at  he  could  recover  damages  only,  and  not  the  possession.     In  '^ 

times  the  ejectment  was  a  mere  personal  action  of  trespass, 

3ver,  in  process  of  time — perhaps  as  early  as   the  reign  of 

.!'  IV.(a),  but  certainly  about  the  time  of  Hen.  VII.,  when  long 

}  came  into  use — the  remedy  by  ejectment  was  extended,  and 

^''  'red  more  efficacious ;  the  object  of  the  action  being  completely 

^  ^,  and  the  term  itself  recovered.    This  was  effected  by  the 

■^ '  '•  to  of  Law  resolving  to  allow  the  lessee  in  ejectment  to  recover 

r*  isr      ssion  of  the  land  itself,  by  a  process  called  a  writ  of  habere  &cias 

/'    monem  (6).     By  statute  3  &  4  Will.  IV.  c.  27,  all  real  and 

.   .^  '.    1  actions,  except  an  action  of  dower  quare  impedit  and  ejectment, 

•.   bolished  (c). 
;•;>,    om  the  period  when  the  practice  in  ejectment  became  wholly  Ancient  Prac- 
J         fit  to  the  control  of  the  Court,  and  a  new  method  of  trial,  un-  tlon  of  Eject!" 
'7*  '2    ni  to  the  common  law,  was  introduced,  it  became  usual  for  a  man  ^^^^ 
^      1    had  a  right  of  entry  into  any  land  to  enter  thereon,  and  seal  a 
.^    ,  and  then  the  person  who  next  came  on  the  freehold  animo  pos- 
.'  I.S      idi,  was  accounted  an  ejector  of  the-  lessee.     By  this  means  any 
•    .'     might  be  turned  out  of  his  possession,  because  the  lessee  in  eject- 
r     c  would  recover  his  term  without  any  notice  to  the  tenant  in  pos- 
.y     on ;  the  Courts  of  Law,  therefore,  made  it  a  standing  rule  that  no 
itiff  should  proceed  in  ejectment  to  recover  his  lands  against  such 
^      gned  ejector,  without  delivering  to  the  tenant  in  possession  a  de- 
.  ^      ition,  and   making  him  a  defendant  if  he  chose  it.     Upon  this 
3e  to  the  tenant  in  possession,  and  an  affidavit  thereof  made,  it  was 
"^      d  for  him  to  move  the  Court,  that  as  the  title  of  the  land  belonged 
^    tm,  he  might  defend  the  suit  in  the  casual  ejector's  name;  and 
^;//'    the  Court  usually  granted.    The  lease  was  to  be  actually  sealed 
^^,;  delivered  on  the  land  itself,  otherwise  it  amounted  to  what  the  law 
"'.,,    ndered  maintenance  to  convey  a  title  to  any  one,  when  the  grantor 
!.^  Jielf  was  not  in  possession.    Such  was  the  original  method  of  pro- 
^,;  ding  in  ejectment;  but  one  alteration  by  degrees  followed  another, 
]^^^^.  4  fiction  was  heaped  upon  fiction,  until,  during  the  reign  of  King 
^^^  ,  arJes  II.,  an  entirely  new  mode  of  proceeding  was  invented  and  in- 
^'  -J  iuced  by  Lord  C.  J.  Rolle. 

j^;  Diis  new  method  of  proceeding  in  ejectment,  which  has  now  been  to  Modern  Prac- 
^.jreat  extent  superseded  by  the  Common  Law  Procedure  Act,  1862,  Jjon  whwe^"^" 
if.k  16  Vict.  c.  76,  depended  entirely  upon  a  string  of  legal  fictions ;  Judgment  by 
^  ^^  lease  was  sealed — no  entry  or  ouster  actually  made, — the  plaintifF 
"^  d  defendant  were  fictitious  persons, — and  all  the  preliminaries  were 
g/jt^dy  ideal,  for  the  sole  purpose  of  trying  the  title.    The  following  is 

fg0,  (a)  S  Black.  Com.  201.  (ft)  2  Sell.  Prae.  162.  (c)  Ibid. 
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Book  III.     a  general  outline  of  that  course  of  proceedinff :— The  action  was  com- 
Chapter  VI  ... 

Sect.  1.       menced  by  the  party  claiming  title  delivering  to  the  party  in  possesswn 

a  declaration,  in  which  the  plaintiff  and  defendant  were  both  fictitious 
persons ;  and  in  which  it  was  stated,  that  a  lease  for  a  term  of  yean 
had  been  made  by  the  party  claiming  the  title,  to  such  plaintiff,  of  the 
premises  in  question ;  that  the  plaintiff  entered  by  virtue  of  that  d^ 
mise ;  and  that  the  defendant  afterwards  entered  thereon,  and  oosted 
the  plaintiff  during  the  continuance  of  his  term  (d).    At  the  foot  of 
this  declaration  was  a  notice,  in  the  name  of  this  fictitious  defeDdant, 
who  was  called  the  casual  ejector,  directed  to  the  tenant  in  possession; 
in  which  notice  the  casual  ejector  informed  him  of  the  action  hariog 
been  brought  him  by  the  lessee,  and  stating  that  he  had  no  title  at  all 
to  the  premises,  advised  him  to  appear  in  Court  at  a  certain  time,  and 
defend  his  own  title ;  otherwise  he,  the  casual  ejector,  would  sufe 
judgment  to  be  had  against  him  by  default,  by  which  the  actual  tenant 
would  be  turned  out  of  possession.     If,  on  the  receipt  of  this  dedara- 
ration,  the  tenant  in  possession  omitted  to  appear  within  a  limited 
time,  he  was  supposed  to  have  no  title  at  all :  and  upon  an  affidantof 
the  due  service  of  the  declaration,  the  Court  would  order  judgment  to 
be  entered  against  the  casual  ejector  by  default ;  and  the  real  tenant 
would  be  turned  out  of  possession  by  the  sheriff. 
Modern  Prac-        If  the  tenant,  pursuant  to  the  notice,  applied  to  be  made  defend- 
tion  where  ^*^  ant  (c),  he  was  allowed  to  do  so,  upon  condition  that  he  entered  into  a 
there  is  an        rule  of  Court — usually  called  the  consent  rule — by  which  he  undertook 
ppearance.      ^  confess,  at  the  trial  of  the  cause,  three  of  the  four  requiatesnecesr 
sary  to  maintain  the  plaintiff's  action,  viz.(/)  the  lease  of  the  lessor, 
the  entry  of  the  plaintiff,  and  the  ouster  by  the  tenant  himself.   These 
requisites,  as  they  were  wholly  fictitious,  could  not  of  course  be  proM 
and  a  nonsuit  would  be  the  consequence ;  but  by  this  confession « 
them,  the  defendant  agreed  not  to  avail  himself  of  any  advantage 
arising  from  the  want  of  such  proof,  and  to  place  his  reliance  solely 
upon  the  merits  of  his  title :  and,  lest  at  the  trial  he  should  break  his 
engagement,  another  condition  was  also  added,  that  in  such  case  be 
should  pay  the  costs  of  the  suit,  and  should  allow  judgment  to  be 
entered  against  the  casual  ejector  (g).     Upon  this  rule  being  entered 
into,  the  declaration  was  altered,  by  inserting  the  name  of  the  i&^ 
instead  of  the  fictitious  name  of  the  casual  ejector;  and  the  canse 
went  to  trial  under  the  name  of  the  fictitious  lessee  as  plaintiffi  on  the 
demise  of  the  lessor  or  person  really  claiming  title  against  the  defend- 
ant.    If  the  lessor  of  the  plaintiff  made  out  his  title  in  a  satis&ctoiy 
manner,  judgment  was  given  for  the  nominal  plaintiff,  and  a  writ  oi 

d)  2  Sell.  Prac  164.  tice  of  confessing  lease,  eotry  and  oarter, 

Ibid.  in  ejectment,  are  stated. 


(<0 


f)  See  Oates  d.  Wigfall  v.  Brydon,  3  (g)  Adams  on  Eject  14,  4di  ed. 

Burr.  1895,  where  the  reasons  for  the  prac- 
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possession  went  in  bis  name  to  the  sheriff  to  deliver  possession:  but    Book  III. 

•  Chapter  VI 

if  the  defendant  failed  to  appear  at  the  trials  and  confess  lease,  entry,       sect.  i. 
ouster  and  possession,  the  nominal  plaintiff  would  then  indeed  be  non- 
suited,  for  want  of  proving  these  requisites,  but  judgment  would  never- 
theless in  the  end  be  entered  for  him  against  the  casual  ejector ;  for 
the  condition  on  which  the  tenant  was  admitted  defendant  was  broken, 
and  the  plaintiff  was  put  again  in  the  same  situation  as  if  there  had 
been  no  appearance.    The  same  process,  therefore,  as  would  have 
been  had  provided  no  consent  rule  had  "been  made,  had  to  be  pursued, 
as  soon  as  it  was  broken ;  but  execution  was  stayed,  if  any  landlord, 
after  the  default  of  his  tenant,  applied  to  be  made  a  defendant,  and 
entered  into  the  usual  rule.    Thus  the  practice  of  sealing  leases  upon  • 
the  premises  (except  in  the  case  of  vacant  possession),  and  making  an 
actual  entry  and  ouster  (unless  to  avoid  a  fine),  was  dispensed  with, 
and  a  more  easy  and  expeditious  method  was  adopted ;  while  the  same 
substantial  justice  was  done  to  the  tenant  in  possession,  by  proper 
notice  being  given  to  him  of  the  service  of  the  declaration ;  nor  was 
there  any  hardship  in  compelling  him  to  confess  lease,  entry,  ouster 
and  possession,  as  they  were  mere  formalities,  and  had  nothing  to  do 
with  the  merits  of  the  case  (A).     By  the  Common  Law  Procedure  15  &  16  Vict. 
Act,  15  k  16  Vict.  c.  76,  the  proceedings  in  ejectment  have  been  ^' 
much  simplified  and  improved.     Instead  of  the  present  mode  of  pro- 
ceeding, a  writ  issues,  directed  to  the  persons  in  possession  and  to  the 
persons  entitled  to  defend  the  possession,  commanding  them  to  appear 
within  sixteen  days  after  service,  and  defend  the  possession  of  the 
whole  or  part  of  the  property  sued  for,  and  stating  that  in  default  of 
appearance  they  will  be  turned  out  of  possession.    This  writ  is  to  be 
senred  in  the  same  manner  as  the  declaration  in  ejectment  was  for- 
merly served.     If  no  appearance  be  entered  within  the  sixteen  days, 
or  an  appearance  be  entered  as  to  part  only,  judgment  may  be  signed 
for  the  whole  or  for  the  part  undefended.    If  an  appearance  be  entered, 
the  claimant  may  make  up  the  issue  without  any  pleadings  and  pro- 
ceed to  trial. 

The  cases  which  more  immediately  apply  to  the  subject  of  this  To  what  Casca 
work,  are  those  in  which  a  landlord  is  compelled  to  have  recourse  to  lord  and  Tenant 
this  remedy.     1st  Where  his  tenant  holds  over  without  his  permis-  the  Action 

.  .  .  .  applies. 

sion  and  against  his  consent,  afler  the  term  has  expired  by  effluxion  of 
time  or  otherwise.  2ndly.  Where  his  tenant  determines  the  lease,  by 
non-payment  of  rent,  or  non-performance  of  covenants :  and  a  right  of 
re-entry  and  forfeiture  is  conditioned  on  the  breach  of  them. 

Sect.  2. — Necessity  of  actual  Entry. 
By  the  common  law  it  was  necessary  for  the  person  claiming  title  What  actual 
to  lands  and  tenements,  in  all  cases,  to  make  an  actual  entry  upon  BaJj^y^the' 

(*)  2  Sell.  Pmc.  165.  ^^'^^^^^  ^"^- 
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Book  III.     them,  in  order  to  support  an  actioD  of  ejectment.    In  the  case  of  a 
"sect.^.  '  lease,  therefore,  as  the  landlord  could  not  enter,  and  take  the  actoal 
possession  until  the  lease  expired,  it  became  usual  to  insert  a  proyiio, 
that  in  case  the  rent  should  be  behind  and  unpaid  at  a  certain  time^ 
the  lessor  should  have  a  right  to  re-enter.     In  parol  demises,  however, 
from  year  to  year,  the  landlord  could  not  have  the  benefit  of  sock  a 
proviso ;  and  when  the  right  of  re-entry  subsisted,  great  inconvenience 
frequently  happened  to  lessors  or  landlords  in  cases  of  re-entry  for 
non-payment  of  rent;  by  reason  of  the  many  formalities  that  attended 
re-entries  at  the  common  law,  and  even  when  the  legal  re^try  wis 
made,  the  landlord  or  lessor  was  put  to  the  expense  and  dday  of  re- 
covering in  ejectment  before  he  could  obtain  the  actual  possesskmof 
the  demised  premises. 
Enactment  of        In  Order  to  obviate  the  defect  above  pointed  out,  it  was  enacted  by 
luTlltll    statute  4  Geo.  II.  c.  28,  s.  2,  "that  in  all  cases  between landloid and 
v°**  ^^  7fl^^      tenant,  as  often  as  it  shall  happen  that  one  half-year's  rent  shaD  be  in 
B.  210,  as  to      arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  doe  hath  light 
Re-entry.         jjy  jj^^  ^  re-enter  for  the  non-payment  thereof,"  he  may,  wiAoat 
any  formal  demand  (i)  or  re-entry,  serve  a  declaration  in  ejectm»t  for 
the  recovery  of  the  demised  premises,  which  shall  stand  in  fte  place 
and  stead  of  a  demand  and  re-entry*    This  section  has  been  sabstan- 
tially  re-enacted  by  the  15  &  16  Vict.  c.  76,  s.  210,  the  serriceoft 
writ  in  ejectment  being  substituted  for  the  service  of  thededantion: 
it  enacts,  that  "  In  all  cases  between  landlord  and  tenant,  as  ofien is 
it  shall  happen  that  one  half-year's  rent  shall  be  in  arrear,  and  the 
landlord  or  lessor,  to  whom  the  same  is  dne,  hath  right  by  law  to  re- 
enter for  the  non-payment  thereof,  such  landlord  or  lessor  sbaD  m 
may,  without  any  formal  demand  or  re-entry,  serve  a  writ  in  ejedma* 
for  the  recovery  of  the  demised  premises,  or  in  case  the  same  cannot 
be  legally  served,  or  no  tenant  be  in  actual  possession  of  the  preonsa, 
then  such  landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door  of 
any  demised  messuage,  or  in  case  such  action  in  ejectment  sball  n(^ 
be  for  the  recovery  of  any  messuage,  then  upon  some  notorioas  phc* 
of  the  lands,  tenements  or  hereditaments  comprised  in  such  writ  m 
ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereoti 
which  service  or  affixing  such  writ  in  ejectment  shall  stand  in  the  p^ 
and  stead  of  a  demand  and  re-entry;  and  in  case  of  judgment  against 
the  defendant  for  non-appearance,  if  it  shall  be  made  appear  to  the 
Court  where  the  said  action  is  depending,  by  affidavit,  or  be  pwted 
upon  the  trial,  in  case  the  defendant  appears,  that  half-a-year's  itn* 
was  due  before  the  said  writ  was  served,  and  that  no  suffident  disliess 
was  to  be  found  on  the  demised  premises,  countervailing  the  arrears 
then  due,  and  that  the  lessor  had  power  to  re-enter,  then  and  in  efeiy 
such  case  the  lessor  shall  recover  judgment  and  execution,  in  the  ssne 

(t)  As  to  the  necessity  of  a  demand  of  rent,  see  ante,  274 ;  15  &  16  Vict  c  76»  <•  ^^^ 
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manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and  a  re-    Book  III. 

Chapter  VI 
entry  made ;  and  in  case  the  lessee  or  his  assignee,  or  other  person       sect.  2. 


claiming  or  deriving  under  the  said  lease,  shall  permit  and  suffer  judg- 
mmi  to  be  had  and  recovered  on  such  trial  in  ejectment,  and  execution 
to  be  executed  thereon,  without  paying  the  rent  and  arrears,  together 
with  full  costs,  and  without  proceeding  for  relief  in  equity  within  six 
months  after  such  execution  executed,  then  and  in  such  case  the  said 
lessee,  his  assignee,  and  all  other  persons  claiming  and  deriving  under 
the  said  lease,  shall  be  barred  and  foreclosed  irom  all  relief  or  remedy 
in  law  or  equity,  other  than  by  bringing  error  for  reversal  of  such 
judgment,  in  case  the  same  shall  be  erroneous,  and  the  said  landlord 
or  lessor  shall  from  thenceforth  hold  the  said  demised  premises  dis- 
charged from  such  lease ;  and  if  on  such  ejectment  a  verdict  shall  pass 
for  die  defendant,  or  the  claimant  shall  be  nonsuited  therein,  then  in 
every  such  case  such  defendant  shall  have  and  recover  his  costs ;  pro- 
vided that  nothing  herein  contained  shall  extend  to  bar  the  right  of 
any  mortgagee  of  such  lease,  or  any  part  thereof,  who  shall  not  be  in 
possession,  so  as  such  mortgagee  shall  and  do,  within  six  months  after 
such  judgment  obtained  and  execution  executed,  pay  all  rent  in  arrear, 
and  all  costs  and  damages  sustained  by  such  lessor  or  person  entitled 
to  the  remainder  or  reversion  as  aforesaid,  and  perform  all  the  cove- 
nants and  agreements  which,  on  the  part  and  behalf  of  the  first  lessee, 
ape  and  ought  to  be  performed  (A)."     In  all  cases,  therefore,  which 
come  under  the  enactments  of  the  above  statutes,  there  is  now  no  oo- 
casion  for  the  plaintiff  to  make  an  actual  entry,  and  seal  a  lease  on  the 
premises  (/).    These  statutes  only  apply  where  the  right  of  re-entry  is 
absolute,  and  where  the  lease  is  thereby  avoided,  and  consequently  do 
not  apply  in  a  case  where  there  is  a  condition  in  the  lease  that,  on 
non-payment  of  half-a-year's  rent,  the  landlord  may  enter  on  the  pre- 
mises for  the  same  '*  till  it  be  fully  satisfied  (m)"    A  landlord  cannot 
recover  in  ejectment  under  the  above  statutes,  if  a  sufficient  distress  be 
on  the  premises  (n).     When,  under  the  old  practice,  the  rent  became 
due  on  the  26th  March,  and  the  demise  viras  laid  on  the  2nd  May,  and 
it  appeared  that  there  was  no  sufficient  distress  on  some  day  in  May 
(the  particular  day  being  left  uncertain),  and  the  declaration  was  served 
on  6th  June,  and  no  evidence  was  given  by  the  defendant  to  repel  the 
inference  of  there  being  no  sufficient  distress ;  it  was  held,  that  it  was 
snfBciently  proved  that  there  was  no  sufficient  distress  on  the  day  of 
the  demise  C^).    With  respect  to  searching  for  distress,  every  part  of 

(k)  See  JDotf  d.  Lawrence  v.  Shawcroee,  8  (n)  Doe  d.  Forgter  v.  WandUut,  7  Term 

Banal  St  Cren.  752;  6  Dowl.  &  Ryl.  711 ;  Rep.  117;  lee  post,  Sect.  9,  (c). 

I>ee  d-  Cfooeh  v.   Snowies,  1  Dowl.  &  Low.  (o)  Doe  d.  Smelt  ▼.  Fuchau,  16  Salt,  2M. 

igg^  The  date  of  the  writ  ii  by  the  Common  Law 

(0  Goadrighi  d.  Hare  ▼.  Cator,  2  Dongl.  Procedure  Act,  15  &  16  Vict  c  76,  s.  169, 

477   483.  substituted  for  the  day  of  the  demise  in  the 

(m)  Dee  d.  J>arke  ▼.  BowdUekt  8  Queen's  old  declaration. 
B.  Rep.  973. 
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Book  III. 

Chapter  VI. 

Sect.  2. 


In  what  Cases 
an  actual  En- 
try is  neces- 
sary, and  bow 
made. 


the  premises  must  be  searched  (p) ;  but  the  goods  must  be  so  TisiUe 
that  a  broker  going  to  distrain  would,  using  reasonable  dSigence,  find 
them,  so  as  to  be  able  to  distrain  them  (q).  A  landlord  may  recorer 
in  ejectment  under  the  above  statutes,  if  he  show  that  he  was  pre- 
vented by  the  tenant  from  entering  on  the  premises  to  distrain,  by  hii 
locking  up  the  doors  without  showing  that  there  was  actoaliy  do 
sufficient  distress  (r). 

It  seems  to  be  now  fully  settled,  that  an  actual  entry  is  only  neces- 
sary to  avoid  a  fine  with  proclamations  («) ;  or  perhaps  to  prevent  tbe 
operation  of  the  Statutes  of  Limitations.  An  entry  to  avoid  a  fioe 
must  be  made  animo  clamandi,  but  it  need  not  be  accompanied  with  a 
declaration  that  the  object  is  to  avoid  the  fine  (0-  Where,  nndcrthe 
old  practice  in  ejectment,  the  plaintiff  brought  his  ejectment  upon  an 
avoidance  of  a  fine,  he  was  bound  to  lay  his  demise  subseqoendyto 
the  entry  (u) ;  and  so,  under  the  new  practice,  he  would  have  to  slate 
as  the  time  of  the  accruing  of  his  daim  some  day  subsequently  to  tbe 
entry,  for  he  could  not  lay  his  demise,  nor  can  he  now  state  a  day 
before  the  entry,  or  recover  the  mesne  profits  that  accrued  bdbfe  the 
entry  (x).  It  would  seem  that  any  entry,  as  owner,  would  be  sofficieni 
in  point  of  law  to  avoid  a  lease  for  lives,  on  a  breach  of  a  condition(y). 
An  actual  entry  upon  an  estate  generally,  is  an  entry  for  the  wbok; 
and  if  it  be  for  less,  it  should  be  so  defined  at  the  time(2r).  When  an 
actual  entry  is  necessary,  it  is  only  operative  where  the  action  is  com- 
menced within  one  year  after  it  is  made  (a). 


For  what 
Ejectment  will 
lie,  and  by 
what  Descrip- 
tion generally. 


Sect.  3. — For  what  the  Action  lies,  and  by  what  Desar^tm, 
(a)  ffousesy  Buildings  and  Lands. 
The  action  of  ejectment  is  maintainable  for  all  kinds  of  corporeal 
hereditaments ;  or,  in  other  words,  it  will  lie  for  anythii^  on  vAich 
entry  can  be  made,  or  of  which  the  sheriff  can  give  possession.  The 
Courts  now  allow  many  things  to  be  recovered  in  an  ejectment,  whid 
could  not  be  formerly  demanded  in  a  praecipe  quod  reddat(i).  1^^ 
the  practice  for  the  sheriff  to  deliver  possession  of  the  premises  teco- 
vered,  according  to  the  directions  of  the  claimant,  who  therein  acts  at 
his  own  peril  (c).     It  was  formerly  not  any  objection  to  a  descrip^O} 


(f)  Rees  d.  Powell  v.  King,  2  Brod.  & 
Bing.  514;  Forrest,  19. 

(q)  Doe  d.  Hauerson  y.  Franks,  2  Car.  & 
Kir.  678. 

(r)  Doe  d.  Qappendale  y.  Dyson,  Mood.  & 
Mali  77. 

(«)  Doe  d.  Phillips  v.  Rollings,  4  Com.  B. 
Rep.  188;  Doe  d.  Davenport  v.  Duncannon, 
Lofft,  360;  Berrington  v.  Parkhurst,  13  East, 
489.  By  statute  3  &  4  Will.  IV.  c.  74,  fines 
and  recoveries  are  abolished,  and  other  me- 
thods of  assurance  are  substituted. 

(t)  Doe  d.  Jones  ▼.  WiUiams,  2  Nev.  & 


Man.  602.  . 

(«)  BerringUm  v.  Parklmni,  IS  B»^*w- 

(*)  D«rd.Qwp«f»v.Jaidb,7Ta«R<P- 
727.  _, 

(y)  Do*  d.  £mnu  or  GrigUk  t.  /^ttofcaj 
5  Bam.  &  Adol.  765 ;  2  Ner.  &  Man.  ♦»• 

(x)  Doe  d.  Tarrant  v.  Hemer,  S  Tens  Bc^ 
170. 

(a)  Stat  4  Anne,  c  16,  s.  1& 

(b)  Run.  E^ect.  126.  _ 

(c)  CotHngham  v.  King,  1  Borr.e3,«»; 
Connor  v.  West,  6  Buit.  2672. 
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that  the  premises  were  twice  demanded  in  the  same  demise  (d) :  for  the    Book  III. 
plaintiff  shall  recover  according  to  his  title,  although  he  demands  more       s^ct.  3. 
than  he  has  title  to ;  but  not  k  contra  (e) ;  and  the  same  rule  of  course 
prevails  under  the  15  &  16  Vict.  c.  76;  in  addition  to  which,  the 
Court  or  a  judge,  by  sect.  222  and  by  17  Sc  18  Vict.  c.  125,  s.  96,  pos* 
sesses  large  and  liberal  powers  of  amendment  (/). 

Upon  the  principle  before  mentioned,  an  action  of  ejectment  may  When  Eject- 
be  maintained  for  a  house ;  or  for  an  apartment,  or  part  of  a  house ;  ^^  n^ui^e, 
for  a  cottage;  or  for  a  barn,  stable  or  other  outbuilding  (g).     It  has  *nd by  wbat 
been  held,  however,  that  ejectment  will  not  lie  for  a  tenement;  for  as 
many  incorporeal  hereditaments  are  included  under  that  name,  it  is 
too  uncertain;  nor  will  it  lie  for  a-'' messuage  or  tenement;"  the  word 
"tenement"  being  of  more  extensive  signification  than  the  word 
"  messuage  ;*'  and  consequently  it  is  uncertain  what  is  demanded  by 
the  ejectment  (A).    Where,  in  ejectment,  the  plaintiff  declared  of  "one 
messuage  or  tenement,"  and  had  a  verdict ;  and  a  motion  was  made 
to  arrest  the  judgment,  because  an  ejectment  would  not  lie  for  a 
tenement,  and  "  messuage  or  tenement"  was  so  uncertain,  that  the 
sheriff  could  not  tell  of  what  he  should  give  possession ;  although  the 
Court  seemed  inclined  to  get  over  this  objection  if  possible,  and  took 
time  to  consider,  yet  they  at  last  thouglit  themselves  bound  by  the 
adjudged  cases,  and  arrested  the  judgment  (i).    Afterwards,  however, 
an  ejectment  for  a  messuage  and  tenement  was  held  good,  after 
verdict  (A) ;  but  this  was  overruled  by  a  case  still  later,  "  for  tliat  it 
passed   by  surprise,  and  was  not  law,  being  contrary  to  adjudged 
cases/'     Notwithstanding  this  point  seems  to  be  now  fully  settled,  yet 
the  defendant  will  not  be  permitted  to  take  advantage  of  such  error 
in  description ;  for  the  Court  will  give  leave  to  the  plaintiff,  after  a 
verdict  in  ejectment  for  a  messuage  and  tenement,  to  enter  the  verdict 
according  to  the  judge's  notes,  for  the  messuage  only,  (pending  a  rule 
nisi  to   arrest  the  judgment  for  uncertainty,)  without  obliging  the 
lessor  of  the  plaintiff  to  release  the  damages  (/)•    Again  in  a  later  case, 
where  judgment  in  ejectment  for  a  messuage  and  tenement  was  en- 
tered up  generally  for  the  plaintiff,  it  was  held  no  ground  for  reversal 
on  error  (m). 

id)  Adams  on  Eject.  22,  4th  ed.  191 ;  Cowp.  350 ;  Run.  Eject.  125.    So  an 

le)  Uenn  d.  Burgtt  ▼.  Purpw,  1  Burr.  326.  ejectment  for  a  messuage  or  burgage  in  H. 

(/)  See  post,  Sect.  9,  (e).  is  good  ;    because  both  signify  the  same 

Ig)  Run.  Eject.  122.  thing  in  a  borough.     So  for  a  messuage  or 

(A)  Run.  Eject  124 ;  Doe  d.  Bradthaw  v.  dwelling-house ;  for  both  are  synonymous 

Phwmtm^  1  East,  441.  terms.    So  an  ejectment  for  a  house  is  good ;  • 

(i)  Gaodright  d.  Welch  ▼.  Flood,  3  Wils.  although  in  a  praecipe  it  ought  to  be  de- 

23.     As  to  arresting  judgment,  see  15  &  16  manded  by  the  name  of  "  a  messuage ;" 

Vict.  c.  76,  s.  t43.  Cro.  Jac.  654. 

(k)  Doe  d.  Stewart  y.  Denton,  1  Term  Rep.  (/)  Doe  d.  Bradshaw  ▼.  Plowman,  1  East, 

11.     A  messuage  or  tenement,  with  other  441 ;  OoodHtle  d.  Wright  ▼.  Otway,  8  East, 

words  expressing  its  meaning,  is  good ;  as  357. 

''a  messuage  or  tenement  called  the  Black  (m)  Doe  d.  Latorie  v.  Dyeball,  8  Barn.  & 

S«an;"  for  the  addition  reduces  it  to  the  Cres.  70;  2  Man.  &  Ryl.  184;  1  Moore  & 

certainty  of  a  dwelling  house ;  1  Lord  Raym.  Pay.  330. 
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WhM  for  other 
Buildings,  and 
Bescriptioa 


When  for 
Places  of  Reli- 
gious Worship, 
and  Descrip- 
tion. 


When  for 
Manors  and 
Rectoiies. 


AH  these  defects  and  errors,  as  before  observed,  might  now  be 
amended  under  the  16  &  16  Vict  c.  76,  s.  222,  and  17  1 18  Vict 
c.  125,  8.  96;  and  by  section  176  of  16  &  16  Vict  c  76,  "want'of 
reasonable  certainty'  in  the  description  of  the  property,  or  part  of  it, 
in  the  writ  or  notice,  shall  not  nullify  them,  but  shall  only  be  ground 
for  an  application  to  a  judge  for  better  particulars  of  the  land  diiffled 
or  defended,  which  a  judge  shall  have  power  to  give  in  all  cases." 

Ejectment  lies  for  part  of  a  house :  as  a  chamber  in  a  boose;  or 
one  room  in  a  house  (n).  Formerly,  an  ejectment  for  a  kitcheowis 
determined  to  be  bad ;  for  though  the  word  be  well  understood  k 
common  parlance,  yet  because  any  chamber  in  a  house  laigbt  be 
applied  to  that  use,  the  sheriff  had  not  certainty  enough  to  direct  him 
in  the  execution ;  and  the  kitchen  might  be  ciianged  between  judg- 
ment and  execution  (o).  Although  this  reasoning  might  baie  beU 
good  formerly,  yet  there  is  reason  to  believe  that  it  would  now  be  of 
no  avail,  as  the  sheriff  would  deliver  the  possession  of  the  prenisei 
recovered  according  to  the  directions  of  the  plaintiff.  An  ejectacDt 
for  a  place  called  a  passage  room  has  been  held  to  be  certtm 
enough  (p). 

An  ejectment  may  be  maintained  for  any  building  whatsoever:  tbas 
it  has  been  held,  that  an  ejectment  will  lie  for  com  mill%  widioot 
saying  of  what  kind,  whether  wind  mills  or  water  mills  (9).  V^ 
person  eject  another  from  land,  and  build  thereon,  it  is  soffideot  11 
the  owner  bring  his  ejectment  for  the  land,  without  mentioiung  tbe 
building,  except  where  the  building  is  a  messuage^,  and  then  pe^*!* 
it  ought  to  be  particularly  named  (r). 

An  ejectment  will  lie  for  a  church ;  but  it  must  be  demanded  hj 
the  name  of  a  messuage  (s).  So  an  ejectment  for  ^  a  certain  piaee 
called  the  vestry  in  D."  was  held  well  enough  (t).  And  at  coanwa 
law,  although  it  was  formerly  held  that  ejectment  would  not  Be  far* 
chapel,  yet  as  chapels  are  now  considered  to  have  become  lay  iow* 
ritances,  they  are  recoverable  in  ejectment,  like  other  lay  estates;  vd 
they  should  be  demanded  by  the  name  of  meesuages,  the  same  as  a 
church. 

Ejectment  will  He  for  a  manor;  but  not  for  a  manor  generally, •• 
that  would  be  bad,  for  not  expressing  the  number  of  acres  beloi^ 
to  the  manor  (w).  So  an  ejectment  will  lie  for  a  rectory,  consistiBg  01 
church,  glebe  lands  and  tithes,  on  the  principle  that  it  resembles  a 
manor;  the  church  being  compared  to  Che  mansion*house,  the  g^ebe 

(•)  E«p.  N.  p.  428  ;  HiUmiii^^. 
Brewster,  1  Salk.  256,  Ib  4»  ^^J?!! 
held,  that  the  curate  m^  hafe  a  r*" 
defend,  ptoad  a  right  of  entry  to  pgf^ 
divine  serriee:    bnt  this  hit  vut  ■* 


(n)  Sullivan  ▼.  Seagrave,  1  Stra.  695;  3 
Wils.  49. 

(o)  Run.  Eject  122. 

( p)  Bindover  y.  Sindercombe,  2  Ld.  Ravm. 
1470. 

(q)  Fitzgerald  v.  Marthall,  1  Mod.  00. 

(r)  GoodtUle  d.  Ckester  v.  Jlker,  1  Burr. 
14S,  144. 


divine  serriee;    but  this 
overruled. 

(/)  8  Lev.  S6. 

(»)  £8p.N.  P.428;  UetLSO. 
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lands  to  the  demesnes,  and  the  tithes  to  the  service.  Where  a  party  Book  III. 
was  presented  to  a  rectory,  in  consideration  of  his  having  given  a  ^sect\ 
bond  to  resign  in  favour  of  a  particular  person  at  the  request  of  the 
patron,  and  was  instituted  and  inducted,  and  such  bond  was  held  to 
be  void  on  the  ground  that  it  was  simoniacal,  and  the  king  then  pre- 
eented  A.  B,,  and  he  was  instituted  and  inducted;  it  was  held,  that 
A,  B.  might  maintain  ejectment  for  the  rectory  against  the  person 
wbo  had  been  simoniacally  presented  (or).  So  it  would  seem  that 
ejectment  will  lie  for  tithes  to  get  into  the  receipt  of  the  pro6ts  of  a 
benefice,  although  there  is  no' glebe  land  (y). 

Ejectment  may  of  course  be  maintained  for  every  description  of  WhatDescrip- 
land;  the  number  of  acres  should  be  stated  with  certainty,  and  not  by  necenary. 
estimation;  and  the  nature  of  the  land, — whether  meadow,  pasture, 
arable,  &c.    A  description  of  land  generally,  means  arable  land,  for 
the  word  ^*  land"  has,  when  by  itself,  that  signification.     It  seems  that 
an  ejectment  will  not  lie  for  a  close ;  and  that  giving  it  a  particular 
name  will  not  make  it  sufiiciently  certain  for  the  sherifi*  to  be  able 
to  deliver  it;  nor  will  it  lie  for  "  a  piece  of  land  {zy^  nor  for  the  third 
part  of  a  close,  nor  fourth  part  of  a  meadow,  without  setting  forth  the 
particular  contents,  or  number  of  acres  (a).    Although  the  particular 
description  of  the  land  should  be  specified,  yet  it  may  be  claimed 
under  a  name  applicable  to  its  natural  character :  thus  ejectment  will 
he  for  ao  many  acres  of  furze,  or  heath ;  or  so  many  acres  of  moor,  or 
marsh;  or  ao  many  acres  of  wood,  or  underwood  (&).     So  an  eject- 
ment '^  for  ten  acres  of  peas"  has  been  held  to  be  certain  enough, 
as  signifying  the  same  with  ten  acres  of  land  covered  with  peas  (c) : 
so  ejectment  will  lie  for  a  hop-yard  or  an  orchard.    When  it  is  desired 
to  recover  water,  as  ponds  or  streams,  to  which  the  claimant  is  exclu- 
sively entitled,  it  may  be  done  by  the  description  of  so  many  acres  of 
land  covered  with  water. 

Land  in  general  may  be  described  by  the  provincial  term  of  the  When  a  pro- 
country  in  which  it  lies;— thus  an  ejectment  will  lie  for  alder-carr, — a  Jcription  of 
provincial  term  well  known  in  Norfolk,  signifying  land  covered  with  ^^"^  "  *"®- 
alders;  for  cattle-gates  in  Yorkshire;  for  a  beast-gate  in  Suffolk, — 
the  term  there  denoting  land  and  common  for  one  beast  (d).     Upon  a 
mi  of  error  from  Ireland,  terms  used  in  that  country  have  been  held 
to  be  sufficiently  certain :  thus  an  ejectment  will  lie^  for  so  many  acres 
of  boff  in  Ireland,  that  word  having  but  one  signification,  and  compre- 

(t)  Dob  d.  WmU^n  y.  FUicher,  8  Barn.  &  amendments. 
Cf«a.  2.5.  (b)  Run.  Eject  129. 

(y)  Doe  d.  Moore  ▼.  Ramtden,  Essex  Spring  (c)  Adams  on  Eject.  25,  4t]i  edit. 

'Usizes,  1833,  MS.   See  post,  725,  Chap.  VI.,  {d)  A  cattle-gate  is  a  distinct  thing  from 

Sect.  3,  (c).  ^  right  of  common ;  it  passes  by  lease  and 

(«)  Hillingetaorth  v.  Brewster,  Salk.  256.  release ;  cannot  be  devised  but  according 

(a)  Run.  Eject.    1 23.    See  the  Common  to  the  Statute  of  Frauds ;    and  has  been 

Uw  Procedure  Act,    15  &  16  Vict.  c.  76,  decided  to  be  a  tenement  within  the  statute 

1*175,88  to  obtaining  better  particulars,  and  13  &  14  Car.  II.  c.  12,  for  the  purpose  of 

1. 222  and  17  &  18  Vict  c.  125,  s.  96,  as  to  gaining  a  settlement. 
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Book  III. 

Chapter  VI. 

Sect.  3. 


When  for  Coal 
Mines,  Fish- 
eries, &C. 


bending  but  one  sort  of  land  (e) ;  so,  for  so  many  acres  of  mowUm  in 
Ireland ;  because  there  the  word  "mountain"  is  rather  a  description  of 
quality,  than  the  situation  of  the  land(/);  and  is  deemed  as  a  fr 
tinct  species  of  land,  as  well  as  meadow,  pasture  or  bog:  so  fort 
"  quarter  of  land,"  in  Ireland ;  for  it  may  be  a  term  as  well  bown 
there  as  mountain  is :  and  that  the  Courts  here  will  intend.  In  one 
case,  an  ejectment  in  Ireland  was  affirmed,  upon  a  writ  of  error  beRi 
after  a  verdict  in  Ireland  in  the  Common  Pleas,  and  an  affirmance  m 
the  King's  Bench  there,  though  many  of  the  descriptions  were  un- 
known in  England  (g).  However,  an  ejectment  in  England  for  a 
hundred  acres  of  mountain,  or  a  hundred  acres  of  waste,  would  be  had 
for  uncertainty,  because  both  waste  and  mountain  comprehend  m 
England  many  sorts  of  land  (A). 

An  ejectment  may  be  brought  for  a  coal  mine(f);  and  it  may  he 
brought  for  a  coal  mine  generally,  where  such  is  the  particular  mode 
of  declaring  in  the  county :  but  ejectment  will  not  lie  for  a  tin-boand, 
which  is  a  right  to  enter  and  mark  out  bounds,  to  work  mines  under- 
neath (A).  By  the  old  cases,  it  appears  that  ejectment  will  not  lie  fcr 
a  fishery ;  but  Ashhurst,  J.,  in  one  case  said,  "  there  is  no  doubt  but 
that  a  fishery  is  a  tenement;  trespass  will  lie  for  an  injury  to  it,  and 
it  may  be  recovered  in  an  ejectment;  and  where  a  fishery  is  denied, 
it  will  be  presumed  that  the  soil  passed  along  with  it(Z)."  The  action 
lies  for  a  boilery  of  salt ;  for  that  is  not,  like  a  piscary,  transient  m 
running,  but  the  water  is  fixed  within  a  certain  space,  and  may  betakfli 
to  be  part  of  the  soil;  for  by  the  grant  generally,  of  a  boilery  of  wt, 
the  soil  itself  passes  (m).  An  ejectment,  however,  for  a  watercouw, 
or  stream  of  water,  is  ill,  for  possession  of  it  cannot  be  delivcred(s); 
when,  however,  the  ground  over  which  the  stream  runs  is  the  property 
of  the  claimant,  the  watercourse  may  be  recovered,  by  laying  tae 
action  for  "  so  many  acres  of  land  covered  with  water."  An  qw* 
ment  may  be  maintained  for  a  pool,  or  pit  of  water,  because  w*^ 
words  comprehend  both  land  and  water  (o). 


(b)  Profits  of  Land. 
For  what  Pro-       The  action  of  ejectment  will  lie  for  prima  tonsura,  that  is,  the  W 
Actbn^o?'^  *•  profit  of  the  land :  thus,  if  a  man  have  a  grant  of  the  first  gr«»» 
Ejectment  will  which  grows  on  the  land  every  year,  he  may  have  an  action  of  qeci- 


(e)  Run.  Eject  128. 

(/)  Kingtion  (Lord)  ▼.  BabHngton  (m 
•rror),  1  Bro.  Pari.  Cas.  71. 

(g)  Cottingham  ▼.  King,  I  Burr.  623. 

(h)  Adams  Eject  22,  4th  edit 

(t)  Comyn  v.  Kineto,  Cro.  Jac.  160 ;  Adams 
Eject  17,  4th  edit 

(k)  Doe  d.  Falmouth  (Earl)  ▼.  Alderttm,  1 
Mees.  &  Wels.  210;  1  Gale,  441 ;  Tyr.  & 
Or.  548  ;  see  also  Jome$  v.  JUynoItU^  7  Car. 
&  Pay.  335 ;  4  Ad.  &  EL  805 ;  6  Nev.  & 


Man.  441 ;  Doe  d.  Ha^f  ▼•  ^^\^ 
ft  Aid.  724 ;  and  Mmskfit  ▼.  BO,  »  W 
N.  C.  694;  7  Scott  855;  Dmetf-Gf^ 
6  Queen's  B.  Rep.  145.  «  j^  i 

(I)  Run.  Eject  131;  Rex  ^.Aln^' 
Term  Rep.  361. 

(m)  Run.  Eject  131. 

(«)  Esp.  N.  P.  428.  ,^.   r. 

(o)  Ckmlenor  v.  nomas,  Ydv-  '«'  "* 
Litt  5  b. 
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ment  against  him  who  withholds  it;  on  the  principle  that  he  who  is     Book  III. 

entitled  to  the  profits  of  the  land,  is  also  entitled  to  tlie  land  itself;       ^ect.  3. 

and  consequently,  whilst  he  is  so  entitled,  no  man  can  enter  thereon, 

without  being  a  trespasser  (p).     On  the  same  principle,  ejectment  will 

lie  for  the  hay-grass  and  after-math  of  a  meadow,  or  for  a  right  to  the 

herbage ;  that  being  the  most  signal  profit  of  the  soil,  and  the  grantee 

haying  at  all  times  a  right  to  enter  and  take  itiq).     In  these  cases,  the 

ejectment  should  not,  however,  be  brought  for  the  land  generally,  but 

for  the  first  grass,  after-math,  or  herbage  thereof,  as  the  case  may  be : 

although  where  the  demise  was  for  so  many  acres  of  pasture  land,  it 

was  held  sufficient  for  the  lessor  of  the  plaintiff,  in  the  first  instance, 

to  show  that  be  was  entitled  to  the  prima  tonsura  thereof,  because  the 

first  grass  being  the  most  signal  profit,  the  freehold  of  the  land  shall 

be  esteemed  to  be  in  him  who  has  it,  until  the  contrary  is  shown  (r). 

Ejectment  will  lie  for  a  sheep-walk ;  as  for  the  pasture  of  a  hundred 

sheep, — that  is,  as  much  land  as  will  feed  them; — ^but  it  will  not  lie 

for  a  right  to  pannage;  because  pannage  is  not  the  immediate  produce 

of  the  soil  itself,  but  merely  the  masts  which  fall  from  the  trees  («). 

The  action  will  lie,  by  the  owner  of  the  soil,  for  land  subject  to  a 

passage  over  it, — as  the  queen's  highway;    for  the  queen  having 

nothing  but  the  passage  for  herself  and  her  people,  the  freehold  and 

all  profits  belong  to  the  owner  of  the  soil;  but  it  can  only  be  recovered 

subject  to  the  easement  (jt). 

(c)  Incorporeal  Hereditaments. 

By  the  common  law,  an  ejectment  will  not  lie  for  any  thing  whereon  For  what  In- 

an  entry  cannot  be  made,  or  of  which  the  sheriff  cannot  deliver  pos-  r^JKtamenu*" 

session  under  an  execution :  therefore  it  will  not  lie  for  incorporeal  the  Action  of 
,         j.^  .  X.  ^       J  .  Ejectment  will 

nereditaments, — as  for  a  rent,  advowson,  common  m  gross,  or  per  jj^ 

cause  de  vicinage,  which  is  a  mere  permission,  or  other  things  which 
pass  only  by  grant  (tt).  Tithes,  indeed,  though  an  incorporeal  inherit- 
ance, may  be  recovered  by  this  action ;  but  the  right  of  maintaining 
an  ejectment  does  not  arise  from  the  common  law,  but  is  given  by 
the  provisions  of  the  statute  32  Hen.  VIII.  c.  7,  which  enacts,  that 
where  any  person  shall  have  an  estate  of  inheritance  in  tithes,  or  other 
spiritual  profits,  which  shall  be  in  lay  hands,  he  may  have  his  remedy 
in  the  temporal  Courts.  This  has  been  construed  to  mean  that  he  may 
maintain  ejectment  or  other  action  for  them ;  and  the  action  is  equally 
sustainable,  whether  the  tithes  are  in  the  hands  of  the  clergy,  or  in  lay 
bands :  ejectment  therefore  will  lie  for  small  tithes,  and  consequently 
it  will  lie   for  wool,  and  for  an  egg;  both  these  things  being  small 

(p)    Ward  V.  PeHfert  Cro.  Car.  362.  («)  Run.  Eject.  133. 

(q)   Wheeler  v.  TwOtmy  Hard.  330 ;  Kt*  \i)  GoodHiU  d.  Chester  v.  Alker,  1  Burr. 

V.  StaJke,  2  Term  Rep.  451.  143. 

(r)  Adams  Eject.  19,  4th  ed.  (u)  Bull  N.  P.  99. 
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Book  III.     tithes  (x).     So  ejectment  will  lie  for  a  common  appendant  or  appw- 
^"sect.%7  '   tenant;  for  the  sheriff  by  giving  possession  of  the  land  gives  posses- 
;  sion  of  the  common :    it  may  be  prudent,  however,  to  state  in  tk 

description^  that  the  common  claimed  is  a  common  appendant  or 
appurtenant ;  although  it  has  been  held,  after  verdict,  that  an  eject* 
ment  for  lands,  and  also  for  "  common  of  pasture"  generally,  ii  snfr 
cient(y). 

Sect.  4.— Title  of  Plaintiff  or  Claimant. 
(a)  General  Requisites. 
Legal  Title  In  ejectment,  the  party  claiming  must  have  the  legal  title,  in  order 

SdmkTgPaiSy.  ^  ^"^"^'^  '"™  ^  maintain  the  action;  for  the  legal  title  must  in  all 
cases  prevail,  even  against  the  equitable  title  (z).     Indeed,  this  roles 
So  strict,  that  an  ejectment  may  be  brought  by  a  trustee  against  bii 
own  cestui  que  trust  (a) ;  and  an  unsatisfied  term  outstanding  in  tnis- 
tees,  will  bar  the  recovery  of  the  heir  at  law,  even  though  be  daim 
only  subject  to  the  charge  (b) ;  but  a  surrenderor,  before  admittance  of 
a  copyhold  estate,  will  be  considered  as  a  trustee  for  the  sunendtftt; 
and  therefore  will  not  be  permitted  to  set  up  a  formal  objection  against 
the  plaintiff's  recovering  the  property  which  he  holds  for  his  hene6t(c). 
It  seems  that  any  person  in  possession  of  an  estate,  as  tenant  or  de- 
visee, may  file  a  bill  in  equity  to  discover  the  title  of  the  party  bnnging 
ejectment  against  him,  and  to  have  it  set  out,  and  seen  wbethff  such 
title  be  not  in  some  other  (d). 
The  Party  re-        In  this  action  the  plaintiff  can  only  recover  upon  the  strength  of  nis 
thJt'TrengA  of  ^^^  ^*^'® '  ^^  cannot  found  his  claim  upon  the  weakness  of  die  defend- 
his  own  Title     ant's  title ;  for  possession  gives  the  defendant  a  right  against  citfj 
other's  weak-*   ^^^  who  cannot  show  a  good  title :  therefore,  though  the  defendant 
have  no  title  in  himself,  if  he  prove  the  title  out  of  the  plaintiff,  it  rfl 
be  sufficient,  without  also  proving  that  he  holds  the  lands  with  the 
consent  of  the  real  owner  (e).    The  case  will  not  be  varied,  althonga 
the  plaintiff  can  prove  that  he  has  previously  been  himself  in  posses- 
sion of  the  premises :  thus,  in  ejectment  by  a  landlord  against  a  tenant, 
whose  lease  is  expired,  the  latter  is  not  barred  from  showing  that  bis 
landlord's  title  is  extinct  (/)  :  but  when  the  defendant  would  prW* 

(«)  Esp.  N.  P.  437 1  Camel  v.  Clm>erimg^  (6)  Dee  d.  HotMe*  v.  Sttfk,  t  Tb» 

2  Lord  Raym.  789.  Rep.  684-. 

(y)  Baker  v.  Roe,  Cas.  temp.  Hard.  127 ;  (c)  Doe  d.  tFarry  t.  MUkr,  1  T»«  ^ 

Neuman  v.  Holdmyfast,  1  Stra.  54;  Adaua  393;    Holtlfasi  d.  fFeoUam  r.  Gbf^  ^ 

Eject.  17,  4th  ed.  Term  Rep.  600. 

(«)  Doe  d.  Da  Costa  ▼.  Whairtim,  S  Term  (d)  1  Ves.  249. 

Rep.  2 ;  S.  P,  GoodHtk  d.  Jonet  v.  Jonet,  7  (e)  BulL  N.  P.  110 ;   Bee  i.  Bdim  »• 

Term  Rep.  47 ;  Doe  ±  Hodsden  v.  Staple,  2  Harvey,  4  Buir.  24S4 ;  Dee  d.  Cn^  ▼•  ^' 

Term  Rep.  684 ;  Roe  d.  Eberall  v.  Lowe,  1  ber,2  Term  Rep.  749.  ^ 

H.  Black.  447  ;  Doe  d.  Blake  v.  Lwcton,  6  (/)  England  d.  Syhntn  ▼.  Sail,  4 Tea 

Term  Rep.  289.  Rep.  682 ;  5.  P.  JDoe  d.  Jaekm  T.  »*' 

(a)  Roe  d.  Read  v.  Read,  8  Term  Rep.  bothawh  3  Maule  &  Selvr.  516L 
118,  129;  Adami  Eject.  28,  4th  ed. 
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tide  out  of  the  plaintiff,  it  must  be  a  subgisting  one ;  for  the  mere  pro-     Book  III. 
daction  of  an  ancient  lease,  thoilgh  for  a  thousand  years,  will  not  be     "sect.^^^' 
sufficient,  unless  he  likewise  prove  possession  under  it  within  twenty 
years. 

The  true  question  in  ejectment  seems  to  be,  who  has  the  right  of  The  Party 
immediate  possession,— or,  in  other  words,  who  has  a  right  of  posses-  Je  nlghtTf 
sion  of  the  lands  at  the  time  of  the  title  laid  in  the  writ;  for  although  possession  at 
the  plaintiff  may  have  the  legal  title,  yet  if  he  have  not  the  right  of  in  the  Writ 
possession,  he  will  not  succeed :  thus,  where  the  tenant's  title  accrues 
prior  to  that  of  the  plaintiff,  the  latter  will  not  succeed,  even  though  he 
give  the  tenant  notice  that  he  does  not  mean  to  disturb  his  possession, 
but  only  wishes  to  get  into  the  receipt  of  the  rents  and  profits  of  the 
estate  (g).     If,  however,  the  plaintiff  be  entitled  to  the  possession  at 
the  time  of  the  title  laid  in  the  writ,  it  will  be  sufficient,  although  such 
r^ht  is  lost  before  trial  (A).     The  8  &  9  Vict.  c.  106,  s.  5,  enacts,  Ri^ht  of  Entry 
that  "  a  right  of  entry,  whether  immediate  or  future,  and  whether  d^*8^&  9  vrct. 
vested  or  contingent  into  or  upon  any  tenements  or  hereditaments  in  &  106,  s.  5. 
England  of  any  tenure  may  be  disposed  of  by  deed."    This  section 
does  not  relate  to  a  right  to  repossess  or  re-enter  for  condition  broken, 
but  only  to  an  original  right  where  there  has  been  a  disseisin,  or  where 
the  party  has  a  right  to  recover  lands  and  his  right  of  entry,  and  no* 
thing  but  that  remains  (i). 

The  right  of  entry  or  possession  might  formeriy  be  destroyed  by  Discontinu- 
discontinuance  and  by  descent  (A);  but  it  is  not  necessary  to  enter  ^ent" 
into  a  discussion  of  the  old  doctrine*  on  these  subjects,  as  by  3  &  4 
Will.  IV.  c.  27,  s.  39,  no  descent,  discontinuance  or  warranty,  happen- 
ing after  31st  December,  1833,  shall  defeat  a  right  of  entry  or  action 
for  the  recovery  of  land. 

(b)  Limitation. 
Though  a  good  and  lawful  title  may  subsist  in  the  plaintiff,  yet  he  Limitation  of 
may  be  barred  of  his  right  of  entry  or  possession,  and  therefore  of  his  scMion^^or  En- 
power  to  recover  in  this  action,  under  the  Statutes  of  Limitation,  21  try  by  statutes 
Jac.  I.  c.  16,  3  &  4  Will.  IV.  c.  27,  and  7  Will.  IV.  ATI  Vict.  c.  28  (/)• 


of  Limiution. 


(g)  Doe  d.  Da  Costa  y,  Wharton,  8  Term  or  distress,  or  bring  an  action  to  recover 

Rep.  2.  any  land  or  rent,  but  within  twenty  years 

(A)  Doe  cL  Morgan  r.  Bluck,  8  Camp.  447.  next  after  the  time  at  which  the  right  to 

(i)  Htmi  T.  BUhop,  8  Exch.  Rep.  675 )  make  such  entry  or  distress,  or  to  bring 

Bmnt  T.  Kenmanif  9  Exch.  Rep.  6S6,  such  action,  shall  have  first  accrued  to  some 

(k)  See  Adams  Eject  29,  4th  ed.  person  through  whom  he  claims;  or  if  such 

(I)  By  21  Jac.  I.  c  16,  it  is  enacted,  that  right  shall  not  have  accrued  to  any  person 

no  person  shall  make  an  entry  upon  any  through    whom    he    claims,    then    within 


lan<&,  are.  but  within  twenty  years  after  his  twenty  years  next  after  the  time  at  which 

right  and  title  shall  first  descend  or  accruer  the  right  to  make  such  entry  or  distress,  or 

a&d  in  delknlt  thereof,  such  person  so  not  to  bring  such  action,  shall  have  first  ac- 

entering,  and  his  heir,  shall  be  utterly  dis*  crued  to  the  person  making  or  bringing  the 

abled  from  sveh  entry,  with  a  saving  for  same." 

infimts,  feme  corertt,  and  insane  pecsons,  By  section  3  it  is  enacted,  "  that  in  the 

fre.  eonstniction  of  this  act,  the  right  to  make 

By  3  &  4  Will.  IV.  c.  27>  s.  2,  it  is  en-  an  entry  or  distress,  or  bring  an  action  to 

acted,  that  *'  no  person  shall  make  an  entry  recover  any  land  or  rent,  shall  be  deemed 
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Book  III.        The  doctrine  of  non-adverse  possession  (m)  is  done  away  with  by 
"sect.V    *  the  statute  3  &  4  Will.  IV.  c.  27,  ss.  2,  3,  and,  except  in  cases  profided 


Cases  under 
the  Statute 
3  &  4  Will  IV. 
c,27. 


to  have  first  accrued  at  such  time  as  here- 
inafter is  mentioned  (that  is  to  say), 

"  When  the  person  claiming  such  land 
or  rent,  or  some  person  through  whom  he 
claims,  shall,  in  respect  of  the  esute  or 
interest  claimed,  have  been  in  possession  or 
in  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent,  and  shall,  while  en- 
titled thereto,  have  been  dispossessed  or 
have  discontinued  such  possession  or  re- 
ceipt, then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  dis- 
possession or  discontinuance  of  possession, 
or  at  the  last  time  at  which  any  such  profits 
or  rent  were  or  was  so  received. 

"And  when  the  person  claiming  such 
land  or  rent  shall  claim  the  esute  or  inte- 
rest of  some  deceased  penon  who  shall  have 
continued  in  such  possession  or  receipt,  in 
respect  of  the  same  estate  or  interest,  until 
the  time  of  his  death,  and  shall  have  been 
the  last  person  entitled  to  such  estate  or 
interest,  who  shall  have  been  in  such  pos- 
session or  receipt,  then  such  right  shall  he 
deemed  to  have  first  accrued  at  the  time  of 
such  death. 

'*  And  when  the  person  claiming  such 
land  or  rent  shall  claim  in  respect  of  an 
estate  or  interest  in  possession,  granted, 
appointed  or  otherwise  assured  by  any  in- 
strument (other  than  a  will),  to  him  or  some 
person  through  whom  he  claims,  by  a  person 
being  in  respect  of  the  same  estate  or  inte- 
rest, in  the  possession  or  receipt  of  the  pro- 
fits of  the  land,  or  in  the  receipt  of  the  rept, 
and  no  person  entitled  under  such  instru- 
ment shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by  virtue  of 
such  instrument. 

**  And  when  the  estate  or  interest  claimed 
shall  have  been  an  estate  or  interest  in 
reversion  or  remainder,  or  other  future  es- 
tate or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the 
profits  of  such  land  or  the  receipt  of  such 
rent,  in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such  estate 
or  interest  became  an  estate  or  interest  in 
possession. 

"  And  when  the  person  claiming  such 
land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by 
reason  of  any  forfeiture  or  breach  of  condi- 
tion, then  such  right  shall  be  deemed  to 
have  first  accrued  when  such  forfeiture  was 
incurred,  or  such  condition  was  broken." 

Provided  always,  by  section  4,  **  that 
when  any  right  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or 
rent,  by  reason  of  any  forfeiture  or  breach 


of  condition,  shall  have  fint  aocraed  is  re- 
spect of  any  estate  or  interest  in  Rfnm 
or  remainder,  and  the  land  or  rent  ifcili 
not  have  been  recovered  hy  firtue  of  «k 
right,  the  right  to  make  an  nxrj  or  im- 
tress,  or  bring  an  action  to  recoTff  wA 
land  or  rent,  shall  be  deemed  tohweto 
accrued  in  respect  of  such  estate  or  'mtatA 
at  the  time  when  the  same  shillhiwtt- 
come  an  estate  or  interest  in  p«ws»,« 
if  no  such  forfeiture  or  breach  of  coadhw 
had  happened." 

Provided  also,  by  section  5,"  thitin|fct 
to  make  an  entry  or  distress,  or  to  tojj" 
action  to  recover  any  land  or  rent,  AaHw 
deemed  to  have  first  accrued, ia  »?"** 
an  estate  or  interest  in  revaaoo,  it « 
time  at  which  the  same  shall  hsye  bi«ii| 
an  estate  or  interest  in  poBMVflo  I7  « 
determination  of  anv  estate  or  «<«w" 
respect  of  which  such  Isnd  shall  ba«  *» 
held,  or  the  profits  thereof;  or  wAwiit 
shall  have  been  received,  notwitbm*"? 
the  person  claiming  such  land,  «  «* 
person  through  whom  he  dain^  "vjH 
any  time  previously  to  the  erestt*  flat 
esute  or  estates  which  shall  ^'*  jj^ 
mined,  have  been  in  po88e«sioB«iK«P 
of  the  profits  of  such  land,  or  in  iteaft  ol 
such  rent" 

By  section  6,  it  is  enacted,  **diaiwt» 
purposes  of  this  act,  an  admini«ratafd«»- 
mg  the  estate  or  interest  of  the  ««•« 
person  of  whose  chattels  he  shaflhe^'P' 
pointed  administrator,  diall  he  deesw  » 
claim  as  if  there  had  been  no  '^^^^^ 
time  between  the  death  of  wA  ^j*Tr 
person  and  the  grant  of  the  letten  of  afflW- 
nistration."  ^^ 

By  section  7,  it  is  enacted,  «dtttrt« 
any  person  shall  be  in  possession  or  laifr 
ceipt  of  the  profits  of  any  ****»*"  ^^S 
of  any  rent  as  tenant  at  willt the npt* 
the  person  entitled  subject  thaeto,  or  «* 
person  through  whom  he  claims,  to  ■* 
an  entry  or  distress,  or  bring  an  acg**? 
recover  such  land  or  rent,  shall  ^^**"t 
to  have  first  accrued  either  at  the  dft««- 
nation  of  such  tenancy  or  at  the  ^PJ^J* 
of  one  year  next  after  the  commeoc**** 
of  such  tenancy,  at  which  time  such  te«>*JJ 
shall  be  deemed  to  have  detenniDed.  P»^ 
vided  always,  that  no  mortgagor  w**^ 
que  trust  shall  be  deemed  to  *«  *  *°"'* 
will,  within  the  meaning  of  diiioanse,* 
his  mortgagee  or  trustee." 

By  section  8,  it  is  enacted,  "4at  w» 
any  person  shall  be  in  posseaswn  «  » 
receipt  of  the  profits  of  any  land, ^^^ 
ceipt  of  any  rent  as  tenant  from  year » 
year  or  other  period,  without  any  "H'JJ 
writing,  the  right  of  the  person  «o^ 
subject  thereto,  or  of  the  person  dirog 
whom  he  claims  to  make  an  entry  or  w- 
tress,  or  to  bring  an  action  to  recover  «» 


(m)  See  post,  783. 
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for  by  section  16,  the  question  is,  whether  twenty  years  have  elapsed     Book  III. 
since  the  right  accrued,  whatever  be  the  nature  of  the  defendant's  pos-      "sect.V   * 


land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first  of 
such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of 
such  tenancy  shall  have  been  received 
(which  shall  last  happen)." 

By  section  9,  it  is  enacted,  **  that  when 
any  person  shall  be  in  possession  or  in  re- 
ceipt of  the  profits  of  any  land,  or  in  receipt 
of  any  rent  by  virtue  of  a  lease  in  writing, 
by  which  a  rent  amounting  to  the  yearly 
sum  of  twenty  shillings  or  upwards  shall  be 
reserved,  and  the  rent  reserved  by  such  lease 
sbalJ  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such 
land  or  rent  in  reversion  immediately  ex- 
pectant on  the  determination  of  such  lease, 
and  no  payment  in  respect  of  the  rent  re- 
served by  such  lease  shall  afterwards  have 
been  made  to  the  person  rightfully  entitled 
thereto,  the  right  of  the  person  entitled  to 
such  land  or  rent  subject  to  such  lease,  or 
of  the  person  through  whom  he  claims  to 
make  an  entry  or  distress,  or  to  bring  an 
action  af^er  the  determination  of  such  lease, 
shall  be  deemed  to  have  first  accrued  at  the 
time  at  which  the  rent  reserved  by  such 
lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid,  and  no 
such  right  shall  be  deemed  to  have  first 
accrued  upon  the  determination  of  such 
lease  to  the  person  rightfully  entitled." 

By  section  10,  it  is  enacted,  "that  no 
person  shall  be  deemed  to  have  been  in 
possession  of  any  land  within  the  meaning 
of  this  act,  merely  by  reason  of  having 
made  an  entry  thereon/* 

By  section  11,  it  is  enacted,  <Uhat  no 
continual  or  other  claim  upon  or  near  any 
land  shall  preserve  any  right  of  making  an 
entry  or  distress,  or  of  bringing  an  action." 
By  section  1 2,  it  is  enacted,  "  that  when 
any  one  or  more  of  several  persons  entitled 
to  any  land  or  rent  as  coparceners,  joint 
tenants  or  tenants  in  common,  shall  have 
been  in  possession  or  receipt  of  the  entirety, 
or  more  than  his  or  their  undivided  share  or 
shares  of  such  land  or  of  the  profits  thereof, 
or  of  such  rent,  for  his  or  their  own  benefit, 
or  for  the  benefit  of  any  person  or  persons 
other  than  the  person  or  persons  entitled  to 
the  other  share  or  shares  of  the  same  land 
or  rent,  such  possession  or  receipt  shall  not 
be  deemed  to  have  been  the  possession  or 
receipt  of  or  by  such  last-mentioned  person 
or  persons,  or  any  of  them." 

By  section  13,  the  possession  or  receipt 
of  a  younger  brother,  or  other  relation,  shall 
not  be  deemed  the  possession  or  receipt  of 
the  heir. 

Provided  always,  by  section  14,  **  that 
when  any  acknowledgment  of  the  title  of 
the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in 
writing,  signed  by  the  person  in  possession 
or  in  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  then  such  possession 


or  receipt  of  or  by  the  person  by  whom  such 
acknowledgment  shall  have  been  given  shall 
be  deemed,  according  to  the  meaning  of 
this  act,  to  have  been  the  possession  or 
receipt  of  or  by  the  person  to  whom  or  to 
whose  agent  such  acknowledgment  shall 
have  been  given  at  the  time  of  giving  the 
same,  and  the  right  of  such  last- mentioned 
person,  or  any  person  claiming  through  him 
to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  and  not 
before  the  time  at  which  such  acknowledg- 
ment, or  the  last  of  such  acknowledgments^ 
if  more  than  one,  was  given." 

Section  15  reserves  a  riaht  for.  five  years 
after  the  passing  of  the  act  (24th  July,  1838) 
to  bring  actions  in  certain  cases ;  on  which 
section  the  cases  of  Doe  d.  Burgess  v.Thomp^ 
son,  5  Ad.  &  El.  532 ;  1  Nev.  &  Per.  215  ; 
2  Har.  &  Wol.  451 ;  Doe  d.  Thompson  v. 
Thompson,  6  Ad.  &  £1.  721 ;  2  Nev.  &  Per. 
656  ;  Will.  Wol.  &  Dav.  236;  Doe  d.  Jones 
V.  Williams,  5  Ad.  &  £1.  291 ;  6  Nev.  & 
Man.  816;  2  Har.  &  Wol.  213;  and  Culley 
V.  Doe  d.  Taylerson,  11  Ad.  &  £1. 1008;  S 
Per.  &  Dav.  539,  have  been  decided. 

By  section  16,  where  persons  are  under 
the  disabilities  of  infancy,  coverture,  idiotcy, 
lunacy,  unsoundness  of  mind,  or  absence 
beyond  seas,  when  the  right  of  entry  ac- 
crues, a  right  of  action,  &c.  is  allowed  for 
ten  years  after  the  disability  ceases  or  the 
person  dies,  which  shall  first  happen. 

Provided  (section  17),  that  in  such  cases 
the  action  is  brought  within  forty  years 
after  the  right  of  entry  accrues,  though  the 
disability  may  have  continued  the  whole  of 
that  time. 

By  sections  20,  21,  where  the  right  to  an 
estate  in  possession  is  barred,  the  right  of 
the  same  person  to  future  estates  is  also 
barred;  and  where  the  tenant  in  tail  it 
barred,  the  remainderman  shall  not  reco- 
ver. 

By  section  84,  at  the  determination  of 
the  period  limited  by  the  act  for  bringing 
an  action,  &c.,  the  right  and  title  of  the 
party  to  the  land,  &c.  shall  be  extin- 
guished. 

B^  section  35,  it  is  enacted,  *'  that  the 
receipt  of  the  rent  payable  by  any  tenant 
from  year  to  year  or  other  lessee,  shall,  at 
against  such  lessee  or  any  person  claiming 
under  him  (but  subject  to  the  lease),  be 
deemed  to  be  the  receipt  of  the  profits  of 
the  land  for  the  purposes  of  this  act" 

The  statute  7  Will.  IV.  &  1  Vict  c.  28, 
recites,  that  doubts  having  been  entertained 
as  to  the  efiect  of  the  above  act  as  to  mort- 
gages, declares  and  enacts,  "  that  it  shall 
and  may  be  lawful  for  any  person  entitled 
to  or  claiming  under  any  mortgage  of  land, 
being  land  within  the  definition  contained 
in  the  first  section  of  the  said  act,  to  make 
an  entry  or  bring  an  action  at  law  or  suit 
in  equity  to  recover  such  land,  at  any  time 
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Booi:  III.     session  (n).    The  second  section  does  not  prevent  a  tithe-owiier  from 

CHAPtEB  VI.  .  . 

Sect.  4.       recovering  tithes  (is  chattels  from  the  occupier,  although  not  set  OQt  (or 
r~~  twenty  years ;  but  apph'es  to  cases  where  there  are  two  parties,  each 

Sect  3.'  claiming  an  adverse  estate  in  the  tithes  (o).    The  object  of  tbe  thiiti 

section  of  tbe  statute  is  to  explain  the  second  section,  not  to  limit  its 
operation  to  the  instances  given  by  the  third :  therefore  the  limitatioa 
affecting  a  right  to  recover  a  rent-charge  granted  by  will  is  twenty 
years  from  the  death  of  the  testator  (p).  A  rent  is  extinguished  under 
the  third  section  by  the  lapse  of  twenty  years  from  the  day  of  thekst 
payment;  and  therefore  where  a  rent  was  due  annually  to  the  lord  of 
a  manor  at  Michaelmas,  and  was  paid  in  January,  1825,  up  to  the 
previous  Michaelmas,  it  was  held,  that  it  was  extinguished  in  Jannary, 
1845(9).  Where  a  term  has  been  assigned  more  than  twenty  yean 
to  a  trustee  to  attend  the  inheritance,  and  there  has  been  no  poeses- 
sion,  the  right  of  the  trustee  to  recover  will  be  barred  by  the  second 
and  third  sections  (r).  The  branch  of  the  third  section,  which  relate 
to  estates  in  reversion  expectant  on  the  determination  of  a  particalar 
estate,  does  not  apply  to  the  case  where  the  same  person  who  has  tbe 
reversion  has  also  the  particular  estate  vested  in  him :  therefore  when 
the  same  person  became  entitled  at  the  same  time  to  an  estate  for  lives 
and  also  to  the  reversion,  the  former  of  which  determined  some  yciff 
after,  it  was  held,  that,  even  supposing  there  was  no  merger,  the  ste- 
tute  commenced  to  run  from  the  time  he  first  became  entitled  to  the 
two  estates  {s).  Where  rent  on  a  lease  for  a  term  is  allowed  by  the 
lessor  to  be  unpaid  for  some  years,  and  there  is  not  any  adverse  receipt 
of  it  by  any  other  person,  the  lessor's  right  to  the  premises  sccnies  on 
the  expiration  of  the  term,  and  not  on  the  ceasing  of  the  payment  of 
the  rent,  the  case  being  within  the  latter  branch  of  the  third  8ection(0* 
Copyhold  lands  being  surrendered  to  husband  and  wife  and  tbe  heirs 
of  the  husband,  the  former,  in  1805,  absconded,  and  was  never  after- 
wards heard  of;  in  1807,  the  usual  assignment  of  bis  estate  was  made 
under  a  commission  of  bankrupt  against  him,  and  the  wife  occupied 
the  copyhold  premises  until  her  death  in  1841;  held,  that  this  w«s  a 
"  future  estate  or  interest"  in  the  assignee  within  the  third  8ection(»). 
If  a  continuous  tenancy  at  will  exist  for  twenty-one  years,  or  ifdarii^ 

within  twenty  years  next  after  the  last  pay-  9  Mees.  &  Wel«.  115. 

ment  of  any  part  of  the  principal  money  or  (p)  James  v.  Salter,  4  Bing.  N.  C  »wS 

interest  secured  by  such  mortgage,  although  4  Scott,  168 ;  8  Hodges,  70. 

more  than  twenty  years  may  have  elapsed  (a)  Owen  y.  De  Betnamr,  16  V^|JV~ 

since  the  time  at  which  the  right  to  make  Wels.  547 ;  affirmed  on  eiror  in  die  tm 

such  entry  or  bring  such  action  or  suit  in  Cham,  in  De  BettUffoir'f,Oweit,i^^^f' 

equity  shall  have  nrst  accrued,  anything  in  166.                                                      , 

the  said  act  notwithstanding."  (r)  Doe  d.  Jaeobe  ▼.  PkUOpt,  10  <!■«•« 

(n)  Nepean  v.  Doe  d.  Knight  (in  error),  2  B.  Rep.  180.                                            . 

Mees.  &  Wels.  894;   Mur.  &  Hurl.  291.  («)  Doe  d.  Holly.  MemMak,l^Ueet.S 

As  to  this  decision,  and  the  general  effect  Wels.  689.                                              . 

of  this  statute,  see  Smith's  Leading  Cases,  (f)  The  d.  Daney  ▼.  Oxenkm,  7  Me«.' 

vol.  2,  p.  896,  &c.  Wels.  131 ;  Hurl,  h  Walm.  4w 

(o)  Ely  {Dean  and  Chapter)  ▼.  Cash,  15  («)  Doe  d.  Johnstm  y,  Lntra^ietlll^*^ 

Mees.  &  Wels.  617;  see  also  Grant  ▼.  Ellis,  &  Wels.  517. 
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that  period  the  tenancy  at  will  is  determined,  and  the  tenant  continues     Boor  III. 
to  occupy  during  the  remainder  of  that  time  as  tenant  at  sufferance,     ^sect.%. 


the  lessor  will  be  barred  by  the  seventh  section ;  but  if,  when  the  g      ^ 
original  tenancy  at  will  is  determined,  a  new  tenancy  at  will  is  consti- 
tuted, he  will  not  be  barred  until  twenty-one  years  after  such  new 
tenancy  {x).    So  where  a  tenant  at  will  before  the  statute  is  turned 
out  afler  the  statute,  and  immediately  resumes  possession,  but  no  new 
tenancy  at  will  commences,  the  statute  runs  from  the  time  of  his  re- 
suming possession  (^).    Where  a  tenancy  at  will  ceased  before  the 
passing  of  the  statute,  it  was  held,  that  the  seventh  section  did  not 
apply  so  as  to  make  the  limitation  run  from  a  year  afler  the  commence- 
ment of  that  tenancy,  but  that  the  limitation  ran  from  the  time  of  the 
determination  of  the  tenancy  (z).    Where  a  term  is  created  by  way  of 
use,  the  owner  of  the  fee  is  as  a  tenant  at  will  to  his  own  trustee  (a). 
lu  1801,  a  person  put  his  daughter  and  her  husband  in  possession  of 
some  property  as  tenants  at  will,  and  they  continued  on  until  his  death 
in  1837,  when  by  his  will  the  father  devised  the  property  to  the 
daughter  for  life,  remainder  over ;  the  daughter  continued  in  possession 
till  her  death  in  1844;  held,  that  the  remainderman  was  barred  by 
the  seventh  section  (ft).    Where  a  tenant  at  will  kept  possession  of 
land  without  acknowledgment  for  upwards  of  twenty  years,  and  died 
before  the  passing  of  the  3  &  4  Will.  IV.  c.  27,  it  was  held,  that  the 
seventh  section  did  not  give  his  heir  at  law  title  to  maintain  ejectment 
against  a  third  person  (c).    The  proviso  as  to  cestui  que  trusts,  con- 
tained in  the  seventh  section,  applies  only  to  cases  of  declared  and 
express  trusts,  and  not  to  the  case  of  a  person  holding  under  an  agree- 
ment to  purchase  (^).    The  eighth  section  applies  to  tenancies  created  Sect  & 
before  and  existing  at  the  passing  of  the  act  (e).    Where  a  tenant  holds 
premises  by  the  service  of  cleaning  the  parish  church,  or  of  ringing  the 
church  bell  at  stated  times,  such  service  is  a  rent  within  the  eighth 
section  (/).    The  ninth  section  is  retrospective,  and  therefore  a  party  Sect  9. 
may  be  barred  by  the  lapse  of  twenty  years  before  the  passing  of  the 
statute  (g),    A  feme  sole,  seised  in  fee,  married,  and  she  and  her  hus-  sect  17. 
band  ceased  to  be  in  possession  or  enjoyment  of  the  land,  and  went  to 
reside  at  a  distance  from  it ;  they  both  died  at  times  which  were  not 

(jr)  Doe  d.  Bemeit  ▼.  Turnett  7  Mee«.  &  B.  Rep.  555;  10  Jurist,  815. 

Wels.  226 ;  see  also  Turner  ▼.  Doe  d.  Ben-  (c)  Doe  d.  Thompson  y,  Thompeon,  6  Ad. 

neit,  9  Meet.  &  Wels.  643 ;    and  Dm  d.  &  El.  721 ;  2  Nev.  &  Per.  656;  Will.  Wol. 

Goody  T.  Carter,  9  Queen's  B.  Rep.  868.  &  Dav.  236. 

iff)  RandaU  ▼.  Stevens,  2  Ell.  &  Bl.  641.  {d)  Doe  d.  Stanway  r.  Rock,  1  Car.  & 

(«)  Doe  d.  Evans  v.  Page,  5  Queen's  B.  Mar.  549 ;  4  Man.  &  Gran.  30. 

Rep.  767;    1  Dav.  &  Mer.  601 ;  Doe  d.  Bir*  (e)  Doe  d.  Jukes  ▼.  Sumner,  14  Mees.  & 

mingham  Canal  Company  t.  Bold,  11  Queen's  Wels.  39. 

B.  Rep.  127.  (f)  Doe  6.  Edney  r.  Benham,  and  Doe  d. 

(a)  Sugd.  Vend.  &  Pur.  489»  8th  edit;  Edney  ▼.  Billett,  7  Queen's  B.  Rep.  976} 

Appendix,  No.  xxvL;  3  Price,  1129,  11th  and  see  Doe  d.  Robinson  ▼.  Hinde,  2  Mood. 

edJt ;  Doe  d.  Jacobs  v.  Phillips,  10  Queen's  &  Rob.  441. 

B.  Rep.  180.  (f)  Doe  d.  Angett  v.  AngeU,  9  Queen*! 

(&)  Dae  d.  Dayman  v.  Moore,  9  Queen's  B.  Rep.  828. 
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irledg- 
Dt*  under  8 
r*  WUL  IV. 


Catea  under 
the  Statute  21 
Jac.  I.  c.  16. 


shown  to  be  within  forty  years  from  their  ceasing  to  occupy;  the 
wife's  heir  at  law  brought  ejectment  against  the  person  iD  possessioDi 
within  twenty  years  of  the  husband's  death,  and  within  five  yean  of 
the  passing  of  statute  3  &  4  Will.  IV.  c.  27,  but  more  than  forty  yean 
after  the  husband  and  wife  ceased  to  occupy;  held,  that  the  heir  at 
law  was  barred  by  the  adverse  possession  of  above  forty  years  nnder 
the  seventeenth  section  of  the  statute,  though  the  wife  was  always 
under  the  disability  of  coverture,  and  the  husband  had  a  tenancy  by 
the  curtesy  during  his  life  (A).  Property  which  has  been  in  the  pos^ 
session  of  a  man  for  more  than  twenty  years,  and  on  his  death  in 
possession  of  his  widow  for  more  than  twenty  years,  may  on  her  death 
be  recovered  by  the  eldest  son  of  both  as  heir  of  his  mother,  though 
he  cannot  recover  as  heir  of  his  father  {i}. 

It  is  a  question  for  the  judge  to  decide  what  is  a  sufficient  acknow- 
ledgment of  title  within  the  statute  3  &  4  Will.  IV.  c.  27,  s.  14(i); 
and  where  a  party  who  was  in  possession  adversely,  said  he  thooght, 
if  matters  were  contested,  he  could  establish  his  legal  right,  but  bad 
made  up  his  mind  to  accede  to  a  proposal  to  accept  a  lease  at  a  mode- 
rate rent,  but  the  bargain  subsequently  went  off,  it  was  held  noi  a 
sufficient  acknowledgment  (Z).  An  answer  to  a  claim  for  rent,  com- 
plaining that  the  occupier  of  the  land  had  been  involved  in  law  ex- 
penses in  defending  the  claimant's  tide,  and  asking  that  a  recompense 
should  be  made  to  him,  was  held  a  sufficient  acknowledgment («)• 
A  declaration  by  a  person  who  had  been  in  possession  of  the  land, 
made  within  twenty  years,  that  he  was  then  paying  rent  to  the  lessor 
of  the  plaintiff,  and  an  acknowledgment  afterwards  by  the  defendant 
that  he  was  tenant  to  that  person,  is  sufficient  under  the  dghth  sectioo, 
notwithstanding  the  fourteenth  section  (n). 

It  has  been  held,  that  ecclesiastical  persons  are  not  within  the  sta- 
tute 21  Jac.  I.  c.  16  (o),  and  that  the  king  is  not  bound  by  it(p);  bot, 
with  these  exceptions,  the  statute  applies  to  all  persons  capable  of  a 
right  to  enter.  If  the  plaintiff  was  not  able  to  prove  himself  or  his 
ancestors  to  have  been  in  possession  within  twenty  years  before  the 
action  brought,  or  that  he  was  prevented  prosecuting  by  some  of  the 
disabilities  allowed  by  the  statute,  he  was  nonsuited.  This  possession 
of  the  plaintiff  within  twenty  years  was  obliged  to  be  an  actual  and 
not  an  implied  or  presumptive  possession  merely :  therefore,  in  eject- 


(h)  Doe  d.  Corhyn  v.  BramstoHt  3  Ad.  & 
£1.  68  (  4  Nev.  &  Man.  664;  1  Har.  &  Wol. 
162. 

(i)  Dve  d.  Bennett  v.  Xon^,  9  Car.  &  Pay. 
778. 

(k)  See  the  section,  ante)  729,  note. 

(0  Doe  d.  Curzon  ▼.  Edmonds,  6  Mees.  & 
Yfeln,  295. 

(m)  Furadan  ▼.  Clogg,  lO  Mees.  &  Wels. 
672. 

(r)  Doe  d.  ^fiencer  (Earl)  y.  Beckett,  4 


Queen's  B.  Rep.  601. 

(•)  An  advene,  possession  fer  tftwj 
years  was  not  a  bar  to  a  rector  or  tiJ" 
except  as  against  the  same  incumbent  ■•• 
submitted  to  such  possession ;  J^"***?  '* 
Doe  d.  Cooper  (w  error),  $  Barn.  A  ^ 
696.    But  8Ce8&4WiU.  IV.c27,t.» 

(p)  By  the  statute  9  Geo.  HI.  «■  !•»  ** 
king  must  claim  within  sixty  jtat, « »* 
will  be  banned. 
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ment  for  mines,  the  possession  of  the  manor  was  not  sufficient  to     Book  III. 
avoid  the  statute,  where  there  had  been  no  entry  within  twenty  years  ^"sECT.^y^' 

upon  the  mines,  the  mines  being  a  distinct  possession,  and  perhaps  a   

different  inheritance  (j).  So  also  a  verdict  in  trover  for  lead  dug  out 
of  the  mines,  was  not  sufficient  evidence  of  a  possession ;  for  trover 
may  be  brought  for  property  without  possession.  So  the  possession 
of  a  manor  was  not  the  possession  of  a  cottage  built  thereon ;  for  if  it 
were,  the  lord  would  have  a  better  title  to  that  than  to  any  other  part 
of  the  estate  (r).  A  receipt  for  rent  by  a  stranger  was  not  sufficient 
evidence  of  possession  so  as  to  take  it  out  of  the  party  in  whom  the 
right  of  possession  was;  for  it  is  not  any  disseisin  without  the  admis- 
sion of  such  party ;  nor  even  if  such  stranger  had  made  a  lease  to  the 
tenant  by  indenture,  reserving  rent,  unless  he  made  an  actual  entry ; 
nor  was  it  sufficient  evidence  of  possession,  even  if  the  tenant  declared 
that  he  was  in  possession  for  the  stranger ;  although  it  might  have 
been  proper  to  be  left  to  a  jury,  especially  if  the  stranger  had  any 
colour  of  title  («).  Where,  under  the  old  practice,  a  declaration  in 
ejectment  was  delivered  within  twenty  years,  and  a  trial  had,  whereby 
lease,  entry  and  ouster  were  confessed;  and  the  plaintiff,  who  was 
nonsuited  in  that  action,  brought  another  ejectment  after  the  twenty 
years  expired ;  it  was  held,  that  the  former  confession  of  lease,  entry 
and  ouster  was  not  sufficient  to  save  the  running  of  the  statute  against 
the  plaintiff  (^).  It  was  also  held,  that  the  right  first  accrued  under  Advene  Poi- 
this  statute  on  the  determination  of  any  holding  which  was  not  incon-  •^'°"- 
sistent  with  the  title  of  the  person  claiming  the  property,  and  that 
therefore  the  statute  did  not  begin  to  run  where  there  was  a  holding 
with  the  consent  of,  or  under  a  contract  with  that  person, — that  is, 
where  the  possession  was  not  adverse  to  him ;  and  hence,  in  order  to 
make  a  bar  under  that  statute,  it  was  necessary  to  show  an  adverse 
possession  for  twenty  years.  A  very  numerous  class  of  cases  has 
been  decided  as  to  what  was  and  what  was  not  to  be  considered  an 
adverse  possession ;  but  this  doctrine  having  been,  as  already  stated, 
done  away  with  by  the  statute  3  &  4  Will.  IV.  c.  27,  ss.  2,  3  («),  it 
is  unnecessary  in  a  work  like  the  present  to  advert  to  them  parti- 
cularly. 

(c)  Particular  Titles, 
The  general  principles  of  title,  as  respects  the  action  of  ejectment.  Tenants  for 
having  been  explained,  it  remains  to  be  shown  what  persons,  by  reason  in^xail,  otIii*' 
of  their  particular  titles,  may  maintain  the  action ;  always  recollecting  Fee,  may 
that  the  right  of  entry,  or  possession,  must  accompany  the  legal  title.  Ejectment. 
A  tenant  for  years,  for  life,  in  tail,  or  in  fee,  may  maintain  ejectment; 

(a)  Rich  d.  Cullen  v.  Johmon,  2  Stra.  1 141  Ryl.  666. 

(r)  Bull.  N.  P.  102.  (0  Bull.  N.  P.  102. 

is)  Bull.  N.  P.  104 ;  and  see  Doe  d.  Oruhh  («)  Ante,  728. 
T.  Crrubbf  10  Barn.  &  Crea.  816 ;  5  Man.  & 
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and  although  it  was  formerly  said,  that  a  tenant  for  years  could  not, 
before  actual  entry,  maintain  ejectment,  yet  it  seems  that  such  do^ 
trine  is  now  exploded,  and  no  actual  entry  is  nece^ary(«). 

Mortgagees  may  maintain  ejectment,  in  order  to  obtain  possesnm 
of  the  mortgaged  premises.  A  distinction,  however,  shoold  be  ob- 
served between  cases  where  the  premises  have  been  let  for  years,  and 
afterwards  mortgaged;  and  cases  where  the  lease  has  been  made  sob- 
sequently  to  the  mortgage,  without  the  privity  of  the  mortgagee;  in 
the  former  instance,  the  tenant's  possession  will  be  protected,  and  be 
cannot  be  turned  out  by  the  mortgagee,  and  it  is  doubtfiil  wbether 
the  mortgagee  would  recover,  even  if  he  had  given  notice  to  the  teoaot 
that  he  did  not  intend  to  disturb  his  possession,  but  cmly  required  the 
rent  to  be  paid  to  him,  and  not  to  the  mortgagor  (y) :  in  the  latter  in- 
stance, howev^,  of  a  lease  made  subsequently  to  a  mortgage,  a  mort^ 
gagee  may  recover  against  the  tenant,  without  giving  such  notice; 
because  the  mortgagor  has  no  power  to  let  leases  not  subject  to  evefy 
circumstance  of  the  mortgage ;  and  therefore  such  tenant  is  a  tret- 
passer,  disseisor  and  wrongs-doer,  and  may  be  turned  out  by  the  mort- 
gagee without  notice  to  quit  {z).  It  seems  that  the  same  priociple 
extends  also  to  cases  where  the  party  in  possession  is  teoaot  from 
year  to  year  to  the  mortgagor  (a).  In  ejectment  by  mortgagee  agunst 
mortgagor,  it  is  not  necessary  to  demand  possession  before  action 
brought  (&).  The  mere  feet  of  the  mortgagee  having  receiyed  interest 
down  to  a  time  later  than  the  day  of  the  demise,  is  not  a  reoognitioo 
that  the  mortgagor,  as  his  tenant,  was  in  lawful  possession  until  tbat 
time,  and  consequently  is  no  defence  (c).  So  distraining  after  the  day 
laid  in  the  writ  for  the  interest  due  before  that  day,  under  a  power  to 
do  so  as  for  rent,  is  no  recognition  of  the  mortgagor  as  tenaDt((i).  b 
ejectment  by  mortgagee  against  mortgagor,  the  latter  cannot  set  up  in 
answer  a  lease  granted  to  him  by  a  person  who  has  recovered  against 
him  in  ejectment  subsequently  to  the  mortgage  («)•     So  where  tbe 


(x)  Goodrighi  d.  Hare  v.  Cator,  2  Dowl. 
477,  486. 

(y)  M9U  V.  Gallimore,  1  Dougl.  282  { 
White  d.  Whately  v.  Hawkins^  1  Dougl.  28. 
n. ;  and  see  Doe  d.  Da  Costa  v.  Wharton^  8 
Term  Rep.  2. 

(«)  Keech  d.  Wame  ▼.  HalU  1  Dougl.  21. 
An  intimation  has,  however,  been  expressed, 
that  a  mortgagee  may  so  bind  himself  by 
recognizing  the  right  of  the  mortgagor's 
tenant  as  to  be  precluded  from  treating  him 
as  a  trespasser ;  Evans  v.  Ellioitt  9  Ad.  & 
El.  842;  1  Per.  &  Dav.  2«6;  1  Will.  Wol. 
&  Hod.  744.  But  merely  going  to  the  pre- 
mises to  see  improvements  made  by  the 
tenant  is  not  such  a  recognition ;  Doe  d. 
Parry  ▼.  Hughes,  11  Jurist,  Q9%,  Se^  ante. 
Book  I.,  Chap.  V.,  Sect  5,  p.  195;  Chap. 
VI.,  Sect.  2,  p.  210 ;  and  Chap.  VII.,  Sect. 


6,  (a),  p.  286. 

(a)  Thunder  A.  Weaver  ^.BtU^y^^^ 
449  ;>»(Mi.,  Loft,  S64.  A  teoaot  to  twit- 
gagor,  who  does  not  give  him  notice  of  lo 
ejectment  brought  by  tbe  mortgagee  to  en- 
force an  attornment,  is  not  liaUe  to  tie 
penalties  of  statute  II  Geo.  II.  c.  19,s- 1*, 
for  seereting  ejectments ;  BsAkf  ▼•  *«■ 
ley,  1  Term  Rep.  647.  . 

(ft)  Doe  d.  kohy  V.  Maisty,  8  Bsnt  » 
Ores.  767 ;  3  Man.  &  Ry).  107. 

(c)  Doe  d.  Rogers  v.  Cadwallader,  i  Bmb. 
&  Adol.  473 ;  but  see  /)«  d.  ffhUwkerf' 
Hales,  7  Bing.  822 ;  5  Moore  &  P*y.  !»•. 

(</)  Doe  d.  Wilkinson  v.  Goodier,  lOQoeeo  » 
B.  Rep.  957.  Sec  ante,  Book  1.,  Chap  *., 
Sect.  5,  p.  195. 

(e)  Doe  d.  OgU  or  Old  v.  riekerh  4  *«■ 
&  EI.  782 ;  6  Nev.  fir  Man.  437. 
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defendant  is  not  the  mortgagor,  but  in  reality  defends  for  him,  be  Book  III. 
caaoot  set  up  a  prior  mortgage  executed  by  the  mortgagor  (/).  A  ^sbIt\  * 
second  mortgagee,  who  has  the  legal  estate,  and  has  all  the  title  deeds, 
bnt  has  not  had  any  notice  of  the  prior  mortgi^e,  may  recoTer  in 
ejectment  against  the  first  mortgagee  (jr).  If  the  mortgagee  assign 
the  mortgage,  and  the  assignee  assign  to  another,  the  last  assignee 
nay  maintain  tliis  action  for  the  mortgaged  premises  (A). 

The  devisee  of  a  freehold  interest  may  immediately,  and  without  Devisees  and 
any  possession,  maintain  ejectment  for  the  lands  devised;  for  after  the  ^^^^ 
testator's  decease  the  law  casts  the  freehold  on  the  devisee.  Even 
should  the  heir  enter,  and  die  seised,  and  a  descent  were  cast,  it  was 
formerly  said,  that  the  devisee  might  enter,  and  maintain  ejectment, 
unless  he  were  barred  by  a  fine  levied  by  the  heir,  and  five  years  non- 
claim  (t).  So  the  devisee  of  a  term  of  years  may  maintain  ejectment 
to  recover  the  term  devised,  but  he  must  first  show  the  assent  of  the 
executors  to  the  bequest(A),  When,  however,  such  assent  is  obtained, 
the  legatee  has  the  legal  estate  vested  in  him  absolutely,  and  he  may 
maintain  ejectment  against  the  executors,  as  well  as  against  a 
stranger  (Z). 

Under  the  statute  4  Edw.  III.  c.  7,  executors  may  maintain  eject-  Personal  Re- 
ment  for  land  let  to  their  testator  (or  a  term  of  years,  and  it  will  be  P"****  *'^** 
immaterial  wheth^  the  ouster  takes  {dace  before  or  after  the  death  of 
the  testator  (m).     So,  also,  the  administrator  of  a  yearly  tenant,  for  so 
bag  as  the  lessor  and  lessee  pleased,  may  maintain  this  action ;  and 
such  administrator  will  have  the  same  right,  even  if  the  administration 
be  granted  pendente  lite.     Personal  representatives  may  also  recover 
in  ejectment,  under  the  statute  7  Will.  IV.  &  1  Vict.  c.  26,  s.  6,  estates 
held  pur  autre  vie,  where  there  is  no  special  occupant    This  statute 
extends  to  copyhold,  which  the  previous  statute,  29  Car.  II.  c.  3,  s.  12, 
•  did  not  (n).     Two  out  of  three  co-executors  may  recover,  laying  the  ^ 
title  in  two  of  them  (o). 

TTie  Common  Law  Procedure  Act,  1852,  15  Sc  16  Vic^.  c.  76,  con-  Under  15  &  16 
tains  some  valuable  provisions  as  to  the  rights  of  executors  in  the  case  ^'1^3^  ^^' 
of  the  death  of  claimants  before  execution  and  before  trial.    The  193rd 
section  enacts,  **  that  in  case  of  a  verdict  for  two  or  more  claimants,  if 

(/)  Doe  cL  JTurst  ▼.  Ciyim,  4  Ad.  &  El.  as  devkee.    But  it  seems  unsettled  whether 

$13 ;  6  Nev.  &  Man.  857.  a  devise  of  an  estate  can  be  waived  by  parol  { 

(g)  OoodtUie  d.  Norrit  v.  Morgan,  1  Term  Doe  d.  Smyth  ▼.  Smyth,  6  Bam.  &  Cres.  I12| 

R«p.  7f 5;  Powell's  Mortgages,  p. 434,  &c.,  9  Dowl.  &  Ryl  136. 

6«h  ed.  {k)  Young  v.  Hobnet,  1  Stra.  70. 

{h)  Smartie  ▼.  WUliamt,  1  Salk.  215;   3  (/)  Doe  d.  Say  and  Sele  v.  Guy,  3  East, 

Lev.  353.  120. 

(»)  Co.  Litt.  240  b.    Where  the  devisee  (m)  Esp.  N.  P.  439;  Co.  Litt  129;  Doe 

of  an  estate  refused  to  take  it,  saying  she  d.  Shore  v.  Porter,  3  Term  Rep.  13 ;  Slade'e 

was  entitled  aa  heir  at  law,  and  would  not  ease,  4  Co.  Rep.  92,  95. 

accept  any  benefit  b^  the  will  of  tlie  devisor ;  (n)  2kmch  d.  Form  v.  Fone,  7  East,  1S6 ; 

it  was  held,  that  this  was  not  such  a  dis-  3  Smith,  191. 

dahner  as  preyented  her  from  afterwards  (o)  Doe  d.  Stace  ▼.  WheeUr,  15  Mees.  & 

bringing  ejectmenty  and  relying  on  her  title  Wels.  623. 
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Assignees  of 
Bankrupts, 


one  of  such  claimants  die  before  execution  executed,  the  other  claimant 
may^  whether  the  legal  right  to  the  property  shall  survive  or  not,  make 
a  suggestion  of  the  death,  which  suggestion  shall  not  be  traversable, 
but  shall  only  be  subject  to  be  set  aside  if  untrue,  and  proceed  to 
judgment  and  execution  for  recovery  of  possession  of  the  entirety  of 
the  property  and  the  costs ;  but  nothing  herein  contained  shall  affect 
the  right  of  the  legal  representative  of  the  deceased  claimant,  or  the 
liability  of  the  surviving  claimant  to  such  legal  representative;  and 
the  entry  and  possession  of  such  surviving  claimant,  under  such  execu- 
tion, shall  be  considered  as  the  entry  and  possession  on  behalf  of  the 
legal  representative  in  respect  of  the  share  of  the  property  to  which  he 
shall  be  entitled  as  such  representative,  and  the  Court  may  direct  pos- 
session to  be  delivered  accordingly." 

The  194th  section  enacts,  that  "  in  case  of  the  death  of  a  sole 
claimant,  or,  before  trial,  of  one  of  several  claimants,  whose  right  does 
not  survive  to  another  or  others  of  the  claimants,  the  legal  represenla- 
tive  of  such  claimant  may,  by  leave  of  the  Court  or  a  judge,  enter* 
suggestion  of  the  death,  and  that  he  is  such  legal  representative,  and 
the  action  shall  thereupon  proceed ;  and  if  such  suggestion  be  made 
before  the  trial,  the  truth  of  the  suggestion  shall  be  tried  thereat, 
together  with  the  title  of  the  deceased  claimant,  and  such  jodgmoit 
shall  follow  upon  the  verdict  in  favour  of  or  against  the  person  malung 
such  suggestion,  as  hereinbefore  provided  with  reference  to  a  jadgmeot 
for  or  against  such  claimant ;  and  in  case  such  suggestion  in  the  case 
of  a  sole  claimant  be  made  after  trial  and  before  execution  executed 
by  delivery  of  possession  thereupon,  and  such  suggestion  be  denied 
by  the  defendant  within  eight  days  after  notice  thereof,  or  such  further 
time  as  the  Court  or  a  judge  may  allow,  then  such  suggestion  shaDbe 
tried ;  and  if,  upon  the  trial  thereof,  a  verdict  shall  pass  for  the  person 
making  such  suggestion,  he  shall  be  entitled  to  such  judgment  as 
aforesaid  for  the  recovery  of  possession,  and  for  the  costs  of  and  occa- 
sioned by  such  suggestion ;  and  in  case  of  a  verdict  for  the  defendant, 
such  defendant  shall  be  entitled  to  such  judgment  as  aforesaid  rof 
costs." 

Assignees  of  bankrupts  may  maintain  ejectment,  either  for  tiie  lew^ 
hold  or  freehold  lands  of  a  bankrupt ;  for  by  the  statute  12  &  13  Vict 
c.  106,  ss.  141,  142,  all  the  bankrupt's  real  and  personal  property* 
except  copyholds  or  customary  tenements,  which  he  may  be  possessed 
of  at  the  time  of  the  bankruptcy,  or  which  he  may  acquire  before 
obtaining  his  certificate,  is  vested  in  the  assignees,  by  virtue  of  tbor 
appointment  (p). 


(p)  Compare  the  sections  141  and  142 
with  the  corresponding  sections  63  and  64 
in  the  repealed  act,  6  Geo.  IV.  c.  16,  and 
the  25th  and  the  26th  sections  of  the  partly- 
repealed  Stat  1  &  2  Will  IV.  c.  56.    The 


142nd  section  of  the  Common  Law  ft**" 
dure  Act,  16  &  16  Vict  c  76,  eoactt  • 
follows:-" The  bankruptcy  or  J^^Tf"? 
of  the  plaintiff  in  mjf  action  '»'»|^^  j 
signeea  might  mainuin  Ibc  the  beD»»  » 


.-^' 
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The  assignees  of  an  insolvent  may  also  maintain  ejectment;  being     BookIIL  . 
empowered  by  the  Insolvent  Act,  1  &  2  Vict.  c.  110,  s.  61,  to  sue  in  ^"sect.%^ 
their  own  name,  for  any  estate,  effects,  or  right  of  the  insolvent,  for  ~  7^ 

the  benefit  of  the  creditors.  It  was  held,  that  they  might  maintain  insolvents, 
ejectment  to  recover  copyhold  premises,  although  the  assignment  to 
them  had  not  been  inrolled  on  the  court  rolls  of  the  manor,  pursuant 
to  the  old  Insolvent  Act,  7  Geo.  IV.  c.  67,  s.  20  (q).  The  assignees, 
under  the  Insolvent  Act,  6  &  6  Vict  c.  116,  have  the  same  powers  of 
suing  that  assignees  under  a  fiat  in  bankruptcy  have.  The  provisional 
assignee  might  maintain  ejectment  for  the  estate  of  an  insolvent, 
assigned  to  him  under  the  provisions  of  the  statutes  1  Geo.  IV.  c.  119, 
and  3  Geo.  IV.  c.  123,  without  the  previous  approbation  of  one  of  the 
commissioners  or  order  of  the  Insolvent  Court  (r) :  and  the  Court  of 
Common  Pleas  refused  to  stay  the  proceedings  in  the  action,  on  an 
objection  that  it  was  not  proved  at  the  trial  of  the  cause  that  the 
assignee  had,  pursuant  to  statute  1  Geo.  IV.  c.  119,  s.  11,  such  autho- 
rity («).  A  conveyance  to  a  creditor  of  an  insolvent's  estate  by  the 
clerk  of  the  peace,  in  whom  it  was  vested  upon  the  order  for  the  insol-  /| 

vent's  discharge  by  the  statute  41  Geo.  III.  c.  70,  s.  16,  until  the  sub- 
sequent conveyance  to  the  creditor,  did  not  vest  the  estate  in  such 
creditor  by  relation  to  the  date  of  the  order  of  the  conveyance,  but 
only  from  the  actual  execution  of  such  conveyance  by  the  clerk  of  the 
peace ;  therefore  such  creditor  could  not  recover  in  ejectment  before 
the  execution,  though  after  the  estate  was  out  of  the  insolvent  debtor, 
and  the  order  to  convey  the  same  to  the  lessor  (0.  A  discharged  in- 
solvent, lessee  of  premises,  cannot  sue  in  ejectment  against  his  under- 
lessee,  though  no  permanent  assignee  has  been  appointed,  and  the 
provisional  assignee  has  never  done  any  act  whereby, he  showed  that 
he  accepted  the  lease  (u). 

It  has  been  before  observed,  that  the  party  who  has  the  legal  Trustees  of 
estate  may  always  maintain  ejectment :  and  where  trusts  are  not  exe-      ^    '^^^ 
cuted  by  the  Statute  of  Uses,  the  legal  estate  vests  in  the  trustees ;  and 
of  course^  in  such  cases,  they  may  maintain  ejectment  (a;).     A  bon& 

the  creditors  shall  not  be  pleaded  in  bar  to  (g)  Doe  d.  Brenan  v.  Gle^field,  1  Scott, 

•och  action,  unleM  the  assignees  shall  de-  699 ;  1  Hodges,  78. 

cline  to  continue,  and  give  security  for  the  (r)  Doe  d.  Clarke  v.  Spencer^  3  Bing.  208; 

coats  thereof,  upon  a  judge's  order  to  be  11  Moore,  282;  2  Car.  &  Pay.  79. 

obtained  for  that  purpose,  within  such  rea-  («)  Doe  d.  Spencer  v.  Clark,  S  Bing.  870. 

sonable  tinne  as  the  judge  may  order,  but  the  {t)  Doe  d.  Whatley  v.  Telling,  2  East,  257. 

proceedings  may  be  stayed  until  such  elec-  (ti)  Doe  d.  Palmer  v.  Andrews,  4  Bing. 

tion  is  made  ;    and  in  case  the  assignees  848 ;  2  Car.  &  Pay.  598. 

neglect  or  refase  to  continue  the  action,  (x)  As  doubts  may  arise,  whether,  from 

and   give    such   security  within   the  time  the  wording  of  the  instrument  by  which  the 

limited   by  the  order,  the  defendant  may,  trust  is  created,  the  trustees  take  the  legal 

within  eight  days  after  such  neglect  or  re-  estate,  it  is  considered  to  be  advisable  to 

fiisal,  plead    the  bankruptcy."      It  would  state  shortly  some  of  the  leading  cases,  in 

seem  that  this   section  includes  the  action  which  the  point,  whether  trustees  take  or 

of  ejectment,  and  that  in  such  case  that  the  not  the  legal  estate,  has  been  determined, 

words  "  pleaded*'  and  "  plead"  ought  to  be  A  devise  to  a  person  in  trust  to  pay  over  the 

read  as  signifying  **  shall  be  made  avail-  rents  and  profits  to  another,  vests  the  legal 

able"  and  "  avail  himself  oi."  estate  in  Uie  trustee ;    Silveeter  d.  Law  v. 

3b 


788 


ACTION  OF  EJfiCTMBNT — TBU6TBB8. 


BookIIL 

Cbaptbr  VI. 

Sect.  4. 


fide  lease  made  by  the  cestui  que  trust  cannot  now  be  set  up  agaiost 
the  legal  title  of  his  trustee,  without  the  aid  of  a  Court  of  Equity  (y); 

eating  properly,  the  teitator's  children,  md 
also  paying  certain  annuities;  and  thttba 
children  should  be  solely  under  their  mo- 
ther's direction,  until  marriage  or  property 
provided  for:  it  was  held,  that  the  uk  wai 
executed  in  the  devisees  in  truit,  oo  the 
principle  that  the  testator  hafiof  readwd 
the  approbation  of  the  trustees  necesMty  to 
the  wife's  receipt,  it  was  quite  dear  thit  he 
did  not  intend  to  give  her  the  legal  eciaie; 
Gregory  v.  fl«irf«-«m,4TaunL772.  What, 
however,  the  devise  was  thus,  "u  m  my 
real  and  personal  estate,  subject  to  ay  deta 
and  funeral  expenses,  I  give  and  deriK  the 
same  as  follows,  viz.  my  real  estate  nd  iho 
my  personal  estate  unto  J,  B.  upon  W 
to  the  intent  that  he  dispose  of  my  penowi 
estate  in  discharge  of  my  dehu  fcnew 
expenses,  and  such  legacies  as  I  mty  di- 
rect ;  and  as  to  my  real  estates,  whjeeltt 
my  debts,  and  such  cbaiges  as  I  ^^'^ 
I  give  and  devise  the  same  to  R-P-^ 
life :"  it  was  held,  that  the  legal  eitiltw" 
vested  in  iL  P.  for  life,  and  not  is  w 
trustee,  it  not  being  sufficiendy  appirwt 
in  the  will  diat  the  trustee  was  to  pay JK 
debts;  Kenrick  v,  Beattelerk{Ltrd),i»>^ 
&  Pul.  175. 

Where  lands  were  devised  •»  »*?"*■ 
vert  for  life,  and  trustees  were  appoiiwd  to 
receive  the  rents,  and  pay  them  oTCf  to^ 
wife,  and  attend  to  repairs,  widi  ajwi" 
to  distrain,  lease,  &c. ;  and  die  trostea 
dying,  the  tesutor  revoked  the  d*'"*^' 
codicil,  and  devised  the  lands  t»  ^Jf 
trustees,  to  the  same  intents,  apd  is  tie 
same  manner  in  aU  respects  as  if  **■* 
trustees  had  originally  been  named  trarta* 
in  the  will;  it  was  held,  that  tbe  «• 
trustees  took  the  legal  estate  in  the  tsiid ; 
Temy  d.  Gibhs  ▼.  Moody,  3  Biog.  ';  1^ 
Moore,  252.  , 

Where  there  was  a  devise  of  Isms  s«i 


Wilson,  2  Term  Rep.  444;  and  see  the  cases 
there  cited,  and  Farmer  v.  Francis,  2  Bing. 
151 ;  9  Moore,  310.  A  devise,  however,  in 
trust  to  permit  some  other  person  to  receive 
the  rentM  and  profits  vests  the  legal  estate 
in  the  cestui  que  trust,  and  not  in  the  trustee; 
Adams,  Eject.  60,  4th  ed. ;  and  see  Doe  d. 
Leicester  v.  Biggs,  2  Taunt.  109, 118.  It  is 
said,  that  some  other  acts,  as  well  as  paying 
over  the  rents  and  profits,  should  be  re- 
quired to  be  done  by  the  trustees,  so  as  to 
vest  the  legal  estate  in  them ;  and  indeed 
that  is  now  generally  the  case;  Adams, 
Eject.  61,  4th  ed.;  Kenrick  v.  Beauclerk 
(Lord),  S  Bos.  &  Pol.  175;  Doe  d.  Hallen  v. 
Ironmonger,  3  East,  533.  A  devise  of  a 
copyhold  in  trust  to  permit  A.  B.  to  enjoy 
the  same,  or  to  pay  to,  or  to  permit  and 
sufier  her  to  receive  rents  during  her  life ; 
and,  subject  to  such  estate,  to  such  persons, 
&c.  as  J,  B,  should  by  her  will  appoint ; 
vests  the  legal  estate  in  the  appointee  by 
will  of  A.  B.,  although  the  trustees  never 
surrendered  to  the  use  of  the  will  of  A.  B», 
nor  had  A,  B.  been  admitted  tenant ;  Doe 
d.  Woodcock  V.  Barthrop,  6  Taunt  882;  1 
Marsh.  90. 

In  cases  where,  by  the  nature  of  the  trust, 
it  is  necessary  for  the  carrying  into  effect 
the  testator's  intention,  that  the  trustees 
should  take  the  legal  estate,  it  will  vest  in 
them,  though  the  devise  be  that  they  suffer 
and  permit,  &c. ;  and  therefore  a  devise  of 
land  to  trustees,  upon  trust  to  permit  a  feme 
covert  to  receive  and  take  the  rents  and 
profita  during  her  life,  for  her  sole  and 
separate  use,  vests  the  legal  estate  in  the 
trustees;  Norton  v.  Morton,  7  Term  Rep. 
652.  And  where  lands  were  conveyed  to' 
trustees,  in  trust  that  they  should  with  the 
consent  of  B.  sell  the  inheritance  in  fee, 
and  apply  the  purchase -money  to  certain 


trusts,  mentioned  in  the  deed,  with  a  pro-  t.  „^.^  .«^.v  .,».  .  ..^ ^, 

vise  that  the  rents,  &c.  until,  such  sale,      personalty,  in  trust  out  of  the  rents  to  sjwy 
ed  by  such  person  and  for  stteh      250/.  a  year  to  the  nsaiDCenanoe  of  tbe  V" 


should  be  received  by  such  person  and  for 
uses  as  they  would  have  been  if  the  deed 
had  not  been  made ;  it  was  held,  notwith- 
standing the  proviso,  that  the  estate  was 
executed  in  the  trustees  immediately,  even 
before  B.  had  given  his  consent  to  the  sale; 
and  that  it  was  not  a  mere  power  of  sale 
annexed  to  the  legal  estate  of  the  owner; 
Keene  d.  Byron  (Lord)  v.  Deardon,  8  East, 
248. 

Where  the  devise  was  to  A,  in  trust  to 
suffer  and  permit  the  testator's  widow  to 
have,  hold,  use,  occupy,  possess  and  enjoy 
the  full,  free  and  uninterrupted  possession 
and  use  of  all  interests  of  monies  in  the 
funds,  and  rents  and  profits  arising  from 
the  testator's  houses,  for  her  natural  life,  if 
she  should  remain  unmarried;  and  that  her 
receipts  for  all  rents,  &c.,  with  the  appro- 
bation of  any  one  of  bis  trustees,  should  be 
good  and  valid,  she  providing  for,  and  edu- 


iyear  \    

visor's  daughter,  till  she  should  be  tjesiy- 
one  or  marry,  and  out  of  the  readue  w 
much  as  should  be  thought  nLUBarr  w 
the  mainten^ce  of  the  devisor's  soafBy 
ahould  be  twenty-one,  or  his  M8ter««nj"» 
and  upon  his  attaining  twenty-one, «  aa 
sister  marrying,  to  raise  5,000t  and  to  W 
the  interest  of  it  to  the  daogbter  ■ft**? 
attaining  twenty- one  or  marrying;*''* 
subject  thereto,  that  the  trustees  »«"■ 
stand  seised  of  the  residue,  in  ^'''^'I'Jt 
son  till  he  attained  twenty-one,  and  tkea  » 
the  tise  of  the  son,  bis  heirs,  Ac.  fcrem; 
but  in  case  the  son  should  die  ondff  t«^ 
tv-one,  and  the  daughter  survive,  <■'■*■'! 
the  son  should  live  to  twenty-one,  ss* 
afterwards  die  without  lawful  issus,  to  » 
use  of  the  trustees  till  the  daughter  sBwa* 
twenty-one  or  married,  and  then  to  the  •» 
of  the  daughter  for  life,  with  divcn  r 


(y)  Baker  v.  Mellish,  10  Yes.  jnn.  544;  Adams,  Eject  68,  4tfa  ed. 
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altfaoiigh  it  had  been  held^  that  the  lease  of  an  equitable  tenant  in  tail     Book  III. 
would  prevent  the  trustee  from  recovering  in  ejectment  against  the       sbct.  4. 


lessee  (2r).  It  seems  that  an  agreement  for  a  lease,  made  before  the 
creation  of  a  trust,  will  in  no  case,  after  a  proper  notice  to  quit,  bar 
tibe  recovery  of  the  trustees  in  ejectment  (a). 

In  order  to  do  away  with  obstacles  which  may  arise  in  actions  of  Persons  for 
ejectment,  brought  by  the  cestui  que  trust,  the  jury  wiU,  under  certain  Jhe^iVusUs      ^ 
circumstances,  be  permitted  to  presume  that  the  term  has  been  sur-  ^^^^' 
rendered  by  the  trustees  to  the  cestui  que  trust,  so  as  to  give  him  the  ^ 

legal  title  to  maintain  the  action  (ft) ;  thus  a  term  may  be  presumed 
to  be  surrendered,  where  the  purposes  for  which  the  trust  estate  was  ^^ 

created  have  been  satisfied  (e) ;  so  in  the  case  of  a  plain  trust,  where  ' 

the  trustees  are  directed  to  convey  to  a  devisee,  on  his  attaining  !| 

twenty-one,  the  jury  may  be  directed  to  presume  a  conveyance  at  any 
time  afterwards,  though  considerably  less  than  twenty  years  {d).  A 
similar  presumption  arises,  where  the  beneficial  occupation  of  the 
estate  induces  a  supposition,  that  a  conveyance  of  the  legal  estate  has 
beeji  made  to  the  party  beneficially  interested  («).  But  such  a  pre- 
sumption will  not  be  made,  if  the  surrender  be  a  breach  of  the  trust 
against  the  owner  of  the  inheritance,  who  is  interested  in  upholding 
it  (/) :  nor  where  the  title  of  the  party,  for  whom  such  presumption 
is  required,  is  doubtful  in  a  Court  of  Equity  (^).  If,  however,  no 
such  presumption  be  made,  and  it  appears  in  a  special  verdict  in 
ejectment,  that  such  a  term  is  still  outstanding  in  a  trustee  who  is  not 
joined  in  bringing  the  ejectment,  the  cestui  que  use  cannot  r^ 
cover  (A). 

The  lord  of  a  manor  for  the  time  being  may  maintain  ejectment  Lordi  of 
for  lands  forfdted  by  reason  of  some  act  done  by  the  tenant^  but  the 
heir  of  the  lord,  in  whose  time  the  forfeiture  was  committed,  cannot 
take  advantage  of  this  right,  unless  the  act  of  forfeiture  destroy  the 
estate  (i).  The  case,  however,  will  be  otherwise,  where  the  manor 
belongs  to  a  bishopric,  and  the  forfeiture  is  committed  during  the 

ders  over;  it  was  held,  that  the  trustees  took  («)  Roe  d.  JEbrall  v.  Louft,  1  H.  Black. 

tbe   legal  esute  till  the  5,000^  was  raised ;  4i7. 

Oi^tfer  V.  MmekUm,  3  Bing.  13.  (a)  Adams,  Eject  29,  4th  ed. 

'W^ith  respect  to  cases  where  a  term  of  (6)  QoodtitU  d.  Jonea  v.  Jones  (in  error), 

yemr%  only  is  created,  the  legal  estate  always  7  Term  Rep^  47. 

-wests  in  the  trustees,  whatever  the  trust  may  (c)  Doe  d.  Hodsden  ▼.  Staple,  2  Term 

be  ;    for  the  Statute  of  Uses  only  applies  to  Rep.  684<. 

sucb   persons  as  are  »eised  to  the  use  of  (d)  England  d.  Sybum  ▼.  Slade,  4  Term 

«ycb«rs,  and  does  not  extend  to  cases  where  Rep.  682. 

a  termor  is  only  poteessed,    Adams,  Eject.  (e)  Adams,  Eject  66,  4th  ed. 

03,  -^th  edit     Copjhold  premises  also  are  (/)  Doe  d.  Graham  v.  Scott,  11  East,  478. 

not   included  within  the  Statute  of  Uses ;  (g)  Keene  d.  Byron  (Lord)  v.  Deardon,  8 

aoBkA   therefore  a  surrender  of  a  copyhold  to  East,  248. 

jg.    to  the  use  of  B,  will  not  transfer  the  (h)  Cfoodtitle  d.  Jones  v.  Jones  (in  error), 

l^^aJ    estate  to  B.,  although  in  equity  he  7  Term  Rep.  47 ;  S,  P.  Doe  d.  Bowemum  v. 

would  be  entitled  to  the  rents,  &c.  and  to  Syboum,  7  Term  Rep.  2 ;  2  Esp.  299. 

call  tspon^.  to  surrender  the  estate;  Adams,  (t)  Adams,  Eject  44,  4th  ed.  t    Doe  d. 

S^ject.  68,  4th  ed.  Tarrant  ▼.  Hellier,  3  Term  Rep.  162. 
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Copyholders. 


vacancy  of  the  see  (A).  Where  an  inclosure  has  been  made  from  the 
waste  for  twelve  or  thirteen  years,  and  seen  by  the  steward  of  the  same 
lord  from  time  to  time  without  any  objection  made,  the  jury  may  pre- 
sume it  to  have  been  made  by  the  license  of  the  lord;  and  ejectmeot 
cannot  be  maintained  by  him  against  the  tenant,  without  a  preTioos 
notice  to  throw  it  up  (I).  It  has  been  held,  that  the  Statute  of  Liiaita- 
tions,  21  Jac.  I.  c.  16,  will  run  against  a  lord,  in  case  of  a  forieitarebj 
a  copyholder  (m). 

A  copyholder,  if  ejected  by  his  lord,  may  maintain  ejectment  agiiwt 
him ;  for  though  he  is  called  a  tenant  at  will,  yet  it  is  accordiog  to  the 
custom  of  the  manor,  and  he  cannot  be  put  out  while  he  performs  hs 
services.  It  seems  he  may  maintain  the  action  against  all  penou 
but  the  lord,  even  if  he  be  not  empowered  either  by  the  custom  of  the 
manor,  or  the  licence  of  the  lord,  to  make  a  lease  (n).  Where  a  copy- 
holder has  done  fealty,  and  attorned  tenant  to  the  lord,  he  caniwt 
impeach  the  lord's  title,  in  ejectment  by  him  for  a  forfeiture,  bysettiog 
up  the  right  of  a  third  person,  who  does  not  join  in  resisting  the  title 
of  the  lord  (o).  Where  the  admission  of  a  copyholder  ia  made  m 
pursuance  of  a  surrender,  and  not  of  a  voluntary  grant  from  the  M, 
the  lord's  title  at  the  time  of  the  surrender  is  immaterial  in  an  action 
of  ejectment  by  the  copyholder  against  a  third  person  (p).  If  the  bar 
apparent  of  a  copyholder  in  fee  surrender  in  the  lifetime  of  to  »• 
cestor,  and  survive  him,  the  heir  of  such  surrenderor  is  not  estopped 
by  that  surrender  from  claiming  against  the  surrenderee ;  for,  in  order 
to  pass  an  estate  by  surrender,  the  estate  must  pass  into  the  bands  of 
the  lord,  through  which  it  must  be  taken ;  and  if  a  surrender  be  sot 
good,  there  will  be  no  estoppel  (q).  So  a  party  daiming  by  descent 
has  as  complete  a  title  without  admittance  as  with  it,  so  as  to  maintan 
the  ejectment  against  all  the  world  except  the  lord(r);  bat  if  the  lord 

title  vesto  in  the  Burrenderee  till  ■(*  ?^ 
mittance;  for  until  the  »<ln>>^°^°*S 
remains  in  the  surrenderor,  and  i^  •*  r* 
it  vest!  in  his  heir;  Bull  N.  P.  IWi  * 
d.  Jiiferys  v.  Hicks,  2  Wils.  W,  15;  W» 
V.  Sime,  I  East,  632.  If.  howewr, their 
render  be  made,  the  admittance  d*B  «*| 
to  that  time  as  against  aU  P*'"**** 
lord ;  and  the  surrenderee  ^""^J^^^^l^ 
a  title  laid  within  the  time  of  •niw"*'^ 
admitunce,  provided  the  •*■'**"'?  T 
made  before  trial ;  the  surrender  w*  «•• 
mittance  being  considered  as  one  ^  "J 
taken  to  operate  from  the  substwoil J^ 
byreUtion;  this  is  especisllytbecsiefws 
it  is  a  sale  for  a  TaluaUe  considaiD*' 
Holdfast  d.  WooUams  v.  Gapiim,  1 J^ 
Rep.  600  i  Do9  d.  Benmngtm  ▼.  *«•  *• 
East,  208 ;  Faughem  d.  Atinai  ▼.  ilw* ' 
Burr.    2787.      A   surrender,  h<mw«»  * 


(*)  Bull.  N.  P.  107. 

[1)  Doe  di.  Foley  v.  WlUon,  1 1  East,  56 ; 
Doe  d.  Dunrwen  (Earl)  v.  Williams^  7  Car. 
&  Pay.  882. 

(m)  Doe  d.  Tarrant  ▼.  Hellier,  8  Term 
Rep.  162, 172;  WMtton  T.  Peacock,  8  Mylne 
&  Keen,  825. 

(n)  Goodwin  v.  Longhurst,  Cro.  Eliz.  535; 
Doe  d.  Tressidder  v.  Tressidder,  1  Gale  & 
Day.  70;  Doe  d.  Rcbinson  v.  Botufield,  6 
Queen's  B.  Rep.  492 ;  1  Car.  &  Kir.  558. 

(o)  Doe  d.  Nepean  (Bart,)  v.  Sudden,  5 
Bam.  &  Aid.  626;  1  Dowl.  &  Ryl.  243. 

(p)  Doe  d.  Burgess  v.  Thompson,  5  Ad.  & 
£1.  582;  1  Nev.  &  Per.  215;  2  Har.  &  WoL 
451. 

(q)  Ooodtitle  d.  Faulkner  v.  Morse,  8  Term 
Rep.  S65. 

(r)  Rex  V.  Bennett,  2  Term  Rep.  197; 
Doe  d.  Tarrant  v.  Hellier,  8  Term  Rep.  169 ; 
Doe  d.  Taylor  v.  Crisp,  8  Ad.  &  El.  779 ;  1 
Per.  &  Dav.  37;  1  Will.  Wol.  &  Hod.  593. 
In  the  case  of  a  surrender,  no  complete 


chambers  in  New  Inn  to  the  ^'^^'^r^ 
ancients  of  the  society,  made  wim  ffl» 
assent,  to  the  intent  that  they  WJ  P^ 
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seize  the  land  upon  the  death  of  the  ancestor^  and  the  heir  bring     Book  III. 
ejectment  against  him,  it  will  be  necessary  to  show  that  he  has  ten-     "sect.\    ' 


dered  himself  to  be  admitted  at  the  lord's  court,  or  that  the  lord  has 
dispensed  with  such  tender  (s).  An  assignment  of  copyhold  premises 
by  a  common  ]aw  conveyance  of  lease  and  release,  without  surrender 
to  the  lord  of  the  manor,  is  not  sufficient  to  support  ejectment  by  the 
releasee  even  against  the  widow  of  the  releasor  (0« 

A  grantee  of  the  lord  of  a  manor  by  copy  of  court  roll  may  main-  Grantees  of 
tain  ejectment  without  admittance :  thus,  where  the  lord  of  a  manor  Jj*^*^^ 
granted  to  ud.  by  copy  of  court  roll  the  reversion  of  certain  premises 
then  in  his  tenure,  to  have  and  to  hold  to  B.  for  his  life,  immediately 
after  the  death  o(  A.;  it  was  held,  that  B.  might,  on  the  death  of  A., 
maintain  an  ejectment;  although  he  had  never  been  admitted,  he 
having  acquired  a  perfect  legal  title  by  the  grant,  without  admit- 
tance (tt). 

The  nominal  plaintiff  under  the  old  system  might  have  recovered  Husband 
against  a  married  woman,  who  had  entered  into  the  common  consent  "fif***"*    ^  ®" 
rule,  on  a  demise  by  the  defendant's  husband  (x). 

The  Common  Law  Procedure  Act,  16  &  16  Vict.  c.  76,  s.  141,  Action  not 
enacts  as  follows: — "The  marriage  of  a  woman,  plaintiff  or  defendant,  MltSage. 
shall  not  cause  the  action  to  abate,  but  the  action  may  notwithstanding 
be  proceeded  with  to  judgment;  and  such  judgment  may  be  executed 
against  the  wife  alone,  or  by  suggestion  or  writ  of  revivor,  pursuant  to 
this  act,  judgment  may  be  obtained  against  the  husband  and  wife,  and 
execution  issue  thereon ;  and  in  case  of  a  judgment  for  the  wife,  exe- 
cution may  be  issued  thereupon  by  the  authority  of  the  husband, 
without  any  writ  of  revivor  or  suggestion ;  and  if  in  any  such  action  the 
wife  shall  sue  or  defend  by  attorney  appointed  by  her  when  sole,  such 
attorney  shall  have  authority  to  continue  the  action  or  defence,  unless 
such  authority  be  countermanded  by  the  husband,  and  the  attorney 
changed  according  to  the  practice  of  the  Court." 

A  widow  entitled  to  her  freebench  may  maintain  the  action  of  eject-  Widows  enti- 
ment  before  admittance;  for  it  comes  out  of  the  estate  of  the  husband,  bench. 
and  is  a  customary  right  (y). 

the  laid  chambers  to  a  purchaser,  passes  the  legal  title  remained  in  the  heir  of  the 

the  estate  to  such  a  purchaser,  before  ad-  surrenderor ;    Doe  d.  Femon  v.  Femon,  7 

miaaion  ;  for  admission  in  this  case  is  not  East,  8 ;  8  Smith,  6 ;  S.P.  Doe  d.  Burrough 

necessary,  as  in  the  case  of  copyholds,  to  ▼.  Reade,  8  East,  853. 

oomplete  the  grantee's  estate,  but  it  is  only  (t)  Doe  d.  Bttrrell  t.  Bellamy^  2  Maule  & 

for  the  purpose  of  signifying  the  assent  of  Selw.  87. 

the  society,  that  the  grantee  should  become  {t)  Doe  d.  North  v.  Webber t  8  Bing.  N.  C. 

a  member  of  the  inn ;  Doe  d.  Worry  y.  MU-  922  ;  b  Scott,  189 ;  8  Hodges,  203. 

Ur,  1  Term  Rep.  893.    Where  the  devisee  (s)  Roe  d.  Coth  v.  Loneleeiy  2  Bam.  & 

of  a  copyhold  estate,  which  had  been  sur-  Aid.  4^8. 

rendered   to  the  use  of  a  will,  died  before  («)  Doe  d.  Merigan  v.  Ddly^  8  Queen's  B. 

admittance,  it  was  held,  that  her  devisee,  B^p.  984. 

tbougfa  afterwards  admitted,  could  not  re-  (y)  Hutt  18  \  Hob.  181 ;  2  Danv.  Abr. 

cover  in  ejectment,  as  the  admittance  had  184;  Ambl.  299. 

no  relation  to  the  last  legal  surrender,  and 
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A  lease  by  a  copyholder  for  three  years,  under  a  lioeDce  to  let  ibr 
twenty-one  years,  is  good;  and  the  lessee  may  bring  ejectmeoi on k 
at  common  law  (z).  Indeed  the  lessee  for  years  of  a  copyhoWermay 
sustain  ejectment,  though  there  be  no  custom  in  the  manor  to  lease, 
and  no  licence  has  been  obtained  from  the  lord,  the  lea^e  being  good 
between  the  parties,  and  void  only  as  against  the  lord  (a). 

A  guardian  in  socage  {b),  or  testamentary  guardian,  appointed  piu^ 
suant  to  the  statute  12  Car.  II.  c.  24,  s.  8(c),  may  bring  ejectment; 
but  a  guardian  for  nurture  cannot,  the  office  of  guardian  giving  him  no 
power  over  the  lands. 

An  in&nt  may  maintain  this  action ;  but  he  must  name  a  good 
plaintiff  who  may  be  answerable  for  the  costs  (d). 

The  committee  of  a  lunatic  may  bring  an  ejectment;  but  itiv 
formerly  held  that  it  must  be  in  the  name  of  the  lunatic,  as  the  cod- 
mittee  was  but  as  bailiff,  and  could  not  make  leases  of  the  land(«)* 

As  an  alien  cannot  take  lands  by  descent,  he  cannot  mainlam 
ejectment;  but  with  regard  to  the  issue  of  aliens,  and  to  children  bom 
out  of  the  realm,  it  is  settled  by  statute  26  Edw.  III.  st  2,  that  chil- 
dren whose  fathers  and  mothers,  at  the  time  of  their  birA,  are  S^ 
.  subjects  of  England,  shall  inherit  lands  within  the  kingdom,  though 
such  children  were  bom  out  of  the  kingdom ;  and  by  statateal  Ann. 
c.  6,  4  Geo.  II.  c.  21,  and  13  Geo.  III.  c.  21,  aU  children  bom  oat  of 
the  allegiance  of  the  crown  of  Great  Britain,  whose  fathers  (or  grand- 
fieithers  by  the  father's  side)  are  natural-born  subjects,  shall  be  deemed 
natural-bom  subjects  so  as  to  inherit  lands  (/).     Where  husband  and 
wife  were  lessors  of  the  plaintiff,  and  title  was  proved  in  the  wife,  the 
Court  refused,  before  the  passing  of  7  &  8  Vict  c.  66,  to  noMffltoo 
account  of  the  husband  being  an  alien  (g). 
Corporations.         Corporations,  either  aggregate  or  sole,  may  bring  ejectment (i)- 
even  a  bishop  may  maintain  the  action  against  the  copyholders  oi  a 
manor  belonging  to  the  bishopric,  for  a  forfeiture  committed  while  tie 
see  was  vacant  (£).     In  a  case,  previous  to  the  statute  59  Geo.  lU- 
c.  12,  s.  17(A),  by  which  parish  officers  were  empowered  to  hold 

mittees  of  lunatics  to  grant  leases,  •»»»*■ 
(/)  See  ante.  Book  L,Clup.IlMSetf'*' 

p.  45.  ^ 

(g)  Doe  d.  MiUer  v.  Xogen,  1  Car.*  ^^ 

i'h)  Adams,  Eject.  67,  169,  4«k  ei  ^ 
bas  been  beld,  that  the  London  ^>°^^ 
pany  may  maintain,  under  a  claose '°  ** 
act  of  incorporation,  ejectment  cm  >  »* 
granted  by  the  directors  before  die  a**^ 
poration ;  Doe  d.  The  Londom  Z>9eK>#«^ 
y.  Knebell,  2  Mood.  &  Rob.  66. 
(i)  Bull  N.  P.  107 ;  Esp,  N.  P.*^- 
(k)  This  enactment  does  not  am  ^ 
copyholds ;  Dee  d.  Baiky  v.  F«i*pr,  3  C*- 
B.  Rep.  215. 


i: 


is)  Ooodwin  v.  Longhurttt  Cro.  Eliz.  535. 
a)  Doe  d.  Trestidder  v.  Tressidder,  1 
Queen's  B.  Rep.  416;  1  Gale  &  Day.  70; 
and  see  Run.  Eject  226;  and  ante,  30—45. 

(b)  Adams,  Eject.  48,  4th  ed. 

(c)  Roe  d.  Parry  y.  Hodgson,  2  Wils.  129, 
135. 

(d)  Noke  y.  Windham,  1  Stra.  694;  see 
Maddon  d.  Baker  y.  White,  2  Term  Rep. 
159.  As  to  a  special  admission  of  pro- 
chein  amy  or  guurdian,  see  Reg.  Gen.  Hil. 
Term,  1853,  pi.  5. 

(e)  Drury  y.  Fiteh,  Hutt  16;  Cocks  y. 
Darson,  Hob.  215 ;  Knipe  y.  Palmer,  2  Wils. 
130.  But  see  11  Geo.  IV.  &  1  Will.  IV. 
c.  65,  whereby  powers  are  giyen  to  com- 
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parish  property  in  the  character  of  a  corporation  (l),  it  was  held,  that     Book  II T. 
the  existing  overseers  could  not  maintain  ejectment  for  land  in  the     •  g^cT.  4. 
pdteession  of  a  pauper,  having  no  derivative  title  as  a  corporation 
from  their  predecessors,  by  whom  the  pauper  was  put  in  possession, 
and  the  pauper  having  done  no  act  to  recognize  his  holding  under 
the  demising  set  of  overseers (971).    Where  lands  have  been  held  jointly 
by  the  churchwardens  and  overseers  of  a  parish,  and  by  the  corpora- 
tion of  the  borough  in  which  it  lies,  the  latter  holding  as  trustees  for 
general  parochial  purposes,  the  churchwardens  and  overseers  may 
bring  ejectment  for  such  lands  as  vested  in  them,  by  stat  69  Geo.  III. 
c  12,  8. 17(n).     Evidence  of  payment  of  rent  to  parish  officers  as  such 
is  evidence  to  show  that  the  property  for  which  it  is  paid  is  parish 
property,  within  the  operation  of  the  statute  59  Geo.  III.  c.  12,  s.  17, 
so  as  to  enable  the  parish  officers  for  the  time  being  to  maintain  eject- 
ment (o). 

Where  a  demise  by  a  corporation  omitted  to  state  that  it  was  by 
deed  under  the  common  seal,  the  error  was  cured  by  verdict  (p). 

A  rector  or  vicar  may  maintain  ejectment  for  tithes  (q) :  the  action,  Rectors  and 
however,  can  only  be  nAiintained  against  persons  claiming  title  thereto, 
and  not  for  refusing  to  set  them  out :  nor  will  it  lie  where  there  is  a 
composition  (r)  :  nor  can  the  parson  maintain  ejectment  for  gkbe  land 
after  sequestration  («). 

A  plaintiff  may  recover  in  an  ejectment  a  reversionary  interest,  ReTeniopers 
subject  to  a  lease,  and  a  right  of  present  possession  in  another  (Q.    An  ^f  the  Reyer^ 
assignee  of  the  reversion  may  bring  ejectment  upon  a  right  of  re*entry  *^on. 
for  condition  broken;  it  being  enacted  by  statute  32  Hen.  VIII.  c.  34, 
that  the  grantees  or  assignees  of  a  reversion  shall  have  the  same  rights 
and  ad-vantages  with  respect  to  the  forfeitures  of  estates,  as  the  heirs 
of  individuals  and  the  successors  of  corporations  had  until  that  time 
solely  enjoyed  («).    The  statutes  extend  to  copyhold  lands,  but  not  to 
gifts  in  tail  (x). 

It  seems  to  be  now  settled  that  after  twenty  years'  possession  of  Lesson. 
encroachments  made  by  a  lessee  upon  land  adjoining  the  demised 
premises,  the  lessor  has  such  a  prim&  facie  title  as  to  enable  him  to 

(O    Ante,    10.    See  Doe    d.   Pitminster  v.  Borne;  8  Queen's  B.  Rep.  1037. 

{amrehwardetu)  v.   Roe,   1  Will.  Wol.    &  (p)  Patrick  v.  Balh,  Garth.  390 ;  Bird  t. 

Hod.  347.  Jftgginton,  6  Ad.  &  £1.  824;  and  see  15  & 

(m)  Doe  d.  Onmdy  y.  Clarke,  14  East,  16  Vict  c.  76,  s.  222,  and  17  &  18  Viot 

468;  c.  125,  8.  96,  as  to  amendments. 

(n)  Doe  <L  Ednty  ▼.  BilleU,  7  Quicn's  B.  {q)  Camel  v.  Clavering,   2  Lord   Raym. 

R^.  976.  789.     See  ante,  725. 

(o)  Doe  d-   Biggs  v.  Terry,  4  Ad.  &  EL  (r)  Dyer,  116  b. 

274;  6  Ner.  &  Man.  556 ;  1  Har.  &  Wol.  is)  Doe  d.  Morgan  v.  Bluek,  3  Camp.  447. 

547;  see  also  ^Uason  t.  Stark,  9  Ad.  &  El.  (O  1  Term  Rep.  761,  n. 

355;    1  Per.  8t  Day.  183;  Gouldsworih  y.  («)  Adams,  Eject  53,  4th  ed. ;   Wright 

Kmghig,  1 1  Mees.  &  Wels.  337;  RumbaU  y.  y.  Bwrroughe,  3  Com.  B.  Rep.  685 ;  4  Dow. 

Jfmr,  8  Queen's  B.  Rep.  882;  St.  Nicholas,  &  Low.  4S&     See  further,  ante,  210. 

Dtptford  {ChurchuHsrdens,  ^c.)  y.  Sketehley,  (x)  Co.  Litt  215  a;  Glover  y.  Cope,  Curth. 

8  Queen's  B.  Rep.  394;  and  Dm  d.  Bowley  205. 
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Book  III.  maintain  ejectment  for  the  encroachments  (y).  Where  in  a  lease  there 
"8ect\  ^^  ^  proviso,  that  the  lessee  would  on  three  months'  notice  give  up 
any  part  of  the  land,  and  that  the  lessor  might  take  possession,  tA 
the  lessor  gave  a  notice  and  took  possession  before  the  three  mooths 
expired,  it  was  held,  that  the  lessee  could  not  maintain  an  ejectment 
brought  long  after  the  three  months  expired  (z). 
Grantees  of  If  a  rent-charge  be  granted  to  any  one,  with  a  proviso,  that  if  the 

Kent-Chargei.   ^^jj^  ^^  {„  arrear,  it  shall  be  lawfiil  for  the  grantee,  his  heire  and 
assigns,  to  enter  and  hold  the  lands,  out  of  which  the  rent-charge « 
granted,  until  the  arrears  be  satisfied ;  this  will  give  to  the  grantee 
such  an  interest,  that  he  may  make  a  lease  of  the  land,  on  which  he 
may  maintain  ejectment  (a).    The  right  of  entry,  however,  in  such 
cases,  must  always  be  construed  strictly  (b). 
^*t  P«nons  having      One  who  has  had  possession  for  twenty  years,  unaccompanied  bjr 
Twtnty^»I   acknowledgment  of  title  in  another  person,  may  maintain  ejectnwnt; 
such  possession  giving  him  a  complete  possessory  title  to  the  lands, 
provided  it  is  not  affected  by  the  exceptive  provisions  of  the  Statntcof 
Limitations.     He  may  maintain  ejectment  against  any  one  who  oosts 
him  after  the  expiration  of  the  twenty  years  (cj.    The  possession,  how- 
ever, must  be  peaceable  and  uninterrupted,  for  repeated  trespasses 
from  time  to  time  will  not  gain  a  possession  (d).     Where  d«^«*or 
of  the  plaintiff  had  a  possession  for  more  than  twenty  years,  and  the 
defendant  relied  on  a  subsequent  possession  of  ten  years;  it  washdd, 
that  the  lessor  of  the  plaintiff  must  prevail,  and  that  be  was  entitled 
to  recover  unless  the  defendant  showed  a  better  title  («)«    A  penoo 
who  married  the  widow  of  one  who  was  seised  in  fee,  and  who  him- 
self was  in  possession  of  the  property  for  above  twenty  years,  but  who 
procured  the  son  of  the  former  husband  to  execute  a  mortgage  which 
he  effected  of  the  property,  was  held  to  be  tenant  at  will  to  the  fioOi 
and  to  be  estopped  from  alleging  he  had  acquired  an  estate  under  the 
statute  3  &  4  Will.  IV.  c.  27  (/).     This  doctrine  will  apply  where  t 
paiiy,  after  having  had  possession  for  twenty  years,  deserted  the  pre- 
mises, and  the  right  owner  peaceably  entered  thereon ;  for  in  such 

(y)  Doe  d.  Lloyd  v.  Jones,  15  Meea.  &  (a)  Jemott  y,  Cowfyt  1  SaunAHl;!!''- 

Wels.  580 ;  Doe  d.  Lewis  v.  Rees,  6  Car.  &  170 ;  see  also  Z>oe  d.  Ckawner  v.  B^^* 

Pay.  610;  Doe  d.  Harruon  v.  Murrell,  8  Car.  Ad.  &  El.  675 ;  1  Nev.  &  Per.  650;  *«■ 

&  Pay.  134;  Doe  d.  Dunraven  (Earl)  v.  WU-  Wol.  &  Dav.  3S8 ;  Dot  d.  IWif  ^-  ^ 

lianuy  7  Car.  &  Pay.  832 ;  Doe  d.  Watt  ▼.  Ketuingtom,  8  Queen's  B.  Rep.  429. 

Morris,  2  Bing.  N.  R.  189;  2  Scott,  276;  (6)   HasseU    d.    Hodson  ▼.  Gtn***' 

1  Hodges,  215;  Bryan  d.  Child  ▼.  Winwood,  Willes,  500. 

1  Taunt  208 ;  Doe  d.  Challnor  v.  Domes,  1  (c)  Adams,  Eject.  71>  4di  ed.;  *^'" 

Esp.  461 ;  Doe  d.  Colclough  v.  MuUiner,  1  Bemay,  1  Lord  Raym.741;  Esp.Kr.«i- 

Esp.  460;  Andrews  v.  HaiUs,  2  £11.  &  BL  {d)  Hughes  ▼.  Morden  CM/e^,  1  Vs.  )»• 

849.    The  presumption  does  not  hold  as  189.                                                •     «j£ 

regards  third  persons ;  Doe  d.  Baddeley  v.  (e)  Doe  d.  Harding  ▼.  Goofttt  7  Biog*  S^'« 

Massey,  17  Queen's  B.  Rep.  373 ;  ante,  515,  5  Moore  &  Pay.  181. 

548.  (/)  Doe  d.  Qro9€S  v,  Groses,  10  Q**** 

(«)  Doe  d.  Gardner  v,  Kennard,  12  Queen's  B.  Rep.  486. 
B.  Rep.  244. 
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case  the  former  may  bring  ejectment  against  the  rightful  owner  (^).     Book  III. 

Where,  however,  any  of  the  disabilities  mentioned  in  the  16th  and       sect.  4. 

17th  sections  of  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27,  occur, 

or  the  lands  belong  to  the  crown  or  the  church  (A),  a  twenty  years' 

possession  will  not  avail.     With  respect  to  crown  lands,  a  grant  will 

be  presumed  from  the  crown,  after  an  uninterrupted  possession  for 

twenty  years,  unless  the  crown  is  incapable  of  making  such  grant;  but 

no  possession  for  less  than  sixty  years,  where  there  is  no  grant,  will  be 

sufficient  to  support  ejectment  (t).     In  ejectment  it  appeared  that  the 

lessor  of  the  plaintiff's  husband  had  been  in  possession  as  tenant  at  will 

for  eighteen  years  ending  in  1834,  when  he  died,  leaving  a  son  (not  a 

party  to  the  action^  and  that  she  then  became  possessed,  and  remained 

in  possession  for  thirteen  years ;  it  was  held,  that  the  plaintiff  could 

not  rely  on  the  husband's  possession,  except  as  prim&  facie  evidence  of 

a  seisin  in  fee,  on  which  supposition  it  was  also  evidence  of  title  in  his 

heir,  which  defeated  the  title  of  the  lessor  of  the  plaintiff;  and  that  she 

could  not  insist  on  her  own  possession  for  thirteen  years,  as  it  was 

not  derived  from  the  htlsband's  possession ;  although  the  possession 

by  herself  and  her  husband  for  more  than  twenty  years  consecutively 

would  have  entitled  her  to  a  verdict  if  she  had  been  defendant  in  an 

ejectment  brought  by  the  real  owner.     It  would  seem  that  the  effect  of 

the  34th  section  of  statute  3  &  4  Will.  IV.  c.  27,  which  s^ys,  that  at  the 

determination  of  the  period  limited  by  the  act  for  any  person  to  make 

an  entry,  his  tide  shall  be  **  extinguished/'  is  to  give  title  by  possession 

for  twenty  years,  but  that  such  twenty  years'  possession  must  be  either 

by  the  same  persons,  or  several  persons  claiming  one  from  another(J). 

Having  peaceable  possession  of  premises  for  a  certain  time  will,  in  Persons  having 
some  particular  cases,  give  a  sufficient  title  to  maintain  ejectment:  g^io^  ^  ^^ 
thus,  if  it  be  proved  that  the  plaintiff  let  the  premises  to  a  tenant, 
who  held  peaceable  possession  for  about  a  year ;  this  will  be  sufficient 
evidence  of  title,  as  against  a  party  who  came  in  the  night,  and  forcibly 
turned  such  tenant  out  of  possession  (A).  So  where  the  plaintiff  was 
proved  to  have  received  rent  for  a  house  for  five  quarters,  down  to 
March,  1841,  and  in  that  month  a  person  was  found  in  possession, 
who  claimed  the  house  as  his  own  freehold,  it  was  held  sufficient  evi- 
dence to  call  on  the  defendant  to  show  his  title  (2). 

Formerly  a  joint  tenant,  coparcener  or  tenant  in  common  might  Joint  Tenants, 
maintain  ejectment  against  his  companion,  on  an  actual  ouster ;  but  ^^ 
an  ouster  was  necessary,  as  an  entry  by  one  was  good  for  all,  he  being 
supposed  to  enter  according  to  his  estate  (m).     By  the  statute  3  &  4 

(g)  Doe  d.  Burr&ugh  v.  RetuU,  8  East,  945. 

t6S.  (k)  Doe  d.  Hughe$  v.  DyhaU,  3  Car.  & 

(A)  See  statute  8  &  4  WiU.  IV.  c.  27,  Pay.  610;  Mood.  &  Malk.  346. 

t.  29,  ftc.  (l)  Doe  d.  Humphrey  v.  Martin,  1  Car.  & 

(t)  See   statute  9  Geo.  III.  c.  16,  and  Mar.  82. 

OoodHtU  cL  Parker  ▼.  Baldwin,  11  East,  488.  (m)  Co.  Litt  195  b ;  SmaUi  ▼.  DaU,  Hob. 

(i)  Doe  d.   Carter  v.  Barnard,  18  Q.  B.  120;  Esp.  N.  P.  484;  Ford  T.  Gray,  1  Salk« 
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Book  III.     Will.  IV.  c.  27,  s.  12  (»),  however,  it  is  now  enacted,  that  the  powes- 
'^^slcT^^     ^^^^  ^^  ^^^  coparcener,  joint  tenant  or  tenant  in  common  shall  not  be 
~   deemed  the  possession  of  another;  and  it  has  been  held,  that  thisiec- 
tion  has  relation  back,  so  as  to  make  the  possession  of  such  perwos 
separate  from  the  time  they  first  came  into  possession  (o).   The  Coin- 
Under  15  &  16  mon  Law  Procedure  Act^  15  &  16  Vict.  c.  76,  s.  188,  enactB,  that  m 
[?  188^  ^'  ^^*  ^     ^®®  ^^  *°y  ejectment  "  being  brought  by  some  or  one  of  several  per- 
sons entitled  as  joint  tenants,  tenants  in  common  or  coparcenere,  any 
joint  tenant,  tenant  in  common  or  coparcener  in  possession  may  at  the 
time  of  appearance,  or  within  four  days  after,  give  notice  in  the  sane 
form  as  in  the  notice  of  a  limited  defence,  that  he  or  she  defends  tf 
such,  and  admits  the  right  of  the  claimant  to  an  undivided  share  of  the 
property  (stating  what  share),  but  denies  any  actual  ouster  of  him  b» 
the  property,  and  may,  within  the  same  time,  file  an  affidavit  sWiig 
with  reasonable  certainty  that  he  or  she  is  such  joint  tenant,  tenant  m 
common  or  coparcener,  and  the  share  of  such  property  to  which  he  or 
she  is  entitled,  and  that  he  or  she  has  not  ousted  the  daimant;  and 
such  notice  shall  be  entered  in  the  issue  in'the  same  manner  as  the 
notice  limiting  the  defence,  and  upon  the  trial  of  such  an  iawe  the 
additional  question  of  whether  an  actual  ouster  has  taken  place  shall 
Sect.  189.         be  tried."    Section  189  enacts,  that  "  upon  the  trial  of  such  iswe  as 
last  aforesaid^  if  it  shall  be  found  that  the  defendant  is  joint  tenant, 
tenant  in  common  or  coparcener  with  the  claimant,  then  the  qnestioa 
whether  an  actual  ouster  has  taken  place  shall  be  tried,  and  unless 
such  actual  ouster  shall  be  proved  the  defendant  shall  be  entitled  to 
judgment  and  costs ;  but  if  it  shall  be  found  ather  that  the  defendant 
is  not  such  joint  tenant,  tenant  in  common  or  coparcener,  or  that  an 
actual  ouster  has  taken  place,  then  the  claimant  shall  be  entitled  to 
such  judgment  for  the  recovery  of  possession  and  costs."    It  was  at 
one  time  held,  that  one  tenant  in  common  could  not  set  up  an  col- 
standing  term  against  an  ejectment  for  a  moiety  by  another  tenant  m 
common  (p) ;  but  this  doctrine  has  been  overruled  by  a  series  of  i^ 
cisions.    Indeed  it  has  been  held,  that  an  unsatisfied  term,  raised  for  the 
purpose  of  securing  an  annuity,  may,  during  the  life  of  the  annoitant, 
be  set  up  in  an  ejectment  by  the  heir  at  law,  though  he  only  clauned 
subject  to  such  charge  (q).     Ejectment  is  maintainable  by  one  of  two 
tenants  in  common,  who  have  agreed  to.  divide  their  property,  if  ^ 
defendant,  who  holds  under  both  as  occupier,  pay  rent  under  a  distit* 

285 ;  6  Mod.  44 ;  Fairdaitn  d.  Empaon  v.  £L  1006;  3  Par.  &  Dbt.  5S9;  Am  ^^ 

ShackUUm,  5  Burr.  2604.    Trespass  qu.  cl.  ▼.  Horrockt,  1  Car.  &  Kir.  566. 
fre.  lies  by  one  of  several  tenants  in  com-  (p)  Dm  d.  Brist9w  ▼.  iVK*»  ^''**^ 

mon  agmintt  his  co-tenant  where  there  has  769,  n. ;  4  Dougl.  S09.  « 

been  an  actual  expulsion;  Murray  v.  Hall,  (f)  Doe  d.  Hodsden  ▼.  Aip^   «If. 

7  C.  B.  Rep.  441 ;   mikitutm  v.  Haygarth,  Rep.  684;  GoodtUU  d.  Jomes  r. /w*,  7  Tfi» 

16  Law  J.,  N.  8.,  Q.  B.,  103.  Rep.  ^;  Doe  d.  Da  Cmia  ▼.  Whertm,  » 

(n)  Ante,  729.  Term  Rep.  2. 

(•)  Culley  v.Doed.  Taylertm,  II  Ad.  & 
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to  such  co-tenant  alone,  after  such  agreement;  and  it  is  no  defence  to  Book  III. 
such  action,  that  the  deeds  of  partition  between  the  co-tenants  have  not  g£CT.  4. 
been  executed  (r).  It  was  doubted  in  one  case  whether  one  of  two 
coparceners,  on  whom  the  reversion  had  descended,  could  alone  main- 
tain ejectment  for  breach  of  a  covenant  in  a  lease  (5).  Where  a  person 
demised  mines  to  a  company  of  which  he  afterwards  became  a  partner, 
but  was  not  in  possession  of  the  mines  as  one  of  the  company ;  it  was 
held,  that  he  was  entitled  to  recover  them  in  ejectment  against  another 
partner  in  the  company  (t). 

A  tenant  by  elegit  may  maintain  this  action,  in  order  to  be  put  into  Tenants  by 
possession  vuKler  the  elegit  of  the  lands  returned  by  the  inquisition  pj^^^  "^ 
before  the  sheriff (k);   and  it  was  held  to  be  no  defence  where  the 
elegit  has  been  executed  upon  a  judgment  on  a  warrant  of  attorney, 
that  the  warrant  of  attorney  and  judgment  had  been  given  to  secure  a 
loan  on  usurious  interest  (a:).     It  is  doubtful,  however,  whether  an 
ejectment  is  necessary,  in  order  to  obtain  actual  possession  of  the  lands 
under  the  elegit;  Gibbs,  C.  J.,  in  the  case  of  Rogers  v.  Pitcher (y), 
seemed  to  intimate  that  it  is  not.     When  the  plaintiff  claims  under  an 
elegit  subsequent  to  a  lease  granted  to  the  tenant  in  possession,  he 
cannot  recover  in  ejcKctment,  even  though  he  give  the  tenant  notice 
that  he  does  not  mean  to  disturb  his  possession,  but  only  wishes  to 
get  into  the  receipt  of  the  rents  and  profits  of  the  estate,  on  the  ground 
that  the  lessee's  title,  being  prior  in  point  of  time,  the  estate  is  in 
him  (jp).     A  tenant  by  elegit  of  lands,  which  before  the  execution  had 
been  mortgaged  for  a  term  of  years,  has  no  right  to  maintain  eject- 
ment (a).      If  at  the  time  of  the  judgment  the  elegit  debtor  is  entitled 
to  the  whole  property  sought  to  be  recovered  by  the  elegit  creditor, 
other  parties  with  whom  the  former  is  in  possession  when  the  eject- 
ment is  brought  must  prove  their  title,  or  the  elegit  creditor  is  entitled 
to  judgment  against  all(i).     If  the  sheriff  sell  a  term  under  a  writ  of 
fi.  fk.,  but  execute  no  assignment,  the  debtor  may  recover  in  ejectment 
even  against  the  execution  creditor  (c).     If  the  fi.  fa.  is,  after  the  sale, 
set  aside  for  irregularity,  and  the  produce  of  the  sale  directed  to  be 
returned  to  the  termor,  the  termor  cannot  maintain  ejectment  to  recover 
his  term  against  the  vendee  under  the  sheriff (c2). 

(r)  Doe  d.  Pitcher  or  Pritchitt  v.  Mitchellf  (z)  Doe  d.  Da  Cotta  v.  Wharton^  8  Term 

1  Brod.  &  Bing.  11 ;  8  Moore,  229.  Rep.  2. 

(#)  Doe  d.  De  Reutzen  v.  LetoU,  5  Ad.  &  (a)  Poole  (Mayor,  Sfc.)  v.  Whitt,  15  Mees. 

EL  277  J  6  Nev.  &  Man.  764;  2  Har.  &  &  Wels.  671. 

WoL  1€2.  (b)  Doe  d.  Evans  v.  Otaen,  2  Cromp.  & 

(t)  Frtmcis  v.  Doe  d.  Harvey,  4  Mees.  &  Jer.  71 ;  2  Tyr.  149. 

Wels.  331  ;   1  Horn.  &  Harl.  363.  (c)  Doe  d.  Hughes  v.  Jones,  9  Mees.  & 

(»}  Taylor  V.  Cole,  d  Term  Rep.   292 ;  Wels.  372 ;  1  DowL  N.  S.  352. 

Denm  d.  Taylor  v.  Abingdon  (Earl),  2  Dougl.  (d)  Doe  d.  Emmett  v.  Thorn,  1  Manle  8c 

478 ;  Bull.  N.  P.  104.  Selw.  425 ;  see  also  Doe  d.  Batten  ▼.  Murless, 

(x)  Hugfsee  ▼.  LvmUy,  24  Law  /.,  Q.  B.,  6  Maule  &  Selw.  110.    See  also  on  this 

57.  subject,  ante,  Book  I.,  Chap.  VI.,  Sect.- 6, 

(y)  6  Taunt.  202 ;  1  Marsh.  541.  p.  222. 
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Book  III. 

Chapter  VI. 

Sect.  4. 

CoDUseet  of 
Sutute  Mer- 
chant or  Staple. 

^PeraoDS  claim- 
ing under  an 
.Award. 


^  Award  under 
&  18  Vict 
,  125,  a.  16. 


The  conusee  of  a  statute  merchant  or  staple  may  bring  this  ac- 
tion («). 

An  award  under  a  submission  to  arbitration  will  giye  a  good  title  od 
which  to  maintain  this  action :  thus,  where  the  pIainti£F  and  the  de- 
fendant in  ejectment  had  before  referred  their  right  to  the  land  to  an 
arbitrator,  who  had  awarded  in  favour  of  the  plaintiff,  it  was  held, 
that  the  award  concluded  the  defendant  from  disputing  the  plaintif  s 
title  to  the  land  in  an  action  of  ejectment  (/). 

Prior  to  the  passing  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict  c.  125,  where  an  award  directing  the  delivery  up  of  land 
was  disobeyed,  the  remedy  was  either  by  action  or  attachmeDt;  but 
this  remedy  proving  in  many  cases  expensive  and  dilatory,  thatstitote 
enacts,  sect.  16,  that  when  any  award  made  under  its  provisions  dindi 
that  land  capable  of  being  made  the  subject  of  ejectment  shall  be  de- 
livered up,  or  that  any  party  is  entitled  thereto,  the  Court  may  order 
the  parties  to  the  reference  being  in  possession,  and  others  claiming 
under  them  subsequently  to  the  submission,  to  deliver  up  poeeeaaon; 
and  the  rule  of  Court  or  order  to  deliver  up  possession  shall  hare  tlie 
effect  of  a  judgment  in  ejectment,  and  execution  may  issue,  and  pos- 
session shall  be  delivered  by  the  sheriff  as  in  a  judgment  in  ejectmeDt 


How  Proceed- 
ings in  Eject- 
ment are  com- 
menced. 


16  &  16  VicL 
c.  76,  s.  168. 


Sect.  169. 


Sect.  6. — Writ  and  Notice. 
(a)  Title,  Parties  and  Venue. 
Formerly,  proceedings  in  ejectment  were  commenced  by  the  ddiv«y 
of  the  declaration  and  the  notice,  signed  by  the  casual  ejector,  to  the 
tenant  in  possession.    This  had  the  effect  of  the  ordinary  process  u 
other  actions,  and  by  it  the  party  in  possession  was  informed  of  the 
claim  set  up  by  the  lessor  of  the  plaintiff,  and  was  required  to  appear 
and  defend  bis  title.     But  now,  by  the  Common  Law  Procedure  Act, 
16  &  16  Vict.  c.  76,  s.  168,  it  is  enacted,  that  "  Instead  of  the  present 
proceeding  by  ejectment,  a  writ  shall  be  issued,  directed  to  the  penooi 
in  possession  by  name,  and  to  all  persons  entitled  to  defend  the  posses* 
sion  of  the  property  claimed,  which  property  shall  be  described  iathe 
writ  with  reasonable  certainty."    Section  169  enacts,  that  "the  writ  shsH 
state  the  names  of  all  the  persons  in  whom  the  title  is  alleged  to  be,  and 
command  the  persons  to  whom  it  is  directed  to  appear  within  sixteen 
days  after  service  thereof  in  the  Court  from  which  it  is  issued,  to  defend 
the  possession  of  the  property  sued  for,  or  such  part  thereof  as  they  nay 
think  fit;  and  it  shall  contain  a  notice,  that  in  default  of  appearance 
they  will  be  turned  out  of  possession ;  and  the  writ  shall  bear  teste  of 

(e)  Co.  Litt.  42a;  Hammond  ▼.  Wood,  2      &  P.  Doe  ±  GrewmOo  ▼.  ittpv,  H«M 
Salk.  568.  AnizM,  1S02,  MS. 

(/)  Doe  d.  Morrie  t.  Roeser,  8  East,  15 ; 
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the  day  on  which  it  is  issued,  and  shall  be  in  force  for  three  months.     Book  III. 
and  shall  be  in  the  form  contained  in  Schedule  (A.),  to  this  act  annexed,   ^"8bct."6.^'' 
No.  13  iff),  or  to  the  like  effect;  and  the  name  and  abode  of  the 
attorney  issuing  the  same,  or  if  no  attorney,  the  name  and  residence 
of  the  party  shall  be  indorsed  thereon  in  like  manner  as  hereinbefore 
enacted  with  reference  to  the  indorsements  on  a  writ  of  summons  in  a 
personal  action ;  and  the  same  proceedings  may  be  had  to  ascertain 
whether  the  writ  was  issued  by  the  authority  of  the  attorney  whose 
name  was  indorsed  thereon,  and  who  and  what  the  claimants  are,  and 
their  abode,  and  as  to  staying  the  proceedings,  upon  writs  issued  with- 
out authority,  as  in  the  case  of  writs  in  personal  actions."     In  some  Tenant  to  find 
cases  proceedings  may  be  taken  under  the  213th  section  of  the  same  ®**^'  ^^^  ^^^* 
statute,  which  is  similar  in  substance  to  1  Geo.  IV.  c  87,  s.  1,  and 
enacts,  that  "  Where  the  term  or  interest  of  any  tenant  now  or  here- 
after holding  under  a  lease  or  agreement  in  writing  any  lands,  tene- 
ments or  hereditaments  for  any  term  or  number  of  years  certain,  or 
irom  year  to  year,  shall  have  expired  or  been  determined  either  by 
the  landlord  or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or 
any  one  holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver 
up  possession  accordingly,  after  lawftil  demand  in  writing  made  and 
signed  by  the  landlord  or  his  agent,  and  served  personally  upon  or 
left  at  the  dwelling-house  or  usual  place  of  abode  of  such  tenant  or 
person^  and  the  landlord  shall  thereupon  proceed  by  action  of  eject- 
ment for  the  recovery  of  possession,  it  shall  be  lawful  for  him,  at  the 
foot  of  the  writ  in  ejectment,  to  address  a  notice  to  such  tenant  or  per- 
son requiring  him  to  find  such  bail,  if  ordered  by  the  Court  or  a  judge, 
and  for  such  purposes  as  are  hereinafter  next  specified ;  and  upon  the 
appearance  of  the  party  on  an  affidavit  of  service  of  the  writ  and 
notice,  it  shall  be  lawful  for  the  landlord  producing  the  lease  or  agree- 
ment, or  some  counterpart  or  duplicate  thereof,  and  proving  the  exe- 
cution of  the  same  by  affidavit,  and  upon  affidavit  that  the  premises 
have  been  actually  enjoyed  under  such  lease  or  agreement,  and  that 
the  interest  of  the  tenant  has  expired,  or  been  determined  by  regular 
notice  to  quit,  as  the  case  may  be,  and  that  possession  has  been  law- 
iiilly  demanded  in  manner  aforesaid,  to  move  the  Court  or  apply  by 
summons  to  a  judge  at  chambers  for  a  rule  or  summons  for  such 
tenant  or  person  to  show  cause,  within  a  time  to  be  fixed  by  the  Court 
or  judge  on  a  consideration  of  the  situation  of  the  premises,  why  such 

(g)  Form  of  writ: —  other  persons  therefrom:  These  are  to  wiU 

"  Victoria,  &c.  to  X.  Y,  Z,  and  all  persons  and  command  you,  or  such  of  you  as  deny 

entitled  to  defend  the  possession  of  the  alleged  title,  within  sixteen  days  after 

[dewcribe  the  property  with  retuonabU  cer-^  service  hf^reof,  to  appear  in  our  Court  of 

tami^lf  "*  ^^®  parish  of ,  in  the  county      to  defend  the  said  property,  or  such 

of  ,  to  the  possession  whereof  J,j  B.  part  thereof  as  you  may  be  advised ;  in  de- 

and  Cf  or  some  or  one  of  them,  claim  to  be  fault  whereof  judgment  may  be  signed,  and 

[or  to  have  been  on  and  since  the  - —  day  you  turned  out  of  possession. 

of ,  A.  D.  ]  entitled  and  to  qect  all  "  Witness,  &c." 
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rEze- 


.315. 


tenant  or  persons  should  not  enter  into  a  recognizance  by  himeelf  and 
two  sufficient  sureties  in  a  reasonabk  sum  conditioned  to  pay  tfaecoits 
'  and  damages  which  shaU  be  recovered  by  the  claimants  in  the  actioa; 
and  it  shall  be  lawful  for  the  Court  or  judge  upon  cause  shown,  or 
upon  affidavit  of  the  service  of  the  rule  cm*  summons  in  case  no  cause 
shall  be  shown^  to  make  the  same  absolute  in  the  whole  or  io  part, 
and  to  order  such  tenant  or  person,  within  a  time  to  be  fixed,  apona 
consideration  of  all  the  circumstances,  to  find  such  bail,  with  socb  con- 
ditions and  in  such  manner  as  shall  be  specified  in  the  said  role  or 
summons,  or  such  part  of  the  same  so  made  absolute ;  and  incase  the 
party  shall  ne^ect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  in- 
duce the  Court  or  judge  to  enlarge  the  time  for  obeying  the  same,  then 
the  lessor  or  landlord  filing  an  affidavit  that  such  rule  or  order  Ins 
been  made  and  served  and  not  complied  with,  shall  be  at  liberty  to 
sign  judgment  for  recovery  of  possession  and  costs  of  suit  in  the  fcnn 
contained  in  the  Schedule  (A.)  to  this  act  annexed,  marked  No.  21,  or 
to  the  like  effect  (A)."    And  the  lease  or  agreement  which  the  landlord  is 
bound  to  produce  under  the  1  Geo.  IV.  c.  87,  s.  1,  and  also  under  ik 
above  section,  ought  to  be  annexed  to  the  affidavits  in  support  of  the 
motion  (£).     Section  215  of  the  Common  Law  Procedure  Act  enacts,  • 
that  ^*  In  all  cases  in  which  such  security  shall  have  heea  given  as 
aforesaid,  if  upon  the  trial  a  verdict  shall  pass  for  the  claimant,  un- 
less it  shall  appear  to  the  judge  before  whom  the  same  shall  hare  been 
had  that  the  finding  of  the  jury  was  contrary  to  the  evidence,  or  that 
the  damages  given  were  excessive,  such  judge  shaU  not,  excqpt  bj 
consent,  make  any  order  to  stay  judgment  or  execution,  except  on 
condition  that  within  four  days  from  the  day  of  the  trial  the  defendant 
shall  actually  find  security,  by  the  recognizance  of  himsdf  and  tiro 
sufficient  sureties,  in  such  reasonable  sum  as  the  judge  shall  direct, 
conditioned  not  to  commit  any  waste,  or  act  in  the  nature  of  waste,  or 
other  wilful  damage,  and  not  to  sell  or  carry  off  any  standing  crops» 
hay,  straw  or  manure  produced  or  made  (if  any)  upon  the  pienHsea, 
and  which  may  happen  to  be  thereupon,  from  the  day  on  whid  the 
verdict  shall  have  been  given  to  the  day  on  which  execution  shaU 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside,  as  the 


(A)  **  In  the  Queen'a  Bench. 

"  The day  of ,  a.d.  18    . 

[date  rfwrU."] 
"  Yorkshire,  \  On  the  day  and  year  ahove 

to  wit  \  written,  a  writ  of  our  lady 
the  Queen  issued  forth  of  this  Court,  with  a 
notice  thereunder  written,  the  tenor  of  which 
writ  and  notice  follows  in  these  words;  that 
is  to  say, 

[Here  copy  the  writ  and  notice,  which  latter 
may  be  as  follows  .•] 

"  *  Take  notice,  that  you  will  be  required, 
if  ordered  by  the  Court  or  a  judge,  to  give 
bail  by  yourself  and  two  sufficient  sureties, 


conditioned  to  pay  the  costs  and  ( 
which  shall  be  recovered  in  this  actioO"' 

"  And  C.  D.  has  appeared  V  ^T  *I 
attorney  [or  in  person  J  to  the  said  mW^ 
has  been  ordered  to  give  bail,  wnsaiBt  w 
the  statute,  and  has  iailed  so  to  do:  There- 
fore it  is  considered  that  the  said  [*gtj^ 
sert  name  {^landlord']  do  recover  pu**** 
of  the  land  in  the  said  writ  mcsitioQeivw 
the  appurtenances,  together  with  £ — '  ** 
costs  of  suit" 

(i)  Doe  d.  Fomean  ▼.  Rm,  2  Low.  U.S  r. 
322. 
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case  may  be :  provided  always,  that  the  recognizance  last  above  men-     Book  III^ 
tioned  shall  immediately  stand  discharged  and  be  of  no  effect,  in  case     "sbct\ 


proceedings  in  error  shall  be  brought  upon  such  judgment,  and  the 
plaintiff  in  error  shall  become  bound  in  the  manner  hereinbefore  pro- 
vided."   And  by  section  216  it  is  enacted,  that  ^'All  recognizances  Sect  216. 
and  securities  entered  into  as  last  aforesaid  may  and  shall  be  taken 
respectively  in  such  manner  and  by  and  before  such  persons  as  are 
provided  and  authorized  in  respect  of  recognizances  of  bail   upon 
actions  and  suits  depending  in  the  Court  in  which  any  such  action  of 
ejectment  shall  have  been  commenced ;  and  the  officer  of  the  same 
Court  with  whom  recognizances  of  bail  are  filed  shall  file  such  recog- 
nizances and  securities,  for  which  respectively  the  sum  of  two  shillings 
and  sixpence,  and  no  more,  shall  be  paid ;  but  no  action  or  other  pro- 
ceeding shall  be  commenced  upon  any  such  recognizance  or  security 
after  the  expiration  of  six  months  from  the  time  when  possession  of 
the  premises,  or  any  part  thereof,  shall  actually  have  been  delivered  to 
tfae  landlord." 

By  section  217  it  is  enacted,  that  "  In  all  actions  of  ejectment  here-  Right  of  l 
after  to  be  brought  in  any  of  her  Majesty's  Courts  at  Westminster  by  Trkiity  Term, 
any  landlord  against  his  tenant,  or  against  any  person  claiming  through  '^^  2^7. 
or  under  such  tenant,  for  the  recovery  of  any  lands  or  hereditaments 
in  any  county,  except  London  or  Middlesex,  where  the  tenancy  shall 
expire,  or  the  right  of  entry  into  or  upon  such  lands  or  hereditaments 
shaU  accrue  to  such  landlord,  in  or  after  Hilary  or  Trinity  Terms  re- 
spectively, it  shall  be  lawful  for  the  claimant  in  any  such  action,  at  any 
time  within  ten  days  after  such  tenancy  shall  expire,  or  right  of  entry 
accrue  as  aforesaid,  to  serve  a  writ  in  ejectment  in  the  form  contained 
in  the  Schedule  (A.)  to  this  act  annexed,  marked  No.  13(J),  except  that 
it  shall  cooamand  the  persons  to  whom  it  is  directed  to  appear  within  ten 
days  after  service  thereof  in  the  Court  in  which  such  action  may  be 
brought;  and  the  like  proceedings  shall  be  thereupon  had  as  herein- 
before provided,  save  that  it  shall  be  suflScient  to  give  at  least  six 
clear  days'  notice  of  trial  to  the  defendant  before  the  commission  day 
of  the  assizes  at  which  such  ejectment  is  intended  to  be  tried ;  and 
any  defendant  in  such  action  may,  at  any  time  before  the  trial  thereof, 
apply  to  a  Judge  by  summons  to  stay  or  set  aside  the  proceedings,  or 
to  postpone  the  trial  until  the  next  assizes ;  and  it  shall  be  lawful  for 
Efae  judge,  in  his  discretion,  to  make  such  order  in  the  said  cause  as  to 
bim  shall  seem  expedient."    This  section  is  simitar  to  1 1  Geo.  IV.  k  1 
l^iii.  IV.  c.  70,  s.  36.     Section  218  is  as  follows :— ''  Nothing  herein  Sect  218. 
i^ontained  shall  be  construed  to  prejudice  or  affect  any  other  right  of 
iction  or   remedy  which  landlords  may  possess  in  any  of  the  cases 
lereinbefore  provided  for  otherwise  than  hereinbefore  expressly  en- 


(J)  Ante,  749,  note  (g). 
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acted."  Where  the  rent  or  value  of  the  premises  is  less  than  502^ 
proceedings  may  be  taken  under  the  County  Court  Act,  9  &  10  Vid 
c.  95,  8.  122. 

Ejectment  being  a  local  action,  the  venue  must  be  laid  in  the 
county  in  which  the  premises  are  situate ;  for  the  proceedings  beiog  in 
rem,  the  effect  of  the  judgment  ccuinot  be  had,  nor  can  the  sheriff  give 
possession  if  the  venue  be  not  laid  in  the  proper  county  (A).  Bat  now, 


I S^  16 Viet    by  the  15  &  16  Vict  c.  76,  s.  182,  "The  Court  or  a 


may, 


the  application  of  either  party,  order  that  the  trial  shall  take  place  in 
any  county  or  place  other  than  that  in  which  the  venue  is  laid ;  aod 
such  order  being  suggested  on  the  record,  the  trial  may  be  had  accord- 
ingly." 

More  particularity  is  required  in  the  description  of  the  preflMes 
than  was  necessary  in  the  old  declaration  in  ejectment.    The  parish 
p«Mie  and  county  ought  of  course  to  be  stated ;  and  it  would  be  advisaUetD 
mention  the  name  or  abuttals  of  the  property.     If  an  insufficient  de 
scription  be  given,  the  course  is  to  apply  for  better  particolare,  whidi 
under  section  175  would  probably  be  granted,  even  before  appearance. 
The  cases  decided  under  the  old  mode  of  proceeding  will  not  be  found 
inapplicable.     It  was  not  necessary,  though  usual,  to  state  io  die  de- 
claration that  the  premises  were  situated  in  a  parish  or  handet;  it  ms 
sufficient  to  mention  the  name  of  the  place  in  which  they  were  situate, 
without  also  describing  it  by  the  name  of  its  ecclesiastical  or  aril 
division.     It  had  also  been  held,  that  the  statement  of  the  couatjf 
alone  in  which  the  lands  lay  was  suflScient  (Z).     When  the  prenuses 
were  situated  in  different  parishes,  it  has  been  usual  to  enumerate  the 
whole  as  lying  in  one  parish,  and  to  repeat  the  description  asiyiogiB 
the  other  parish :  but  it  was  probably  sufficient  to  describe  ^  whole 
as  lying  in  the  parishes  of -4..  and  -B.(»i);  for  it  was  not  necessaiy® 
ejectment  to  aver  the  premises  to  be  in  a  parish ;  if  they  weredecribed 
as  being  in  the  parish  of  A.  and  B.y  the  Court  would  construe  it  to 
mean  part  in  the  parish  of  A,  and  part  in  B, ;  -B.  being  the  name  « 
a  parish  (n).     Willi  respect  to  the  certainty  required  in  describing  tv 
locality  of  the  premises  sought  to  be  recovered,  so  much  certaintj  vas 
not  required  in  describing  the  locality,  as  in  the  description  of  the  pre- 
mises ;  for  instance,  where  in  ejectment  the  premises  were  described 
as  being  in  the  parish  of  Westbury,  and  it  was  proved  that  th^  wei« 
two  parishes  of  Westbury,  viz.  Westbury  on  Trym,  and  Westbuiy  oo 
Severn ;  it  was  held,  that  this  was  not  a  fatal  variance  (o) :  w  ^''^ 
the  premises  were  described  as  being  in  Famham,  and  diey  wefe 


{k)  Anon.t  6  Mod.  222  ;  Mostyn  v.  Fabri- 
gas,  Cowp.  161,  176. 

(/)  Doe  d.  Edwards  v.  Gunning,  7  Ad.  & 
El.  240 ;  2  Nev.  &  Per.  260;  Will  Wol.  & 
Dav.  460. 

(m)  2  Chit  Plead.  671,  n.,  7th  ed. 


(n)  GoodHtk  d.  Brtmhriige  ▼.  WsMer^ 
Taunt.  671;  but  see  contra,  l>«iJ«r«" 
V.  Edwards,  1  Mood.  &  Robi  319.  ..  ^ 

(o)  Doe  d.  James  ▼.  Harris,  i  Mii»  « 
Selw.  S26. 
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proved  to  be  in  Farnham  Royal ;  it  was  held,  that  this  was  not  a  fatal 
variance,  unless  it  could  be  shown  that  there  were  two  Farnhams(p) : 
so  where  the  premises  were  laid  to  be  in  the  parish  of  St.  Luke,  in  the 
county  of  Middlesex,  and  there  are  two  parishes  of  St.  Luke  in  that 
county,  the  one  St.  Luke,  Chelsea,  and  the  other  St.  Luke,  Old  Street, 
or  more  commonly  called  St.  Luke,  Middlesex ;  it  was  held  not  to  be 
a  fatal  variance  (q) ;  but  where  premises  where  described  as  being  in 
the  united  parishes  of  St.  George  the  Mailyr  and  St.  George's,  Blooms- 
bury,  and  were  proved  to  be  situated  in  St.  George's,  Bloomsbury, 
only :  the  variance  was  held  to  be  fatal,  although  the  parishes  were 
united  by  act  of  parliament,  for  the  purpose  of  a  joint  provision  for  the 
poor  (r).     It  would  seem  that  the  omission  of  all  local  description  was 
error,  though  the  county  and  vill  in  which  the  demise  was  made  were 
stated  in  the  declaration,  and  the  county  was  stated  in  the  margin  («). 
In  one  case  it  was  held,  that  the  vill  in  which  the  demised  lands  lie, 
might,  after  verdict,  be  collected  from  the  vill  in  which  the  ejectment 
is  laid  to  have  been  committed  (0-    These  matters,  however,  are  now 
of  less  importance  than  heretofore,  seeing  that,  in  addition  to  the 
power  of  obtaining  better  particulars,  by  the  222nd  section  of  the  Com- 
mon Law  Procedure  Act,  16  &  16  Vict.  c.  76,  and  the  17  &  18  Vict 
c.  125,  8.  96,  judges  of  the  superior  Courts  are  bound  to  make  all  such 
amendments  as  may  be  necessary  for  determining  the  real  questions 
between  litigants  {u). 

(b)  Persons  bringing  the  Action, 
We  have  seen  that  in  the  writ  in  ejectment  are  to  be  stated  the  Title  of  Par- 
names  of  all  the  persons  in  whom  the  tide  is  alleged  to  be,  and  that  by  ^^ 
the  222nd  section  of  the  Common  Law  Procedure  Act,  16  &  16  Vict. 
c.  77,  and  the  17  &  18  Vict  c.  126,  s.  96,  large  powers  of  amendment 
are  conferred  upon  the  judges  of  the  superior  Courts,  which  they  are 
bound  to  exercise  for  the  purpose  of  determining  the  real  questions 
in  controversy  between  suitors.     We  have  now  to  consider  by  what 
parties  ejectment  may  be  maintained.     It  may  be  maintained  for  free- 
hold lands^  by  a  person  attainted  of  felony,  when  there  has  been  no 
office  found  on  behalf  of  the  king(v).    A  corporation  aggregate  is  not 
bound  to  mention  in  the  writ  the  Christian  names  of  those  who  com- 
pose it;  but  if  the  corporation  be  sole,  the  name  of  baptism  had  better 
be  inserted  (ar). 

Where  a  term  is  limited  to  trustees,  for  securing  the  payment  of  an  Tide  of  Tru». 
annuity,  or  portions,  or  the  like,  although  the  trustees  seldom  act,  it 


(p)  Doe  d.  TolUt  ▼.  SaUer,  13  East,  9. 

(q)  Doe  d.  Boy*  v.  Carter,  1  You.  &  Jer. 
492. 

(r)  OoodHtU  d.  Pituent  v.  Lammiman,  2 
Camp.  274 ;  6  Esp.  128. 

(«)  Doe  d.  Bogert  ▼.  Both,  2  Nev.  &  Man. 
440. 


(t)  Goodright  d.  Smallwood  ▼.  Sirother,  2 
W.  Black.  706. 

(tt)  Seep.  852a. 

(v)  Doe  d.  Griffith  or  Evaiu  v.  Pritchard, 
6  Barn.  &  Add.  765;  2  Nev.  &  Man.  489. 

(«)  Run.  Eject.  150;  and  aee  ante, 
Sect  4,  p.  742. 
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will  be  advisable  to  insert  in  the  writ  their  names,  and  also  that  of  tbe 
cestui  que  trust  (y).  ApplicatioUi  however,  should  in  strictness  be  fint 
made  to  such  trusteeSi  for  their  consent  to  u$e  their  names;  and  where 
the  names  of  any  parties  are  inserted  in  the  writ  without  their  coDsent, 
the  Court,  on  ipotioa,  will  probably  order  their  names  to  be  struck  oot 
of  the  declaration,  unless  the  justice  of  the  case  should  be  thereby  de- 
feated {z) :  and  the  party  served  with  the  writ  may,  before  appearuoe, 
move  the  Court  fw  that  purpose  (a).  The  Court  will  aot  interfcreoa 
behalf  of  either  party,  where  there  is  a  dispute  as  to  tbe  inheritance (i). 
In  one  case,  under  the  old  system,  the  Court  refused,  at  the  iostaoce 
of  the  defendant,  to  interfere  against  a  plaintiff,  who  had  laid  a  deffiiie 
by  the  assignees  of  a  bankrupt  without  their  permission;  theybsTiDg 
given  up  the  property  to  tbe  bankrupt,  and  the  plaintiff  daimiDg  under 
him(c).  In  another  case  tbe  Court  struck  out  the  name  of  a  lenor 
of  the  plaintiff,  under  whom  the  defendant  claimed,  the  acti(Hi  beiag 
defended  to  protect  his  interest  against  that  of  the  lessors  of  thepkin- 
tiff  (cQ.  Where  the  plaintiff  obtained  a  verdict  in  ejectment,  on  a  cooot 
on  a  supposed  demise  by  a  party,  without  his  authority,  and  without 
his  concurring  in  the  action,  the  Court  set  aside  the  verdict  (e). 

Questions  of  great  nicety  have  arisen  a^  to  tbe  right  of  joint  taiaoti 
in  common  and  copareeners  to  join  or  sever  in  actions  of  ejedvc^^ 
These  questions  have,  however,  been  rendered  unimportant  by  the 
Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  169,  in  pw 
suance  of  which  the  writ  will  state  indiscriminately  the  names  of  ail 
the  persons  in  whom  the  title  is  alleged  to  be.     It  may,  howe?6r,be 
observed,  that  it  is  not  compulsory  upon  joint  tenants  or  coparoepen 
to  join  in  the  writ  of  ejectment,  as  each  may  sue ;  it  having  been  d^ 
cided,  that  ^'ectment  will  lie  at  the  suit  of  each  for  the  recovery  of  the 
whole  premises,  although  the  joint  tenancy  is  severed  by  the  separate 
letting  (/).    So  one  joint  tenant  may  maintain  ejectment  for  his  ova 
9hare  of  a  copyhold,  descending  by  custom  to  all  the  children  eqoally 
of  the  tenant  last  seised;  but  it  will  be  considered  as  a  aeveianceof 
tbe  tenancy  {g).    Where,  by  an  under-lease  power  was  reserved,  on 
^on•rpayment  of  rent,  **  to  the  lessors  and  the  original  lessor"  to  eotir} 
it  was  held,  that  the  demise  was  properly  laid  to  be  by  the  kssois 
alone,  and  that  it  need  npt  be  a  joint  demise  by  the  lessors  and  A^ 
original  lessor  (A). 

When  a  pauper  has  been  let  into  possession  of  parish  property  by 


(y)  MorrU  ▼.  Bqrvyt  1  WiUu  1 5    Ru^. 
Eject.  211. 
{z\  Adams,  Eject  168,  4th  ed. 
(a)  Doe  d.  Shepherd  v.  Roe,  2  Chit  171. 
ih)  Doe  d.  Proner  ▼.  Kingy  2  DowL  fi»80. 

(c)  Doe  d.  Vine  v.  Figgine,  3  Taunt  440. 

(d)  Doe  d.  Buret  ▼.  a^fton,  4  Ad.  &  El. 
809 ;  S,  a  nom.  Doe  d.  Orchard  v.  Sfubbe,  6 
Nev.  &  Man.  857. 


(<}  Doe  d.  Bammek  ▼.  I'Effi*,  2  Chit  Ui 

(/)  Doe  d,Luthamr,  Fern,  ZCmp.^ 

(g)  Roed,  Roper  ▼.  lanedA,  12  U^^* 

&P.Doe  d.  Martack  ▼.  Read,  12  East  5?: 

and  see  Doe  d.  IFhavnum  v.  Ckepivh  J  Twit 

120. 

(A)  Doe  d.  Be4ford  v.  White,  4  Bwg.27li 
12  Moore,  $26;  an4  aee  Doe  d.  Bentfl'f- 
Adam,  2  Cr.  &  Jenr.  282;  2  ly.  tS9. 
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tbe  parish  officers^  the  title  ought  to  be  laid  in  the  parish  officers  for    Book  III. 
the  time  being,  when  the  ejectment  is  brought  (t).  ^Se"'^.^  ' 

Where,  under  the  old  practice  seyeral  demises  were  apparently  in-  ~     T 
consistent,  the  Court,  to  assist  the  title  of  the  plaintiff,  would  perhaps  Court  will  as- 
have  permitted  him  to  enter  a  non  pros,  as  to  all  the  demises  but  that  of'^ij^cUinT- 
which  he  could  legally  sustain :  and  after  verdict,  if  by  any  means  it  an& 
could'  be  presumed  that  the  plaintiff  had  title,  as  stated  in  tlie  declara- 
tion, the  C!ourt  would  support  it    Where  a  declaration  in  ejectment, 
by  churchwardens  and  overseers,  contained  two  sets  of  counts,  one  de- 
scribing them  by  their  office  without  their  names,  and  the  other  by 
their  nantes  without  their  office ;  it  was  held,  that  the  objection,  if  any, 
was  cured  after  verdict  (A).     In  a  similar  case,  the  Court  ordered,  one 
set  of  counts  to  be  struck  out  (I).    So  where  the  demise  was  laid  to  be 
by  the  mayor,  burgesses,  &c.,  of  the  borough  town  of  M.,  and  on  the 
trial  it  tamed  out  from  the  charter,  that  the  name  of  the  corporation 
was  ^*  the  mayor,  &c.,  of  M, ;  it  was  held,  that  this  was  no  variance, 
it  appearing  from  the  charter,  which  was  in  eyidence,  that  Jf.  was  a 
borough  town  (m).    These  points,  however,  are  now  of  small  practical 
importance,  since  the  passing  of  the  Common  Law  Procedure  Act, 
15  &  16  Vict.  c.  76,  and  the  provisions  contained  in  sections  222, 143, 
and  144,  and  in  the  17  k  18  Vict.  c«  125,  s.  96,  relating  to  amend* 
ment  and  arresting  the  judgment. 

(c)  WrU.    Date. 

As  the  claimant  most  recover  by  the  strength  of  his  own  title,  he  The  Writ 
mnst  show  a  good  and  subsisting  one  at  the  time  of  the  ejectment  ^ated  tubse- 
brought;  and  mnst,  therefore,  state  in  the  writ  some  day  on  or  sub-  qucntly  tothe 
sequent  to  which  his  title  accrued  (n).    It  will  be  the  better  way  to  lay  Title. 
the  day  as  far  back  as  the  claimant's  title  will  admit  (o). 

In  ejectment  on  the  demise  of  an  heir  by  descent,  the  demise  was  Hein. 
laid  on  the  day  the  ancestor  died,  and  held  well  enough  after  verdict; 
for  as  to  Ae  fraction  of  a  day,  a  fiction  of  law  may  heal,  but  will  not 
hart(p).     So  it  was  held  that  a  posthumous  son,  taking  under  the 

(0  Doe  d.  Piiminiter  {Churehwwrdtnt)  v.  (m)  Doe  d.  Maldam  {Corporaikm)  ▼.  JH/- 

Moe,  1  WUL  WoL  &  Hod.  347.    See  the  •  ler,l  Barn.  &  Aid.  699. 

•Utute  59  Geo,  III.  c  12,  s.  17,  which  em-  (n)  Esp.  N.  P.  444;    Run.  Ej^ct  214; 

powers  cfaiirchwardenB  and  overieers  to  take  Goodiitle  d.  OaUoway  v.  Herhert,  4  Term 

landa  and  hereditaments  in  the  nature  of  a  Rep.  680. 

body  corporate,  and  declares  that,  in  all  (o)  Bull.  N.  P.  87.  See  ante,  ^56.  If, 
actions  brought  in  respect  thereof,  it  shall  however,  a  lessor,  after  entry  for  breach  of 
be  tafilcieiit  to  name  tbe  churchwardens  the  terms  of  a  lease,  brings  an  action  for 
Bod  OTerseers  Uxr  the  time  being,  describing  damages,  the  day  of  the  demise  in  the  eject- 
thcM  as  the  cfaarcfawardens  and  overseers  ment  will  be  taken  as  the  day  of  his  re- 
ef the  poor  of  the  parish  for  which  they  entry,  so  that  he  will  not  be  able  to  recover 
sfaaH  act,  and  naming  such  parish.  Ante,  damages  for  rent  accruing  after  that  day  t 
74a.  Olderthaw  v.  Holt,  12  Ad. &  EI.  690;  4  Per. 

{k)  Doe  d.  Orieion  v.  Harpur,  2  DowL  &  &  Dav.  307 ;  Arn.  &  Hod.  1. 

Ryl.  708.  (p)  Roed.  Wrangham  v.  Heruy,  Z  Wils. 

(2)  Doe  d.  LUmdetiUoY.Roe,^Dovrl  222;  274;  Dm  d.  Gramt  v.  Weik,  10  Ad.  ft  EU 

Tyr.  &  Gr.  1084.  427 ;  2  Per.  &  Dav.  396. 
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gtatute  10  &  11  Will.  III.  c.  16,  might  lay  the  demise  from  the  day 
of  his  father's  death ;  for  the  defendant  may  be  estopped  to  say  the 
plaintiff  was  not  bom  at  the  time  of  the  demise  laid  (q). 

An  executor  may  state  his  title  to  have  accrued  before  probate 
granted  (r). 

Where  a  sequestration  of  glebe  land  was  published  after  the  expi- 
ration of  a  notice  to  quit,  a  demise  by  the  rector,  laid  on  a  day  sab- 

uent  to  the  expiration  of  the  notice,  and  preceding  the  publicatioo, 
held  good,  though  the  bishop  had  previously  indorsed  the  writ- 
Let  sequestration  issue  («)." 

In  ejectment  on  a  forfeiture  of  a  lease,  the  title  may  be  stated  to 
have  accrued  on  the  day  on  which  the  forfeiture  was  incurred  (0-  So 
it  may  be  laid  on  the  same  day  that  a  disclaimer  was  made  (u).  Where 
the  lease  contained  the  usual  clause  of  re-entry,  and  a  covenant  gene- 
rally to  repair,  with  a  further  covenant,  within  three  months  after 
notice,  to  repair  the  defects  pointed  out  in  the  notice,  the  title  may  be 
laid  on  a  day  before  the  expiration  of  the  three  months  (pe).  It  wm 
no  ground  of  nonsuit,  in  ejectment  under  the  statute  4  Geo.  II.  c.  28, 
*•  2Cy),  for  a  forfeiture  by  non-payment  of  rent,  that  the  service  of  the 
declaration  was  on  a  day  subsequent  to  that  of  the  demise  to  Jokn  Doe, 
if  it  appeared  that  there  was  rent  in  arrear,  and  no  distress  on  the  pre- 
mises at  the  time  the  declaration  was  served  (z)» 

Where  a  fine  was  levied  with  proclamations,  and  an  actual  entry 
was  necessary  to  avoid  it,  it  was  held  that  the  demise  must  be  laid 
after  such  entry  (a) :  but  where  the  plaintiff's  lessor  entered,  aod 
afterwards  levied  a  fine,  and  then  an  ejectment  was  brought,  and  the 
demise  laid  before  the  fine,  it  was  held  well  enough  (&). 

In  case  of  copyhold  premises,  the  surrenderee  may  lay  the  demise 
on  a  day  between  the  times  of  surrender  and  admittance,  provided  he 
be  admitted  before  trial ;  and  this  rule  extends  to  all  persons  but  the 
lord  (c).  The  same  principle,  however,  did  not  apply  where  assignees 
of  a  bankrupt  sought  to  recover  freehold  lands ;  as  the  bargain  and 
sale,  under  an  old  Bankrupt  Act,  did  not  relate  back  to  the  act  of 
bankruptcy,  so  as  to  vest  the  title  in  the  assignees  from  that  time ; 
and  therefore  a  demise  laid  afler  the  act  of  bankruptcy,  but  before  the 
bargain  and  sale,  was  bad  (d) :  now,  however,  it  would  be  sufficient  if 
afler  the  appointment  of  the  assignees  (e).     In  like  manner,  the  < 


\i 


{q)  Bull.  N.  P.  105. 

(r)  Roe  d.  Bendall  v.  Summerset,  2  W. 
Black.  694;  ante,  235,  735. 

(s)  Doe  d.  Morgan  t.  Bluck,  3  Catnp.  447. 

(0  Doe  d.  Graves  v.  WelU,  10  Ad.  &  El. 
427 ;  2  Per.  &  Dav.  896. 

(«)  Doe  d.  Bennett  v.  Long,  9  Car.&  Pay. 
773. 

(x)  Roe  d.  GoatUy  v.  Paine,  2  Camp.  520; 
and  see  HorsrfaU  v.  Testar,  7  Taunt.  385 ; 
1  Moore,  89. 


(y)  Ante,  718. 

(s)  Doe  d.  Lawrence  ▼.  Skawcrms,  I  Bain. 
&  Ores.  752 ;  5  DowL  &  RyL  711. 

(a)  Doe  d.  Compere  v.  Hidks,  7  Tem  Rcfk. 
433. 

(b)  Musgrave  d.  HiUim  v.  ShOkjf,  1  Wib. 
740. 

(c)  Ante,  740. 

(d)  Doe  d.  EsdaUe  ▼.  Mitdmil,  2  Ifanle  ^ 
Selw.  446. 

(e)  See  ante,  224. 
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veyance  of  an  insolvent's  property  by  the  clerk  of  the  peace,  under  an    Book  III. 
old  Insolvent  Act,  did  not  relate  back ;  and  therefore  a  demise  laid     ^sect.\ 
before  the  execution  of  the  conveyance  was  too  soon  (/). 
With  respect  to  tenants  at  will,  the  plaintifTs  title  shall  be  stated  to  Id  Cases  of  Te- 

nants  st  Will 

have  accrued  subsequently  to  the  time  wheii  possession  is  demanded : 
therefore  where  possession  had  been  demanded  on  the  5th  of  October 
of  a  tenant  at  will,  and  on  ejectment  being  brought,  the  demise  was 
laid  on  the  1st  of  October ;  it  was  adjudged  that  the  plaintiff  could  not 
recover,  the  tenancy  not  having  been  determined  until  after  the  day  of 
the  demise  laid  in  the  declaration  (g). 

Where  a  tenant  held  the  principal  part  of  the  premises  from  the  In  cases  where 
2nd  of  February,  and  the  remainder  from  the  1st  of  May,  and  a  six  fcrentlperiods 
months'  notice  to  quit  was  given  before  the  2nd  of  February,  it  was  o^  Entry, 
considered  uncertain  whether  he  could  recover  in  ejectment  for  the 
part  held  from  the  1st  of  May,  on  a  demise  laid  before  that  day  (A). 

(d)  Subject-Matter. 
The  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  168,  enacts.  Description  of 
that  the  "  property  shall  be  described  in  the  writ  with  convenient  cer- 
tainty/' The  decisions  on  this  point  previously  to  the  passing  of  the 
above  act  may  be  useful.  It  was  necessary  that  the  declaration  should 
state  both  the  quantity  and  the  nature  of  the  land  to  be  recovered  (i) ; 
therefore,  where  the  ejectment  was  for  five  closes  of  arable  and  meadow, 

called  ,  containing  twenty  acres  in  D.,  upon  not  guilty  pleaded, 

and  verdict  for  the  plaintiff,  judgment  was  arrested,  because  it  was 

not  shown  how  much  there  was  of  one  and  how  much  of  the  other  (J). 

The  plaintiff  was  not,  however,  bound  to  declare  for  the  exact  quantity 

which  he  sought  to  recover,  but  might  claim  any  intermediate  quantity 

he  thought  proper;   as,  for  instance,  one  thousand  messuages,  one 

thousand  acres  of  pasture  land,  or  one  thousand  acres  of  arable  land, 

&c.:  and  he  would  recover  according  to  the  quantity  to  which  he  proved 

a  title.     Care,  however,  was  taken  to  state  a  greater  number  than  the 

quantity  claimed ;  for  though  part  might  be  recovered  on  a  demand 

for  the  whole,  yet  the  reverse  did  not  hold ;  and  if  the  plaintiff  proved 

more  than  he  had  declared  for,  he  was  not  entitled  to  recover  it  (A). 

ITpon  the  same  principle,  if  the  plaintiff  proved  a  title  to  but  a  moiety 

of  that  for  which  he  declared,  he  only  recovered  such  half;  thus,  where 

he  declared  for  a  house,  and  the  proof  went  to  show  that  only  part  of 

it  was  bailt  on  the  plaintiff's  land  by  encroachment,  he  recovered  so 

(/}  Doe  d.  WhaHey  ▼.  Telling,  2  East,  ante,  Book  I.,  Chap.  VII.,  Sect  6,  (c),  p. 

257.     See  ante,  229.  297. 

ig)  Ooodtitie  d.  Galloway  ▼.  Herbert,  4  (t)  See  ante,  Sect  S,  p.  720,  &c. 

TenD  Rep.  680.      See  ante,  192.  ( j)  Knight  v.  Symt,  1  Salk.  254. 

(h)  Doe  d.  Davenport  V.  Rhodes,  11  Mees.  (k)  Denn  d.  Bur  git  v.  Purvii,   1  Burr. 

ft  Wela.  600;   1    Dow.  &  Low.  292.    See  330;  Guy  ▼.  Rand,CTO.  Eliz.  12. 
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much  only  as  was  built  on  bis  land  (/).  But  where  the  pLdiUff's, 
being  tenants  in  common^  sought  to  recover  possesuon  of  preiaises, 
and  it  appeared  that  there  were  other  tenants  in  common,  but  do  en* 
dence  was  given  of  their  number ;  it  was  held^  that  the  pkuntifi  liefe 
not  entitled  to  recover^  it  not  being  shown  to  what  portion  of  the  pre- 
mises they  were  entitled ;  the  onus  proband!  in  such  a  case  being 
apparently  on  them  (m). 


Sect.  6.— Service  of  Writ  in  JE^eetmeM. 
(a)  Haw  made. 
As  the  Common  Law  Procedure  Act,  15  &  16  Vict  c  76, 8. 170, 
enacts,  that  the  writ  in  ejectment  '^  shall  be  served  in  the  same  manDtf 
as  an  ejectment  has  heretofore  been  served,  or  in  such  maDner  as  the 
Court  or  a  judge  shall  order,"  the  decisions  relating  to  the  service  of  a 
declaration  in  ejectment  will  be  applicable.    It  has  been  held,  that  tke 
declaration  in  ejectment — being  considered  as  the  process  to  bring  the 
tenant  into  Court— ought  in  general  to  be  personally  served  upon  him, 
and  the  purport  of  it  explained  (n)  at  the  same  time*    If  Ae  tenant 
refused  to  receive  the  declaration,  it  might  be  left  near  him,  with  an 
explanation  of  the  nature  of  the  service  (o) ;  or  with  a  son  living  wim 
the  tenant  (p) ;  or  at  his  house,  he  having  directed  it  should  be  left 
there  (y).    So  where  another  person  prevented  it  from  being  given  to 
the  tenant,  it  might  be  left  near  him  (r).    A  service  on  a  person  wbo 
denied  that  he  was  tenant,  but  whom  a  neighboor  said  that  from  Ae 
description  he  had  no  doubt  was  the  tenant,  has  been  hdd  good(i)* 
So  if  the  tenant  by  fraud  prevented  a  regular  service,  judgment  might 
still  be  obtained  (0-     Even  a  tender  of  the  declaration,  and  reaAng 
the  notice  aloud,  where  the  tenant  refused  to  receive  it,  or  ran  away, 
and  shut  the  door,  or  threatened  with  a  gun  to  shoot  the  person  senriag 
it  if  he  came  near,  have  been  held  good  service  upon  application  to 
the  Court  («).     So  where  the  person  making  the  service  was  assanW 
and  forced  outside  the  gates  of  the  prison  in  which  the  tenant  was  con- 
fined, the  declaration  not  being  left,  it  was  held  sufficient  for  a  rale 
nisi  for  judgment  (ar).     A  service,  however,  on  the  person  in  posscasiCB 
would  not  suffice,  if  it  did  not  appear  that  he  was  also  the  ieM^  ^ 


s 


(2)  Ooodwiu  V.  JBlaekmaih  1  Lev.  334. 

(m)  Doe  d.  Hellyer  v.  Kingj  6  Exch.  Rep. 
791.  / 

(n)  See  poet,  774. 

(0)  Doe  d.  Fesque  ▼.  Rm^  2  Dowl.  449 ; 
Doe  d.  Lord  Somen  v.  Roe,  5  Dowl.  552 ; 
Will.  Wol.  &  Dav.  220;  Wright  d.  BayUy 
▼.  Wrong,  2  Chit  185 ;  Doe  d.  Lowndes  v. 
Roe,  7  Mees.  &  Wels.  439 ;  Doe  d.  Forbes 
▼.  Roe,  2  Dowl.  452. 

(p)  Doe}  d.  OHmes  v.  Roe,  4  Dowl.  691 ; 
1  Har.  &  Wol.  671. 


iq)  Doe  d.  Marlbormgk  (i)dkt)  1.  ^ 
Wol.  P.  C.  66. 

(r)  ^noii.,  2  Chic  1S5. 

(s)  Doe  d.  Hunter  v.  Ree,  5  Dovl  SS*: 
Will.  Wol.  &  Dtkv.  195,  ^ 

(0  Doe  d.  PrUh  v.  Roe,  Z  Dwrl  ^9; 
Doe  d.  Colson  ▼.  Roe,  6  Dowl.  765. 

(11)  2  SelL  Prac.  173;  and  tee  DssJ^ 
WilU  ▼.  Roe,  3  DowL  582 ;  and  Zfoi  d.  IM 
V.  Roe,  7  Scott,  846. 

(«}  Doe  d.  Mofm  ▼.  Roe,  II  Meet.  * 
Wela.  77. 
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possession  (y) ;  and  the  rale  applied  to  cases  where  more  ihan  one     Book  III. 
person  was  tenant  (a).  ^"sE^x.'eT'' 

When  service  was  made  personally  on  the  tenant  himself,  it  might  ;"" 

be  made  at  any  place* («),  even  out  of  the  country  (b).    Where  it  was  may  be  made, 
made  upon  the  wile  of  the  tenant,  it  might  be  made  either  on  the  pre- 
Aisesy  or  at  the  hu8band*8  house  elsewhere ;  or  perhaps  at  any  other 
place,  if  it  were  shown  that  the  husband  and  wife  were  living  together 
at  the  time  (c) ;  but  a  service  upon  any  other  person  must  always 'have 
been  made  upon  the  premises.     Where  a  declaration  and  notice  was 
partly  read  over  to  the  tenant  off  the  premises,  and  the  tenant  having 
refused  to  take  it^  it  was  left  with  a  servant  on  the  premises,  it  was 
held  a  good  service  (rf)«    Where  a  tenant  in  possession  was  very  ill 
and  afterwards  died,  and  a  declaration  was  served  on  a  person  at  the 
house  where  he  was  staying  at  the  time  of  his  death,  which  was  not 
fte  premises  sought  to  be  recovered ;  it  was  held  not  to  be  good  ser- 
vice (e).     Where  service  was  made  at  a  house  at  which  it  was  sworn 
it  was  believed  the  tenant  was,  but  was  denied  for  the  purpose  of 
avoiding  service,  a  rule  nisi  was  granted  (/). 

If  there  were  several  tenants  in  possession,  the  plaintiff,  in  order  to  Semee  wfaer« 
be  regular,  ought  to  have  served  a  declaration  upon  each  of  them  sepa-  raTTmanteYii 
ntely  iff) ;  ftttd  a  service  on  one  of  a  declaration  and  notice,  addressed  Poaseiaion. 
to  another,  was  not  good  (A).    A  service  on  one  of  two  tenants  in  pos- 
iession,  with  another  service  on  the  same  tenant  for  the  other,  and  an 
explanation  given,  was  not  sufficient  (i);  so  a  service  on  the  wife  of 
one  of  several  tenants  was  held  not  to  be  good  service  upon  all  (i). 
It  wa«^  however,  considered  that  service  upon  one  of  two  tenants  in 
possession  might  be  good  service  on  both(/).     In  the  case  of  joint 
tenants,  a  service  on  one  of  two  joint  tenants  would  have  been  good 
as  to  both  (m) ;  but  not  if  the  notice  to  appear  were  addressed  to  only 
one  by  nacDe(ft);  nor  if  it  did  not  appear  that  they  both  lived  in  the 
same  house  (e) ;  nor  if  the  servant  were  served  and  not  the  tenant  (p). 
Service  on  one  of  two  joint  tenants,  who  were  alto  copartners  in  trade, 

(y)  1  Tidd'8  Prac.  1215.  it.  B.  MS. 

(z)  Doe  d.  Bromley  ▼.  Roe,  1  Chit  141.  (0  Doe  d.  Bailey  v.  Roe,  1  Boe.  k  FvA. 

(a)  Savage  v.  Dent,  2  Stra.  1064.  869 ;  Doe  d.  Hutchinson  ▼.  Roe,  2  Dov^l. 

lb)  Doe  d.  Daniel  ▼.  JFoodrqffe,  7  Dowl.  418 ;  Doe  d.  Oaskell  ▼.  Roe,  8  Tyr.  84. 
4M.  (fit)  Doe  d.  WUUameon  ▼.  Roe,  10  Moer^, 

(e)  See  poet,  762.  498 ;  Doe  d.  Jordan  or  d.  Tucker  ▼.  Roe,  4 

(d)  Dae  d.  Hope  ▼.  Roe,  8  Com.  B.  Rep.  Dowl.  577;   1   Har.  &  Wol.  671;  Doe  d. 

770.  ClotMfir  V.  Roe,  6  Dowl.  291  ;  Doe  d. 

(•)  Dae  d.   Hartford  ▼.  Roe,  1   Har.  &  t.  Roet  1  Dow.  &  Low.  878 ;  Doe  d.  Rennet 

Wol.  3JS2.  ▼.  Roe,  7  C.  B.  R.  127.     And  in  such  eaie 

(/)  Dae  d.    Tamcroft  ▼.  Roe,  1  Har.  &  the  Court  will  not  set  aside  the  declaration 

Wol.  871.  to  prevent  the  necessity  of  bringing  a  cross 


ig)  ]I«1L  N.  P.  98  i  Doe  d.  Sloe  ▼.  Roe,  8      action,  Doe  d.  Worthay  ▼.  Rm,  10  Jar.  984. 
»wL  e^.  (M)  Doe  d.  Brahy  t.  Roe,  10  C  a  664. 

(A)  Doa  d.  Smith  ▼.  Ro$,  6  DowL  254;  2  (o)  Anon,,  Loili,  801 ;   but  see  Dm  d. 


DowL  66.  (n)  Doe  d.  Braby  t.  Roe,  10  C  K  664. 

(h)  Doa  A,  amiih  ▼.  Ro$,  6  DowL  254;  2  (o)  Anon,,  LoA,  801     ~ 

Har.  &  Wol.  332.  Hemeon  v.  Roe,  %   Har. 

(i)  Daa  d.  Xkaaed  t.  Jtos,  8  Moor«.  678.  Dowl.  404. 

(k)  Doe  d.  GadUn,  East.  T.  40  Geo.  III.  (p)  Jnon^  1  Chit  121 


760 


ACTION  OP  EJECTMENT SERVICE  OP  WRIT. 


Book  III. 

Chapter  YI. 

Sect.  6. 


jL  Serrice  where 
^«  tdiere  are  seve- 

»1  Under-Te- 

nants. 


has  been  held  sufficient  (g).  Service  on  one  of  two  executors  who 
were  in  possession  has  been  held  sufficient  (r).  In  one  case  the  Court 
granted  a  rule  nisi  for  judgment  where  the  service  was  on  one  of  three 
tenants  in  possession,  and  the  affidavits  did  not  state  them  to  be  joiot 
tenants  («).  Where  three  sisters  lived  together,  and  there  was  serrice 
on  one  of  them,  by  delivery  to  the  other  two  the  day  before  term 
commenced,  a  rule  nisi  was  granted  (t).  Where  only  four  out  of  fife 
parish  officers  who  were  in  possession  were  served,  the  rule  for  judg- 
ment can  only  be  drawn  up  as  to  the  premises  in  the  possession  of  the 
four(tt).  A  service  on  two  out  of  three  assignees  of  the  tenant,  who 
was  a  bankrupt  and  could  not  be  found,  was  sufficient  to  grant  a  rale 
nisi  (:r).  An  under  tenant  of  part  could  not  be  considered  as  a  joint 
tenant,  so  as  to  make  a  service  on  him  good  for  the  whole  (y).  A 
service  on  one  of  two  tenants,  who  stated  that  the  other  was  only  hb 
servant,  was  held  good  (z).  Where  a  perfect  service  had  been  made 
on  some  of  several  tenants,  but  was  insufficient  as  to  others^  jodgment 
might  have  been  obtained  against  the  former,  although  it  would  have 
been  refused  against  the  latter  (a). 

Where  ejectment  was  brought  for  premises  which  had  been  demised 
on  lease  to  one  person,  who  had  underlet  to  others,  it  was  necessary 
that  all  the  under-tenants  should  be  served  with  a  copy  of  the  de- 
claration (b)  r  for  although  a  service  upon  the  original  tenant  might 
perhaps  be  sufficient,  yet  as  a  doubt  existed  upon  the  pmnt,  it 
was  considered  most  prudent  to  serve  the  under-tenants.  If,  how- 
ever, service  were  made  upon  the  original  tenant,  and  he  appeared  and 
pleaded,  he  could  not  afterwards  release  himself  from  the  action,  opoa 
the  ground  that  his  under-tenants  and  not  himself  were  in  posses- 
sion (c).  Service  on  a  landlord  of  premises  let  by  him  in  single  rooms 
to  weekly  lodgers,  no  part  of  which  he  himself  occupied,  was  not 
good  (d) ;  but  where  premises  usually  let  to  weekly  lodgers  had  beea 
for  some  time  unoccupied,  service  on  the  landlord  was  sufficient (e). 
Where  lodgers  could  not  be  served,  a  service  on  the  keeper  of  the 
house,  at  the  house,  was  held  sufficient  for  a  rule  nisi  for  jiu%- 
ment  (/). 


(9)  Doe  d.  HaU  ▼.  Roe,  WiU.  Wol  &  Dav. 
892;  Doe  d.  TonOchu  v.  Roe,  WilL  Wol.  & 
Dav.  49;  Dm  d.  (herton  y.  Roe,  9  DowL 
1089:  but  see  Doe  d.  Field  v.  Roe,  2  Chit. 
174;  ifjMn.,  2Chit  176. 

(r)  Doe  d.  Strickland  v.  Roe,  4  Dow.  & 
Low.  431. 

(*)  Right  d. ▼.  ffrong,  2  Chit  175. 

(/)  Doe  d.  Grimee  v.  Roe,  4  DowL  86 ;  1 
Har.  &  Wol.  369. 

(«)  Doe  d.  Weeks  ▼.  Roe,  5  DowL  405  ;  2 
Har.  &  WoL  335. 

(<)  Doe  d.  Puher  y.  Roe,  WUL  WoL  & 
Day.  219. 

(y)  Doe  d.  OMdert  y.  Roe,  2  Har.  &  Wol. 


121. 

(s)  Doe  d.  Sheppard  r.  Roe,WULW«Lk 
Day.  75. 

(a)  Doe  d.  Mmrpky^,  Moon,  2  Out  176: 
Doe  d.  Heneom  y.  Roe,  1  Dow.  ft  Low.  657. 

(6)  Doe  d.  DarUngl9m  {Lord)  v.  CW*.  4 
Barn.  &  Ores.  259. 

(e)  Roe  y.  Wigge,  2  New  Rcpw  336: 
Adams,  Eject  190,  4th  ed. 

(d)  Doe  d.  Hubbard  v.  Aoe,  2  Haz:  ft  WoL 
333. 

(e)  Doe  d.  He^me  v.  Roe,  WUL  WoL  ft 
Day.  72. 

(/)  Deed.  Threader  Y.  Roe,  I  DemL^.S^ 
261. 
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If  one  part  of  the  premises  were  vacant,  and  the  other  in  the  occu-     Book  III. 
pation  of  a  tenant,  it  was  sufficient  to  serve  the  declaration  on  the       sect.  6. 
tenant  who  occupied  the  one  part,  and  affix  a  copy  on  the  door  of  that  s^ice  where 
part  which  was  vacant  {g).    But  inquiries  had  to  be  made  as  to  there  Part  only  is 
being  any  tenants  of  the  part  vacant  (A).  occupie 

Where  the  tenant  had  become  bankrupt,  a  service  on  tlie  messenger,  Service  where 
on  the  premises,  and  on  the  official  assignee,  was  held  sufficient  (i) :  ^  BaiTkrupt. 
and  a  service  on  two  out  of  three  assignees  has  been  held  sufficient  to 
grant  a  rule  nisi  for  judgment  (A). 

Where  a  lessee  was  dead,  service  on  the  person  in  possession  and  Serrice  where 
on  the  widow,  who  was  sole  administratrix,  and  was  believed  to  hold  aead.*"*"^  * 
the  interest  of  the  lessee,  was  held  sufficient  (Z).    Where  a  servant  of 
the  deceased  tenant  remained  in  possession,  there  being  no  legal  repre- 
sentative, the  plaintiff  ought  to  endeavour  to  get  possession;  and  if  tbe 
servant  resisted,  he  might  be  treated  as  tenant  (m). 

Where  the  tenant  in  possession  absconded,  or  from  accidental  ab-  Service  where 
sence,  or  some  other  circumstance,  could  not  be  personally  served,  ab^conded^or*" 
and  the  declaration  had  been  served  on  some  person  residing  at  his  »  absent, 
bouse ;  such  service  on  a  wife,  child,  servant  or  agent  of  the  tenant, 
has  sometimes  been  held  to  be  good  (n) :  but  in  such  a  case,  even  though 
it  appeared  clearly  that  the  tenant  had  been  keeping  out  of  the  way 
for  nine  months,  an  attempt  to  serve  him  ought  not  to  «have  been  de- 
ferred until  the  day  before  the  term  (o).  In  a  case  decided  in  Ireland, 
the  Court  could  only  deem  the  service  of  the  ejectment  upon  the 
known  law  agent  and  receiver  of  a  person  resident  abroad,  out  of  the 
jurisdiction,  good  service  upon  the  party,  upon  the  terms  of  making 
him  give  a  month  to  make  defence  {p).  The  Court  would  not  inter- 
fere to  set  aside  a  judgment  against  the  casual  ejector,  where  there  had 
been  a  service  on  a  son,  and  it  was  sworn  that  the  tenant  was  keeping 
out  of  the  way  to  avoid  service,  on  an  affidavit  denying  that  fact,  if  it 
were  not  also  stated  that  the  tenant  did  not  get  the  declaration  before 
the  first  day  of  the  term  (9).  If  there  was  no  person  at  the  house,  it 
was  held  proper  to  affix  the  declaration  upon  the  door,  or  in  some 
otlier  way  leave  it  upon  the  demised  premises  (r).  A  service  under 
tbe  statute  4  Geo.  II.  c.  28,  s.  2(«),  by  affixing  the  declaration  on  the 

(£)  Dot  d.  EuMtM  V.  RoBt  4  Moore,  469 ;  S.  186 ;  Dm  d.  Paul  v.  Hurtt,  1  Chit.  162. 

Dor  d.  mndU  v.  Roe,  8  Mees.  &  Wels. 279 ;  (m)  Doe  d.  Atkim  v.  iZo«,  2  Chit  179. 

6  Dowl.  898;  Doe  d.  Timothy  v.  Roe,  8  Scott.  (n)  Doe  d.  Bobineon  v.  Roe,  8  Dowl.  11 ; 

126;  5.  C  nom.  Doe  d.  Emery  v.  Roe,  1  Aro.  Doe  d.  Ckildert  v.  Roe,  2  Har.  &  Wol.  121 ; 

517.     But  see  pott,  769.  Doe  d.  Morpeth  v.  Roe,  3  Dowl.  577 ;  Doe  d. 

(A)  Doe  d.  Burroughe  v.  Roe,  7  Dow].  826;  L^  v.  Roe,  ibid.  575.     See  also  post,  768, 

1  Will  Wol.  &  Hod.  544.  764,  765,  766. 

(1)  Doe  d.  BariHg  v.  Roe,  5  Scott,  715;  6  (o)  Doe  d.  BriekddU  v.  Roe,  2  Har.  & 

DowL  456;   1  Am.  2;  Doe  d.  Chadwiek  v.  Wol.  Z^^, 

Roe,  9  Dowl.  492;  Wol.  P.  C.  122;  Doe  d.  (p)  Atum.,  12  Ir.  Rep.  524. 

Jokneon  v.  Roe,  1  Dowl.  N.  S.  498.  \q)  Doe  d.  Protheroe  v.  Roe,  4  Dowl.  885. 

{k)  Doe  d.  Fisher  v.  Roe,  Will.  Wol.  &  (r)  Sprightly  d.  Collins  v.  Duneh,  2  Burr. 

Dav.  219;  see  also  Doe  d.  Rowley  v.  Roe,  11  U16;  S,  P.  Jnon,,  Loffl,  266,  278. 

Jurist,  809.  («)  See  ante,  718. 

(0  Doe  d.  Pamphibm  v.  Roe,  1  Dowl.  N. 
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Book  IIL  door  of  the  premises^  woald  not  be  allowed,  if  there  ««s  any  probi- 
Sect.  4l  bilhy  that  the  tenant  coald  be  pereonally  served (/)•  Seitice  mpom  the 
'~~~~^'*  wife  of  the  tenant  in  posfieesiony  who  had  left  this  kjogdon,  and  vii 
settled  abroad,  was  safficient( v) :  bat  in  another  ease,  where  the  aft- 
davit  of  senrice  stated  that  it  had  been  left  with  the  wiSt  erf  the  1 
mposseision,  the  husband  baring  absoondcd^  it  was  heU  to  be  i 
dent  to  found  a  motion  for  judgment  against  the  casual  gector(x). 
Where  serrioe  was  effected  by  nailing  on  the  door,  and  Ae  tenaBt'i 
wife  afterwards  called  on  the  person  who  made  it,  and  requested  t» 
know  what  she  was  to  do  with  the  paper,  and  he  ezphinod  it  to  her, 
and  recommended  her  to  go  to  tlie  plaintiff's  attorney,  to  which  she 
replied  she  would  see  her  husband  immediateiy,  and  recDnimcnd  hioi 
to  do  so,  it  was  held  not  to  be  safficient(y).  ^liere  a  tcaant  kspt 
•Bt  of  the  way  to  avoid  service,  after  havii^  prevented  the  laadkri 
from  recovering  under  the  statute  1 1  Creo.  II.  c  19,  b.  16,  saying  he 
disputed  the  landlord's  title,  and  there  had  been  sorioe  ca  die  pn- 
mises,  on  a  female*  with  whom  the  tenant  cohabited,  a  rule  nin  far 
judgment  was  granted  (^r).  Where  the  preoyses  were  inaLCgmihitj 
and  the  tenant  kept  out  of  the  way,  a  service  by  leaving  a  eopy  al  the 
counling-house  of  the  tmant  adjoining  the  premises  was  heM  saC- 
cient  (a).  If  a  tenant  in  possession  had  left  this  ooantry  and  nmkA 
abroad  for  the  purpose  of  avoiding  his  creditors,  judgment  eouU  not  he 
obtained  against  the  casual  ejector,  on  an  affidavit  that  the  dedaralian 
was  duly  served  on  the  premises,  and  a  copy  thereof  affixed  to  the 
outer  door ;  nor  could  the  service  of  the  declaration  on  the  solicitor  of 
such  tenant  be  deemed  good,  unless  he  resided  abroad  for  die  eqvees 
purpose  of  avoiding  such  service  (b).  Service  on  an  agent,  and  by 
6zing  a  copy  of  the  declaration  on  the  premises,  the  tenant  being  sup- 
posed to  be  in  America,  has  been  held  sufficient  for  a  rale  nisi  far 
judgment  (c).  Where  a  tenant  had  absconded,  and  left  the  keys  of 
the  premises  with  an  attorney  to  whom  he  had  referred  his  lamSori, 
it  was  held,  that  service  on  the  attorney,  and  by  affixing  a  copy  of  Ae 
declaration  on  the  premises,  was  sufficient  for  a  rule  abacrfute  for  judg- 
ment (d). 
Sendee  upon  Service  on  the  wife  of  the  teoaat  in  possession  has  oftm  been  hdd 
**"  ^^^  good  {e).  The  service  might  be  made  either  on  the  premises,  or  at  the 
husband's  house  elsewhere  (f) ;  or  even  at  some  other  place  if  it  wece 

(0  D9e  d.  Fmgh  ▼.  Jloe,  1  Scott,  464;  1  (b)  Roe  ±  Pemmck  ▼.  Dot.  S  ISeOR,  01 

Hodffco,  6.  ie)  Dm4.  Tabojf  ▼.  Jlai,  1  Dov.  *  Urn. 

(u)  Doe  V.  Roe,  I  DowL  &  RyL  514.  118. 

(<)  Doe  d,  Harihom  v.  JCkw,  10  Prioe,  90.  (il)  Doe  d.  Dmmetm  t.  JUc.  4  Mn.  & 

See  next  pace.  Gran.  7M ;  5  Soott,  N.  R.  174. 

(y)  Doed.  Brigge  v.  Roe,  8  Oromp.  ft  («)  Goodnghi±  WadiHt^gtn  ▼,  thtmetmi, 

Jorv.  S02 ;  2  Tyr.  211 ;  1  Dowl.  S12.  2  W.  Black.  800. 

(«)  Doe  d.  Crole^  ▼.  Roe,  2  DowL  N.  8.  (/)  Doe  d.  Uonlamd  ▼.  Bm^ik,  6T«m 


844.  Rep.  766;  S.  P.  Omm  d. CkmUtrtom  r. 

(a)  Doe  d.  Barrow  ▼.  Roe,  1  Man.  ft  Gran.      Term  Rep.  765,  n. ;  and  see  Doe  dL  " 
238;  1  Scott,  N.  R.  25.  v.  Roe,  2  Boa.  ft  Pnl.  »;  1>m  d. 
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was  to  show  that  they  were  living  together  as  man  and  wife,  and  there-     "sect.\ 

fore  that  it  was  probable  that  by  such  service  the  husband  would  have 

notice  of  the  proceedings  (A).     In  ejectment  for  stables,  service  on  the 

tenant's  wife  at  his  dwelling-house  was  good  (i).     Service  on  the  wife 

at  a  shed  where  the  husband  carried  on  his  business,  although  not 

part  of  the  premises,  has  been  considered  sufficient  (k).    So  service  on 

a  wife  Dear  the  premises  has  been  held  sufficient  to  grant  a  rule  nisi 

for  judgment  (/)•     Service  on  a  woman,  representing  herself  to  be  the 

wife,  was  held  sufficient,  even  where  the  affidavit  did  not  state  the . 

deponocit's  belief  that  she  was  actually  such  (m).     Service  was  held 

Bufflei^it  where  the  declaration  was  left  in  the  shop,  where  the  wife  of 

the  tenant  in  possession  was,  who  refused  to  hear  the  notice  read,  and 

went  out  and  shut  the  door  after  her  (n).    So  where  the  wife  refused 

to  take  the  declaration,  and  the  person  serving  it  left  it  on  a  table, 

after  having  explained  the  nature  of  the  proceeding ;  it  was  held,  upon 

the  wife  throwing  it  after  him,  a  sufficient  service,  by  affixing  it  on 

the  most  conspicuous  part  of  the  premises  (o).    Where  a  copy  of  the 

declaration,  after  being  read  over  and  explained  to  the  wife,  was 

marked  and  left  with  a  daughter,  and  was  the  next  day  seen  on  the 

premises,  it  was  held  a  sufficient  service  (/>)• 

Service  upon  a  relative  of  the  tenant  in  possession,  on  the  premises,  Service  on  Re- 
was  sufficient  if  it  appeared  that  he  received  it  before  the  day  prior  to  **"^"* 
which  it  was  necessary  that  it  should  be  served :  thus  it  has  been  held, 
that  service  on  the  niece  of  the  tenant  in  possession  on  the  premises 
was  good,  if  it  appeared  that  the  tenant  had  received  it  (q).  It  must, 
however,  have  appeared  clearly  that  the  declaration  came  to  the  hands 
of  the  tenant  in  possession  :  therefore  service  on  a  mother,  or  a  bro- 
ther or  a  son  of  the  tenant  in  possession  was  held  bad,  for  want  of  an 
acknowledgment  by  the  tenant  that  he  had  received  it(r).  In  one 
case  a  rule  was  granted  to  show  cause  why  the  service  on  a  son  of  the 
tenant  in  possession  (who  said  that  his  father  was  unaUe  to  attend  to 
any  bosineas),  and  a  subsequent  admission  by  a  person,,  who  was  be- 

Y.  It^rmg,  3  I>ew].  &  Ryl.  84;  Ooodtith  d. 
— -  ▼.  BadHtU,  1  Chit  499 ;  Doe  d.  Wing- 
field  V.  Roe,  1  Dowl.  695 ;  Doe  d.  Southamp. 
Urn  {Lerd)  v.  Roe,  1  Hodges,  24;  Doe  d. 
MUcheU  ▼.  Roe,  1  Har.  &  Wol.  6^, 

ig)  Jexmy  d.  Preston  v.  Cutis,  1  New  Rep. 
308;  ZXoe  d.  Boullott  v.  Roe,  7  Dowl.  463 ; 
Ooe  dL  WUUmms  r.  Roe,  2  DowL  89 ;  2>0f  d. 
ifii^ay  y.  £oe,  6  Dowl.  182;  8  Hodgei, 
239 ;  Anon.,  1  Chit  500,  n. ;  Doe  d.  Briggs 
^Bee,2  Cramp.  &  Jerv.  202;  2  Tyr.  211 ; 
1  Dowl.  312. 

(A)  But  see  Doe  v.  Roe,  1  Dowl.  &  Ryl. 
(14;  ftnd  Doe  d.  Harrison  v.  Roe,  10  Price, 
SO;  ante,  762. 

(«)  Doe  d.  Grarf  v.  Roe,  6  Scott,  797  j  6 
DowL  466;  1  Am.  131. 

(*)  t>oe  V.  Roe,  1  Dowl.  67. 


(l)  Doe  d.  Bath  (Marquis)  v.  Roi,  7  Dowl. 
692. 

(m)  Doe  d.  Simmons  v.  Roe,  1  Chit  228 ; 
Doe  d.  Walker  v.  Roe,  4  Moore  &  Pay.  11 ; 
Doe  d.  Bremner  v.  Roe,  8  Dowl.  185 ;  Doe 
d.  Grange  v.  Roe,  1  Dowl.  N.  S.  274. 

(n)  Doe  d.  Neale  v.  Roe,  2  Wils.  263. 

(o)  Doe  d.  Courthorpe  v.  Roe,  2  DowL  440 ; 
5.  P.  Doe  d.  Nash  Y,Roe,%  Dowl.  305. 

(p)  Doe  d.  Eaton  v.  Roe,  WilL  WoL  fr 
Day.  392. 

(q)  Jnon.,  Loffi,  301. 

(r)  Right  d.  Freeman  y.  Rob,  2  Chit  180; 
Doe  d.  Smith  y.  Roe,  1  DowL  614;  Dovd. 
iiiichell  y.  Roe,  1  Har.  &  WoL  646 ;  /)m  d. 
Emerson  y.  Roe,  6  DowL  736 ;  Doe  d.  Putti-. 
son  y.  Roe,  10  Juriat,  34. 
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lieved  to  be  the  wife  of  the  tenant  in  possession,  that  her  husband  had 
received  it,  should  not  be  deemed  good  service  (<):  and  where  the 
tenant  was  ill,  service  on  the  daughter,  who  told  the  party  serving  thtt 
she  had  read  and  explained  the  declaration  to  her  father,  was  held 
sufficient  (t).     So  service  on  a  daughter,  who  stated  she  had  delivered 
the  declaration  to  the  tenant,  who  was  bedridden,  was  held  soffident 
for  a  rule  nisi  {u),     A  service  on  a  son  on  the  premises,  where  the 
tenant  afterwards  came  home  the  same  day,  has  been  held  soffi- 
cient  (x).    Service  on  a  son  on  the  premises,  where  the  tenant  was  met 
with  immediately  afterwards,  and  told  what  had  been  done,  when  he 
replied,  "  Then  I  have  no  time  to  lose,"  has  been  held  sufficient  for  a 
rule  nisi  for  judgment  (y).     Service  on  a  sister,  who  said  she  received 
it  on  behalf  of  the  tenant,  was  not  sufficient,  unless  agency  woe 
shown  (ar).     Where  the  person  endeavouring  to  serve  the  dedarattin 
went  to  the  house,  but  finding  the  door  closed,  knocked,  but  gaiucd 
no  admission,  and  upon  looking  through  the  window  saw  the  niece  of 
the  tenant  in  possession,  and,  explaining  through  the  door  the  nature 
and  object  of  the  service,  pasted  the  declaration  on  the  door;  it  wis 
held  sufficient  for  a  rule  nisi  (a).     In  another  case,  service  upoo  a  son, 
who  accepted  it,  and  said  he  knew  what  it  was  for,  and  would  ddiver 
it  over  to  his  father,  was  held  bad,  although  it  appeared  diat  both  the 
father  and  son  were  attomies(ft).     Service  on  die  daughter  on  the 
premises  has  been  held  insufficient,  even  for  a  rule  nisi,  although  there 
may  be  reason  to  believe  that  the  wife  is  aware  of  the  proceedings,  and 
keeps  out  of  the  way  to  avoid  being  served  (c).     But  in  another  case, 
service  on  a  daughter-in-law,  who  was  part  of  the  family  on  the  pre- 
mises, and  who  stated  she  delivered  the  declaration  to  her  fether-m- 
law,  and  that  he  said  he  would  instruct  his  attorney,  was  held  suffioeot 
for  a  rule  nisi  for  judgment  (rf)»     Service  on  a  niece,  with  an  affidavit 
from  her  that  she  delivered  the  declaration  to  the  tenant,  is  suffi- 
cient (tf).     A  service  on  a  daughter,  who  stated  the  tenant  was  m » 
madhouse,  but  who  was  supposed  to  be  keeping  out  of  the  way  to 
avoid  service,  has  been  held  sufficient  to  grant  a  rule  nisi(/).  ^ 
another  case,  where  the  tenant  undoubtedly  was  in  a  madhouse,* 
notice  on  the  daughter  was  held  insufficient  (g),     A  service  on  t 

(«)  Doe  d.  nbbt  T.  Jte,  8  DowL  m 
(a)  Doe  d.  Mortlake  ▼.«««.  1  D««l.*» 
(6)  Anon,,  T.  T.  4  Geo.  III.  MS. 

(c)  DoedL  George  v.  A*,  3  Do*^-  \.. 

(d)  Doe  d.  S^kes  ▼.  Roe,  7  Scott.  VW; 
■ee  also  Doe  d.  Threader  t.  Jto,  1  I** 
N.  S.  261. 

(«)  Doe  d.  EaUm  v.  Aw,  7  Scott,  l»; 
Doe  d.  Nine  v.  Roe,  4  Man.  &  Gna- 7«5  » 
Scott,  N.  R.  174.  ^  «  ,  i, 

(./)  Doe  d.  Jomee  ▼.  Jtse.  WiH  WoL  t 

(g)  Doe  d.  Broum  ▼.  Jloe.  6  DoH  JTO;  I 
Will.  WoL  8c  Hod.  86 ;  tee  port,  771. 


(«)  Jfum.,  2  Chit  182;  Doe  d.  Wetherell 
V.  Roe,  2  DowL  441 ;  Doe  d.  Cheffey  v.  Roe, 
9  Dowl.  100;  Wol.  P.  C.  65  \  but  see  post, 
767,  notea  (/).  {g). 

{t)  Doe  d.  Cockbum  v.  Roe,  1  Dowl.  692: 
Doe  V.  Roe,  2  DowL  414;  Doe  d.  Ooery  v. 
Rm,  1  Dow.  &  Low.  808 ;  6  Man.  &  Gran. 
754;  7  Scott,  N.R.  519. 

(i»)  Doe  d.  Froei  v.  Roe,  8  Dowl.  801 ; 
and  see  Doe  d.  Fameomhe  y.  Roe,  10  Jurist, 
625. 

(«)  Doe  d.  Timmni  ▼.  Roe,  6  Dowl.  765 ; 
1  Will.  Wol.  &  Hod.  847. 

{y)  Doe  d.  Brickfield  ▼.  Roe,  1  DowL 
N.  S.  270. 
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daughter  in  the  tenant's  presence  was  sufiBcient  (A).    Where  the  tenant     Book  III;  ^ 
was  clearly  keeping  out  of  the  way  to  avoid  service,  the  Court  would     "^SEcr.^e. 
grant  a  rule  nisi  on  a  regular  service  on  his  son  on  the  premises (t). 
So  a  rule  nisi  was  granted  where  the  service  was  on  a  nephew,  who 
said  the  tenant  refused  to  be  seen  (A). 

Service  by  delivery  of  a  declaration  to  an  agent  of  a  tenant  in  pos-  Service  on 
session,  who  resided  abroad,  was  sufiBcient  (I),  at  all  events  for  a  rule  ^®°^ 
nisi  (m) ;  but  if  the  tenant  was  in  this  country  it  was  not  good  (n). 
Circumstances,  however,  must  be  shown,  from  which  agency  can  be 
inferred  (o).     Service  on  the  wife  of  a  son  was  held  sufficient  for  a 
rule  nisi  where  the  tenant  was  abroad,  and  the  son  managed  his  busi- 
ness in  his  absence  (p).     Service  on  a  person  appointed  by  the  Court  1 
of  Chancery  to  manage  an  estate  for  an  infant  was  insu6Scient  (q).  The                       ^ 
Court  would  grant  a  rule  nisi  to  make  the  service  of  the  declaration  on                      -^ 
the  clerk  of  a  public  body  good  service  (r) :  so  where  the  service  was                        *^ 
on  the  book-keeper  of  a  public  company  («).     Service  has  been  held  i 
to  he  good  by  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict                         \ 
c.  16,  8.  135,  on  the  secretary  of  a  railway  company  (t)-     Service  on 
the  secretary  of  the  East  India  Company  has  been  held  sufficient  (ic).                       ^" 
Service  on  the  clerk  of  a  company  not  incorporated,  on  five  or  six  pro- 
prietors, and  on  the  person  in  possession,  has  been  held  sufficient  (x),                        ^ 
Service  on  the  matron  and  secretary  of  a  charitable  institution,  with  . 
an  acknowledgment  by  the  solicitor,  has  been  held  sufficient  (y).     So 
a  rule  nisi  was  granted  against  the  casual  ejector,  where  the  service 
was  made  on  an  attorney,  who  represented  himself  to  be  the  agent 
for  the  tenants  in  possession,  and  consented  to  appear  for  them  (z) : 
but  in  another  case,  service  on  a  person  described  as  mortgagee  in 
possession,  by  delivering  it  to  his  attorney,  who  undertook  to  appear 
for  him,  was  not  considered  sufficient,  without  an  acknowledgment  by 
the  mortgagee  (a).     An  acceptance  of  a  declaration  by  an  attorney 
of  the  court  in  which  the  action  is  brought,  was  sufficient  to  ground  a 
rule  for  judgment,  but  not  if  it  were  by  an  attorney  of  another  court (6). 

{h)  Doe  d.  Stedman'v,  Roe,  I  Will.  Wol.  Dowl  N.  S.  225;  see  also  Doe  d,  Martytu 

&  Hod.  86.  V.  Roe,  6  Scott,  610. 

(t)  Doe  d.  Xt^v.  Roe,  3  Dowl.  515,  {s)  Doe  v.  Roe,  1  Dowl.  23. 

ik)  Doe  d.  Moody  v.  ^,.  8  Dowl.  306.  {t)  Doe  d.  Bayes  v.  Roe,  16  Mees.  &  Wels. 

U)  Doe  ▼.  Roe,  4  Barn.  &  Aid.  653.  98 ;  Doe  d.  Burgett  v.  Roe,  4  Dow.  &  Low. 

(91)  Doe  d.  Treat  v.  Roe,  4  Dowl.  278;  1  811. 

Har.  &  Wol.  526.  (at)  Doe  d.  Coopert*  Company  ▼.  Roe,   8 

(n)  Doe  d.  Tomkws  v.  Roe,  Will.  Wol.  &  Dowl.  184. 

Dav.  49.  (jt)  Doe  d. ▼.  Roe,  1  Dow.  &  Low. 

(o)  Doe  d.  Cottage  v.  Roe,  4  Man.  &  Gran.  878 ;  Doe  d.  Rennet  v.  Roe,  7  Dow.  &  Low. 

28;    1    DowL    N.  S.  750;   4  Scott,  N.  R.  127. 

706.  (y)  Doe  d.  FUhmongert*  Company  v.  Roe, 

{p)  Doe  d.   Potter  y.  Roe,  2  Scott,  878;  2  Dowl.  N.  S.  689. 

1  HodgeSf   316;  and  see  Fenn  d.  Knight  v.  («)  Anon.,  2  Chit  181 ;  Dos  d.  Laundy  v. 

Dean,  Barnes,  192.  Roe,  12  C.  B.  451. 

{q)  Goodtitle   d.  RoberU  v.   Bidlitle,    1  (a)  Doe  d.  Collina  v.  Roe,  1  Dowl.  613 ; 

Brod.  &  Bin^.  885.  see  also  Doe  d.  Sturch  v.  Roe,  1  Har.  &  Wol. 

(r)  Anon,^    2  Chit.  181 ;   Doe  d.  Roes  v.  672. 

IZoe,  5  Dowl.  147;  2  Har.  &  Wol.  124;  Doe  {h)  Doe  d.  Walker  v.  Roe,  2  Cromp.  & 

d.  Fisher  v.  Roe,  10  Mees.  &  Wels.  21 ;  2  Jerv.  881 ;  2  Tyr.  459;  1  Dowl.  569. 
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Book  III.  Service  on  the  bailiff  of  the  tenant  was  held  suflSci^it,  where  H  ap- 
''sbct.%.  '  peared  to  have  come  dnly  to  the  hands  of  the  tenant's  attorney,  who 
promised  to  aj^ar  (c).  So  service  on  a  person  representing  himself 
to  be  in  possession  for  another,  then  temporarily  absent,  and  who  after- 
wards acknowledged  the  service,  was  sufficient  (d).  Where  a  teoaot 
was  keeping  out  of  the  way  to  avoid  service,  a  service  on  an  agoit 
has  been  held  sufficient  (e).  So  service  on  a  broker  who  had  the 
key  of  the  premises  for  the  purpose  of  letting  them,  and  by  fixmg  a 
copy  on  the  house,  the  tenant  having  absconded,  has  been  hdd 
sufficient  (/). 
Service  upon  Service  upon  a  servant  upon  the  premises  was  sufficient,  if  it  sp- 
othSk^"^  peared  by  the  acknowledgment  of  the  tenant  (^),  or  his  attorney  (*), 
diat  the  declaration  came  to  his  hands  upon  the  first  day  of  tenA(t): 
but  without  that,  service  by  leaving  the  declaration  with  a  servant  of 
the  tenant  in  possession  was  bad  (k) ;  even  though  the  affidavit  of 
service  stated  the  deponent's  belief  that  the  tenant  kept  out  of  the 
way  to  avoid  being  served  (/) :  or  even  where  the  premises  were  after- 
wards found  deserted  (m).  Service  on  the  derk  of  an  attorney  for 
bis  master  has  been  however  held  sufficient  (n).  Where  the  tonant 
vras  residing  out  of  the  country,  a  service  on  his  servant  was  held 
sufficient  to  grant  a  rule  nisi  for  judgment  (o).  So  a  servioe  on  a 
servant,  who  stated  that  the  tenant  was  too  ill  to  be  seen,  was  held 
sufficient  to  grant  a  rule  nisi  (p).  A  labourer,  who  did  not  pay  rent, 
has  been  held  to  be  an  occupier,  and  service  on  him  has  been  hdd 
good  (q).  Service  on  a  person  found  on  the  premises,  not  shown  to 
be  one  of  the  tenant's  family,  was  not  good  (r).  Where,  after  sevoal 
ineffectual  attempts  made  to  serve  a  tenant  in  possession,  on  occasioa 
of  the  last  of  which  his  servant  admitted  that  he  was  in  the  hoos^ 
but  refused  to  permit  the  person  applying  to  see  him,  axid  the  decla- 
ration was  then  delivered  to  the  servant,  the  Court  made  an  order  thai 
such  service  should  be  sufficient  (s).  So  a  service  on  a  servant  who 
said  that  the  same  thing  had  been  tried  before  but  without  soooass 
and  fixing  a  copy  on  the  premises,  was  held  sufficient  to  grant  a  rale 
nisi,  which  was  afterwards  made  absolute  after  a  service  on  the  i 


(c)  Temy  d.  MilU  v.  Cuits,  1  Soott,  02.  (m)  Dm  d.  Dohter  ▼.  ibe»  2  DowL  X.  S. 

{d)  Doe  d.  Walker  y.  Roe,  1  Price,  399.         333. 


(e)  Doe  d.  Morpeth  t.  Roe,  3  DowL  677.  (n)  Doe  d.  Bower  v.  iZoc,  2  DewL  S.  S. 

(/)  Doe  d.  Scott  V.  Roe,  8  ScoU,  463;  6  923  x  S.  a  Doe  d.  Gmmr  r.  Rm,  0  Sortt. 

Bing.  N.  C.  207  :  8  Dowl.  254.  N.  R.  41 ;  5  Man.  &  Gran.  375.    JNt  mt 

'      Roed,  Hambrook  v.  Doe,  14  East,  441.  contra  Amn.,  1 1  Jurist,  1 105 ;  Dmd.  Fmder 


(g) 


Doe  d.  TevereU  v.  Snee,  2  D.  &  R.  5.  y.  Rot,  4  Dow.  &  Low.  S39. 

(t)  2  Arch.  Prac.  8  ed.  924.  (o)  Doe  d.  Mather  v.  Am,  5  DovL  50 : 

(A)  Doe  d.  HaUey  v.  Roe,  1  Chit  100;  Will  Wol.  &  Dav.  22a 

Doe  d.  Read  v.  Roe,  5  Dowl.  85 ;  1  Mees.  {p)  Doed.  Meeeer  ▼.  Aq«,  5  Dowi  716; 

&  WeU.  633  ;  Tyr.  &  Gr.  846 ;  Doe  d.  Dir^  Will  Wol.  &  Day.  398. 

orben  {Lord)  y.  Roe,  2  Mees.  3r  Wels.  374;  (9)  Ou22ttvr  y.  Sw^^  2  Ld.  Kem  51L 

Mur.  fir  Hurl.  140 ;  Doe  d.  HarUigh  y.  Roe,  (r)  Doe  d.  Story  y.  Roe,  4  Mao.  &  Gna. 

11  Jurist,  18.  843  ;  5  Scott.  N.  R.  838. 

{I)  Doe  d.  Jonee  y.  Roe,  1  Chit.  218;  Dee  (t)  Dee  d.  Haivey  y.  £ss,  2  Frtee,  112. 

d.  Pugk  y.  Roe,  1  Hodges,  6  ;  1  Scott,  464. 
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servant  (0«  Service  on  a  clerk,  after  the  tenant  had  walked  away, 
stiying  he  would  have  nothing  to  do  with  it,  has  been  held  suffi- 
cieBt(ii).  A  service  upon  a  servant  on  the  premises  of  the  tenant, 
wbo  was  absent,  was  held  not  sufficient,  though  the  servant  had  sub- 
sequently acknowledged  that  he  had  given  the  declaration  to  his 
master  (or).  But  in  another  case,  where  the  affidavit  stated  that  the 
tenant  could  not  be  found,  such  a  service  was  considered  good(y). 
Where  the  person  attempting  to  serve  the  declaration  called  at  the 
premises,  and  delivered  the  declaration,  with  a  proper  ezpfauiation,  to 
tb^  servant  of  the  tenant  in  possession,  who  promised  to  give  it  to  the 
tenant;  and  he  ailerwai'ds,  on  the  same  day,  saw  the  declaration  in 
die  hands  of  the  attorney  of  the  tenant  in  possession,  a  rule  nisi  was 
granted  (2r).  Service  by  leaving  the  declaration  with  the  turnkey  of 
ths  prison  in  which  the  tenant  was  confined,  and  an  acknowledgment 
by  Ihe  tenant  that  he  bad  received  it,  was  held  sufficient  (a).  Where 
the  declaration  was  given  to  a  person,  who  took  it  up  stairs,  and  was 
heard  to  read  it  over  and  explain  it,  and  the  person  making  the  service 
was  UM  that  it  was  to  the  tenant,  who  was  bedridden,  judgment  was 
granted  (ft). 

Where  a  tenant  in  possession  was  personated  at  the  time  of  service 
by  another,  who  accepted  the  service  in  his  name,  it  was  held  to  be  a 
good  service  on  the  tenant  (c). 

If  service  were  made  on  the  servant  or  ot^  person,  some  acknow- 
ledgmen^t  by  the  tenant  that  the  declaration  came  to  band  before  the 
first  day  of  the  term,  was  in  general  necessary  to  be  sworn  to,  in  order 
^  to  render  it  sufficient  It  was  necessary  that  the  acknowledgment 
f  should  show  that  the  declaration  was  received  before  the  first  day  of 
^  term  (/£).  A  consent  that  the  service  should  be  sufficient  without  an 
i  acknowledgment  that  the  declaration  was  received  before  the  first  day 
^  of  the  term,  has  been  held  sufficient  («).  An  acknowledgment  of  the 
^  reeeipt  on  a  Sunday  was  insufficient  (/).  An  acknowledgment  made 
after  the  term  had  commenced  was  sufficient  (^).  An  acknowledg- 
r  ment  by  letter,  dated  before  the  term,  but  not  received  until  after  the 

it)  Doe  d.  JFrigM  v.  Roe,  5  Scott,  712; 
.    6  Oowl  446  i  1  Arn.  2. 

(»)  Ikoe  d.  B^herie  ▼.  Ree,  6  Scott,  N.  IC 
833;  S  Mao.  1^  OraiL  227. 

(»)  j^M  d.    Tkomtu  V.  fLee»  1  Moore  ft 
8oot^485. 
fy)  4W  d.  Jwn€9  ▼.  Koe,  1  Moore  ft  Scott, 


Book  III. 

Chapter  VL 

Sect.  6. 


Service  where 
Tenant  ii  per- 
sonated. 

Acknowledg- 
ment of  Re- 
ceipt of  Decla- 
ration and  No- 
tice. 


1^ 


I)  Doe  T.  Boe^  2  DowL  184. 


Dee  d  BarrU  v.  Roe,  2  Dow].  607. 
Dee  d.  Tmcker  ▼.  Roe,  I  Har.  ft  Wol. 


(c)  Fenn  d.  Terrell  v.  Denn,  2  Burr.  1181. 

(d)  Doe  d.  Martin  or  Martihall  ▼.  Roe,  2 
Ad.  ft  El.  5g8;  4  Nev.ft  Man.  hbZ  \  1  Har. 
ft  WaL  46 ;  Dee  d.  Hvru  v.  Roe,  1  Har.  ft 
WoL  372;  Roe  d.  Mambrook  v.  Doe,  14  East, 
441 ;  jinon,,  1  Chit.   118 {a);  Dee  i,  Fmch 


▼.  Roe,  6  DowL  225;  2  Har.  &  Wol.  884; 
bat  see  Smith  d.  Stouriom  ▼.  Huret,  I  H. 
niack.  644. 

(«}  Doe  d.  Middleten  v.  Roe,  1  Dow.  ft 
Low.  149. 

(/)  GoodHtle  d.  Mortimer  v.  NoHtla,  2 
DowL  &  RyL  232 ;  iS'.  C.  aom.  Doe  ▼.  Roe,  fi 
nam.  ft  Cres.  764 ;  Doe  v.  Roe,  8  DowL  ft 
RyL  592 ;  Doe  d.  Hine  v.  Roe,  4  Man.  ft 
Grao.  766;  5  Soott,  N.  R.  174.  See  poet, 
771. 

(g)  Doe  d.  SmUh  ▼.  Roe,  4  DowL  265; 
Doe  d.  Durrani  y.  Roe,  8  Scott,  459  ;  but  see 
Doe  d.  Emsley  v.  Roe,  1  Man.  ft  Gran.  840; 
Doe  d.  Figgint  y.  Roe,  2  Scott,  N.  R.  448  ; 
2  Man.  ft  Gr.  294 ;  Doe  d.  Rriitlebank  t. 
Roe,  4  Moore  ft  Scott,  562. 
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Cbaftsr  VI. 

Sect.  6. 


^. 


^■"V, 


term  commenced^  was  sufficient  for  a  rule  nisi  (h).    It  was  necessaiy 
that  the  acknowledgment  should  be  made  by  the  tenant  himself;  for  it 
was  held,  that  the  mere  acknowledgment  of  the  wife  of  the  tenant  in 
possession,  that  she  had  received  a  declaration  in  ejectmcDt,  wooU 
not  bind  the  husband  (t).     It  was,  however,  afterwards  held,  tfaatsodi 
an  acknowledgment  was  sufficient  for  a  rule  nisi  for  judgment  (i).  So 
the  acknowledgment  of  the  wife,  that  the  tenant  had  received  the  de- 
claration, was  sufficient  for  a  rule  nisi  (/).     But  such  an  acknowledg- 
ment ought  to  be  made  on  the  premises  (m).    The  wife's  dedaratioDs 
with  respect  to  her  husband  being  out  of  the  way,  could  he  osed(«). 
Service  on  the  servant  of  the  tenant  in  possession,  with  a  sabgeqaent 
acknowledgment  from  the  attorney  of  the  latter,  that  the  declaratioo 
had  been  received,  has  been  held  sufficient  (o).    Where  the  service  wm 
on  the  daughter  of  the  tenant  in  possession  (who  was  confined  by  in- 
disposition), and  she  afterwards  acknowledged  that  she  had  read  o?er 
and  explained  the  declaration  to  the  tenant  before  the  proper  day  of 
service;  it  was  held  sufficient  for  a  rule  nisi  for  judgment (p).  Wbwe 
there  had  been  service  on  a  daughter,  and  the  tenant  afterwards  called 
on  the  attorney  for  the  lessor  of  the  plaintiff,  and  said  that  "somethii? 
must  be  done,"  it  was  held  a  sufficient  acknowledgment  (j).  Sowben?, 
after  a  similar  notice,  the  tenant  wrote  to  the  attorney  and  proposed 
terms  of  arrangement  (r).     But  a  mere  conversation  with  the  tenant 
on  the  subject  of  the  action  was  not  a  sufficient  acknowledgn)ent(f). 
Where,  however,  the  tenant  refused  to  acknowledge  the  service,  but 
referred  to  his  attorney,  it  was  held  sufficient  for  a  rale  nisi  for  jodg;- 
ment(0.     An  acknowledgment  by  sending  a  plea  and  consent  role  (A 
the  first  day  of  the  term  was  sufficient(«).     An  acknowledgment  bf 
the  attorney  of  the  tenant  taking  out  a  summons  for  particulars  of  the 
demise  under  which  possession  was  sought  to  be  recovered,  was  snfli- 
cient  for  a  rule  nisi  (x).     The  rule  was  merely  a  rule  nisi,  where  tbe 
acknowledgment  had  been  made  by  the  attorney  of  the  tenant  (y).  ^ 
acknowledgment  by  one  tenant  that  he  had  received  the  dedaratwa 
from  another,  whom  he  called  his  under-tenant,  would  not  be  p^ 


(h)  Doe  d.  Buttram  v.  RoBy  Will  Wol.  & 
Dav.  69 ;  and  see  Doe  d.  Notting  v.  Roe,  id. ; 
Doe  d.  Gibbard  v.  Roe,  9  Dowl.  844  ;  3  Scott, 
N.  R.  863  ;  3  Man.  &  Gran.  87. 

(0  Goodtitle  d.  Read  v.  Badiitle,  1  Bos. 
&  Pul.  884 ;  1  Chit.  121 ;  S,  P.  Doe  d. 
Tucker  v.  Roe,  2  DowL  775 ;  4  Moore  & 
Scott,  165. 

(k)  Doe  d.  Morgm  y.  Roe,  1  Dowl.  N.  S. 
5^Z  ;  Doe  d.  Greycoai  Hoipital  v.  Aw,  7 
Man.  &  Gran.  537 ;  8  Scott,  N.  R.  274. 

(0  Doe  V.  Cht^ey  v.  Roe,  Wol.  P.  C.  65  ; 
9  Dowl.  100. 

(m)  Doe  d.  RoyU  ▼.  Roe,  4  Com.  B.  Rep. 
256. 

(fi)  Doe  d.  Wilton  v.  Smith,  8  Dowl.  879. 

(o)  Doe  d.  TevereU  v.  Onee,  2  DowL  & 


Ryl.  5;  Doe  d,  NotH»g  ▼.  Jte,  ^^^  ^^ 
&  Dav.  69 ;  Doe  d.  Bmttr^  t.  Jte.  ^Bm 
d.  mttine  V.  Roe,  1  WUL  WoL&HoiW; 
Doe  d.  Gibbard  y.  Aw,  8  Scott,  N.  B- »» • 
9  Dowl.  844;  3  Man.  &  Gnm.  87;  ^^ 
Reynold*  v.  Roe,  1  Com.  R  B«p.  711. 

Ip)  Doe  V.  Roe,  2  Dowl.  &  Ryl  "  J  "f 
see  Doe  d.  Fameombe  v.  Jte,  10  JonJ*^ 
(q)  Doe  V.  Agar  ▼.  Roe,  6  DowL  »«J 
(r)  Doe  d.  iforcfc  y.  Roe,  2  Hodg*  ]» 
(»)  Doe  d.  Ginger  y.  Roe,  9  ^>^J^. 
(0  Doe^EidorUmv,Ree,  1  Do«l» -^ 
585.  „    •  ,„ 

(»)  Doe  d.  Terrell  y.  Roe,  WoL  P.  C.  1» 
(*)  Doe  d.  Ewau  y.  Roe,  ^  DowL  >  »• 
334. 
iy)  Anon.,  2  Chit.  187. 
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against  the  latter  (2r).     A  rule  nisi,  that  the  service  on  a  son  should  be    Book  III. 
deemed  good  service,  was  in  one  case  made  absolute,  on  the  ground     "sect.V 
that  the  tenant  did  not  deny,  in  his  affidavit  on  showing  cause,  that  he 
had  received  the  declaration  from  his  son  (a). 

When  there  is  no  tenant  upon  the  premises,  a  distinction  must  be  When  it  must 
taken  between  cases  where  the  tenant  has  actually  abandoned  the  aVacant  Pos- 
possession,  and  where,  although  he  has  discontinued  to  occupy  the  session. 
premises,  he  has  still  retained  the  virtual  possession  of  them.     In  the 
former  case,  the  landlord  must  proceed  in  the  ejectment,  as  upon  a 
vacant  possession  (&),  in  the  mode  pointed  out  by  the  Common  Law 
Procedure  Act,  16  &  16  Vict.  c.  76,  s.  170,  namely,  by  posting  a  copy 
of  the  writ  of  ejectment  "  upon  the  door  of  the  dwelling-house  or 
other  conspicuous  part  of  the  property  ;'*  in  the  latter  case,  he  must 
proceed  in  the  ordinary  way  after  having  effected  the  best  service  of 
the  writ  in  his  power.     It  may  be  here  observed,  that  the  nice  distinc- 
tions that  have  heretofore  prevailed  with  respect  to  vacant  possession 
will  be  less  important  in  practice,  inasmuch  as  the  Court  or  a  judge 
has  the  power  of  directing  the  mode  of  serving  the  writ  in  ejectment. 
Several  cases,  in  which  nice  distinctions  are  drawn,  have  been  decided 
upon  the  facts  which  amount  to  an  abandonment.     Where  the  tenant 
of  a  bouse  locked  it  up,  and  quitted  it,  it  was  held  that  the  landlord 
should  treat  it  as  a  vacant  possession  (c).     Again,  where  the  lessee  of 
a  public-house  took  another,  and  removed  his  goods  and  family,  but 
left  beer  in  the  cellar;  it  was  held,  that  a  proceeding  as  on  a  vacant 
possession  was  incorrect,  because  the  lessee  still  continued  in  posses- 
sion ;  and  a  case  was  mentioned,  where  leaving  hay  in  a  barn  was  held 
to  be  keeping  possession ;  it,  however,  appeared  in  the  latter  case,  that 
the  attorney  for  the  plaintiff  knew  whither  the  lessee  had  removed,  and 
might  have  served  him  personally,  which  could  not  be  done  upon  the 
premises.     In  the  case  of  land,  to  which  there  was  no  house  or  barn, 
being  vacated,  it  has  been  held,  that  if  it  were  known  where  the  tenant 
lived,  he  must  be  served  (d) :  but  probably  a  posting  of  the  writ  upon 
a  tree  on  some  conspicuous  part  of  the  land  would  be  deemed  a  suffi- 
cient compliance  with  the  16  &  16  Vict.  c.  76,  s.  170.     Where  part 
of  the  property  consisted  of  three  unfinished  houses,  which  were  un- 
tenanted, and  there  was  no  property  in  them,  the  Court  refused  to 
allow   service  by  sticking  the  declaration  on  the  outer  doors,   but 
obliged   the  lessor  of  the  plaintiff  to  proceed  as  upon  a  vacant  pos^ 
session  (e).    Where  one  of  two  tenants  in  possession  had  apparently 
entirely  left  the  premises,  it  was  held,  that  affixing  the  declaration  on 

(«)  Doe  d.  Harris  v.  Roe,  1  Dowl.  N.  S.  (c)  Doe  d.  Darlington  (Lord)  v.  Cock,  4 

704.  Barn.  &  Cres.  259. 

(a)  2>oe  d.   Watts  v.  Roe,  1  Har.  &  Wol.  {d)  Savage  v.  Dent,  2  Stra.  1064. 

199.  (e)  Doe  d.  Schovell  or  Showell  v.  Roe,  3 

(6)  Doe  d.  Norman  ▼.  Roe,  2  Dowl.  899,  Dowl.  691 ;  2  Cromp.  M.  &  Rob.  42;  5  Tyr. 

42a.  734. 
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the  door  of  the  house^  and  a  regular  service  on  the  other  tenaDt,  was 
sufficient  for  a  rule  nisi  (/).     Where  three  out  of  seven  horaes  let  by 
one  lease  were  untenanted^  and  the  lessee  was  dead  intestate  and  in- 
solvent, and  service  had  been  made  on  the  attorney  of  a  person  who 
formerly  received  the  rents,  and  also  by  sticking  the  declaration  oo 
the  premises,  the  tenants  of  the  other  four  haring  been  properly  serred, 
the  Court  granted  a  rule  nisi  (g) :  and  now,  in  ejectment  fi>r  mant 
possession,  it  is  sufficient  to  direct  the  writ  to  the  assignees  and 
personal   representatives  of  8.  B,y  deceased,  the  last  oecapier(i). 
Where  the  premises  consisted  of  a  mansion,  and  four  snaall  houses  in 
a  yard,  surrounded  by  a  wall,  through  which  was  a  door  to  them, 
forming  the  only  means  of  access ;  in  one  of  which  small  houses  re- 
sided a  man  who  was  permitted  to  live  there  merely  to  take  caie  of 
them  and  of  the  mansion-house,  the  rest  of  the  messuagea  being 
vacant ;  the  Court  refused  a  motion  to  make  service  on  him  good, 
and  recommended  the  plaintiff  to  affix  a  declaration  on  the  empty 
houses,  and  then  to  move  that  it  be  deemed  good  service.  Where 
the  tenant  could  not  be  found,  and  it  could  not  be  ascertained  that 
the  premises  were  legally  vacant,  service,  by  sticking  the  declaration 
on  the  premises,  was  held  sufficient  for  a  rule  nisi  for  judgment  (i). 

Where  no  personal  service  could  be  made,  either  because  there  ^» 
no  person  on  the  premises,  and  the  tenant  could  not  be  found,  or  he- 
cause  they  were  of  such  a  description  as  not  to  afford  a  residence;  a 
copy  of  the  declaration  and  notice  had  to  be  affixed  on  the  dooc « 
other  conspicuous  part  of  the  property  (A).     So  service  by  nailing  the 
declaration  on  the  barn-door  of  the  premises,  in  which  bam  the  tenant 
had  occasionally  slept,  there  being  no  dwelling*house,  and  the  taiant 
not  being  to  be  found  at  his  last  place  of  abode,  was  allowed  to  he 
good  service  (Z).     But  in  ejectment  for  a  stable,  service  of  thededa' 
ration  by  nailing  it  to  the  door  thereof,  no  person  being  therein,  ana 
then  going  to  the  tenant's  house,  and  informing  him  of  what  bad  been 
done,  was  held  insufficient  to  grant  a  rule  that  the  service  be  deenri 
good  (m).    So  where  a  house  was  found  shut  up  three  days  before  the 
term,  and  the  declaration  was  fixed  on  the  door,  and  it  appeared  that 
the  tenant  was  in  the  habit  of  shutting  up  the  house  and  staying  a^T 
for  several  days  together  (n).     Where  an  ejectment  was  brought  for 
land  taken  into  a  public  road,  a  motion  for  judgment  was  refused  » 
a  service  on  the  commissioners  of  the  road  and  their  clerk  (o). 


(/)  Doe  d.  Osbaldeston  v,  Roe^  1  Dowl. 
456  ;  Doe  d.  Hindle  v.  Roe,  6  Dowl.  S93 ;  3 
Mees.  &  Wels.  279;  but  see  Doe  d.  Nomum 
V.  Roe,  2  Dowl.  399,  428. 

{g)  Doe  d.  Pope  v.  Roe,  7  Man.  &  Gran. 
602;  8  Scott,  N.  R.  321 ;  Doe  d.  Chippendale 
V.  Roe,  7  C.  B.  Rep.  125. 

(A)  Harrington  v.  Bytham,  2  Com.  Law 
Rep.,  Excb.,  1033. 

(0  Doe  d.  Law  v.  Roe,  Will.  Wol.  &  Dav. 
187 ;  Doe  d.  Smilh  v.  Roe,  Will.  Wol.  &  Dav. 


69 ;  but  see  contra,  Doe  d.  BraoHg*  ^• 
Roe,  7  Scott,  6S9.  . 

(*)  15  &  16  Vict,  c  76,  i.  170;  D^  *• 
mn  V.  Roe,  2  Chit.  178. 

(i)  Fenn  d.  Bmckie  v.  «•«,  1  N«»  »^ 
293. 

(«)  Doe  d.  Lc9eU  ▼.  Rm,  1  Chit  50t 

(n)  Doe  d.  Roupei  ▼.  Roe,  1  Har.  *  V* 
367. 

(o)  Doe  d.  Wkiie  t.  Roe,  7  Scott,  14*;  * 
Dowl.  71. 
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86xtones9  was  held  sufficient  (p) :  so  a  service  on  a  person  who  kept 
the  keys,  and  on  the  wife  of  the  late  minister,  who  had  absconded,  I  '.  7~ 
was  held  sufficient  (q) :  a  service  on  the  minister  and  on  a  trustee,  and  Chapels, 
affixing  the  declaration  on  the  door,  has  been  held  sufficient  (r) ;  so  a 
service  on  a  person  who  occupied  a  school-room  attached  to  a  chapel, 
and  on  the  person  who  paid  rates  for  the  chapel,  there  being  no  fixed 
minister,  is  sufficient  {s) :  but  in  another  case  a  rule  nisi  only  was 
granted  where  the  service  was  on  the  trustee  of  the  chapel  (Q. 

A  service  on  the  churchwardens  and  overseers  of  a  parish,  who  Service  on 
rented  a  house  for  harbouring  some  of  the  parish  poor,  and  did  not    ^*"*®"' 
otherwise  occupy  the  house  than  by  placing  the  poor  in  it,  was  deemed 
sufficient  (tt). 

In  case  the  tenant  is  a  lunatic,  service  should  be  made  on  his  com- 
mittee, and  not  on  a  servant  (x).  If  there  is  no  committee,  service  on 
the  lunatic  is  good  (y).  Service  on  a  daughter,  the  tenant  being  in  a 
madhouse,  is  insufficient  (z).  In  another  case,  judgment  was  entered 
up  against  a  casual  ejector  where  the  service  of  the  declaration  was 
made  on  a  person  who  had  the  care  of  the  tenant  in  possession  (a 
lunatic),  and  the  management  of  his  affairs,  though  not  appointed  by 
a  regular  committee  (a).  On  an  affidavit  that  one  of  the  tenants  was 
a  lunatic,  and  that  one  C.  lived  with  her,  transacted  her  business,  and 
had  the  sole  conduct  thereof,  and  of  her  person,  but  would  not  permit 
the  deponent  to  have  access  to  her,  in  order  to  serve  her  with  the  de- 
claration, whereupon  he  delivered  it  to  the  said  C. ;  a  rule  was  made 
for  the  lunatic  and  C  both  to  show  cause  why  such  service  should  not 
be  good ;  the  service  of  the  rule  to  be  on  C,  alone  (J). 

(b)  W?ien  to  be  made. 
The  writ  in  ejectment  may  be  served  at  any  time,  with  this  exception.  When  the  Ser- 
however,  that  the  service  must  not  be  made  on  a  Sunday :  and  under  ^S  ™"** 
the  old  mode  of  procedure,  where  the  declaration  was  left  at  the  house 
of  the  tenant  in  possession  on  Saturday,  and  received  by  him  on  the 
next  day,  Sunday,  before  the  essoin  day ;  it  was  held,  that  this  was 
service  of  process  on  a  Sunday,  within  the  statute  29  Car.  IL  c.  7,  s.  6, 
and  void  (c).     So  an  acknowledgment  of  the  receipt  on  a  Sunday  of 
the  declaration  was  held  bad  {d). 


(p)  Doe  d.  Kirk  or  Kirschner  or  Scdtt  v. 
Roe,  7  Dowl.  97;  6  Scott,  732;  1  Am.  372. 

ig)  Doe  d.  Diekent  v.  Roe,  6  Scott,  754 ; 
1  Am.  387 ;   7  Dowl.  121 ;  6  Scott,  754. 

(r)  Doe  d.  SMth  (Rart)  v.  Roe,  8  DowL 
509. 

(«)  Doe  d.  Earl  Somen  v.  Roe,  8  DowL 
292. 

{t)  Doe  d.  Gray  v.  Roe,  7  Dowl.  700. 

(at)  Barnes,  181. 

(*5  Awm,,  Loffl,  461. 

ip)  Doe  d.  Gibbard  v.  Roe,   8  Man.  & 
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Gran.  87 :  9  Dowl.  844 ;  8  Scott,  N.  R.  368. 

(z)  Doe  d.  Broum  v.  Roe,  6  Dowl.  270 ;  1 
Will.  Wol.  &  Hod.  86. 

(a)  Doe  d.  Aylesbury  (Lord)  v.  Roe,  2 
Chit.  183. 

(6)  2  Sell  Prac.  174. 

(c)  Doe  d.  Warren  v.  Roe,  8  DowL  ft  RyL 
842 ;  Doe  v.  Roe,  ibid.  592. 

(rf)  Goodtitle  d.  Mortimer  v.  Notitle,  2 
Dowl.  &  Ryl.  232 ;  S.  C.  nom.  Doe  v.  Roe, 
6  Barn.  &  Cres.  764;  Doe  d.  Hine  v.  Roe,  4 
Man.  at  Ghran.  766 ;  5  Scott,  N.  R.  174. 
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The  117th  section  of  the  15  &  16  Vict.  c.  76,  which  is  similar  to  11 
Geo.  IV.  and  1  Will.  IV.  c.  70,  s.  36,  enacts,  that  "  in  all  actons  of 
'  ejectment  hereafter  to  be  brought  in  any  of  her  Majesty's  Courts  at 
Westminster  by  any  landlord  against  his  tenant,  or  against  any  penon 
claiming  through  or  under  such  tenant,  for  the  recovery  of  any  lands 
or  hereditaments  in  any  county,  except  London  or  Middlesex,  where 
the  tenancy  shall  expire,  or  the  right  of  entry  into  or  upon  such  lands 
or  hereditaments  shall  accrue  to  such  landlord,  in  or  afler  Hilary  or 
Trinity  Terms  respectively,  it  shall  be  lawful  for  the  claimant  in  any 
such  action,  at  any  time  within  ten  days  after  such  tenancy  shall  expiiei 
or  right  of  entry  accrue  as  aforesaid,  to  serve  a  writ  in  ejectment  in 
the  form  contained  in  the  schedule  (A.)  to  this  Act  annexed,  marked 
No.  13  (ef),  except  that  it  shall  command  the  persons  to  whom  it  is 
directed  to  appear  within  ten  days  after  service  thereof  in  the  Court  in 
which  such  action  may  be  brought ;  and  the  like  proceedings  shall  be 
thereupon  had  as  hereinbefore  provided,  save  that  it  shall  be  sufficient 
to  give  at  least  six  clear  days'  notice  of  trial  to  the  defendant  heibre 
the  commission  day  of  the  assizes  at  which  such  ejectment  is  intended 
to  be  tried;  and  any  defendant  in  such  action  may,  at  any  time  before 
the  trial  thereof,  apply  to  a  judge  by  summons  to  stay  or  setaadethc 
proceedings,  or  to  postpone  the  trial  until  the  next  assiies ;  and  it 
shall  be  lawful  for  the  judge,  in  his  discretion,  to  make  sucbordtfin 
the  said  cause  as  to  him  shall  seem  expedient." 

This  statute  will  apply  only  where  the  right  of  entry  accrues  duriag 
or  immediately  after  an  issuable  term,  and  not  where  an  assize  has  o^ 
curred  between  an  issuable  term  and  the  right  of  entry  (e).  The  right 
to  the  six  days'  notice  of  trial  would  be  waived  by  the  party's  ap- 
pearing at  the  trial  (/).  It  cannot  be  objected  at  nisi  prius  that  the 
writ  was  not  served  within  ten  days  after  the  right  of  entry  accrued 
pursuant  to  the  act,  the  matter  amounting  to  an  irregularity  only. 

The  31st  section  of  the  Irish  Common  Law  Procedure  Act,  16*17 
Vict.  c.  113,  which  resembles  the  14th  and  16th  sections  of  the 
English  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  applies  to 
actions  of  ejectment,  and  the  provisions  of  it  are  mandatory,  and  ser- 
vice of  the  plaintiff  will  not  be  held  good,  when  the  indorsement  on 
the  writ  is  not  made  within  the  time  limited  by  that  section  (y). 


Title  of  the 
Affidavit 


Sect.  7. — Judgment  by  Default, 
(a)  Affidavit  of  Service, 
The  General  Rules  of  Hilary  Term,  1853,  s.  112,  framed  since  the 
passing  of  the  Common  Law  Procedure  Act,  1852,  direct  that  "nojodg- 

(rf)  Ante,  749.  647. 

(e)  Doe  d.  Milner  v.  Roe,  2  Low.  M.  &  {/)  Doe  v,  Jepson^  3  Barn.  &  Aid.  402. 

P.  578;    Doe  y.  Roe,  2  Cr.  &  Jer.  123;  1  (g)  rtmdeknr  ▼.  Smith,  3  Ir.  U«  Bc^ 

Dowl.  304  J  Doe  d.  Norrie  v.  Roe,  1  Dowl.  N.  S.,  86. 
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Otherwise,  shall  be  signed  without  first  filing  an  affidavit  of  the  service 
of  the  writ  according  to  the  Common  Law  Procedure  Act,  1862,  and 
a  copy  thereof,  or  where  personal  service  has  not  been  effected  without 
first  obtaining  a  judge's  order  or  a  rule  of  Court  authorizing  the  sign- 
ing such  judgment,  w^hich  said  rule  of  Court  or  order  or  a  duplicate 
thereof  shall  be  filed,  together  with  a  copy  of  this  writ." 

It  will,  therefore,  be  advisable  to  retain  the  old  decisions  as  to  the 
requisites  of  an  afiUdavit  to  entitle  a  party  to  judgment  against  the 
casual  ejector. 

It  was  necessary  that  the  affidavit  of  service  should  be  intituled  in 
the  cause ;  but  where  in  a  declaration  the  lessors  of  the  plaintiff  were 
described  to  be  executors,  it  was  not  necessary  that  the  affidavit  should, 
in  stating  the  name  of  the  cause,  notice  the  character  of  the  lessors 
stated  in  the  declaration  (A).  An  affidavit  intituled  "  Doe  on  the  de- 
mise of,  &c.,"  instead  of  "  demises,"  with  the  declaration  annexed,  was 
sufficient  (i) ;  but  omitting  the  names  of  the  lessors  (j),  or  only  stating 
one  of  them  (A),  was  bad.  Transposing  the  order  of  the  names  of  the 
lessors  was  immaterial  (/).  It  was  unnecessary  that  the  title  should  show 
how  the  demises  were  laid  in  the  declaration  (m). 

The  declaration  having  been  served,  the  person  who  delivered  it  was  What  the  Affi- 
bcjund  to  make  an  affidavit  of  the  service;  but  the  word  ** served"  was  f^JJirSly.'*^** 
not  indispensably  necessary  in  the  affidavit,  if  it  appeared  that  it  had 
been  served  (n).     It  was  necessary  that  it  should  be  positive  and  clear; 
so  that  if  it  were  false,  the  person  who  made  it  might  be  subjected  to 
the  penalties  of  perjury :  therefore  an  affidavit  of  service  on  A.  S. 
tenant  in  possession,  or  C  his  wife,  was  not  sufficiently  certain  as  to 
either  (o);  so,  service  on  the  wives  of -4.  and  -B.  who,  or  one  of  them, 
are  tenants,  was  held  not  good.     Where  there  were  several  tenants  it 
bad  tx>  be  sworn  specifically  that  each  was  personally  served  (p) ;  and 
the  declaration  annexed  to  the  affidavit  ought  to  have  contained  the 
names  of  all,  where  the  names  of  each  was  inserted  alone  in  the  copies 
served  (y).     It  was   necessary  that  the  affidavit  should  qualify   the 
statement  that  a  true  copy  of  the  declaration  annexed   was  served. 
An  affidavit  omitting  the  year  when  the  service  was  made  was  insuffi- 
cient (r).     Where  the  affidavit  of  service  was  defective,  the   Courts 
would,  in  general,  allow  of  supplemental  affidavits  {s). 


(A)  Doe  cL  Jenks  v.  Roe,  2  Dowl.  65 ;  3 
Tyr.  602. 

(•)  Doe  d.  WaUert  v.  Roe,  Will.  Wol.  & 
Dav.  75. 

(J)  Doe  cL  Watson  ▼.  Roe,  5  Dowl.  389 ; 
WUL  Wol.  &  Dav.  75. 

{k)  Doe  d.  Cousens  v.  Roe,  7  Dowl.  53 ;  4 
Mees.  &  Wels.  68;  1  Horn.  &  Hurl.  191 ; 
Doe  d.  Pryme  v.  Roe,  8  Dowl.  340. 

(/)  Doe  d.  Montgomery  v.  Roe,  1  Dowl.  & 
Low.  695. 

(»)  Doe  d.  MuUer  v.  Roe,  Will.  Wol.  & 
Day.  607  ;   I^oe  d.  Barkt  or  Bankes  v.  Roe, 


5  Dowl.  447 ;  Mur.  &  Hurl.  8. 

(n)  Doe  d.  Jenkins  v.  Roe,  6  Dowl.  155. 

(o)  Barnes,  173,  174. 

(p)  Doe  d.  Healy  or  Levi  v.  Roe,  7  Dowl. 
102 ;  1  Am.  373 ;  Doe  d.  Cock  v.  Roe,  6 
Scott,  N.  R.  961  :  6  Man.  &  Gran.  273. 

(q)  Doe  d.  Ludford  v.  Roe,  8  Dowl.  500  ; 
see  also  Doe  d.  Field  v.  Roe,  1  Har.  &  Wol. 
516. 

(r)  Doe  d.  Foster  v.  Roe,  8  Dowl.  784; 
see  ante,  771. 

(*)  This  affidavit  will  in  some  cases  be 
presumed;  as  afier  a  long  and  quiet  pos- 


a^i. 


itiboirTe- 
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It  was  necessary  that  it  should  appear  clearly  from  the  affidarit  of 
service,  that  the  person  who  was  the  object  of  such  service  wu  the 
tenant  in  possession  (d);  and  an  aflSdavit  of  service  on  the  ''penoa^ 
in  possession  was  insufficient  {e).  An  affidavit  stating  a  serrice  oq 
"  W.  S.y  tenant  in  possession,  together  with  A.  B.,  C.  2).and£f^" 
was  held  sufficient  (/).  It  was  sufficient  if  it  impliedly  showed  that 
the  defendant  was  tenant  in  possession  at  the  time  the  dedantion 
was  served  {g).  Stating  that  the  deponent  believed  the  party  held 
the  premises  under  a  lease,  and  that  she  had  not  underlet  them,  «u 
not  sufficient  (A).  So  service  of  the  declaration,  on  a  person  whom 
the  deponent  believed  to  be  the  tenant  in  possession,  was  bad  (t).  b 
one  case,  under  very  special  circumstances,  judgment  was  granted  on 
an  affidavit  which  merely  swore  to  belief  (A),  The  affidavit  ought  not 
to  have  introduced  any  qualifying  expressions :  thus,  where  it  wm 
stated  that  the  service  was  on  A.  B.  and  C.  D.,  tenants  in  possession, 
as  executors,  it  was  held  to  be  insufficient  (2).  The  affidavit  of  ser- 
vice on  an  administratrix  ought  to  have  called  her  tenant  in  possessuo, 
and  have  stated  that  the  property  was  leasehold  (m).  In  the  case  of 
a  vacant  possession,  where  one  copy  of  the  declaration  was  sworn  to 
have  been  fixed  on  the  premises,  and  another  served  on  the  lessee,  bat 
not  on  the  premises,  it  was  considered  necessary  to  state  that  sach 
lessee  was  tenant  in  possession  at  the  time  of  such  service  (n). 
Must  fbow  The  affidavit  ought  to  have  shown  that  the  declaration  and  notwe 

of*the  SerAce^  Were  read  over  and  explained,  so  as  to  make  the  tenant  fuUy  acqnwntri 
WM  ezplAined.  ^ith  the  import  of  the  service ;  and  it  was  not  sufficient,  if  they  wffc 
read  over  only  to  the  party  served  (o) :  and  this  was  necessary  to  be 
done,  though  from  the  party's  rank  in  life  (a  schoolmaster)  it  was  pro- 
bable that  he  would  understand  the  object  of  the  service  (jp).  ^ 
where  the  tenant  was  an  attorney,  the  Court  held  it  was  nnnecesssiy 
to  explain  (9).    Reading  over  the  Tiotice  witliout  explaining  it  has  beat 

Dav.  220. 

ig)  Anon,,  1  Chit  600.  „ , 

(A)  Dot  d-  Talhot  y.  Roe,  1  Hir.ft^«L 
367. 

(t)  Doe  V.  Badiitk,  1  Chit  215. 

(*)  Doe  d.  George  ▼.  Jlee,  3  D»«-  ^'' 
Doe  d.  Frost  v.  Roe,  8  Dowl  8U. 

(0  Doe  V.  Roe,  2  Crom^.  &  Jm.^i* 
Tyr.  158;  1  DowL  296;  &  C  dmb./^* 
Holme*  V.  Roe,  1  Price's  P.  C.  159.         , 

(«)  Doe  d.  Rigby  ▼.  Roe,  4  DowL  M: 
Har.  &  Wol.  868 ;  Doe  d.  Paul  ▼•  ^^^ 
Chit.  162 ;  Doe  d.  Jtkhu  t.  Rm,  2  Ofltl^ 

(n)  Doe  d.  Seabrook  v.  Roe,  4  Moore.  S» 

(o)  Doe  d.  Wade  v.  Roe,  6  Do«l. jji* 
Hodges,  210;  oyeiruling  Doe ?.  Jb^  1  W«J. 
428 

(p)  Doe  d.  Scrhten  v.  Aw,  1  Will  Vd. 
&  Hod.  584. 

(q)  Doe  d.  Portland  (Ddte)  ».  *J  ^ 
Dowl.  N.  8.  188;  4  Scott,  N.  B.  22;  ^  »* 
&  Gran.  897;  and  see  D«e  d.  PMaier  T.*»» 
4  Dow.  &  Low.  639. 


lession  :  thus,  where  an  ejectment  was 
brought  by  a  landlord  against  his  tenant, 
under  the  statute,  and  judgment  was  had 
against  the  casual  ejector  by  default,  and 
possession  thereupon  delivered,  and,  nearly 
twenty  years  after,  the  tenant  brought  an 
ejectment  against  the  same  landlord  for  the 
same  premises,  his  recovery  in  which  de- 
pended on  the  proof  by  the  landlord  of  his 
former  recovery ;  it  was  held,  that  the  land- 
lord was  not  obliged  to  produce  such  an 
affidavit,  for  as  it  was  essentially  requisite, 
the  Court  would  presume  that  such  affidavit 
was  regularly  made  at  the  time,  and  that 
the  judgment  was  founded  on  it ;  Doe  d. 
Hitching*  V.  Lewist  1  Burr.  618. 

(d)  Anon,j  1  Price,  899 ;  Anon.,  1  Chit. 
118,  (a) ;  Doe  d.  Eraser  v.  Roe,  5  Dowl.  720 ; 
Will.  Wol.  fir  Dav.  892 ;  Doe  d.  Jones  v. 
Roe,  5  Dowl.  226 ;  Doe  d.  Jackson  v.  Roe,  4 
DowL  609 ;  Doe  d.  Dolhy  v.  Httchcock,  2 
Dowl.  N.  S.  1. 

(e)  Doe  d.  Oldham  v.  Roe,  4  Dowl.  714. 
f)  Doe  d.  Doulan  v.  Roe,  Will.  WoL  & 
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held  sufficient  (r).     It  need  not,  however,  have  stated  it  to  have  been    Book  III. 

read,  if  the  tenant  read  it  over,  and  said  that  he  understood  the  mean*       sect.  7. 

iDg  and  intention  of  it(*):  so  with  a  subsequent  acknowledgment  of 

such  fact,  the  service  would  have  been  good,  without  any  statement  of 

the  reading  or  explanation  {t).     A  rule  nisi  could  only  be  obtained,  in 

the  first  instance,  for  judgment  against  the  casual  ejector,  where  the 

affidavit  did  not  state  that  the  import  of  the  declaration  was  explained 

to  the  servant  to  whom  it  was  delivei-ed  (u).     But  it  is  no  answer  to  a 

rule  calling  on  the  tenant  to  show  cause  why  service  of  a  declaration 

on  his  daughter  on  the  premises  should  not  be  deemed  good  service, 

that  the  notice  was  not  read  over  or  explained  to  the  daughter,  and 

that  the  service  took  place  at  ten  o'clock  of  the  ni^rht  preceding  the 

first  day  of  term,  unless  it  is  sworn  that  the  tenant  was  not  acquainted 

with  the  nature  and  meaning  of  the  proceedings  before  the  first  day  of 

term(^).     A  refusal  by  the  tenant  or  the  party  served  to  hear  any 

reading  or  explanation,  would  have  been  equivalent  to  that  being 

done  (y) :  but  the  affidavit  ought  to  have  stated  particularly  what  took 

place  (2r).     In  one  case,  a  rule  nisi  was  granted,  where  it  appeared, 

from  circumstances,  that  the  parties  understood  the  contents  of  the 

declaration,  though  the  affidavit  did  not  state  that  it  was  explained  to 

them  (a).     Where  it  became  necessary  to  employ  an  interpreter,  in 

order  to  explain  to  the  tenant  the  object  of  the  service,  it  was  held  to 

be  sufficient,  though  the  interpreter  was  not  upon  oath  (b). 

Where  the  proceedings  were  under  the  statute  4  Geo.  II.  c.  28,  s.  2,  Affidavit  in 
which  has  been  substantially  re-enacted  by  15  &  16  Vict.  c.  76,  s.  ceedingson°" 
210(c), — it  was  necessary  (in  addition  to  the  points  already  noticed),  the  Statute 
that  the  affidavit  required  in  moving  for  judgment  should  state, — that 
balf-a-year's  rent  was  in  arrear  before  declaration  served,  that  the 
lessor  of  the  plaintiff  had  a  right  to  re-enter,— that  no  sufficient  diis- 
tress  was  to  be  found  on  the  premises,  countervailing  the  arrears  of 
rent  then  due, — that  the  premises  were  untenanted,  or  that  the  tenant 
could  not  be  legally  served  with  the  declaration  (as  the  case  is), — and 
that  a  copy  of  the  declaration  was  affixed  on  the  most  notorious  (stating 
what)  part  of  the  premises.     An  affidavit  which  merely  stated  the  de-  ^ 

ponent's  belief  that  there  was  no  sufficient  distress,  was  held  not  to  be  " 

sufficient  (£?).  But  it  was  held  to  be  sufficient  in  a  case  where  the 
premises  were  kept  locked,  and  access  refused  by  the  parties  in  pos- 
session, so  that  it  could  not  be  ascertained  whether  there  was  a  suffi- 

(r)  Doe  V.  RO0,  2  Dowl.  199.  (y)  Doe  d.  George  v.  Roe,  8  Dowl.  541. 

(t)  Doe  d.  Jonee  v.  Roe,  1  Dowl.  518.  (s)  Doe  d.  Ward  v.  Roe,  6  Dowl.  51 ;  1 

(0  Doe  d..Qumtin  v.  Roe,  Adama,  Eject.  Will.  Wol.  &  Hod.  206b 
904,  4tb  ed.;   S,  P.  Doe  d.  Thompson  v.  Roe,  (a)  Anon.,  2  Chit.  184. 

1  Chit.  1S6:  Doe  d.  Stone  v.  Roe,  3  Hodgea,  (6)  Doe  d.  Prohert  v.  Roe,  2  Dowl.  335; 

14.  Doe  d.  Cuttell  v.  Roe,  9  Dowl.  1023. 

iu)  Jnon.,  2  Chit  182;  Dee  d.  Doumee  v.  (c)  See  ante,  718. 

Bee,  4  Dowl.  666 ;  1  Har.  &  Wol.  671.  {d)  Doe  v.  Roe,  2  Dowl.  413;  Doe  d.  Hicke 

(«)  Doe  d.  Kenrick  v.  Roe,  6  DowL  &  Low.  v.  Roe,  1  Dowl.  N.  S.  180. 
578. 
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Book  III. 

hApter  VI. 

iSect.  7. 


hat  Affidavit 
Service  on 
ife  or  Servant 
ast  state. 


hat  Affidavit 
ust  state 
here  no  Pcr- 
>n  is  in  Pos- 
ssion. 


y  and  before 
bom  Sworn. 


cient  distress  thereon  or  not(^).  If  more  than  half-a-year's  rent  was 
due,  it  was  necessary  that  the  affidavit  should  confine  the  allegatioo  of 
the  insufficiency  of  the  distress  to  a  half-year's  rent  (/).  And  it  must 
appear  that  the  landlord  had  a  power  to  re-enter  in  respect  of  the 
non-payment  of  half-a-year's  rent  at  the  time  of  affixing  the  dedart- 
tion(^). 

An  affidavit  of  service  on  the  wife  of  the  tenant  was  insufficient,  ba- 
less  it  stated  that  the  wife  lived  with  the  husband,  or  that  the  serrioe 
was  made  on  the  premises,  or  at  the  husband's  house  (A).  It  has  heea 
held  sufficient  that  the  affidavit  should  state  that  deponent  served  tbe 
wife,  instead  of  the  usual  form,  '^ served  the  tenant  by  delivering  to  the 
wife(i)."  Where  the  declaration  was  served  upon  a  servant  or  other 
third  person  (A)  on  the  premises,  it  ought  to  have  appeared  upon  the 
affidavit  that  the  tenant  had  acknowledged  himself  to  have  received 
the  declaration,  or  to  have  known  of  the  service  thereof  previously  to 
the  first  day  of  the  term(/);  but  it  was  not  necessary  that  it  should 
appear  where  the  acknowledgment  was  made  (m).  Service  upon  the 
mother  of  infant  children  interested  in  a  chattel  lease  was  not  good  ser- 
vice where  it  did  not  appear  that  the  children  had  been  served  (»). 

Where  no  one  was  in  the  house,  and  the  declaration  was  stuck  op 
thereon,  the  affidavit  must  have  stated  the  deponent's  belief  that  the 
party  absconded  with  a  view  to  avoid  the  service  (o).  It  must  have 
stated  that  a  copy  of  the  declaration  was  left  as  well  as  affixed  oo  tbe 
premises  ;  and  that  the  deponent  had  used  due  means  (stating  what) 
to  find  out  the  tenant's  residence,  and  verily  believed  he  had  ab- 
sconded (p).  Accordingly  an  affidavit,  where  the  tenant  had  kft  tbe 
premises,  not  stating  that  the  lessor  did  not  know  where  he  was,  vas 
held  insufficient  {q).  It  ought  to  have  gone  on  to  state,  that  the  persoa 
who  served  the  declaration  searched  for  the  defendant,  and  could  not 
find  him,  or  did  not  know  where  he  was  to  be  found  (r).  It  was  not 
sufficient  to  show  that  the  lessor  of  the  plaintiff  had  been  unsuccessful 
in  two  attempts  to  find  the  defendant  at  his  dwelling-house,  and  had 
therefore  stuck  up  the  declaration  on  the  premises. 

The  affidavit  might  have  been  made  either  by  the  person  who  served 


(e)  Doe  d.  Cox  v.  Roct  5  Dowl.  &  Low. 
272 ;  Doe  d.  Oreen  v.  Roe,  5  ibid.  274,  n. 

(/)  Doe  d.  Powell  v.  Roe,  9  Dowl.  548 ; 
Wol.  P.  C.  160;  and  see  Doe  d.  Oretton  v. 
Roe,  4  C.  B.  676. 

(g)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  Rep.  134. 

(h)  See  ante,  763. 

(f)  Doe  V.  Roe,  17  Law  J.,  N.  S.,  Exch., 
176. 

(Ar)  The  form  should  in  such  case  be  that 
the  deponent  served  the  tenant  in  posses- 
sion by  doing  such  and  such  acts ;  Doe  d. 
Pigott  V.  Roe,  4  Dow.  &  Low.  88. 

{I)  Adams,  Eject.  197,  4th  ed.;  Doe  d. 
Thidale  v.  Roe,  2  Chit.  180;  Doe  v.  Roe,  1 


Dowl.&Ryl.563:  Doed.Maedtmg9!^.MM, 
4  Moore,  20;  Afum.,  2  Chit.  187;  seeaBK» 
763. 

(m)  Doe  d.  Durrmt  v.  Roe,  8  Scoct.  459; 
but  see  Doe  d.  Elvuley  v.  JZee,  1  Han.  & 
Gr.  840;  Doe  d.  Figgina  v.  Rte^  2  Sc«a» 
N.  R.  448;  2  Man.  &;  Gr.  294l 

(n)  AwnL,  12  Ir.  Law  Rep.  42i. 

(o)  Doe  d.  Lowe  v.  Roe,  1  Chit.  505,  n.: 
2  Chit  177 :  Doe  d.  BaCson  v.  £««,  2  Chit. 
176;  Anon,,  1  Chit.  101.  (a). 

(p)  Doe  d.  TVirfay  v.  Roe,  1  CbiL  506. 

(q)  Anon.,  1  ChiL  505,  n. 

(r)  Anon.,  2  Chit  177. 


cessary. 


heard  it  explained  to  the  tenant  in  possession  («).     The  Court  granted   ^"g^^^^J 

a  rule  to  show  cause  why  judgment  should  not  be  signed  against  the  

casual  ejector^  where  the  affidavit  of  service  was  jointly  made  by  the 
person  who  served  the  declaration  and  the  housekeeper  of  the  tenant 
in  possession  ;  the  former  deponent  stating  a  service^  with  the  proper 
explanation^  on  the  housekeeper ;  the  latter  stating  that  she  had  deli- 
vered the  declaration  to  the  tenant  in  possession  (0-  An  affidavit 
which  stated  a  memorandum  at  the  back  of  the  declaration^  of  a  ser- 
vice four  years  before,  in  the  handwriting  of  a  person  who  had  left  the 
country,  was  held  not  sufficient  (u).  An  indorsement  by  a  deceased 
agent,  in  the  usual  course  of  business,  of  service  of  notice  to  quit,  is 
admissible  (or),  and  so  are  oral  declarations  made  in  like  manner  (y). 

The  affidavit  might  be  sworn  before  the  attorney  in  the  cause  (z). 

When  several  tenants  had  been  served  with  copies  of  the  declara-  Number  of 
tion,  if  it  were  meant  but  as  one  ejectment,  and  to  be  followed  by  one  *^'**  "**^ 
judgment,  one  affidavit  of  the  service  of  all  was  sufficient,  annexed  to 
the  copy  of  one  declaration ;  but  if  the  ejectments  were  made  several, 
so  as  to  have  separate  judgments,  writs  of  possession,  &c.,  then  an 
affidavit  of  the  service  had  to  be  annexed  to  separate  copies  of  the 
ejectment  (a). 

(b)  Motion  for  Judgment. 

If  the  defendant  took  the  benefit  of  the  insolvent  act,  and  conse- 
quently did  not  appear  at  the  trial,  it  was  no  reason  why  the  lessor  of 
the  plaintiff  should  not  have  judgment  (i).  Where  the  tenants  in  pos- 
session, having  undertaken  to  appear,  entered  into  the  common  consent 
rule,  pleaded  instanter,  and  took  short  notice  of  trial,  made  no  defence 
at  the  trial,  but  sued  out  a  writ  of  error  when  judgment  was  signed  : 
the  Court  allowed  the  lessor  of  the  plaintiff  to  take  his  judgment 
against  the  casual  ejector  (c).  In  ordinary  cases,  under  the  former 
practice,  the  motion  for  judgment  against  the  casual  ejector  was  a 
mere  side-bar  rule  of  course ;  but  where  there  was  any  thing  in  the 
service  of  the  declaration  out  of  the  common  way,  it  was  right  that  it 
should  be  mentioned  to  the  Court  (cf) :  and  in  cases  where  it  was  im- 


% 


(«)  GoodHtU  d.  fVamklen  v.  BadHtU,  2 
Bos.  &  Pul.  120. 

(/)  Do€\.IUie,%  DowL  198. 

(«)  Doe  d.  TwUden  v.  Roe,  1  Har.  &  Wol. 
218;  but  see  Doe  d.  Pateehall  v.  Turford, 

5  Barn.  &  Adol.  890. 

(')  Doe  d.  PatethaU  y.  Turford,  8  Barn. 

6  Adol.  890. 

(y)  Stapylton  ▼.  Clougk,  2  El.  &  Bl.  983 ; 
The  Sussex  Peerage,  11  CI.  &  Fin.  118; 
post,  Book  III.,  Cbap.  VI.,  Sect  12  (b). 

(«)  Doe  d.  Cooper  v.  Roe,  2  You.  &  Jerv. 
284 

(«)  2  Sell.  Prac.  178. 


(b)  Doe  d.  Westminster  (Marquis)  v,  Suf- 
JUldy  5  Dowl.  660;  Wil.  Wol.  &  Dav.  359. 

(c)  Doe  d.  Morgan  v.  Roe,  8  Bing.  169. 
{d)  Doe  d.  michon  v.  Roe,  5  Dowl.  271 ; 

unless  the  rule  for  judgment  be  drawn  up 
and  taken  away  from  the  office  of  the  clerk 
of  the  rules,  within  two  days  after  the  end 
of  the  term  in  which  the  ejectment  is 
moved,  no  rule  can  be  drawn  up  or  entered, 
nor  can  any  proceedings  be  had  in  such 
ejectment ;  Reg.  Gen.  Q.  B.  M.  T.,  31  Geo. 
III.  4  Term  R.  1.  Same  rule  in  Common 
Pleas;  Reg.  Gen.  C.  P.  £.  T.  48  Geo.  III. 
1  Taunt  317.    The  plaintiff,  in  an  eject- 
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Book  III.  possible  to  effect  a  strictly  regular  service,  the  Court  would  grant  a 
Sect.V  ^1®  ^  show  cause  why  the  service  which  had  been  effected  should  not 
be  deemed  good  ;  and  the  Court  would  prescribe  the  mode  of  acmag 
the  rule  («).  After  service  on  a  company  according  to  the  mode  pre- 
scribed by  their  act,  the  rule  was  absolute  in  the  first  instaooef/). 
Where  in  ejectment  against  several  tenants  the  name  of  each  was  pre- 
fixed to  the  notice  served  on  him ;  it  was  held,  that  only  one  rale  w» 
necessary  on  a  motion  for  judgment  against  the  casual  ejector (j); 
and  several  rules  in  another  case  were  held  improper  (i).  Where  the 
notice  was  to  appear  "  in  the  King's  Bench,"  the  Court  having  sioce 
become  the  Queen's  Bench  by  the  demise  of  the  crown,  the  rule  for 
judgment  was  granted  (»)•  The  Court  of  Common  Pleas  would  Qot, 
on  the  last  day  of  term,  grant  a  rule  for  judgment  on  an  affidavit  to  he 
aft^wards  made  and  filed  (A). 

(c)  Setting  aside  Jvdgment, 
When  the  Although,  under  the  old  system,  judgment  against  the  casual  ejector 

rnighTbe  let      were  signed,  yet  if  no  possession  had  been  given  or  trial  lost,  it  migbt, 
uide.  on  aflSdavit  of  merits,  and  payment  of  costs,  be  set  aside  (0«   Accord- 

ingly, the  Court  of  Exchequer  set  aside  a  regular  interlocutory  Judg- 
ment and  writ  of  possession  executed,  on  an  affidavit  by  the  attoraey 
for  the  landlord  and  tenant,  that  he  had  received  instructions  for 
entering  an  appearance,  but  had  neglected  it,  owing  to  matters  pe- 
sonally  affecting  himself,  which  had  prevented  bis  atteodmg  to  it(«). 
It  has  been  held,  that  in  the  absence  of  any  suggestion  of  colluaon 
between  the  lessor  of  the  plaintiff  and  the  tenant,  the  Court  would  not 
set  aside  a  regular  judgment  in  ejectment  on  the  ground  that  the  land- 
lord had  not  received  notice  of  declaration  in  order  that  he  might  be 
let  in  to  defend  (n).  But  in  other  cases  such  an  application  has  been 
acceded  to  (o).  For  instance,  after  writ  of  possession  executed,  and 
an  action  for  mesne  profits  commenced,  the  Court  allowed  this  to  be 
done,  the  copies  of  the  declaration  served  on  the  tenants  by  mfitiK 
not  having  been  delivered  to  the  landlord  (/?).     And  where,  from  the 

ment  on  a  yacant  possession,  was  bound  to  52.                                                      ^. 

if>roceed  more  regularly  than  in  a  con  tested  (i)  Doe  d.  Davis  v.  Rott  6  DovL  tt;  ^i^ 

possession  ;  and  if  in  such  a  case«  having  Wol.  &  Dav.  606.                               ^^ 

obtained  judgment,  he  had  neglected  to  take  (Ar)  Doe  d.  Morgan  v.  Rett  2  Scott,  >■*■ 

away  the  rule  before  the  expiration  of  two  584. 

days  after  the  term  in  which  the  rule  was  (0  Arch.  Pract.  985,  8th  ed. 

obtained,  the  Court  would  not  assist  him  in  (m)  Doe  d.  Shaw  y.  Roe,  IS  P'^.Vj! 

the  next  term  ;  Anon,,  2  Chit.  188.  see  also  Doe  d.  Mmllarky  v.  See,ll-^* 

(fl)  Arcli.  Pract  934,  8th  ed. ;  Sprightly  £1.  333 ;  3  Per.  &  Day.  316. 

d.  CoUine  v.  Dunch,  2  Burr.  1116;  Methold  (n)  Doe  d.  Thompton  v.  &»,  S  Scott,  IW . 

V.  Noright,  1  W.  Black.   290.      See  ante,  4  Dowl.  115  ;  S,  C  nom.  Doe  i-M^^' 

Sect.  6,  throughout,  p.  758,  &c.  Roe,  1  Hodges,  228 ;  see  also  Z)oe  i  ijgf 

(/)  Doe  d.  BromUy  v.  Roe,  8  Dowl.  858.  v.  Roe,  3  Taunt  506 ;  Good^lh  f.  Bei»»* 

(g)  Doe  d.  BurUon  v.  Rot,  7  Term  R.  477 ;  4  Taunt  820.                                         . 

S,  P.  Doe  V.  Roe,  2  Tyr.  724;  2  Cromp.  &  (o)  Doe  d.  Jfeyriclr  y.  A>^  2  ^Lr 

Jery.  670 ;  see  also  Doe  d.  Field  v.  Roe^  1  Jerv.  682;  Doe  d.  Trtmghtm  ▼.«•«,  ♦"•^ 

Har.  &  Wol.  516;  and  Doe  d.  Ludford  y.  1996.                                                ^-. 

Roe,  8  DowL  500.  (p)  Doe  d.  BuiUr  v.  Roe,  %  Hir.  ft  *• 

(A)  Doe  d.  Vorley  v.  Roe,  2  Dowl.  N.  S.  ISO. 


be  was  let  in  to  defend  on  payment  of  costs  (y).  Where  there  was  Sjict.  7. 
pollosion,  even  after  a  writ  of  possession  executed,  the  landlord  might 
be  let  in  to  defend  (r).  An  averment  in  the  affidavit  in  support  of  the 
motion  to  set  aside  the  judgment,  that  the  deponent  believed  the 
parties  to  have  a  good  defence  to  the  action^  was  sufficient,  withoul 
adding  "  on  the  merits." 


SpgT.  8.— iljcpearaHce. 
(a)  By  Tenant. 
By  the  common  law,  no  person  was  permitted  to  defend  in  eject-  Appearance  to 
ment,  unless  he  was  the  tenant,  and  had  been  in  possession  of  the  the  Tenant  in 
I»remiseB,  or  receipt  of  the  rent ;   for  it  was  champerty  for  any  other  Poaaesaion. 
person  to  interpose  and  cover  the  possession  with  this  title.     Besides 
this,  if  the  party  wished  to  make  any  person  defendant  with  another, 
who  was  not  concerned  in  the  possession  of  the  tenements,  it  was  a 
mischief  at  the  common  law ;  because,  if  the  plaintiff  recovered  against 
one  of  the  defendants,  the  stranger  had  no  remedy  for  his  costs.    This, 
however,   was  remedied  by  statute   8  k  9  Will.  III.  c.  11,  s.  1  («), 
whereby  costs  were  given  to  such  strangers,  unless  the  judge  certified 
immediately  on  the  trial,  that  the  party  had  probable  cause  for  making 
bim  a  defendant.    The  Common  Law  Procedure  Act,  15  &  16  Vict.  15  &  16  Vict, 
c.  76,  s.  169,  enacts,  that  the  writ  in  ejectment  "  shall  state  the  names  ^'  ^^'  *'  ^^^• 
of  all  the  persons  in  whom  the  title  is  alleged  to  be,  and  command  the 
persons  to  whom  it  is  directed  to  appear  within  sixteen  days  after  ser- 
vice thereof,  in  the  Court  from  which  it  is  issued,  to  defend  the  posses- 
sion of  the  property  sued  for,  or  such  part  thereof  as  they  may  think 
fit,  and  it  shall  contain  a  notice  that  in  default  of  appearance  they  will 
be  turned  out  of  possession."     By  sect.  171,  "  The  persons  named  as  Secta.  171, 172, 
defendants  in  such  writ,  or  either  of  them,  shall  be  allowed  to  appear  ^^^* 
within  the  time  appointed.*'     Sections  172  and  173  apply  to  appear- 
ances by  landlords  and  others ;  see  post,  782.     By  section  174,  "  Any  Sect.  174. 
person  appearing  to  such  writ  shall  be  at  liberty  to  limit  his  defence  to 
a  part  only  of  the  property  mentioned  in  the  writ,  describing  that  part 
with  reasonable  certainty  in  a  notice  intituled  in  the  Court  and  cause, 
and  signed  by  the  party  appearing  or  his  attorney ;  such  notice  to  be 
served  within  four  days  after  appearance   upon  the  attorney  whose 
name  is  indorsed  on  the  writ,  if  any,  and  if  none,  then  to  be  filed  in 
the  Master's  office ;  and  an  appearance  without  such  notice  confining 
the  defence  to  part,  shall  be  deemed  an  appearance  to  defend  for  the 
whole.''     Section  176  enacts,  **  that  the  Court  or  a  judge  shall  have  Sect  176. 

(^)  Doe  d.  Pollen  v.  Roe,  WiU.  Wol.  &      Taunt.  205. 
DaT.  871.  («)  See  alao  8  &  4  WiU.  IV.  c.  42,  a.  82. 

(r)  Doe  d.    Grocery*    Company  v.  Roe,  5 


Sect.  177. 
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Book  III.     power  to  strike  out  or  confine  appearances  and  defences  set  np  by 
"sect.  8.       persons  not  in  possession  by  themselves  or  their  tenants."   By  sect.  177, 
**  In  case  no  appearance  shall  be  entered  into  within  the  time  appointed, 
or  if  au  appearance  be  entered,  but  the  defence  be  timited  to  part  only, 
the  plaintiffs  shall  be  at  liberty  to  sign  a  judgment  that  the  person 
whose  title  is  asserted  in  the  writ  shall  recover  possession  of  the  land, 
or  of  the  part  thereof  to  which  the  defence  does  not  apply,  which  jodg- 
m&atf  if  for  all,  may  be  in  the  Form  contained  in  the  Schedule  (A.)  to 
this  act  annexed,  marked  No.  14  (^),  or  to  the  like  effect,  and  if  for 
party  may  be  in  the  form  contained  in  the  Schedule  (A.)  to  this  act 
^■pfct.  178.         annexed,  marked  No.  16,  or  to  the  like  effect  (u)."    By  section  178, 
**  In  case  an  appearance  shall  be  entered,  an  issue  may  at  once  be  made 
up,  without  any  pleadings,  by  the  claimants  or  their  attorney,  setting 
forth  the'  writ,  and  stating  the  fact  of  the  appearance,  with  its  date, 
and  the  notice  limiting  the  defence,  if  any,  of  each  of  the  persons 
appearing,  so  that  it  may  appear  for  what  defence  is  made,  and  directing 
the  sheriff  to  summon  a  jury;  and  such  issue,  in  case  defence  is  made 
for  the  whole,  may  be  in  the  form  contained 'in  Schedule  (A.)  to  the 
act  annexed,  marked  No.  16  (x),  or  to  the  like  effect,  and  incase 
defence  is  made  for  part,  may  be  in  the  form  contained  in  the  Sche- 
dule (A.)  to  this  act  annexed,  marked  No.  15  (ti),  or  to  the  like  efiiect 
Sect  iss.         By  the  183rd  section,  **  if  the  claimant  appears,  and  the  defendant  does 
not  appear,  the  claimant  shall  be  entitled  to  recover  as  heretofore, 
without  any  proof  of  his  title."     This  section  is  expanded  and  inter- 
preted by  the  114th  rule  of  Hilary  Term,  1863,  which  directs  that  Mf 
the  plaintiff  in  ejectment  appears  at  the  trial,  and  the  defendant  does 
not  appear,  the  defendant  shall  be  taken  to  have  admitted  the  plaintiff's 
title,  and  the  verdict  shall  be  entered  for  the  plaintiff,  without  prodnoi^ 

{t)  Jmdgatemt  ia  Ejeetmtmt  m  ease  rf  Nen-  of         ,  appeared  bj  bis  attornev  [» 

appeanmee,  in  person]  to  the  said  writ,  and  has  dtieM 

In  tbe  Queen's  Bencb  :  for  a  part  of  the  land  in  the  writ  mentioa^^ 

The  day  of  ,  18     .  that  is  to  say  Ikere  state  the  pert],  sod  ■» 

{Date  of  Writ,]  appearance  has   been  entered  or  iJ*^ 

Lancashire  \  On  the  day  and  year  above  made  to  the  said  writ,  except  as  to  the  w 

«  to  wiL      s    written,  a  writ  of  our  lady  the  part :  Therefore  it  ia  considefed  tlut  ^ 

Queen  issued  forth  of  this  Court,  in  these  said  A,  B.  {the  claimant']  do  recover  pM- 

words;  that  is  to  say,  session  of  the  land  in  the  said  writ  ■<>* 

Victoria,  by  the  grace  of  God  [here  copy  tioned,  except  the  said  part,  with  the  «p- 

the  unit] ;  and  no  appearance  has  been  en-  purtenances,  and  that  he  bare  execotioi 

tered  or  defence  made  to  the  said  writ :  thereof  forthwith  ;  and  as  to  the  icsti  let  a 

Therefore  it  is  considered  that  the  said  jur^  come,  &c. 
[here  insert  the  naptes  qf  the  persons  in  wham  1')  In  tbe  Queen's  Bench  : 

title  is  aUeged  in  the  mrit]  do  recover  poe-  On  the  day  of        ,  a.iu  IS    • 

session  of  the  land  in  the  said  writ  men-  Cumberland  }  On  the  day  and  yesr  sbove 
tioned,  with  the  appurtenances.  to  wit       S    written,  a  writ  of  our  Isor 

(m)  In  the  Queen's  Bencb :  the  Queen  issued  forth  of  this  Ccorti  n 

On  the  day  of         ,  a.d.  18    .  these  words ;  that  is  to  say, 

Cumberland  f  On  tbe  day  and  year  above  Victoria,  by  tbe  grace  of  God  [htn  sfS 

to  wit.      \    written,  a  writ  of  our  lady  the  writ]  \  and  C,  D.  has,  on  the        ^ 

the  Queen  issued  forth  of  this  Court,  in  of  appeared  by  his  attonieyj' 

these  words ;  that  is  to  say,  in  person],  to  the  said  writ,  and  ^^^^ 

Victoria,  by  tbe  grace  of  God  [here  copy  for  the  whole  of  tbe  land  therein  meatifliKv: 

the  writ]  ;  and  C.  D,  has,  on  the  day  therefore  let  a  jury  come,  &c. 


suit  as  in  oiner  cases.  Sect.  8. 

The  following  cas^s,  decided  under  the  old  form  of  proceeding,  may 
not  be  inapplicable.  Where  a  person  who  was  served  entered  into  the 
consent  rule,  but  was  not  in  possession  of  any  part  of  the  premises,  the 
Court  ordered  his  name  to  be  struck  out  of  the  appearance  and  consent 
rule,  upon  his  undertaking  to  permit  execution  to  issue  for  any  part  of 
which  it  might  turn  out  he  was  in  possession  (y).  The  lessor  of  the 
plaintiff  could  not  compel  a  person  to  appear  and  plead  to  issue  in  an 
action  of  ejectment,  without  serving  him  with  a  copy  of  a  declaration, 
although  the  premises  were  unoccupied,  and  a  copy  had  been  affixed 
on  the  outer  door  thereof  (z).  The  Court  would  not  set  aside  an 
appearance  entered  by  the  tenant  in  possession  who  had  been  served, 
on  a  suggestion  that  he  had  no  interest  and  was  a  mere  pauper,  he 
swearing  that  he  had  an  interest  as  assignee  (a).  Until  appearance  the 
tenant  could  not  object  to  the  form  of  the  declaration  (J). 

The  Common  Law  Procedure  Act,  16  &  16  Vict.  c.  76,  following  Tenant's  Non 
the  provisions  of  the  11  Geo.  II.  c.  19,  s.  12,  enacts,  sect.  209,  that  Land?ord'of 
"  Every  tenant  to  whom  any  writ  in  ejectment  shall  be  delivered,  or  Service, 
to  whose  knowledge  it  shall  come,  shall  forthwith  give  notice  thereof  ^^  *  ^^20*9^ 
to  his  landlord,  or  his  bailiff  or  receiver,  under  penalty  of  forfeiting  the 
value  of  three  years'  improved  or  rack  rent  of  the  premises,  demised 
or  holden  in  the  possession  of  such  tenant,  to  the  person  of  whom  he 
holds,  to  be  recovered  by  action  in  any  Court  of  common  law  having 
jurisdiction  for  the  amount."  This  improved  or  rack  rent  does  not 
necessarily  mean  the  rent  specified  in  any  previous  lease,  but  such  a 
rent  as  tlie  landlord  and  tenant  might  fairly  agree  on,  at  the  time  of 
delivering  the  declaration  in  ejectment,  in  case  the  premises  were  then 
to  be  let  (c).  The  statute  extends  to  such  cases  only  where  ejectments 
are  brought  which  are  inconsistent  with  the  landlord's  title;  and, 
therefore,  a  tenant  to  a  mortgagor,  who  does  not  give  him  notice  of  an 
ejectment  brought  by  the  mortgagee,  to  enforce  an  attornment,  is  not 
liable  to  the  penalties  of  the  statute ;  for  the  act  expressly  permits  an 
ejectment  to  be  brought  for  such  purpose  (rf).  The  Courts  would,  in 
some  cases,  set  aside  judgments  at  the  instance  of  the  landlord,  on  the 
ground  that  he  had  not  received  notice  of  the  service  of  the  declara- 
tion (c). 


(y)  Doe  d.  Snape  v.  Snape,  2  Cromp.  & 
Jerv.  214  ;  2  Tyr.  843;  1  Dowl.  814. 

(z)  Doe  d.  Yottnghutband  v.  Roe,  6  Moore, 
480 

(a)  Doe  d-  Turner  v.  Gee,  Wol.  P.  C.  178 ; 
9  Dowl.  612, 

(6)  Doe  d.  mUiamson  y.  Roe,  8  Dow.  & 


Low.  828 ;  Doe  d.  Manner*  i.  Roe,  I  Will 
Wol.  &  Hod.  82  ;  S.  C,  nora.  Doe  d.  Simpton 
V.  Roe,  6  Dowl.  469. 

(c)  Croker  v.  FothergiU,  2  Barn.  &  Aid. 
652. 

(rf)  Buckley  v.  Buckley,  1  Term  R.  647. 

(«)  See  ante,  Sect.  7,  (c),  p.  778. 
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Chapter  VL 

Sect.  8^ 

Appearance  to 
the  Action  by 
the  Landlord. 


15  &  16  Vict, 
c.  76,  s.  178. 


Sect  174. 


Sect.  172. 


(b)  By  Landlord. 
To  remedy  the  inconvenience  pointed  out  in  the  last  diTisSon,  the 
statute  11  Geo.  II.  c.  19,  s.  13,  was  passed,  by  which  it  was  enactedi 
that  it  might  be  lawful  for  the  Court,  where  an  ejectment  shodd  be 
brought,  to  suffer  the  landlord  to  make  himself  defendant,  by  joioing 
with  the  tenant,  in  case  he  should  appear  (e) ;  and  in  case  such  texant 
should  neglect  or  refuse  to  appear,  judgment  should  be  signed  against 
the  casual  ejector,  for  want  of  such  appearance ;  but  if  the  landlord  of 
any  part  of  the  premises  for  which  such  ejectment  was  brought  sbosU 
desire  to  appear  by  himself,  and  consent  to  enter  into  the  like  rak 
that,  by  the  course  of  the  Court,  the  tenant  in  possession,  in  case  be 
or  she  had  appeared,  ought  to  have  done,  then  the  Court,  where  suoh 
ejectment  shall  be  brought,  should  and  might  permit  such  landiord  so 
to  do,  upon  such  judgment  against  the  casual  ejector,  until  they  shooid 
make  further  order  therein,  and  order  a  stay  of  execution.  By  the 
Common  Law  Procedure  Act,  16  &  16  Vict  c.  76,  s.  173,  "any  per- 
son appearing  to  defend  as  landlord  in  respect  of  property  whereof  be 
is  in  possession  only  by  his  tenant,  shall  state  in  his  appearance  that 
he  appears  as  landlord ;  and  such  person  shall  be  at  liberty  to  set  op 
any  defence  which  a  landlord  appearing  in  an  action  of  ejectment  hu 
heretofore  been  allowed  to  set  up,  and  no  other :"  and  by  sectioD  174 
he  may  '^  limit  his  defence  to  part  only  of  the  property  mentioned  in 
the  writ."  In  the  construction  of  the  statute  of  1 1  Geo.  II.  a  19,  die 
w  ord  '^  landlord''  was  extended  to  all  claiming  titie  consistent  with  the 
possession  of  the  occupier;  it  was  not  necessary  that  it  should  be  the 
actual  landlord,  but  it  was  sufficient  if  he  had  an  interest  only  in  tlie 
land  ;  a  purchaser,  therefore,  of  a  reversion,  which  appeared  to  be  t 
pretended  title,  and  where  no  rent  had  ever  been  paid,  was  held  to  be 
admissible  as  a  defendant.  So  the  Court  would  permit  a  mortgagee 
to  be  made  defendant  even  though  out  of  possession  {f)\  but  be  bad 
to  show  that  he  was  bon&  fide  interested  in  the  result  (j|r).  An  heir, 
who  had  never  been  in  possession,  might  be  admitted  to  defend  mder 
the  statute  of  11  Geo.  II.  c.  19  (A) ;  but  a  cestui  que  trust,  who  had 
never  been  in  possession,  could  not  {%) :  a  devisee  in  trust,  however, 
might  (k).  And  by  the  15  &  16  Vict  c.  76,  s.  172, ''  any  other  perm 
not  named  in  the  writ  shall,  by  leave  of  the  Court  or  a  judge,  be 
allowed  to  appear  and  defend  on  filing  an  affidavit  showing  that  be  b 


(e)  The  landlord's  ri^ht  to  be  joined  in 
defending  the  premises  is  affirmed  by  this 
statute,  for  he  had  such  right  before ;  and 
it  is  optional  with  him  to  be  made  defendant 
or  not,  for  the  Court  cannot  compel  him. 

(/)  Doe  d.  Tifyard  v.  Cooper,  8  Term  R. 
645  ;  Doe  d.  Pearson  ▼.  Roe,  6  Bing.  613; 
4  Moore  &  Pay.  437. 


(g)  Doe  d.  Fmtmi  ▼.  JUe,  6  Biqg.  613; 
4  Moore  &  Pay.  487. 

(h)  Doe  d.  BeUitkibaU$  y.  Am,  I  Tersi 
R.  783,  n. 

(0  Lo»ehek  d.  Norrie  ^.  Daatmter,  3 
Term  R.  783. 

(Ar)  Lovelock  d.  Nmtu  t.  Dmimhr,  4 
Term  R.  122. 
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in  possession  of  the  land  dther  by  himself  or  his  tenant/'  And  see  Book  III. 
theGeneralRulesofHilai7Term,1863,sect.ll3,p.784.  A  landlord  ^"sIctV' 
who,  under  this  section  (172),  had  satisfied  the  Court  or  a  judge  that 
he  was  in  possession  of  the  land  either  by  himself  or  his  tenant,  was 
held  by  the  Court  of  Exchequer,  dissentiente  Parke,  B.,  to  be  entitled 
to  appear  and  defend  the  action  as  a  matter  of  right;  and  that  it  was 
not  competent  to  the  Court  or  a  judge  to  impose  on  him  any  con- 
dition, such  as  the  giving  security  for  costs,  and  this  though  he  were 
a  foreigner  residing  out  of  the  jurisdiction  (/).  Upon  an  application 
under  this  section  by  a  party  to  be  allowed  to  appear  and  defend  an 
ejectment  in  respect  of  a  part  of  the  premises  sought  to  be  recovered, 
the  Court  will  not  consider  nice  questions  as  to  the  applicant's  right  of 
possession.  It  is  enough  if  a  prim&  facie  case  can  be  shown  by  affi*^ 
davit,  stating  that  the  applicant  is  in  possession  by  himself  or  his 
tenant.  Where,  therefore,  in  an  ejectment  to  recover  the  Opera 
House,  in  the  Haymarket,  it  was  stated  upon  affidavit  that  some  of 
the  boxes  had  been  let  to  the  applicant  for  a  term  of  years,  with  free 
and  uninterrupted  ingress,  egress  and  regress,  and  the  full  use  of  the 
same  by  tickets  of  admission  during  the  nights  of  public  performance 
(except  balls  and  masquerades),  and  all  profits  and  advantages  and 
appurtenances  belonging  to  the  said  boxes,  with  a  covenant  for  quiet 
enjoyment ;  and  further,  that  after  the  execution  of  the  lease  the  ap- 
plicant entered  into  possession  of  the  boxes,  and  fitted  them  up,  and 
had  ever  since  continued  and  still  was  in  possession  of  the  same,  with 
all  the  rights,  privileges  and  appurtenances  thereto  belonging,  and  that 
the  applicant  was  advised  that  it  was  material  for  the  protection  of  his 
interests  that  he  should  be  permitted  to  defend;  it  was  held,  that 
Biough  appeared  to  entitle  the  applicant  to  be  allowed  to  appear  and 
defend  the  action.  But  where  the  applicant  was  a  tenant  by  elegit, 
who  had  recovered  the  premises  in  ejectment  against  the  defendant, 
but  had  never  been  put  into  actual  possession,  the  Court  declined  to 
permit  him  to  come  in  and  defend  (m).  If  an  ejectment  were  brought 
by  one  claiming  as  heir  of  a  copyhold,  and  the  lord  of  a  manor — who 
claimed  by  escheat  for  want  of  heirs — applied  to  be  admitted  defend- 
ant, either  with  the  tenant  or  alone,  the  Court  would  direct  the  lord  to 
bring  the  action  against  the  heir,  and  the  heir  would  be  admitted  to 
defend  (n).  Where  a  landlord  defrayed  the  costs  of  defending  an 
ejectment  in  the  name  of  an  illiterate  tenant,  who  gave  a  retraxit  of 
the  plea  and  cognovit  of  the  action,  the  practice  of  the  Court  of  Com- 
mon Pleas  was  to  set  aside  the  retraxit  and  cognovit,  and  permit  the 
plaintiflf  to  defend  as  landlord  (o).     Where  a  person  claimed  in  oppo- 

(/)  BuUer  ▼.  Mwtdith,   19  Jurist,  450 ;  (»)  Fairelaim  d.  Fowler  v.  Shamtith,  8 

and  see  Doe  d.  Hudttm  v.  Jamesmt  4  Msd.  Burr.  1290;   1  W.  Black.  357. 

&  B.  490.  (o)  Doe  d.  Locke  ▼.  Franklm,  7  Taunt  9; 

(■•)  Cro/t  V.  Lumley,  24  L.  J.,  Q.  B.,  78.  1  Chit.  890,  (a). 


784 


ACTION  OF  EJECTMENT — APPEARANCE. 


Book  III.  gition  to  the  title  of  the  tenant  in  possession,  he  could  not  defend  ss 
"sect.%.  landlord  (p).  Where  the  defendant  was  described  by  mistake  in  the 
consent  rule  as  "  landlord"  he  was  not  precluded  from  showing  at  the 
trial  that  the  person  in  possession  was  tenant  to  the  lessor  of  the  {daio- 
tiff{g).  Where  a  mortgagor  entered  into  the  consent  rule  as  tenant, 
it  was  held  he  was  not  prevented  from  setting  up  as  a  defeoce  that 
there  were  tenancies  from  year  to  year  in  persons  who  had  not  recaved 
notice  to  quit  (r).  If  a  party  were  admitted  to  defend  as  landkml, 
whose  title  was  inconsistent  with  the  possession  of  the  tenant,  the 
plaintiff  might  apply  to  the  Court  or  to  a  judge  at  chambers,  and  have 
the  rule  discharged  with  costs  (s);  and  the  same  rule,  it  is  appre- 
hended, would  apply  under  the  16  &  16  Vict.  c.  76.  If  a  mere  paaper 
were  made  assignee  of  a  lease,  and  then  was  admitted  to  defend  u 
landlord,  but  had  no  real  interest  in  the  premises,  it  would  seem  that 
the  Court  would  give  some  relief  to  the  plaintiff  (0*  If  under  the  old 
practice  judgment  had  been  signed,  it  was  in  strictness  too  late  for  the 
landlord  to  be  made  defendant,  but  he  might  in  some  cases  be  let  in  on 
terms  after  judgment,  as  when  it  was  signed  in  consequence  of  the 
tenant's  not  giving  notice  (u). 

(d)  Appearance  by  Third  Persofts. 
Appearance  to  It  was  at  one  time  considered  that  the  Courts  had  no  jurisdiction  to 
ThirdlpewoM.  ^^^^^  ^^J  pcrson  cxccpt  the  landlord  to  defend  instead  of  the  tenant 
In  some  particular  cases,  however,  under  the  old  system,  if  a  third 
person  wished  to  defend,  who  was  neither  tenant  nor  actual  landlord, 
but  had  some  interest  to  sustain,  he  was  bound  to  move  the  Gooit,  on 
an  affidavit  of  the  fact,  to  be  made  a  defendant,  instead  of  or  with  the 
casual  ejector ;  and  the  tenant's  consent  was  not  necessary.  But  now, 
by  16  &  16  Vict.  c.  76,  s.  172,  any  other  person  not  named  in  the 
writ  in  ejectment  "  shall,  by  leave  of  the  Court  or  a  judge,  be  allowed 
to  appear  and  defend,  on  filing  an  affidavit,  showing  that  he  is  in  poe 
session  of  the  land  either  by  himself  or  his  tenant"  And  by  the  Reg- 
Gen.,  Hilary  Term,  1863,  s.  113,  "where  a  person  not  named  in  the 
writ  in  ejectment  has  obtained  leave  of  a  Court  or  a  judge  to  appear 
and  defend,  he  shall  enter  an  appearance  according  to  the  Common 
Law  Procedure  Act,  1862,  entitled  in  the  action  against  the  pv^^ 
parties  named  in  the  writ  as  defendant  or  defendants,  and  shall  foith- 
with  give  notice  of  such  appearance  to  the  plaintiff's  attorney,  or  to  the 
plaintiff,  if  he  sues  in  person."  Under  the  old  practice,  a  third  pcraoa 
could  not  defend  as  landlord,  where  it  appeared  that  the  tenant  m 


(p)  Driver  d.  Oxenden  v.  Lawrence,  2  W. 
Black.  1259. 

(q)  Doe  d.  Fellowes  7.  Alford,  1  Dow.  & 
Low.  470. 

(r)  Doe  d.  Bouman  v.  Lewitf  13  Mees.  & 
Wela.  241. 


{t)  Doe  d.  Harwood  v.  L^fe»ettt,  Adaa^ 
Eject  217,  4th  ed. 

(0  Doe  d.  Carr  v.  Jerdem,  4  Scott.  »7. 

(m)  See  ante,  778,  as  to  setdng  tfi^ 
judgments. 
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possessioa  came  in  aa  teDant  to  the  lessor  of  the  plaintifF,  and  paid  Book  III. 
rent  to  him  under  an  agreement  which  had  expired  {x).  A  mere  ser-  ^"sect\^^* 
vant  of  a  beneficial  occupier  could  not  be  made  defendant  in  an  eject- 
inent;  but  where  a  servant,  in  the  visible  occupation  of  premises, 
assumed  the  character  of  tenant  in  possession,  and  defended  an  eject* 
ment,  his  conduct  was  evidence  to  go  to  tlie  jury  to  presume  that  he 
was  tenant  in  possession,  unless  the  fact  were  rebutted  by  other  evi- 
dence (y).  Where,  upon  an  ejectment  against  the  tenant  in  possession, 
who  came  into  possession  as  tenant  of  the  lessor  of  the  plaintiff,  a 
third  person  having  an  adverse  title  entered  into  a  consent  rule  to  de- 
fend as  landlord,  the  Court  discharged  the  consent  rule  with  costs  (z). 

Sect.  9. — Practice. 
(a)  Particulars. 
Where,  prior  to  the  Common  Law  Procedure  Act,  the  plaintiff  de-  When  Parti- 
dared  generally,  and  the  defendant  had  any  doubt  what  lands  the  obttlui^r^  * 
plaintiff  meant  to  proceed  for,  he  might  call  upon  him  by  a  judge's 
order  to  specify  them  (a).  And  now,  by  the  175th  section  of  the 
Common  Law  Procedure  Act,  "  Want  of  '  reasonable  certainty'  in  the 
description  of  the  property,  or  part  of  it,  in  the  writ  or  notice,  shall 
not  nullify  them,  but  shall  only  be  ground  for  an  application  to  a 
judge  for  better  particulars  of  the  land  claimed  or  defended,  which  a 
judge  shall  have  power  to  give  in  all  cases."  Under  the  old  practice, 
and  it  is  apprehended  the  same  rule  would  apply  under  the  new 
system,  in  ejectment,  brought  on  the  forfeiture  of  a  lease,  the  Courts 
would  compel  the  plaintiff  to  deliver  a  particular  of  the  breaches  of 
covenant  on  which  he  intended  to  rely  (b) :  and  when  the  forfeiture 
was  for  non-payment  of  rent,  a  difference  between  the  amount  of  rent 
proved  to  be  due,  and  the  amount  demanded  in  the  plaintiff's  particu- 
lar, was  held  not  to  be  material  (c).  So  when  ejectment  was  brought 
against  a  lessee  on  the  ground  that  the  lease  was  granted  under  a 
power  not  properly  executed,  the  Court  would  compel  a  particular  of 
the  defects  to  be  given  (d)»  But  an  order  for  particulars  will  only  be 
granted  under  special  circumstances  (e).  On  the  other  hand,  the  plain- 
tiff might  call  upon  the  defendant  to  specify  for  what  he  defended, 
when  that  was  not  ascertained  by  the  consent  rule.  When  the  plaintiff 
was  unknown  to  the  defendant,  the  latter  might  call  for  a  particular  of 
his  residence  or  place  of  abode  from  the  opposite  attorney ;  and  if  he 
refused  to  give  it,  or  gave  in  a  fictitious  account  of  a  person  who  could 

(«)  Doe  d.  Knight  ▼.  Smyths,  4  Maule  &  597. 

8elw.  347.  (c)  Temty  d.  Gibbt  v.  Moody,  8  Bing.  8  ; 

(jr)  Doe  d.  James  ▼.  Stauntom,  1  Chit  119 ;  10  Moore,  252. 

2  Barn.  &  Aid.  871.  {d)  Doe  d.  Egremmt  (Earl)  v.  WUliams, 

(«)  Doe  d.  HortoH  v.  Rhys,  2  You.  &  J.  88.  7  Queen's  B.  Rep.  686. 

(a)  Doe  d.  Saunders  y.  Newcastle  (Duke),  (e)  Doe  d.  Saxton  v.  Turner,  1 1  Com.  B. 

7  Term  R.  882,  n.  896. 

(h)  Doe  d.  JUrdk  ▼.  PhilHpe,  6  Term  R. 

3  B 
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Book  III. 

Chapter  VI. 

Sect.  9. 


Staying  Fro- 
ceediDgt  till 
Coats  secured 
or  paid. 


Recognizance 
under  Statutes 
U  &  16  Vict, 
c.  76.  8.  218, 
and  1  Gea  IV. 
c.  87,  for  CosU 

S'ven  by  the 
efendant. 


not  be  found,  the  Court  would  stay  the  proceedings  until  security  were 
given  for  the  payment  of  costs  (/).  In  all  these  cases,  where  an  order 
was  made  for  particulars  of  breaches,  of  premises,  or  residence,  the 
Court,  on  a  motion  for  a  rule  to  show  cause,  or  a  judge  at  chambefs,  by 
an  order,  would  stay  the  proceedings  until  the  particular  required  was 
obtained.  By  the  Common  Law  Procedure  Act,  16  &  16  Vict  c  76, 
s.  180,  "The  particulars  of  the  claim  and  defence,  if  any,  or  copies 
thereof,  shall  be  annexed  to  the  record  by  the  claimants."  The  par- 
ticulars above  mentioned  refer  to  a  description  of  the  land  and  not  to 
the  nature  of  the  title. 

(b)  Security  for  Costs. 

In  some  cases  the  Courts  will  stay  proceedings  in  ejectment  until 
security  be  given  for  costs.  The  first  case  is  where  an  infiemt  sues;  io 
this  case  the  Courts  will  oblige  the  prochein  amy,  guardian  or  attorney, 
to  give  security  for  the  costs,  even  though  the  infant  is  a  pauper (^); 
secondly,  where  the  plaintiff  resides  abroad,  but  not  where  one  only  of 
two  plaintiffs  is  abroad  (A) ;  and  lastly,  where  the  plaintiff  is  nnknowa 
to  the  defendant,  who  has  demanded  an  account  of  his  residence  or 
place  of  abode  from  the  plaintiff's  attorney,  who  has  refused  to  give  it, 
or  has  given  a  fictitious  account  of  a  person  who  cannot  be  found  (i). 
So  then  where  the  costs  of  a  prior  ejectment  upon  the  same  title  or  be- 
tween the  same  parties,  were  left  unpaid,  the  practice  was  for  the  Coarts 
to  stay  proceedings  in  a  second  ejectment,  but  not  to  order  secnnij  for 
costs  (A).  But  now,  where  a  second  ejectment  has  been  brought,  the 
Courts,  under  the  17  &  18  Vict.  c.  125,  s.  93,  will  order  security  for 
costs  (Z).  Where  the  plaintiff,  who  claimed  a  life  interest,  died  after 
verdict,  it  was  considered  that  the  proceedings  might  be  stayed  till  the 
plaintiff  had  given  the  defendant  security  for  his  costs  (m).  But  where 
he  claimed  in  fee,  the  Court  refused  an  application  for  that  purpose  (a). 
In  all  cases  of  applications  of  this  nature,  it  must  appear  that  applica- 
tion has  been  previously  made  to  the  party  (o). 

In  cases  where  the  ejectment  is  brought  under  the  provisions  of  the 
Common  Law  Procedure  Act,  16  &  16  Vict.  c.  76,  s.  213,  the  landlofd 


(/)  2  Tidd's  Prac.  1231. 

(g)  Doe  d.  Roberti  v.  Robertt,  6DowL  556. 

(h)  Doe  d.  Bawden  v.  Roe,  1  Hodges,  315. 

(t)  Adams,  on  Eject.  811,  4th  ed. 

(Ar)  Doe  d.  Selhy  v.  Alston,  1  Term  R. 
491.  See  post,  Sect.  17.  Doe  d.  Brayne  v. 
Bather,  18  Law  J.,  8  Q.  B.;  Adams,  on 
Eject  312,  4th  ed. 

(/)  The  93rd  section  is  as  follows:—"  If 
any  person  shall  bring  an  action  of  ejects 
ment  after  a  prior  action  of  ejectment  for 
the  same  premises  has  been  or  shall  have 
been  unsuccessfully  brought  by  such  per- 
son, or  by  any  person  through  or  under 
whom  he  claims  against  the  same  defend- 
ant, or  against  any  person  through  or  under 
whom  he  defends,  the  Court  or  a  judge 


may,  if  they  or  he  think  fit,  on  the 
tion  of  the  defendant  at  any  time  after  wch 
defendant  has  appeared  to  the  writ,  arte 
that  the  plaintiff  shall  give  to  the  defeadast 
security  for  the  payment  of  the  dele«l»t*» 
costs,  and  that  all  further  proceecfiafB  ia 
the  cause  shall  be  stayed  untu  sodi  secoricy 
be  given,  whether  the  prior  actioa  lias  be«i 
or  shall  have  been  disposed  of  hy  disco*- 
tinuance,  or  by  nonsuit*  or  by  jodgicat  fisr 
the  defendant" 

(m)  Thrtutimt  d  Twmer  t.  Grep^  2  Sm. 
1056;  see  also  Doe  d.  EgrtmtmtlBmri)  t. 
Stephens,  2  Dow.  &  Low.  993. 

(tt)  Doe  d.  Coxens  ▼.  Coaeus,  9  Dtmh  19<0; 
1  Queen's  B.  Rep.  426. 

(o)  Jdams  ▼.  Brvwm,  1  Dowi  273^ 


sureties  tor  tne  payment  ot  the  costs  and  damages,  m  case  the  landlord    '"sect.  9. 
recovers  in  the  suit.     As  this  section  is  similar  to  1  Geo.  IV.  c.  87, 
s.  I  (p),  which  is  not  repealed,  the  decisions  under  the  latter  statute 
will  be  applicable.     The  latter  statute  applied  to  all  interests  which 
the  tenants  had,  by  lease  or  written  agreement,  for  however  short  a 
period,  whether  they  held  for  a  term  or  number  of  years  certain^  or 
from  year  to  year :  thus  an  agreement,  in  writing,  for  apartments  for 
three  months  certain,  came  within  the  meaning  of  the  statute  (q) :  but 
a  holding  as  tenant  from  quarter  to  quarter,  with  an  agreement  to  quit 
at  the  end  of  any  quarter  upon  notice,  was  not  a  holding  for  a  term 
certain  (r).     Where,  after  entering  into  an  agreement  for  a  tenancy 
from  year  to  year,  the  parties  the  same  day  made  another  agreement 
for  the  tenancy  to  continue  as  long  as  the  lessor  continued  vicar  of  a 
parish,  it  was  held,  nevertheless,  to  be  a  case  within  the  statute  («).     It 
would  seem,  also,  that  where  the  tenant  was  assignee  of  the  original  les- 
see, he  was  within  the  act  (t).     It  did  not,  however,  extend  to  the  case 
of  a  tenant  holding  from  year  to  year,  without  a  lease  or  agreement  in 
writing  (m)  ;  nor  to  a  tenancy  for  years  determinable  on  lives  {x) :  nor 
to  the  case  of  a  lessee  holding  over  above  a  year,  without  the  landlord 
taking  any  step  to  recover  the  premises  (y):  nor  after  notice  to  quit 
given  by  the  tenant,  where  his  tenancy  had  not  expired  by  effluxion  of 
time  (z) ;  nor  to  the  case  where  the  right  of  entry  was  claimed  for  non- 
performance of  the  covenants  (a) :  nor  to  the  case  of  a  lessee,  who  had 
surrender^  his  term,  refusing  to  quit  (b) :  nor  to  cases  where  the  title 
to  the  premises  was  disputed  between  the  parties  (c).    A  landlord  who 
was  tenant  in  common,  seeking  to  recover  possession  of  his  undivided 
part,  was  within  the  act(£f). 

The  time  within  which  the  undertaking  and  security  required  by  the  Practice  on  ob- 
Btatute  was  to  be  given,  was  to  be  fixed  by  the  Court  or  a  judge  at  under^he  Sta- 
the  time  the  rule  was  granted  for  the  purpose  (e).     Where  a  landlord  *"^^  ^a^'is^* 
applied  to  the  Court  to  compel  his  tenant  to  give  the  securities,  it  might  &  16  Vict 
perhaps  also  have  been  made  a  part  of  the  rule,  in  order  to  save  time,  ^*  ^^'  •*  ^^^' 
that  the  landlord  should  be  at  liberty  to  sign  judgment  against  the 
casual  ejector,  in  case  of  a  default  on  the  part  of  the  tenant  to  give 


(p)  See  ante,  749,  note  {g). 

(q)  Doe  d.  Phillipt  v.  Roe,  5  Barn.  &  Aid. 
766;  1  DowL  &  Ryl.433. 

(r)  Doe  d.  Carter  v.  Roe,  10  Mees.  & 
Well.  670 ;  2  DowL  N.  S.  449. 

(«)  Doe  d.  Newstead  v.  lUey  10  Jur.  925. 

(0  Doe  d.  WatU  v.  Roe,  6  Dowl.  213;  2 
Har.  &  Wol.  S35. 

(v)  Doe  d.  Breufford  {Earl)  v.  Roe,  5  Barn. 
&  Aid.  770. 

(z)  Doe  d.  Pemberton  v.  Roe,  7  Bam.  & 
Crea.2. 

(f )  Doe  d.  Thomiu  ▼.  Field,  2  Dowl.  542. 
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(z)  Doe  d.  Cardigan  v.  Roe,  1  Dowl.  & 
Ryl.  540. 

(a)  Doe  d.  Cundey  v.  Sharpley,  15  Mees. 
&  Wels.  558. 

(d)  Doe  d.  Tindal  v.  Roe,  2  Bam.  &  AdoL 
922 ;  1  Dowl.  143. 

(c)  Doe  A.  Sander »  v.  Roe,  1  Dowl.  4. 

{d)  Doe  d.  Mayor  ▼.  Rotheram,  3  Dowl. 
690  ;  1  Gale,  157. 

{e)  15  &  16  Vict  c.  76,  s.  213 ;  and  see 
ante,  748;  Doe  d.  Avglesea  {Marquis)  v. 
Broum,  2  Dowl.  &  Ryl.  688. 
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Book  III.  the  required  securities  (/).  Under  the  Common  Law  Procedure  Act, 
8bct*9.  *•  213,  the  tenant  is  to  enter  into  a  recognizance  in  a  reasonable 
sum,  conditioned  to  pay  the  costs  and  damages  which  shall  be  re- 
covered by  the  plaintiff.  This  includes  the  mesne  profits,  s.214. 
Under  the  statute  1  Geo.  IV.  c.  87,  the  Courts  gave  a  year's  value  of 
the  premises  and  a  reasonable  sum  for  the  costs  of  the  action,  and 
nothing  for  the  mesne  profits  (g).  The  Court  would  not  include  in 
the  security  the  damages  caused  to  the  trade  of  the  premises  by  the 
tenant's  shutting  them  up  (A).  On  moving  for  the  nile  for  the  tenant 
to  enter  into  the  recognizance  under  1  Geo.  IV.  c,  87,  it  has  been  heU 
that  the  affidavit  of  the  execution  of  the  written  instrument,  under 
which  the  tenant  held,  need  not  be  made  by  the  attesting  witiie88(t); 
but  that  decision  has  been  since  questioned  {k).  The  execution,  how- 
ever, had  to  be  positively  sworn  to  (/).  The  original  instroment  ondcr 
which  the  tenant  held  had  to  be  produced,  and  it  ought  to  be  pro* 
perly  stamped  (m).  It  had  to  be  shown  by  affidavit  that  thetenancf 
was  determined  by  a  regular  notice  to  quit  (n) :  and  the  notice  to  qoit 
under  the  statute  must  appear  to  have  been  given  by  the  anthoritf  of 
the  landlord  (o).  Where  the  tenant  was  gone  to  America,  hv  ^ 
being  still  in  possession  of  the  premises,  a  service  of  demand  of  pos- 
session left  on  the  premises,  the  wife  having  refused  to  take  it,  waahdd 
Buticient  to  entitle  the  landlord  to  a  rule  to  show  cause  why  the  ser- 
vice should  not  be  deemed  good,  in  order  to  entitle  him  to  t  rule  uxitf 
the  statute  (p).  If  the  notice  to  find  the  security  was  signed  bjaa 
agent  of  the  lessor  of  the  plaintiff,  it  was  not  necessary  that  tbeit 
should  be  an  affidavit  that  he  was  in  fact  the  agent  (q) :  a  notice  signed 
''  A.  jB.,  agent  of  the  plaintiff,*'  and  requiring  the  tenant  to  appear  and 
be  made  defendant,  and  find  such  bail,  &c.,  '*  and  for  such  purpoaeatf 
are  specified  in  the  act  of  parliament,"  was  sufficient  (r). 

(c)  Staying  Proceedings. 
Staying  Pro-         The  Courts  of  common  law  have  no  jurisdiction  to  stay  proceedogs 
^dingtgMie-  j^j  ejectment,  brought  on  a  clause  of  re-entry  for  breach  of  coto*"* 
to  repair  («).     Indeed  the  only  cases  where  those  Courts  will  oowsuy 


(/)  Doe  Y.  Roe,  2  Dowl.  ISO;  see  also  (n)  Doe  d.  Wood  or  Caa(/Mi  f.  ^ 

he  d.  Saa^wm  v.  Roe,  6  Moore,  54.  Bing.  N.  C.  S29;    S  Scott.  7^:  ^  ^ 

r^^  Am  <L  .Comuaa  v.  Am.  A  Moom.  54>:       S65;  2  Hodges,  279;  Doed.Hoiiff^-*^ 

forth,  4  Mees.  &  Wels.  74  .  ^ 

(»)  Doe  d.  Topping  v.  Boast,  7  Do^** 
U  Doe±^SdiBoe,TjT,tCf.S:^^ 


Doei 

ig)  Doe  d.  Sompiom  y.  Roe,  6  Moore,  54;  8657  2  Hodges,  279;  Doe  dJMirv 

Doe  d.  Levi  t.  Roe,  6  Com.  &  Re^  272.  worth,  4  Mees.  &  Wels.  74 

The  amount  of  security  usually  required  in  '  ^   »*     ^  «"                «  _. 
the  Queen's  Bench  was  twice  the  annual 

rent,  together  with  40^  for  the  costa.  2  Gale,  ISl.                                ^.,,  ^ . 

(A)  Doe  d.  Marks  ▼.  Roe,  6  DowL  &  Uw.  (p)  Doe  d.  Selgood  w.  Soe,l^^^^ 

87.  &Hod.S4e.                             «,„«ji 

(•)  Doe  d.  Mayor  ▼.  Rotheram,  S  DowL  (q)  Doe  d.  Geidart  ▼.  Roe,  1  WUL  WsLC 

«90:  1  Gale^  157  ;  Dm  d.  Gowlamd  ▼.  Roe,  Hod.  346.                                           ^ . 

6  Dowl.  35 ;  WilL  Wol.  &  Dav.  605.  (r)  Doe  d.  Beard  ▼.  Roe,  1  Me» » ** 

(ib)  Doed-^wry  T.  Aw,  6DowL518;  1  360 ;  2  Gale,  48 ;  Tyr.  &  Gr.  870. 

Will.  Wol.  &  Hod.  178.  (0  Dof  d.  Mofkew  r.  JMfh  10  M  > 

(0  Doe  d.  Bemrd  ▼.  Roe,  Tyr.  ft  Gr.  870;  El.  71 :  and  2  Per.  ft  Dav.  302. 
2  Oak,  131. 


proceedings  so  as  to  give  equitable  reiiet^  are  tnose  mentioned  below,     I50ok  iii. 
and  cases  where  a  second  action  of  ejectment  is  brought  for  the  same     "sect.V 
premises  (0*     Where  an  ejectment  for  a  forfeiture  was  pending  in  one 
Court,  another  Court  refused  to  stay  proceedings  in  a  second  action 
on  a  subsequent  forfeiture  (u). 

By  the  statute  4  Geo.  IT.  c.  28,  it  is  provided,  s.  4,  that  if  the  tenant  staying  Pro- 
shall  at  any  time  before  trial  pay  or  tender  to  the  landlord,  or  pay  into  p^|fym'*e?t  of 
Court  all  the  rent  (x)  and  arrears,  together  with  the  costs,  all  further  Rent  and  Cotti 
proceedings  shall  be  stayed  (y).    Previous  to  that  statute  it  seems  that  ""28.*^     ^ 
the  Courts  of  common  law  exercised  a  similar  discretion  of  staying 
proceedings  in  all  cases  of  ejectments  for  non-payment  of  rent,  and 
even  after  trial  if  before  execution  {z) :   and  it  has  been  contended, 
that  that  discretion  was  not  taken  away  by  the  statute,  but  that  it  was 
thereby  made  obligatory  in  cases  where  there  was  no  sufficient  distress 
on  the  premises  within  the  second  section  (a)  of  the  statute,  and  an 
application  was  made  before  trial :  it  has,  however,  been  decided  that 
the  application  must  now  be  made  before  trial,  even  in  cases  not  within 
the  second  section  (b) ;  and  that,  after  a  writ  of  possession  has  been 
executed,  it  is  too  late,  unless  by  consent  (c).     In  one  case  the  Court 
made  a  rule  to  stay  proceedings,  on  payment  of  all  the  rent  due  and 
costs,  after  judgment  against  the  casual  ejector,  and  before  the  writ  of 
possession  executed  (d).     In  ejectment  by  a  landlord,  founded  on  the 
act,  and  also  on  a  clause  of  re-entry  in  a  lease  for  not  repairing,  a  rule 
was  made  absolute  to  stay  proceedings  upon  payment  of  the  rent  in 
arrear  and  costs,  with  liberty  for  the  plaintiff  to  proceed  upon  any 
other  title  (e).     Where  the  plaintiffs  were  both  devisees  and  executors, 
and  in  each  capacity  rent  was  due  to  them ;  and  the  defendant  moved 
to  stay  proceedings  on  payment  of  the  rent  due  to  the  lessors  of  the 


(t)  See  post,  Sect  17,  and  Chap.  X., 
Sect  7. 

(«}  Doe  d.  Henrff  v.  Gustard,  5  Scott, 
N.  R.  SIS ;  2  Dowl.  N.  S.  615 ;  4  Man.  & 
Gran.  987. 

(*)  Upon  a  motion  to  set  aside  an  eject- 
ment and  restore  the  possession,  upon  pay- 
ment of  the  rent  due  and  costs,  the  rent 
must  be  calculated  only  to  the  last  rent  day, 
not  to  the  day  of  computing ;  Doe  d.  Har- 
etmrt  ▼.  Roe,  4  Taunt  888. 

(y)  See  ante,  718.  In  nroceedings  in 
ejectment  under  the  second  section  for  a 
forfeiture  for  non-payment  of  rent,  it  is 
expressly  provided,  "that  nothing  herein 
contained  shall  extend  to  bar  the  right  of 
any  mortgagee  or  mortgagees  of  such  lease, 
or  any  part  thereof,  who  shall  not  be  in 
possession ;  so  as  such  mortgagee  or  mort- 
gagees shall  and  do,  within  six  calendar 
months  after  such  judgment  obtained  and 
execution  executed,  pay  aU  rent  in  arrear, 
tnd  all  costs  and  damages  sustained  by  such 
\mKftt  or  persona  entiUed  to  the  remainder 
or  reversion  as  aforesaid,  and  perform  all 
dbe  covenants  and  agreements  which  on  the 


part  and  behalf  of  the  first  lessee  or  lessees 
oueht  to  be  performed." 

(s)  Adams,  Eject.  122,  4th  ed. 

(a)  See  ante,  718. 

{b)  Roe  ^  Wett  v.  Davit,  7  East,  363  ; 
Doe  d.  Harnt  {Clerk)  v.  Masters,  2  Barn.  & 
Cres.  490 ;  4  Dowl.  &  Ryl.  45.  In  the  first 
of  these  cases,  however,  the  observations  of 
Lord  Ellenborough  on  the  language  of  the 
statute  are  not  correct,  and  his  judgment  is 
at  variance  with  the  previous  decision  of 
Lord  Kenyon  in  Doe  d.  Forster  v.  Wandlass, 
7  Term  Rep.  1 17,  which  was  not  adverted 
to,  and  which  is  recognized  law  as  to  the 
2nd  section ;  see  ante,  718 ;  see  Adams, 
Eject.  124,  127,  4th  ed. 

(c)  4n<m„  T.  T.  1  Geo.  III.  MS. ;  Z>o«  d. 
Lambert  v.  Roe,  3  DowL  557. 

(d)  GoodtUle  v.  Holdfast,  2  Stra.  900. 
This  case  was  decided  about  the  time  the 
statute  was  enacted;  but  as  there  is  no  allu- 
sion to  the  statute  in  the  report  of  the  case, 
it  is  probable  that  the  decision  took  place 
before  it  passed  into  a  law. 

(e)  Bull.  N.  P.  97. 
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plaintiff  as  devisees,  they  not  being  entitled  to  bring  any  ejectment  as 
executors ;  and,  there  appearing  to  be  a  mutual  debt  due  to  the  de- 
fendant by  simple  contract,  the  defendant  offered  to  go  into  the  whole 
account,  taking  in  demands,  both  as  devisees  and  as  ezecutorBi  having 
just  allowances,  which  the  lessors  of  the  plaintiff  refused ;  the  rale  wis 
made  absolute  to  stay  proceedings,  on  payment  of  the  rent  due  to  the 
lessors  as  devisees,  and  costs  (/).  Where  the  rent  was  tcndaed 
before  notice  of  the  action,  the  proceedings  were  set  aside  for  irr^ 
larity ;  and  the  fact  of  the  landlord  having  given  directions  respectrag 
the  matter  to  his  attorney,  was  held  to  amount  to  nothing  (j).  An 
under-lessee  may  have  the  benefit  of  the  statute  (A),  and  also  a  mort- 
gagee (i).  The  application  to  stay  the  proceedings  is  made  in  tennto 
the  Court,  and  in  vacation  to  .a  judge  at  chambers. 

In  ejectment  by  a  mortgagee,  for  the  recovery  of  the  possessbnof 
the  mortgaged  premises,  where  no  suit  in  equity  is  depending  fa » 
foreclosure  or  redemption,  by  statute  7  Geo.  II.  c.  20,  s.  1,  if  the  pewM 
having  a  right  to  redeem  shall,  at  any  time  pending  the  action,  pay  to 
the  mortgagee,  or  in  case  of  his  refusal,  bring  into  Court,  all  the  prin- 
cipal monies  and  interest  due  on  the  mortgage,  and  also  costs  to  be 
computed  by  the  Court,  or  proper  o£Bcer  appointed  for  that  (wr- 
pose  (A),  the  same  shall  be  deemed  and  taken  to  be  in  full  satisfaction 
and  discharge  of  the  mortgage ;  and  the  Court  shall  discharge  the 
mortgagor  of  and  from  the  same  accordingly  (Z).     SimOar  powers  are 
given  by  the  15  &  16  Vict.  c.  76.    Section  219  enacts,  that "  Where  an 
action  of  ejectment  shall  be  brought  by  any  mortgagee,  his  hare,  exe- 
cutors, administrators  or  assignees,  for  the  recovery  of  the  possesaoB 
of  any  mortgaged  lands,  tenements  or  hereditaments,  and  no  suitshsfi 
be  then  depending  in  any  of  her  Majesty's  Courts  of  Equity  in  thit 
part  of  Great  Britain  called  England,  for  or  touching  the  foredoa? 
or  redeeming  of  such  mortgaged  lands,  tenements  or  hereditaino*^' 
if  the  person  having  right  to  redeem  such  mortgaged  lands,  tenement 
or  hereditaments,  and  who  shall  appear  and  become  defendant  m  sues 
action,  shall,  at  any  time  pending  such  action,  pay  unto  such  fOfXi- 
gagee,  or,  in  case  of  his  refusal,  shall  bring  into  Court  where  soct 
action  shall  be  depending,  all  the  principal  monies  and  interest  due » 
such  mortgage,  and  also  all  such  costs  as  have  been  expended  in  ^ 
suit  at  law  or  in  equity  upon  such  mortgage  (such  money  for  prina]*»» 
interest  and  costs  to  be  ascertained  and  computed  by  the  Court  whe'* 
such  action  is  or  shall  be  depending,  or  by  the  proper  ofiBcer  by  saca 
Court  to  be  appointed  for  that  purpose),  the  monies  so  paid  to  s«* 


(/)  2  Sell.  Prac.  127. 

(g)  Goodright  d.  Stevenson  v.  Noright,  2 
W.  Black.  747. 

(k)  Doe  d.  Wyatt  v.  Byron,  1  Com.  B.  Rep. 
628 ;  8  Dow.  &  Low.  81. 

(•)  Doe  d.  Whi^ld  v.  Rocy  3  Taunt.  402; 


but  see  Adams,  Eject.  125,  note (4^** 
(*)  The  costs  are  to  be  taxed  »  v^^ 
party  and  party;  Doe  d.  Cofft  ▼.  WJF^ 
Bing.  N.  C.  768;   5  DowL  6M;  4  Se* 


3mg _ 

468 ;  8  Hodgee,  186. 
(/)  2  Tidd's  Prac  1285 


mortgagee,  or  brought  into  such  Uourt,  shall  be  deemed  and  taken  to     ^ook  lu. 
be  in  full  satisfaction  and  discharge  of  such  mortgage,  and  the  Court       sect  9. 
sball  and  may  discharge  every  such  mortgagor  or  defendant  of  and  from 
the  same  accordingly ;  and  shall  and  may,  by  rule  of  the  same  Court, 
compel  such  mortgagee,  at  the  costs  and  charges  of  such  mortgagor, 
to  assign,  surrender  or  reconvey  such  mortgaged  lands,  tenements  and 
hereditaments,  and  such  estate  and  interest  as  such  mortgagee  has 
therein,  and  deliver  up  all  deeds,  evidences  and  writings  in  his  custody, 
relating  to  the  title  of  such  mortgaged  lands,  tenements  and  heredita- 
ments, unto  such  mortgagor,  who  shall  have  paid  or  brought  such 
monies  into  the  Court,  his  heirs,  executors  or  administrators,  or  to 
such  other  person  or  persons  as  he  or  they  shall  for  that  purpose 
nominate  or  appoint"     This  section  will  extend  to  an  action  by  a 
mortgagee  on  a  bond  or  covenant  (i»),  but  will  not  apply  when  the 
mortgagee  is  in  possession  or  has  attempted  to  exercise  the  right  of 
6ale(n).     The  application  may  be  made  to  a  judge  at  chambers  (o). 
By  section  220,  *'  Nothing  herein  contained  shall  extend  to  any  case 
where  the  person,  against  whom  the  redemption  is  or  shall  be  prayed, 
shall  (by  writing  under  his  hand,  or  the  hand  of  his  attorney,  agent  or 
solicitor,  to  be  delivered  before  the  money  shall  be  brought  into  such 
Court  of  law,  to  the  attorney  or  solicitor  for  the  other  side),  insist, 
either  that  the  party  praying  a  redemption  has  not  a  right  to  redeem, 
or  that  the  premises  are  chargeable  with  other  or  different  principal 
sums,  than  what  appear  on  the  face  of  the  mortgage  or  shall  be  ad- 
mitted on  the  other  side ;  or  to  any  case  where  the  right  of  redemption 
to  the  mortgaged  lands  and  premises  in  question  in  any  cause  or  suit 
shall  be  controverted  or  questioned  by  or  between  different  defendants 
in  the  same  cause  or  suit ;  or  shall  be  any  prejudice  to  any  subsequent 
mortgage  or  subsequent  incumbrance,  anything  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding."     A  delivery  of  a  notice 
under  this  section  after  the  rule  nisi  had  been  obtained  would  be  an 
answer  to  the  application  (p).    If  there  be  any  doubt  as  to  the  amount 
of  what  is  due,  the  Courts  will  refer  to  the  oflScer  whose  duty  it  is  to 
tax  the  costs;  and  if  the  debt  and  costs  are  not  paid,  the  plaintiff 
must  proceed  in  the  action,  and  cannot  have  an  attachment.     The 
party  applying  to  the  Court  under  the  statute  must  be  the  very  party 
entitled  to  redeem,  and  also  the  defendant  in  the  ejectment  (y);  and 
it  suf&ciently  appears  that  he  is  defendant,  if  it  is  sworn  that  he  has 
entered  the  usual  appearance  (r).    The  Courts  will  not  stay  proceed- 
ings in  an  ejectment  brought  by  a  mortgagee  against  a  mortgagor,  on 
the  latter  paying  principal,  interest  and  costs,  where  he  had  agreed  to 

(m)  Smeeton  ▼.  Collier,  1  Exch.  Rep.  457.  (q)  Doe  d.  Hurtt  v.  Clifton,  4  Ad.  &  El. 

(n)  Sutton  ▼.  Rowlings,  8  Excb.  Rep.  407.  814;  6  Nev.  &  Man.  S57  ;  2  Har.  &  Wol. 

(e)  Smeeton  ▼.  CoUier,  1  Exch.  Rep.  457.  285. 

(p)  FUbee  ▼.  Hopkins,  6  Dowl  &  Low.  (r)  Doe  d.  Cox  y.  Broum,  6  Dowl.  471 ;  1 

264:  WiU.  Wol.  &  Hod.  204. 
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convey  the  equity  of  redemption  to  the  mortgagee  (<) ;  nor  where  by 
the  terms  of  the  mortgage  deed  the  principal,  payable  at  a  day  not 
named,  is  due  on  default  made  in  the  payment  of  the  interest,  w9 
they  stay  proceedings  on  payment  of  arrears  of  interest  and  costo  (f). 
The  defendant  is  entitled  to  have  the  proceedings  stayed  upon  payment 
of  the  principal  and  interest  due  on  the  mortgage  deed,  with  the  ooite 
incurred  at  law  and  in  equity,  without  paying  any  bygone  interest,  or 
the  expense  of  preparing  the  mortgage  deed,  or  any  asugnment  of 
it  (tt).     Again,  where  a  motion  was  to  stay  proceedings  in  ejectnoit, 
on  payment  of  mortgage  money  and  costs,  pursuant  to  the  statute, 
and  on  showing  cause,  the  plaintiff  produced  an  affidavit,  that  Ae 
mortgagee  had  been  at  great  expense  in  necessary  repairs  of  part  (^ 
the  premises  in  his  possession,  the  ejectment  being  brought  for  Ae 
residue;  and  therefore  prayed  that  the  prothonotary  might  be diredai 
to  make  allowance  for  such  repairs ;  the  Court  said,  the  rule  oHiit 
follow  the  words  of  the  statute ;   and  that  the  prothonotary  woaU 
make  just  allowances  and  deductions  (x).    Where  there  are  two  mort- 
gages, the  Court  will  tiot  stay  proceedings,  and  compel  a  redeopto 
of  one  mortgage  only,  upon  payment  of  the  principal,  interest  and 
costs,  on  that  mortgage,  without  paying  the  rest(y).     If  a  mortp^ 
recover  possession  of  the  mortgaged  premises,  under  a  judgment  in 
an  undefended  ejectment,  the  Court  has  no  jurisdiction  to  restore,  on 
payment  of  the  debt,  interest  and  costs,  the  possession  to  the  mort* 
gagor,  who  has  not  appeared ;   but  if  the  recovery  is  had  against  a 
tenant  of  the  mortgagor,  the  Court  will  set  aside  the  jadgment,  and 
let  in  the  mortgagor  to  defend  as  a  landlord,  that  he  may  be  in  a  coa- 
dition  to  apply  to  the  Court  to  stay  proceedings  on  the  terms  of  the 
statute  (z).     The  mode  of  applying  to  stay  proceedings,  on  paymait 
of  the  mortgage,  principal  and  interest,  is  by  motion  to  the  Court  « 
term,  and  summons  of  a  judge  in  vacation ;  and  the  Court  will  not 
compel  the  mortgagee  to  pay  the  costs  of  such  an  application,  becaoss 
he  has  refused  a  tender  of  the  sum  due  (a). 

Where  an  order  was  made  by  consent  in  an  action  of  cjectott* 
"  that  the  proceedings  be  stayed,  the  defendant  to  pay  his  own  costs 
of  a  former  ejectment,,  and  the  lessor  of  the  plaintiff  to  pay  6J.  towa^* 
the  defendant's  costs,  and  to  grant  a  lease  of  the  premises  for  tweoty- 
one  years  at  the  rent  of  one  shilling  a  year,  on  the  same  conditioDS  ^ 
other  parts  of  the  estates  of  the  lessor  of  the  plaintiff  in  the  parish  wei« 

mands,  as  cauw  against  the  order,  he  9>f 
specify  the  nature  and  ainooot  of  mA  w^ 
mands ;  OcodtitU  d.  Lem  ▼.  Lmtim  • 
AnsL  937  ;  Am  d.  Hanitom  t.  Uf^ 
DowL  &  Low.  270;  and  9teFUkif.» 
kins,  ibid.  264.  ^ 

(y)  i2o0d.j:ayeT.5U«y,2W.BIack.m 

(a)  Dos  d.  Tubb  ▼.  Jtas,  4  TaimtWT. 
(a)  Doe  d.  Smp$am  ▼.  Bmm,  1  WULW* 
&  Hod.  49. 


(«)  GoodtitU  d.  Taytum  ▼.  Pope,  7  Term 
Rep.  185. 

(/)  GoodtUU  d.  Green  v.  Noiitle,  11  Moore, 
491. 

Doe  d.  Blagg  ▼.  Steel,  1  DowL  359. 
2  Sell.  Prac.  220.  Where  a  roort- 
gagee  brings  an  ejectment  to  get  possession, 
and  the  mortgagor  moves  to  stay  proceed- 
ings on  payment  of  what  is  due  and  costs ; 
if  the  mortgagee  gives  notice  of  other  de- 
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held/'  and  the  defendant  declined  to  accept  a  lease  and  execute  a  coun-     Book  III. 
terparty  the  Court  refused  to  grant  an  attachment  against  him,  on  the       ^^^r.  9. 


Cottt. 


ground  that  the  granting  of  the  lease  by  the  lessor  of  the  plaintiff  was 
a  boon  to  the  defendant,  which  the  latter  was  at  liberty  to  decline  (ft). 

(d)  Injunction-- Payment  of  Costs. 
The  Comroon  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  21 1,  enacts,  ii^uncri 
that  **  in  case  the  said  lessee,  his  assignee  or  other  person  claiming  any 
right,  title  or  intei-est,  in  law  or  equity,  of,  in  or  to  the  said  lease,  shall, 
within  the  time  aforesaid,  proceed  for  relief  in  any  Court  of  Equity, 
such  person  shall  not  have  or  continue  any  injunction  against  the  pro- 
ceedings at  law  on  such  ejectment,  unless  he  does  or  shall,  within 
forty  days  next  after  a  full  and  perfect  answer  shall  be  made  by  the 
claimant  in  such  ejectment,  bring  into  Court,  and  lodge  with  the  proper 
officer  such  sum  and  sums  of  money  as  the  lessor  or  landlord  shall  in 
his  answer  swear  to  be  due  and  in  arrear  over  and  above  all  just  allow- 
ances, and  also  the  costs  taxed  in  the  said  suit,  there  to  remain  till  the 
bearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on 
good  security,  subject  to  the  decree  of  the  Court ;  and  in  case  such 
proceedings  for  relief  in  equity  shall  be  taken  within  the  time  afore- 
said, and  after  execution  is  executed,  the  lessor  or  landlord  shall  be 
accountable  only  for  so  much  and  no  more  as  he  shall  really  and  bona 
fide,  without  fraud,  deceit  or  wilful  neglect,  make  of  the  demised  pre- 
mises from  the  time  of  his  entering  into  the  actual  possession  thereof; 
and  if  what  shall  be  so  made  by  the  lessor  or  landlord  happen  to  be 
less  than  the  rent  reserved  on  the  said  lease,  then  the  said  lessee  or  his 
assignee,  before  he  shall  be  restored  to  his  possession,  shall  pay  such 
lessor  or  landlord,  what  the  money  so  by  him  made  fell  short  of  the 
reserved  rent  for  the  time  such  lessor  or  landlord  held  the  said  lands." 
And  by  section  212,  '^  If  the  tenant  or  his  assignee  do  or  shall,  at  any 
time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or 
landlord,  his  executors  or  administrators,  or  his  or  their  attorney  in 
that  cause,  or  pay  into  the  Court  where  the  same  cause  is  depending,  H 

all  the  rent  and  arrears,  together  with  the  costs,  then  and  in  such  case  A 

all  further  proceedings  on  the  said  ejectment  shall  cease  and  be  dis-  ^ 

continued ;  and  if  such  lessee,  his  executors,  administrators  or  assigns, 
shaU,  upon  such  proceedings  as  aforesaid,  be  relieved  in  equity,  he  and 
they  shall  have,  hold  and  enjoy  the  demised  lands,  according  to  the 
lease  thereof  made,  without  any  new  lease." 

(e)  Consolidation  and  Discontinuance. 
Under  the  old  practice,  where  there  were  several  defendants,  to  When  Action* 
whom  the  plaintiff  delivered  declarations,  who  were  severally  con-  5dat«L  *'°°*^' 
cemed  in  interest,  the  Court  would  not  formerly,  on  the  motion  of  the 

{h)  Do€  d.  Cardigan  (Earl)  v. ,  7  C.  B.  Rep.  794. 
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Book  III. 
Chapter  VI. 
*     Sect.  9. 


hen  a  Plain- 
r  may  dis- 
Dtinue. 


When  Amend' 
meiu  may  be 
made  gene- 
rally. 


plaintiff,  join  them  all  in  one  declaration  (c) ;  but  since  the  gtatates 
8  &  9  Will.  III.c.  11,  8. 1,  and  3&  4  Will.  IV. c. 42, 8.32, which gifc 
one  or  several  defendants  who  was  acquitted  his  costs,  the  Court  migbt 
peiiiaps  act  otherwise  (^).  Where,  however,  several  ejectments  were 
brought  for  the  same  premises,  upon  the  same  demise,  the  Coait  on 
motion, — which  was  for  a  rule  nisi, — or  a  judge  at  his  chambers,  would 
order  them  to  be  consolidated  («). 

Discontinuance  was  allowed  under  the  old  practice  in  this  action  as 
well  as  in  any  other  action.  The  Courts  would  not,  however,  gi?e  the 
plaintiff  leave  to  discontinue  the  action  after  a  special  verdict  had  been 
had  in  order  to  adduce  fresh  proof  in  contradiction  to  the  verdict  (/). 
By  the  15  &  16  Vict  c.  76,  s.  200,  "  The  claimant  in  ejectment  M 
be  at  liberty  at  any  time  to  discontinue  the  action  as  to  one  or  inore 
of  the  defendants,  by  giving  to  the  defendant  or  his  attorney  a  notice 
headed  in  the  Court  and  cause,  and  signed  by  the  claiouint  or  hie 
attorney,  stating  that  he  discontinues  such  action ;  and  thereapon  the 
defendant  to  whom  such  notice  is  given  shall  be  entitled  to  and  may 
forthwith  sign  judgment  for  costs,  in  the  form  contained  in  the  sche- 
dule (A.)  to  this  act  annexed,  marked  No.  18  (g\  or  to  the  likeefet" 
The  201st  section  enacts,  that  "  in  case  one  of  several  claimants  shaft 
be  desirous  to  discontinue,  he  may  apply  to  the  Court  or  a  judge  to 
have  his  name  struck  out  of  the  proceedings,  and  an  order  my  ^ 
made  thereupon,  upon  such  tenns  as  to  the  Court  or  a  judge  may  seem 
fit,  and  the  action  shall  thereupon  proceed  at  the  suit  of  the  other 
claimants." 

(f)  Amendment 

The  legislature,  acting  in  conformity  with  the  enlightened  views  of 

modem  times,  has  authorized  and  directed  Courts  and  judges  to  vaskt 

amendments  in  a  more  liberal  and  less  technical  spirit  than  heretofoK- 

Accordingly  the  222nd  section  of  the  15  &  16  Vict,  c  76,  enacts,  d»t 

**  It  shall  be  lawful  for  the  superior  Courts  of  common  law,  and  every 

judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend 

all  defects  and  errors  in  any  proceeding  in  civil  causes,  whether  tbens 

anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or  error 

be  that  of  the  party  applying  to  amend  or  not ;   and  all  such  ameDd- 

ments  may  be  made  with  or  without  costs,  and  upon  such  terms  as  to  the 

Court  or  a  judge  may  seem  fit ;  and  all  such  amendments  as  may  be 

necessary  for  the  purpose  of  determining  in  the  existing  suit  the  real 

these  words,  that  is  to  say, 

"  Victoria,  by  the  grace  of  God  [ktrt off 

the  writ],  and  C.  D.  has  on  the jS«J* 

appeared  by  ,  his  attorocy  [f^ 

person*  J,  to  the  said  writ,  and  A.  B.  ^»"*' 
continued  the  action :  therefore  i^  ■  ^ 
sidered  that  the  said  C.  D.  be  ac^itwd,  ■» 
that  he  recover  a^nst  the  said  A-  B.  /""^ 
for  hu  coats  of  defence.** 


(c)  Run.  Eject.  187. 

(d)  Arch.  Prac.  950,  8th  ed. 
(f)  2  Tidd's  Prac.  1282. 
(/)  Hoe  d.  Gray  ▼.  Gray,  2  W.  Black. 

815  i  Adams,  ^ect.  178,  179,  ith  ed. 
if)  **  In  the  Queen's  Bench : 

•*  On  the day  of ,  18—. 

**  Lancashire,  |  On  the  day  and  year  above 

to  wit        i  written,  a  writ  of  our  lady 

the  queen  issued  forth  from  this  Court  in 
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questioD  in  controversy  between  the  parties  shall  be  so  made."  A  similar  Bode  III. 
provision  is  contained  in  the  17  &  18  Vict.  c.  125,  s.  96.  It  may  be  Sect.  9. 
convenient  to  retain  the  cases  decided  under  the  old  mode  of  procedure. 
An  amendment,  by  inserting  a  new  demise,  has  been  allowed  after 
verdict,  and  a  rule  for  a  new  trial  (A).  A  declaration  in  ejectment 
has  been  amended  even  after  judgment  and  writ  of  error  brought,  by 
leaving  out  the  word  *'  tenements"  (i).  A  plaintiff  has  even  been 
permitted  to  amend  his  declaration,  on  payment  of  costs,  by  adding  a 
new  count  on  another  demise  after  three  terms  had  elapsed,  and  the 
roll  had  been  made  up  and  carried  in  (A).  An  error,  by  inserting  the 
name  of  the  tenant  in  possession  hi  the  declaration,  may,  it  seems,  be 
amended  (/).  An  amendment  has  been  made  at  the  trial  in  the  name 
of  the  parish,  under  the  3  &  4  Will.  IV.  c.  42,  s.  23  (m),  even  though 
the  ejectment  was  brought  for  a  forfeiture  (n).  Where  the  declaration 
was  on  a  supposed  joint  demise  by  two,  and  it  appeared  in  evidence 
that  they  had  not  such  an  interest  that  they  could  join  in  a  demise  to 
the  plaintiff,  an  amendment,  by  severing  the  demises,  was  refused 
under  the  3  &  4  Will.  IV.  c.  42,  s.  23  (o).  An  amendment  of  the  nisi 
prins  record  was  -allowed  by  consent  after  the  jury  was  sworn,  the 
name  of  the  real  defendant  not  having  been  substituted  for  that  of  the 
casual  ejector  (p).  The  Court  refused  to  amend  a  mistake  in  the  Chris- 
tian name  of  the  lessor  of  the  plaintiff,  of  John  instead  of  James,  no 
one  having  appeared  (7).  But  an  amendment  has  been  allowed  at  the 
trial,  by  striking  out  the  Christian  name  of  a  lessor  of  the  plaintiff, 
where  he  was  only  known  by  his  surname  (r).  In  certain  cases,  the 
Court  permitted  an  amendment  to  be  made  in  the  notice  at  the  bottom 
of  a  declaration  in  ejectment  (*).  After  verdict,  if  the  objection  were 
grounded  upon  the  mere  mistake  of  the  clerk,  or  a  trifling  nicety,  there 
was  no  need  of  any  actual  amendment  at  all ;  the  Court  would  overlook 
the  exception (^).  This  distinction  was  important;  if  there  were  evi- 
dence at  the  trial,  upon  such  of  the  counts  only  as  were  good  and  con- 
sistent, a  general  verdict  might  be  altered  by  the  notes  of  the  judge, 
and  entered  only  on  those  counts ;  but,  if  there  were  any  evidence  ap- 
plicable to  the  other  bad  or  inconsistent  coudts,  the  postea  could  not 
be  amended ;  the  only  remedy  was  by  a  venire  de  novo  (w). 
An  amendment  in  ejectment  might  be  made  even  in  the  time  of  the  Amendment  in 

the  Time  of 

(*)  Doe  d.  Bacon  v.  Bridget,  6  Man.  &  (o)  Doe  d.  PooU  v.  Errington,  1  Ad.  &  El.  *«  Demise. 

Gr.  1034;  7  Scott,  N.  R.  966;   1  Dow.  &  750;  3  Nev.  &  Man.  646. 

iow.954.  (p)  Doe  d.  Stanway  ▼.  Rock,  1  Car.  ft 

(0  Doe  d.  Lawrie  ▼.  Dyball,  1  Moore  &  Mar.  549. 

Pav.  330;  S  Bam.  &  Crea.  70 ;  2  Man.  &  (9)  Doe  d.  Street  ▼.  Roe,  8  Dowl.  444. 

Ryl  184;  S.  P,  Anon,,  1  Chit  637.  (r)  Doe  d.  Milier  ▼.  Rogert,  1  Car.  &  Kir. 

{k)  Doe  d.  Beaumont  ▼.  Armitage,  1  Dowl.  390. 

ftRyL  178;  2  Chit.  302.  (#)  Doe  d.  Bast  v.  Roe,   7  Term.  Rep. 

(0  Doe  d.  Cobbey  ▼.  Roe,  Adams,  Eject.  469 ;  Doe  d.  Darwent,  v.  Roe,  3  DowL  33o. 

170,  4th  ed  (0  Roe  d.  fVrangham  v.  Hertey,  3  Wils. 

(m)  See  ante,  794.  275. 

(n)  Doe  d.  Marriott  ▼.  Edwards,  6  Car.  &  («)  Run.  Eject  235. 
Pay.  208 ;  1  Mood.  &  Rob.  319. 
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Book  III. 

Chapter  VI. 

Sect.  9. 


Term  enlarged 
by  Amend- 
ment. 


demige,  to  prevent  the  party  from  being  barred  (x) :  thus,  where  the 
ejectment  was  to  avoid  a  fine,  and  the  demise  was  laid  before  the 
plaintiff  had  made  the  entry,  instead  of  after ^  it  was,  on  motion,  oidered 
to  be  amended.  So  an  amendment  was  allowed  where  the  day  of  the 
demise  was  laid  before  the  title  accrued  (y).  So,  upon  payment  of  the 
costs  of  the  application,  by  laying  the  demise  anterior  to  the  thne  of 
forfeiture,  even  after  the  record  was  made  up  and  the  cause  set  dovn 
for  trial  {z) ;  but  an  amendment  was  refused  by  altering  it  to  a  daj 
subsequent  to  the  day  of  the  delivery  of  the  declaration  (a).  Where 
the  demise  was  stated  on  a  certain  day  of  the  month,  but  the  year  was 
omitted,  the  defendant  ought  to  have  applied  to  the  Court  to  compel 
the  insertion  of  the  year ;  if  he  did  not,  the  declaration  would  be 
applicable  to  any  year,  though  the  judge  at  the  trial  could  not  amend 
as  for  a  variance  by  inserting  the  year  (ft).  An  amendment  might  be 
made  at  the  trial  under  the  statute  3  &  4  Will.  IV.  c.  42,  8.23> 
the  day  of  the  demise,  it  having  been  laid  too  soon  in  an  action  for  a 
forfeiture  (c) ;  and  it  was  immaterial  whether  the  wrong  day  was  hid, 
or  an  impossible  day  {d).  In  ejectment,  where  the  day  of  the  accniing 
of  the  plaintiff's  title  was  laid  on  a  day  prior  to  the  day  of  the  demand 
of  possession,  the  Court  held,  Moore,  J.,  dissentiente,  that  the  jodge 
was  right  in  allowing  the  date  of  the  title  to  be  altered  to  a  day  sab- 
sequent  to  the  demand  of  possession  (e). 

If  the  term  demised  to  the  plaintiff  had  expired,  or  was  likely  to 
expire  before  trial,  the  Court  would  at  any  time  before  trial,  opoa 
motion  to  amend,  enlarge  it  upon  payment  of  costs :  thus,  in  one  case, 
the  term  was  enlarged  after  it  had  expired  twelve  years,  though  the 
cause  was  at  issue,  a  special  jury  struck,  and  the  parties  had  goM 
down  to  trial  before  the  mistake  was  discovered  (f) ;  but  it  was  ia 
another  case  considered  too  late  to  apply  after  the  cause  had  beea 
called  on  (g).  In  another  case  still  stronger,  after  a  judgment  u 
ejectment  from  Ireland  affirmed,  the  Court  amended  the  declaratioD 
by  enlarging  the  term,  on  payment  of  costs,. though  the  record  was 
remitted  to  Ireland  (h) :  but  where  an  ejectment  bad  been  broogbt, 
and  judgment  recovered  in  1798,  and  the  term  of  the  demise  hidm 
the  declaration  had  since  expired,  the  Court  refused  to  grant  a  rale  fiv 


(x)  Doe  d.  Hardman  w.Pilkingtont^BvoT. 
2447. 

(y)  Doe  d.  Ruirford  ▼.  Miller,  1  Chit 
bZ^ ;  S.  P.  Anon.,  1  Chit  536. 

(s)  Doe  d.  Ruinford  v.  Miller,  Adams, 
Eject  180,  4th  ed. 

(a)  Doe  d.  Foxlow  v.  J^rite,  Adams,  Eject 
181,  4th  ed. 

{b)  Doe  d.  Portent  v.  Heather,  8  Mees.  & 
Wels.  158 ;  1  Dowl.  N.  S.  64. 

(e)  Doe  d.  Edwardt  v.  Leaeh,  8  Scott, 
N.  JEL  509;  3  Man.  &  Gran.  229;  9  DowL 
877. 

(d)  Doe  d.  SimptoH  v.  Hall,  6  Man.  9t 


Or.  795;  6  Scott,  N.  R.  689;  1  Do»* 
Low.  49.  Amendment  by  striluBg  oat  oi 
name  of  one  party  refined  under  J  ^^ 
WiU.  IV.  c.  42,  s.  23,  i>M  d.  Wiltte  f.*A 
13  C.  B.  329.  But  see  15  &  16  Vict  e.  Ti 
s.  222,  and  17  &  18  Vict  c.  125.  t  J*^ 

(e)  Goucher  v.  Oondter,  1  Ir.  LawBi^ 
663,  N.  S.  ^ 

(f)  Roed.Leer.  EUit,  2  W.  Black.  HJ 

(g)  Doe  d.  Manmimg  ▼.  Hof,  1  Mood,  t 
Roh.  243. 

(A)  Fieare  ▼.  Hefdam  (in  enor),  Co^ 
841. 
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enlargiDg  the  terniy  and  issuing  a  scire  faciaSi  the  possession  having  Book  III. 
changed,  and  the  person  who  was  the  owner  having  since  died  (A).  "sEcxrP. 
The  CJourt  would  enlarge  the  time,  even  though  the  effect  might  be  to 
'  deprive  the  defendant  of  the  benefit  of  the  Statute  of  Limitations  (/). 
Again,  where  judgment  in  ejectment  was  signed  sixty  years  ago,  when 
the  Court  of  Chancery  granted  an  injunction  to  stay  execution,  and 
nothing  appeared  to  have  been  done  in  the  cause  since ;  the  Court  of 
Queen's  Bench  refused  to  enlarge  the  term  in  the  declaration,  for  the 
purpose  of  enabling  a  descendant  of  the  original  plaintiff  to  sue  out  a 
scire  facias  in  order  to  revive  the  judgment  and  take  out  a  writ  of 
possession  against  the  heir  at  law  of  the  origmal  defendant,  unless  it 
were  quite  clear  that  such  amendment  would  work  no  injustice  (m). 

By  the  221st  section  of  the  Common  Law  Procedure  Act,  it  is  Power  and /u 
enacted,  that  '^  The  several  Courts  and  the  judges  thereof  respectively  the  Courti. 
sbali  and  may  exercise  over  the  proceedings  the  like  jurisdiction  as 
heretofore  exercised  in  the  action  of  ejectment,  so  as  to  ensure  a  trial 
of  the  title  and  of  actual  ouster,  when  necessary,  only,  and  for  all  other 
purposes  for  which  such  jurisdiction  may  at  present  be  exercised ;  and 
the  provisions  of  all  statutes  not  inconsistent  with  the  provisions  of 
this  act,  and  which  may  be  applicable  to  the  altered  mode  of  proceed- 
ing, shall  remain  in  force  and  be  applied  thereto." 

(g)  Judgment  by  Confession, 
It  would  seem  that  a  cognovit  in  ejectment  may  still  be  given,  pur-  When  and  by 
wiant  to  1  &  2  Vict  c.  110,  s.  9,  notwithstanding  the  16  &  16  Vict.  jfeTriot  mTy 
c.  76,  8.  203y  and  that  a  judgment  may  be  thereupon  signed  in  the  be  confesaed, 
usual  manner  (n).     But  in  practice  it  will  be  found  more  convenient 
to  proceed  under  the  15  &  16  Vict.  c.  76,  the  203id  section  of  which 
enacts,  that  ''  A  sole  defendant  or  all  the  defendants  in  ejectment  shall 
be  at  liberty  to  confess  the  action  as  to  the  whole  or  part  of  the  pro- 
perty, by  giving  to  such  claimant  a  notice  headed  in  the  Court  and 
cause,  and  signed  by  the  defendant  or  defendants,  such  signature  to  be 
attested  by  his  or  their  attorney ;  and  thereupon  the  claimant  shall  be 
entitled  to  and  may  forthwith  sign  judgment  and  issue  execution  for 
the  recovery  of  possession  and  costs  in  the  form  contained  in  the 
Schedule  (A.)  to  this  act  annexed,  marked  No.  20,  or  to  the  like 
effect  (o)."     Section  204  enacts,  that  ''  In  case  one  of  several  defend- 


{k)  Doe  d.  Rendell,  1  Chit  535. 

(/)  Do€  d.  MtahbiU  ▼.  Welch,  4  Dow.  & 
Low.  115. 

(ai)  Bradmey  ▼.  Hastelden,  1  Bam.  &  Crea. 
121 ;  2  Dowl.  &  Ryl.  227. 

(a)  It  has  been  held  chat  the  statute  1  &  2 
7iet.  c  1 10,  8.  9,  which  requires  an  attorney 
to  be  present  and  attest  warrants  of  attorney 
md  cognovits  on  the  part  of  defendants, 
loet  not  apply  to  a  warrant  of  attorney 
piven  in  an   action  of  ejectment;    Doe  d. 


Kingston  v.  KingtUm,  1  Dowl.  N.  S.  ?6S ; 
but  does  apply  to  a  cognovit ;  Doe  d.  Rett 
V  Howell,  12  Ad.  &  El.  696;  Wol.  P.  C. 
87 ;  4  Per.  &  Dav.  361. 

(o)  "  In  the  Queen's  Bench  : 

"  The  day  of ,  18-^ 

<*  Lancashire,  \  On  the  day  and  year  above 
to  wit.        S  written,  a  writ  of  our  lady 
the  Queen  issued   forth  of  this  Court  in 
these  words,  that  is  to  say, 

"  Victoria,  by  the  grace  of  God  {here  copy 
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ts  in  ejectment,  who  defends  separately  for  a  portion  of  the  property 
or  which  the  other  defendant  or  defendants  do  not  defend,  shall  be 
desirous  of  confessing  the  claimant's  title  to  such  portion,  he  may  give 
a  like  notice  to  the  claimant ;  and  thereupon  the  claimaot  shall  be 
entitled  to  and  may  forthwith  sign  judgment  and  issue  executioo  for 
the  recovery  of  possession  of  such  portion  of  the  property,  and  for  the 
costs  occasioned  by  the  defence  relating  to  the  same,  and  the  actioQ 
may  proceed  as  to  the  residue."  By  section  205  it  is  enacted,  that 
"  In  case  one  of  several  defendants  in  ejectment,  who  defends  sepa- 
rately in  respect  of  property  for  which  other  defendants  also  defend, 
shall  be  desirous  of  confessing  the  claimant's  title,  he  may  give  a  like 
notice  thereof;  and  thereupon  the  claimant  shall  be  entitled  to  and 
may  sign  judgment  against  such  defendant  for  the  costs  oocasioaedby 
his  defence,  and  may  proceed  in  the  action  against  the  other  defend- 
ants to  judgment  and  execution."  The  effect  of  a  judgmeot  by  ca- 
fession  is  precisely  the  same  as  a  judgment  by  default;  and  a  wiitof 
possession  grounded  upon  it  may  be  issued.  A  warrant  of  attoroey  to 
enter  up  a  judgment  in  this  action  may  be  enforced  (t). 


t 


(h)  Neglect  to  try  Cause. 
■Neglect  to  try.  By  the  Common  Law  Procedure  Act,  15  &  16  Vict  c.  76,  s.  100,  the 
14  Geo.  II.  c.  17,  so  far  as  it  relates  to  judgment  in  cases  of  a  Doosnit 
in  this  as  well  as  in  other  actions  (A),  is  repealed,  and  by  section  202 
it  is  enacted,  that  ''If  after  appearance  entered  the  claimaDt, with- 
out going  to  trial,  allow  the  time  allowed  for  going  to  trial,  by  the 
practice  of  the  Court  in  ordinary  cases  after  issue  joined,  to  elapse, 
the  defendant  in  ejectment  may  give  twenty  days'  notice  to  the  clarm- 
ant  to  proceed  to  trial  at  the  sittings  or  assizes  next  after  the  expiratKiQ 
of  the  notice ;  and  if  the  claimant  afterwards  neglects  to  give  notice  of 
trial  for  such  sittings  or  assizes,  or  to  proceed  to  trial  in  pursuance  d 
the  said  notice  given  by  the  defendant,  and  the  time  for  going  to  trial 
shall  not  be  extended  by  the  Couit  or  a  judge,  the  defendant  may  sign 
judgment  in  the  form  contained  in  the  Schedule  (A.)  to  this  act  an- 
nexed, marked  No.  19,  and  recover  the  costs  of  defence."  In  eject- 
ment against  a  landlord,  it  was  held  to  be  no  answer  to  a  motion  h 
a  judgment,  that  in  case  of  a  nonsuit  the  tenants  had  given  up  p^^^ 
session  to  the  plaintiff  (/).  So  in  an  action  brought  on  a  bread  w 
non-payment  of  rent  and  other  breaches,  where  the  rent  in  arrear  with 


the  writ']  ;  and  C.  D.  has  on  the  day 

of appeared  by ,  his  attorney  [or 

*  in  person'  ],  to  the  said  writ,  and  the  said 
C  D.  has  confessed  the  said  action  {or  *  has 
confessed  the  said  action  as  to  part  of  the 
said  land,  that  is  to  say/  [_here  state  the 
part'} :  Therefore,  it  is  considered  that  the 
■aid  A.  B.  do  recover  possession  of  the  land 
in  the  said  writ  mentioned  lor  *  of  the  said 


part  of  the  said  land'],  with  the  tppi««f- 
nances,  and  £ for  coats."  ^. 

(i)  Doe  d.  Beaum4mtY,B§aMmmt,i  V^ 
N.  S.  972. 

*(*)  Doe  d.  Leigh  ▼.  flWf,  130. 

(0  Doe  d.  Draycott  v.  I^fss,  2  CwwP' »• 
&  R08.6O;  1  Gale,  160;  &Cw«.^* 
Draper  v.  Roe^  Z  DowL  69d. 
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costs  was  paid  into  Court  and  taken  out  by  the  plaintiff,  it  was  held.     Boor  III. 
that  the  defendant  was  entitled  to  judgment  as  in  case  of  a  non-       sbct.  9. 
6uit(m;. 

(i)  Special  Case, 
By  the  179th  section  of  the  Common  Law  Procedure  Act,  it  is 
enacted,  that  "  By  consent  of  the  parties,  and  by  leave  of  a  judge,  a 
special  case  may  be  stated  according  to  the  practice  heretofore  used." 
The  words  "  heretofore  used"  refer  apparently  to  a  special  case  stated 
under  the  Common  Law  Amendment  Act,  3  &  4  Will.  IV.  c.  42, 
8.  26,  after  issue  joined.  A  question  may  arise  whether  ejectment  is 
within  sections  45  and  48  of  that  act. 

Sect.  10. — Appearance,  Issue  and  Nonsuit, 
By  the  15  &  16  Vict  c.  76,  pleas  in  ejectment  are  abolished  and  Appearance, 
an  appearance  is  substituted  in  lieu  thereof,  the  169th  and  171st  sec- 
tions directing  the  persons  to  whom  the  writ  is  directed  to  appear 
within  sixteen  days  after  service.     By  section  172,  "Any  other  person 
not  named  in  the  writ  shall,  by  leave  of  the  Court  or  a  judge,  be 
allowed  to  appear  and  defend  on  filing  an  affidavit  showing  that  he  is 
in  possession  of  the  land  either  by  himself  or  his  tenant"     By  sec- 
tion 173,  "Any  person  appearing  to  defend  as  landlord  in  respect  of 
property  whereof  he  is  in  possession  only  by  his  tenant,  shall  state  in 
his  appearance  that  he  appears  as  landlord ;  and  such  person  shall  be 
at  liberty  to  set  up  any  defence  which  a  landlord  appearing-  in  an 
action  of  ejectment  has  heretofore  been  allowed  to  set  up,  and  no 
other."    Section  174  enacts,  "  That  any  person  appearing  to  such  writ 
shall  be  at  liberty  to  limit  his  defence  to  a  part  only  of  the  property 
mentioned  in  the  writ,  describing  that  part  with  reasonable  certainty 
in  a  notice  intituled  in  the  Court  and  cause  and  signed  by  the  party 
appearing,  or  his  attorney,  such  notice  to  be  served  within  four  days 
after  appearance  upon  the  attorney  whose  name  is  indorsed  on  the  writ, 
if  any,  and  if  none,  then  to  be  filed  in  the  Master's  office ;  and  an  ap- 
pearance without  such  notice,  confining  the  defence  to  part,  shall  be 
deemed  an  appearance  to  defend  for  the  whole.''     By  section  175, 
"Want  of  '  reasonable  certainty'  in  the  description  of  the  property,  or 
part  of  it,  in  the  writ  or  notice,  shall  not  nullify  them,  but  shall  only 
be  ground  for  an  application  to  a  judge  for  better  particulars  of  the 
land  claimed  or  defended,  which  a  judge  shall  have  power  to  give  in 
all  cases/'      By  section  176,  "  The  Court  or  a  judge  shall  have  power 
to  strike  oat  or  confine  appearances  and  defences  set  up  by  persons 
not  in  possession  by  themselves  or  their  tenants."    Section  177  enacts, 
"  In  case  no  appearance  shall  be  entered  into  within  the  time  ap- 

(jr)  Doe  d.  StanUy  v.  Towgood,  2  Dowl.  404. 
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pointed,  or  if  an  appearance  be  entered,  but  the  defence  be  limited  to 
part  only,  the  plaintiffs  shall  be  at  liberty  to  sign  a  judgment  tbt  tbe 
'  person  whose  title  is  asserted  in  the  writ  shall  recover  posseaooQ  of 
the  land,  or  of  the  part  thereof,  to  which  the  defence  does  not  apply, 
which  judgment,  if  for  all,  may  be  in  the  form  contained  in  the 
Schedule  (A.)  to  this  act  annexed,  marked  No.  14(n),  or  to  the  like 
effect ;  and  if  for  part,  may  be  in  the  form  contained  in  the  Schedule 
(A.)  to  this  act  annexed,  marked  No.  15(o),  or  to  the  like  effect" 
Section  178,  ''  In  case  an  appearance  shall  be  entered,  an  issae  may 
once  be  made  up  without  any  pleadings  by  the  claimants  or  their 
attorney  setting  forth  the  writ,  and  stating  the  fact  of  the  appearaoce, 
with  its  date  and  the  notice  limiting  the  defence,  if  any,  of  each  of  the 
persons  appearing,  so  that  it  may  appear  for  what  defence  is  made, 
and  directing  the  sheriff  to  summon  a  jury;  and  such  issue, incise 
defence  is  made  for  the  whole,  may  be  in  the  form  contained  in 
Schedule  (A.)  to  this  act  annexed,  marked  No.  16,  or  to  the  like  efet, 
and,  in  case  defence  is  made  for  part,  may  be  in  the  form  cont^dned  in 
the  Schedule  (A.)  to  this  act  annexed,  marked  No.  15,  or  to  the  lib 
effect."  Section  183,  ^'  If  the  defendant  appears  and  the  daimantdoes 
not  appear  at  the  trial,  the  claimant  shall  be  nonsuited,  and  if  the 
claimant  appears  and  the  defendant  does  not  appear  the  claimant  shall 
be  entitled  to  recover  as  heretofore,  without  any  proof  of  his  title  (p). 
It  would  seem  that  under  such  circumstances  the  defendant  woald 
be  entitled  to  his  costs,  and  that  the  judge  would  have  power,  nnder 
the  I  Will.  IV.  c.  70,  s.  38,  to  certify  for  immediate  possession. 

It  is  a  general  rule  in  this  action,  that  whatever  bars  the  right  of 
entry,  is  a  bar  to  the  plaintifTs  title  :  the  plaintiff  mast,  therefore,  prow 
seisin  within  twenty  years  in  himself  or  his  ancestors :  or  must  prov« 
seisin  in  a  third  person  of  a  particular  estate  in  the  land,  and  that  he 
claimed  within  twenty  years  after  the  reversion  accraed ;  or  that  he  or 
she  was  an  infant,  feme  covert,  non  compos,  imprisoned,  or  beyond 


(«i)  **  Judgment  in   ^feetment  in  cote  qf 
Non-appearance, 

**  lo  the  Queen's  Bench : 

*•  The day  of ,  18—. 

« iDaU  qf  fTrit]. 

**  Lancashire,  \  On  the  day  and  year  above 
to  wit        S  written,  a  writ  of  our  lady 
the  Queen,  issued  forth   of  this  Court  in 
these  words,  that  is  to  say, 

"  Victoria,  by  the  grace  of  God  [here  eepy 
the  writ']  ;  and  no  appearance  has  been  en- 
tered  or  defence  made  to  the  said  writ: 
Therefore,  it  is  considered  that  the  said 
[here  insert  the  namet  of  the  pertone.  m  whom 
title  ie  alleged  in  the  writ']  do  recover  posses- 
sion of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances.*' 

(o)  *'  In  the  Queen's  Bench : 

"On  the day  of ,  a.i>.  18—. 


"  Cumberland,  I  On  the  day  and  7^*^ 
to  wit.         ^written,*  writ  rfonrWy 
the  Queen  issued  forth  of  diis  Coait, « 
these  words,  that  is  to  say, 

"  Victoria,  by  the  grace  of  God  [*»»«*J 

the  wrW] ;  and  C.  D.  has'  on  the ^f 

appeared  by ,  his  *****"*y  ["[l^ 

rBon']  to  the  said  writ,  and  has  dJa^ 
a  part  of  the  land  in  die  writ  mentiooeii 
that  IS  to  say  [here  state  tie  part],  n^t^ 
appearance  has  been  entered  or  ***""?J 
made  to  the  said  writ,  except  as  to  Ae  s»4 
part:  Therefore,  it  is  considered  4«t  *« 
said  A.  B.  [«*«  ckumamt]  do  recover  pf^ 
sion  of  the  land  in  the  said  writ  laenOeae*. 
except  the  said  part,  with  the  W"^ 
nances,  and  that  he  have  executioB  ineftM 
forthwith ;  and  as  to  the  rest,  let  s  jay 
come,  &c" 

(p)  See  Reg.  Geo.  HiL  T.  IM  (Pi),  1^« 
ante,  780.      . 
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the  sea,  at  the  time  when  the  title  accrued^  and  that  he  claimed  within  Book  III. 

twenty  years,  after  he  came  of  age,  &c.,  or  otherwise  became  a  free  sect?  u. 
agent  by  such  disability  ceasing. 


Sect.  U.— Death  of  Parties. 
The  Common  Law  Procedure  Act,  16  &  16  Vict,  c  76,  has  intro-  Death  of  cither 
duced  important  and  valuable  alterations  into  the  law  respecting  the  yj^f 'c,  75^ 
death  of  parties  to  the  action  of  ejectment.    The  190th  section  enacts,  •- 1^* 
that  **  The  death  of  a  claimant  or  defendant  shall  not  cause  the  action 
to  abate."    This  was  the  rule  in  the  old  proceeding  in  ejectment,  but 
as  the  costs  depended  upon  the  consent  rule  there  were  no  means  of 
enforcing  payment  of  them  after  the  death  of  the  actual  parties.    The  Death  before 
iPlst  section  enacts,  that ''  In  case  the  right  of  the  deceased  claimant  R^ht^urviTei, 
shall  survive  to  another  claimant,  a  suggestion  may  be  made  of  the  s«ct.  191. 
death,  which  suggestion  shall  not  be  traversable,  but  shall  only  be 
subject  to  be  set  aside  if  untrue,  and  the  action  may  proceed  at  the 
suit  of  the  surviving  claimant,  and  if  such  a  suggestion  shall  be  made 
before  the  trial,  then  the  claimant  shall  have  a  verdict  and  recover  such 
judgment  as  aforesaid,  upon  its  appearing  that  he  was  entitled  to  bring 
the  action  either  separately  or  jointly  with  the  deceased  claimant." 
Section  192.  "  In  case  of  the  death  before  the  trial  of  one  of  several  Death  before 
claimants,  whose  right  does  not  survive  to  another  or  others  of  the  ^{g\^^d^not 
claimants,  where  the  legal  representative  of  the  deceased  claimant  shall  survive,  sect, 
not  beconae  a  party  to  the  suit,  in  the  manner  hereinafter  mentioned, 
a  suggestion  may  be  made  of  the  death,  which  suggestion  shall  not  be 
traversable,  but  shall  only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  may  proceed  at  the  suit  of  the  surviving  claimant  for  such  share 
of  the  property  as  he  is  entitled  to  and  costs."     Section  193.  "In  case  Death  of  One 
of  a  verdict  for  two  or  more  claimants,  if  one  of  such  claimants  die  j     ^"ained^a 
before  execution  executed,  the  other  claimant  may,  whether  the  legal  Verdict,  sect. 
right  to  the  property  shall  survive  or  not,  suggest  the  death  in  manner 
a/bresaid,  and  proceed  to  judgment  and  execution  for  recovery  of  pos- 
session  of  the  entirety  of  the  property  and  the  costs;  but  nothing 
herein  contained  shall  effect  the  right  of  the  legal  representative  of  the 
deceased   claimant,  or  the  liability  of  the  surviving  claimant  to  such 
hgsl  representative,  and  the  entry  and  possession'  of  such  surviving 
claimant  under  such  execution  shall  be  considered  as  an  entry  and 
possession   on   behalf  of  such  legal  representative,  in  respect  of  the 
share  of  the  property  to  which  he  shall  be  entitled  as  such  represen- 
tative, and  the  Court  may  direct  possession  to  be  delivered  accord- 
ingly."    Sectiob  194.  '^  In  case  of  the  death  of  a  sole  claimant,  or  Death  of 
before  trial  of  one  of  several  claimants,  whose  right  does  not  sur-  RiX^dow^^^t 
vive  to  another  or  others  of  the  claimants,  the  legal  representative  survive,  sect. 
of  such  claimant  may,  by  leave  of  the  Court  or  a  judge,  enter  a  ^ 

3f 


OFPAKTIER. 

ESC  -sm,  he  is  sodi  legal  refraenlatiie, 

21    t±     ^*:  -     » :!>:-— i:?4iL  ^nceed;  and  if  such  soggestkn  be 

3i^i     ^*  -•     :--    T^^    12=:  nra  rf  the  su^estioo  shall  be  tried 
i^-tt^     *-.-  :rr-    T ^    rs-  z=:s:  z€  the  deceased  daimant,  and  sdi 

in  fkyonr  of  or  against  the  per- 

[before  provided,  with  refercBce 

it ;  and  in  case  sndi  sng^ 

.  ^  -   --*.  yrr-n-  ~9e  aade  after  trial  and  befoieen- 

thereopoD,  and  such  ngges- 

eight  days  after  notice  tbaco( 

s  -i    ■  1    r  ^  :.?t  J  --UTS  jT  a  judge  may  allow,  then  «i 

^!«. -r^  -  -.  ^    •-  r  -.      nai  r  hxc  trial  thereof  a  verdict  shsD  pw 

•     ir   ^-^  .    rxA  :^  -^w-i  ^icz£*5tioa,  he  shall  be  entitled  to  uri 
._'^-- 1  -fr  .    '••^  .    •  -  :-?r  --r:*«r7  of  possession,  and  for  the  co* 
.   -^    •.::sa-   ic-     n  ^.-^  si^Lii^ssocc:  and  in  case  of  a  Tcrdictfortke 
.r  -  -.1.. .  ^.  ■    ;-.      .  i^  -.  <iaii  ■»  enotled  to  such  judgment  as  •&««■ 
^  :    ..-    •  -^^     S<  •  M     -i.  -^  li  csftse  of  the  death  before  of  ite 
— r:*^r,        T^  •  ^'*-*-ii  £Hi9iniz^  in  cjectmenty  who  defeodjomtiv, 
X  -j-^r^-o  r  zri      «   r  .^t-   jf  -ie  death,  which  suggestion  W  ^ 
>t  T^  -->*.  .r    :..  ■    ■•-?*•  iu:^«t  to  be  set  aside  if  untnie,iwl4^ 
u:*"   r  r.     "••.-?«:    ^.n^<  ae  iun i* iug  defendant  tojudgntftud 
rT  *.•;.:   :.  ■     S-  ■     r     -^  *  Ii  ^-»e  cf  the  death  of  a  sole  defendint or 
:t   4_    r-    r;  t    •-. :  i^  a  :fwraxiefic  before  trial,  a  su^estioo  miybc 
""•^  ""^  XiCr    •    :>?  :r    --.  «  '  .1  s  cpsccc  shall  not  be  traversable,  hat  0* 

>f  -m  -*«t  -.  :*f  ^c  4>. :-  T  uicTTK.  ADd  the  claimants  shall  bcentiW 
to  -I'-cTir  ::  ■  r  '>:»_->r-*^  ^'  TOascssioQ  of  the  property,  unle»  *•* 
:'.::-r  :^'><  j  -o-^l  i. -j^a.-  i^c  i»:ftrtsd  within  the  time  to  beappoinw*' 
:::ac  7».r'x>*  rv  "^^v  ^r^jr  -^•'*  ;i*  Court  or  a  judge,  to  be  made«p* 
:ae  i»'  ".ir*;:  a  :i  :«;  :ia  .iia.^5*;  asd  it  shall  be  lawful  fortheCoUt 
jr  X  uu^-  i:>i:  siv -1  ^iicrsscca  beicig  made,  and  upon  suchappW^ 
ion  is  !•»  r^siui;*  r^"  -^r^^^-  h^as  the  ciaimants  shall  be  at  liberty  to  up 
jut.x-utf'^c  •— :  a  <uca  rte  »  iie  Court  or  judge  may  think  fit,!!** 
:ae  ^r«ca  rj%Ht  a  >.>sise5iStoc«  by  himself  or  his  tenant  or  the  fcp' 
r-rrf<*;r:a-T^  :f  zz^  ico>ia$ed  ikreodant,  shall  within  such  timespp*' 
inc  iti£H.^c  r^e  scccr: :  isd  such  order  may  be  served  in  the  s»«^ 
3iiu  jer  i:^  t^ziif  w-t,  ird  ia  esse  such  person  shall  appear  and  deW 
::!«;  >a.n«».  ri-.x>f^~  r^  criy  l»  taken  against  such  new  defendant  •» 
!*<*  yac  .-.-:^:-a.  t  irrviir-d  and  deieoded  the  action,  and  ifnoapp*^ 
a:i*.-«  be  ecTiftvc  *=lo  ie'^eoce  made  then  the  claimant  shall  be  at  BbertJ 
^]^^^  to  s.^  ;uo^ri:^r:  r-:ir«sAr.t  to  the  order."  Section  197.  "  In  case  of  the 
acbi  vi^^t.  dedib  -I  a  soe  d^^fecdint  or  of  all  the  defendants  in  ejectment iiwf 
««.  IK,  Tcrdijt,  the  cliiniints  shill  nevertheless  be  entitled  to  judgment  s$b 

no  such  ceiih  had  taken  place,  and  to  proceed  by  execution  for  reco- 
very of  pos^es^ioQ  without  suggestion  or  revivor,  and  to  proceed  for  tK 
recovery  of  the  costs,  in  like  manner  as  upon  any  other  judgment » 
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money  against  the  legal  representatives  of  the  deceased  defendant  or     Book  III. 
defendants/'    Section  198.  '*  In  case  of  the  death  before  trial  of  one  ^  sbc"  IL '' 
of  several  defendants  in  ejectment,  who  defend  separately  for  a  portion  Death  before 
of  the  property,  for  which  the  other  defendant  or  defendants  do  not  T^^^  of  De- 
defend,  the  same  proceedings  may  be  taken  as  to  such  portion,  as  in  the  fendfng  s^a- 
case  of  the  death  of  a  sole  defendant,  or  the  claimants  may  proceed  lately  for  Part, 
against  the  surviving  defendants  in  respect  of  the  portion  of  the  pro- 
perty for  which  they  defend."     Section  199.  "  In  case  of  the  death  Death  of  De- 
before  trial  of  one  of  several  defendants  in  ejectment,  who  defend  fend^wpa- 
separately  m  respect  of  property,  for  which  surviving  defendants  also  "^ly  for  Pro- 
defend,  it  shall  be  lawful  for  the  Court  or  a  judge  at  any  time  before  ?S2a  also  de- 
the  trial  to  allow  the  person,  at  the  time  of  the  death,  in  possession  **"^  •^*-  ^^^ 
of  the  property,  or  the  legal  representative  of  the  deceased  defendant, 
to  appear  and  defend  on  such  terms  as  may  appear  reasonable  and 
just,  upon  the  application  of  such  person  or  representative ;  and  if  no 
such  application  be  made  or  leave  granted,  the  claimant,  suggesting 
the  death  in  manner  aforesaid,  may  proceed  against  the  surviving  de- 
fendant or  defendants  to  judgment  and  execution." 


Sect.  12. — Evidence, 
(a)  General  Paints. 

A  complete  title  must  be  shown  in  the  plaintiff  (p),  and  where  several  WhatEyidence 
matters  are  necessary,  in  order  to  establish  a  complete  title,  the  plaintiff  ^e^giry. 
must  prove  all  those  requisites.  Where  a  plaintiff  produces  an  original 
lease  of  a  long  term,  and  proves  possession  for  seventy  years,  the  mesne 
assignments  shall  be  presumed  {q) :  so  the  production  of  an  old  coun- 
terpart of  a  lease,  with  evidence  of  the  payment  of  rent  to  the  lessee 
by  his  under-tenants  for  a  number  of  years,  is  sufficient  evidence  of 
the  lessee's  interest  under  the  lease  (r).  In  ejectment,  a  counterpart 
of  an  old  lease  produced  from  the  plaintiff's  muniment  room,  executed 
by  the  lessee  only,  was  held  admissible  evidence,  without  accounting 
for  the  lease  itself  («). 

In  ejectment  by  a  landlord  against  his  tenant,  proof  of  title  is  un-  When  Evi- 
necessary,  because  of  the  privity  there  is  between  the  parties ;  for  a  jg  nec^aary  in 
person  will  not  be  allowed  to  dispute  the  original  right  of  him  by  ^^^^afrd^ 

againit  Tenant 

(p)  See  ante.  Sect  4  (aX  726,  and  (c),  apecies  of  evidence ;  and  there  can  be  no 

7S3.  presumption  of  the  nature  of  evidence  in 

(q)  Earl  d.  Godwin  v.  Baxter^  2  W.  Black.  any  case,  without  something  from  whence 

1228.     As  to  the  doctrine  of  presumption,  to  make  it ;  some  ground  on  which  to  found 

which  has  coosiderable  weight  in  the  scale  the  presumption.     Every  presumption  may 

of  evidence,  this  general  principle  must  be  be  encountered,  or  to  speak  more  techni- 

attended  to,  namely,  that  generally,  length  cally,  rebutted  by  contrary  evidence, 

of  time  alone  is  nothing;  but  presumption  (r)  Doe  d.  Manton  v.  Justin,  9  Bing.  41 ; 

most  arise  from  some  facts  or  circumstances  2  Moore  &  Scott,  107. 

arising  within  that  time  :  for  there  are  two  («)  Doe  d.  Egremont  (Earl)  v.  Pubnan,  8 

torts  of  presumption — one  a  presumption  of  Queen's  B.  Rep.  622 ;  and  see  HaU  v.  Ball, 

l«w,  not  to  be  contradicted ;   the  other  a  8  Man.  &  6r.  242 ;  8  Scott,  N.  R.  677. 

3f2 
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Book  IIL     whom  he  has  been  admitted  into  possession  (0.    This  rule,  however, 
^«cT?  12.      applies  only  to  cases  where  the  privity  exists ;  for  the  defendant  is  at 
full  liberty  to  show  that  the  right  has  expired ;  thus,  in  ejectment  by 
a  landlord  against  his  tenant^  whose  lease  has  expired,  the  latter  is 
not  barred  from  showing  that  his  landlord's  title  has  expired  («).  So 
where  a  tenant  paid  his  rent  to  ^.^  a  termor,  by  whom  he  was  not  kt 
into  possession,  but  who  was  lessor  of  B.y  his  immediate  landlord, 
and,  afler  the  expiration  of  ^.'s  term,  the  tenant,  not  knowing  it  bd 
expired,  entered  into  a  parol  agreement  with  4.  for  a  tenancy,  and 
paid  him  rent;  it  was  held,  he  was  not  estopped  from  showing i-'s 
title  had  expired  (:r).     If  a  tenant,  who  has  been  in  possession  under  t 
former  owner,  enters  into  an  agreement  to  hold  of  one  who  has  no 
title,  being  ignorant  of  that  fact,  he  is  not  estopped  (y).    But  where  a 
person,  who  had  been  in  possession,  entered  into  a  new  .agreemeDl 
with  one  who  represented  he  was  devisee  of  the  former  landlord;  it 
was  held,  that  he  could  not,  in  ejectment  by  the  devisee,  give  erideoce 
that  the  devise  was  void  by  reason  of  incapacity  of  the  testator,  Acre 
appearing  no  fraud  on  the  part  of  the  devisee  (z).     Where  a  second 
mortgagee  let  part  of  the  premises,  after  which  the  first  mortgagee 
gave  notice  of  tfie  mortgage  to  the  tenant,  who  paid  rent  according|T 
to  the  first  mortgagee,  in  ejectment  by  the  second  mortgagee,  the 
tenant  may  defend  himself  by  showing  the  first  mortgage  (a).    Landi 
vested  in  trustees  for  the  repairs  of  a  parish  church,  were,  after  the 
statute  69  Geo.  III.  c.  12,  s.  17,  passed,  demised  for  a  term  of  yews; 
at  the  end  of  which  time  the  tenant  continued  in  possession  and  paid 
rent  to  the  trustees,  and  the  trustees  then  assigned  to  new  trustees; 
held,  whatever  might  be  the  rights  of  the  parish  ofiicers  under  the 
statute,  the  tenant  was  estopped  from  contesting  the  title  of  the  new 
trustees  (i).     In  cases  where  the  privity  exists,  it  will  be  sufficient  to 
prove  that  the  defendant,  or  those  under  whom  he  claims,— for  the 
rule  extends  to  under-tenants, — were  admitted  into  possession  of  the 
premises  in  question  by  the  lessor  of  the  plaintiff,  and  that  the  tight 
to  the  possession  has  ceased.     So  a  person  defending  as  landlord  e 
bound  by  the  same  estoppel  as  the  tenant  in  possession  (c)    t^p^ 

{t)  See  ante,  Book  I.,  Chap.  IV.,  Sect  19,  {x)  dandge  t.  MackentU,  4  Man.  fr  Or. 

169,  170;  Book  III.,  Chap.  IV..  Sect  1  143;  4  Scott,  N.  R.  796.                       „ 

(b),  614,  615;   and  Chap.  V.,  Sect  6  (h),  (y)  Gregory  ▼.  Doidge,  8  Bing.*'*; " 

694.  Moore,  894;  Claridge  y,  Mackmrn^i  V^ 

(«)  England  d.  Sybum  ▼.  Slade,  4  Term  &  Gr.  148  ;  4  Scott,  N.  R.  796. 

Rep.  682;  S.  P.  Doe  d.  Jackson  ▼.  Ranu-  (s)  Doe  d.  Marlow  ▼.  Wiggimt,  i  (i^* 

bothaMf  8  Maule  &  Selw.  616.     And  see  B.  Rep.  367 ;  8  Gale  &  DaT.  504 

Doe  d.  CoUmere  v.  Whitroe,  1  Dowl.  &  Ry].  (a)  Doe  d.  Higgimhethamv.Bartmhl^  ^^ 

N.  P.  C.  1 ;  Doe  d.  John$on  ▼.  Baytup,  8  Ad.  &  £1.  307 ;  3  Per.  &  Dav.  194.    See  a» 

&  El.  188 ;  4  Nev.  &  Man.  887 ;  1  Har.  &  ante,  197,  198.                                        . 

Wol.  270 ;  Doe  d.  Leemng  v.  Skirrow,  7  Ad.  {b)  Gouldsworth  v.  Knigkts,  H  Me*  » 

&  El.  157  ;  2  Nev.  &  Per.  123 ;  Will.  Wol.  Wels.  387 ;  see  also  Webb  v.  Jvtin,  7  M» 

&  DaT.  617;    Doe  d.  Strode  v.  Seaton,  2  &  Gr.  701 ;  8  Scott,  N.  R  419;  a«l  J 

Cromp.  M.  &  Ros.  728 ;  1  Gale,  303 ;  Tyr.  HUdingt  v.  Tkompeom,   5   Exch.  Bep^  * 

&  Gr.  19  ;  Downs  v.  Cooper,  1  Gale  &  Dav.  ante,  614. 

578;  2  Queen's  B.  Rep.  256  ;  Hopcrafi  v.  (c)  Doe  d.  Manmre  (Eari)  v. 

Keys,  9  Bing.  618;  2  Moore  &  Scott,  760.  Mood.  &  Rob.  5S, 
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the  same  principle^  if  the  defendant  has  held  as  tenant  to  some  third    Book  III. 
person,  under  whom  the  plaintiff  claims,  although  the  derivative  title     Vb"t^*12. 


of  the  claimant,  from  such  third  person,  must  be  proved  in  addition  to 
the  evidence  necessary  in  the  last  instance,  proof  of  the  title  of  the 
third  person  himself  will  not  be  required  (d).     In  an  ejectment  for 
mines  i^inst  a  member  of  a  mining  company,  the  defendant  is 
estopped  from  disputing  the  title  of  the  plaintiff,  who  had  leased  the 
mines  to  the  company  of  which  he  was  a  partner  at  the  time  of  the 
action,  but  not  at  the  time  he  granted  the  lease  (e).     Where  premises 
were  in  the  possession  of  a  tenant  under  an  indenture  of  lease,  and  a 
party  claiming  them  by  an  alleged  title  adverse  to  that  of  the  lessor, 
prior  to  that  lease,  demanded  them  of  the  lessee,  and  ultimately  ob- 
tained possession  by  paying  him  201. ;  and  the  landlord  afterwards 
brought  ejectment  against  the  party  so  in  possession,  the  term  having 
been  forfeited ;  it  was  held,  that  the  defendant  could  not  set  up  his 
adverse  title  against  the  landlord  (/).     So  where  a  tenant  of  parish 
officers  was  induced  by  the  lord  of  the  manor  to  give  him  possession, 
and  he  put  in  another  tenant,  the  latter  cannot,  in  ejectment  by  the 
parish  officers,  set  up  any  title  which  the  original  tenant  could  not(^). 
Where  a  person  fraudulently  obtained  possession  of  premises  by  ob- 
taining leave  to  get  vegetables  in  the  garden,  and  then  set  up  a  claim 
to  title,  it  was  held,  that  he  could  not  dispute  the  title  of  the  person 
who  gave  the  licence,  in  ejectment  brought  by  him  (A).     Where  the 
only  evidence  of  the  tenancy  is  payment  of  rent  by  the  defendant  to 
the  lessor  of  the  plaintiff,  the  defendant  may  explain  the  payment,  and 
show  that  the  plaintiff  received  it  as  agent  for  a  third  person  (i). 

The  contract  under  which  the  tenant  is  in  possession  of  the  premises  Proof  of  the 
must  be  proved  according  to  its  nature :  if  it  was  verbal  merely,  its  xSan!^" 
existence  naust  be  shown  by  some  one  competent  to  speak  to  the  facts: 
if  by  written  agreement,  or  deed,  the  document  must  be  produced, 
and  its  execution  must  be  shown  by  proving  the  handwriting  of  the 
defendant  (A).  If  it  is  lost,  or  in  the  hands  of  the  opposite  party, 
secondary  evidence  of  its  contents  may  be  given,  after  having  satis- 
factorily accounted  for  its  absence ;  for  the  best  evidence  the  nature 
of  the  case  admits  need  only  be  produced.  It  may  be  observed,  that 
a  deed^  above  thirty  years  old,  proves  itself,  without  any  evidence  of 
its  execution. 

This  being  an  action  of  trespass,  the  place  mentioned  in  the  decla-  Proof  of  Lo- 
ration  is  material :  thus,  where  in  ejectment  for  a  house  in  the  parish  premUe«.  ^ 

W  Adams,  Eject  282,  ^h  ed.  188 ;  4  Ney.  &  Man.  887;  1  Har.  &  Wol. 

(e)  Francis  ▼.  Doe  d.  Harvey,  4  Mees.  &  270. 

Wek.  881 ;  1  Horn.  &  Hurl.  862.  (0  Doe  d.  Harveif  v.  Franeie,  2  Mood.  & 

(/)  Doe  d.  BuUen  v.  MilU.  2  Ad.  &  EL  17 ;  Rob.  57. 

1  Nev.  &  M.  25 ;  A  C  1  Mood.  &  R.  888.  (k)  At  to  verbal  proof  wbere  tbere  it  a 

(g)  Dog  d.  Haekn  ▼.  Burton,  9  Car.  &  written  contract,  tee  ante,  Cbap.  IV.,  Sect.  4, 

Pay.  264.  681 ;  17  &  18  Vict.  c.  128, «.  24. 

(k)  Doe  d.  Johme&n  v,  Baytup,  8  Ad.  ft  El. 
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Book  III.     of  St  Peter,  in  the  ward  of  Cheap,  the  defendant  proved  it  to  be  in 

^  8B^!*i '*  the  ward  of  Farringdon  Within,  and  that  no  part  of  the  pareh  of 

•  St.  Peter  was  in  the  ward  of  Cheap,  the  plaintiflP  was  nonsuited  (Z):  in 

'  such  a  case,  however,  an  amendment  would  probably  now  be  allomd 

under  the  16  &  16  Vict.  c.  76,  s.  222,  and  the  17  &  18  Vict,  c  126, 8.98. 

Where  there  was  no  doubt  as  to  the  identity  of  the  premises  sougirt 

to  be  recovered,  with  those  for  which  the  tenant  defends,  the  leseorof 

the  plaintiff  was  not  required  to  produce  the  consent  rule(n).   The 

identity  and  locality  of  the  premises  can  always  be  proved  withoat 

difficulty,  when  a  privity  exists  between  the  parties,  by  the  6ct  of 

payment  of  rent,  or  acknowledgment  of  tenancy.     When  there  is  bo 

privity,  other  evidence  must  be  adduced. 

Proof  of  Act  of      To  support  an  ejectment  on  the  forfeiture  of  a  lease,  by  uoD-po^ 

Forfeiture.        formance  of  a  covenant,  if  the  covenant  be  to  do  an  act,  the  plaintiff 

must  give  some  evidence  of  the  omission  of  the  act  (n) :  he  most  sbo* 

that  the  covenant  has  been  broken  by  the  same  description  of  eyidenoe 

as  would  be  required  in  an  action  of  covenant :  and  if  he  has  gifeDi 

particular  of  the  breaches,  upon  which  he  intends  to  rely,  he  will  be 

precluded  from  giving  evidence  of  breaches  different  from  those  cob- 

tained  in  the  particular :  therefore,  evidence  of  bad  caltivatioD  cuDot 

be  given  under  a  particular  of  non-cultivation  (o).     Where  the  fc^ 

feiture  is  by  non-payment  of  rent,  if  the  proceedings  are  at  coanMD 

law,  the  fdaintiff,  after  proving  the  lease,  must  show  that  the  rent  bi 

been  demanded  with  all  the  requisite  formalities  (p) ;  where  the  ca« 

is  within  the  statute  16  &  16  Vict  c.  76,  s.  210,  which  is  substantidy 


(;)  Baddy  v.  Smith,  1  Stra.  £95.  As  to 
amendments,  see  ante,  852.  It  is  laid 
down,  generally,  by  Lord  C.  B.  .Gilbert, 
tbat  an  old  terrier,  or  survey  of  a  manor, 
whether  ecclesiastical  or  temporal,  may  be 
given  in  evidence ;  for  there  are  no  other 
ways  of  ascertaining  the  old  tenures  or 
boundaries.  Accordingly,  the  survey  of  a 
religious  house,  taken  in  1  b^Z,  was  allowed 
to  be  good  evidence  to  prove  the  vicar's 
right  to  small  tithes.  But  this  opinion  seems 
to  relate,  with  regard  to  terriers,  to  such  as 
are  signed,  not  only  by  the  parson,  but  by 
the  churchwardens  and  substantial  inhabi- 
tants of  the  parish,  or  at  least  by  the  church- 
wardens, not  being  of  the  parson's  nomina- 
tion ;  and,  in  respect  to  surveys,  to  such  as 
are  signed  by  the  tenanu  of  the  manor,  or 
ai^pear  to  have  been  made  at  a  court  of  sur- 
vey. For  then,  being  of  a  public  nature, 
they  cannot  be  supposed  to  have  been  framed 
and  attested  to  have  served  the  private  in- 
terest of  any  individual ;  upon  wnich  prin- 
ciple, also,  court  rolls,  or  at  least  parish 
books,  are  admitted  in  evidence,  when  the 
rights  of  third  persons  are  concerned.  Sur- 
▼ejrs,  although  of  a  private  nature,  have 
been  admitted  in  eviaenee,  where  circum- 
stances could  be  adduced  to  show  the  im- 
probability of  their  being  taken  to  serve  any 


interested  purpose  in  the  maker:  tliai,*^ 
two  manors  were  in  the  hands  of  4«  ""' 
person,  and  a  survey  was  taken,  sad  rftv* 
wards  one  of  them  was  conveyed  to  MflA* 
person,  and  after  a  long  time  there  »■• 
disputes  between  the  lords  of  the  two  ^"^ 
this  old  survey  was  held  to  be  evideoce  w 
an  old  map  of  lands  was  allowed  to  beer^ 
deuce :  as  when  it  came  alaoff  ^^  't 
writings,  and  agreed  with  the  dood^JJ* 
a^^usted  in  an  ancient  purchase^  B«t*^ 
a  terrier  or  survey  is  not  attended  «*■•■ 
circumstances,  and  is  the  mere  prifsie  ^ 
morial  of  the  party  for  whom  it  Is  ^^' 
seems  only  admiaaible  as  evidence  ^^ 


him. 

A  map  is  only  evidence  where  it i»* 
disputed  that  at  the  time  the  mtp«*  ■■• 
the  property  belonged  to  the  peitoe  w* 
whom  both  parties  claim ;  Doe  d.^^V^*' 
LaJdn,  7  Car.  &  Pay.  481. 

(■i)  Do€  d.  Greaves  v.  Bahff,  *  •^  , 
Adol.  948 ;  Doe  d.  FUmmiag  v.  ^^F*  * 
Dowl.  N.  S.  827 :  and  see  Dot  d.  Lt^  ^ 
LambU,  Mood,  fr  Malk.  237.  . 

(fi)  Doe  d.  aumiUe  v.  JMna.  tOi-^ 
Pay.  246.  .. , 

(o)  J!>osd.nPteaUv.BMri,SSeatt.^«- 
685  ;  Drinkw.  118 ;  2  Man.  ft  Gr.  I» 

(j))  See  ante,  275,  n. 
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similar  to  the  4  Oeo.  II.  c.  28,  s.  2  (q),  instead  of  the  demand,  he  must     Book  III. 
show  the  fact  and  the  time  of  the  service  of  the  writ  in  ejectment(r),  that     'gircT^'12.  * 
there  were  six  months'  rent  in  arrear,  and  no  sufficient  distress  upon  the  ' 

premises.  To  prove  a  forfeiture  under  a  covenant  to  keep  in  repair,  it 
18  not  necessary  to  show  that  the  premises  were  not  in  repair  on  the 
day  of  the  demise ;  but  if  proved  to  be  out  of  repair  a  short  time  pre- 
viously,  it  is  incumbent  on  the  defendant  to  give  evidence  that  they 
have  been  put  into  repair  before  the  right  of  re-entry  accrued  (*).  If 
the  forfeiture  be  for  not  insuring,  the  plaintiff  must  prove  that  no  in- 
surance has  been  eiSected,  and  refusal  to  show  the  policy  or  non-pro* 
ductioQ  of  it  at  the  trial,  after  notice,  is  not  prim&  facie  evidence  against 
the  tenant  (t).  But  it  has  since  been  held  to  be  prima  facie  evidence 
against  the  tenant  that  a  previous  assignee  of  the  premises  had  a  few 
years  before  ceased  to  insure  them  at  an  office  where  he  had  formerly 
insured  them,  even  though  there  was  a  covenant  to  produce  the  receipts, 
and  no  evidence  of  a  demand  of  them  was  given  {u).  On  a  forfeiture 
by  underletting,  if  a  person  is  found  upon  the  premises  appearing  as 
tenant,  it  has  been  held  to  be  prim&  facie  evidence  of  an  under- 
letting (x) ;  but  it  has  been  since  held,  in  another  case,  that  it  is  not 
sufficient  to  prove  a  stranger  in  possession  of  the  premises,  who  said 
that  they  were  demised  to  him  by  another  stranger  (y). 

The  tenancy  is  shown  to  have  been  determined  by  efflux  of  time,  by  Proof  oj  Deter- 
computation,  upon  proof  being  given  of  the  lease.  When  the  tenancy  Tcniincy.^ 
is  ended  by  forfeiture,  evidence  must  be  given  of  the  act  amounting  to 
forfeiture,  according  to  the  circumstances.  When  by  notice  to  quit, 
proof  of  the  service  of  a  regular  notice  must  be  given  (ir).  Where  it 
was  the  usual  course  of  practice  in  an  attorney's  office  for  the  clerks 
to  serve  notices  to  quit,  and  to  indorse  on  duplicates  of  such  notices 
the  fact  and  time  of  service ;  and  on  one  occasion  the  attorney  him- 
self prepared  a  notice  to  serve  on  a  tenant,  took  it  out  with  him, 
togeUier  with  two  others  prepared  at  the  same  time,  and  returned  to 
bis  office  in  the  evening,  having  indorsed  on  the  duplicate  of  each 
notice  a  memorandum  of  his  having  delivered  it  to  the  tenant,  and  two 
of  them  were  found  to  have  been  delivered  by  him  on  that  occasion ; 
it  was  held  in  ejectment  after  the  attorney's  death,  that  the  indorsement 
was  admissible  evidence  to  prove  the  service  of  the  third  notice  (a). 
Service  may  be  inferred  from  the  tenant  speaking  of  "  the  notice  to 

[q)  See  ante,  718.  (x)  Doe  d.  HMLUy  ▼.  Bicharhy,  5  Eap.  4f. 

(r)  Dee  d.  Chock  ▼.  Knowlet,  I  Dow.  &  Iff)  Doe  v.  Payne,  1  Stark.  86. 

Low.  198.  (s)  Notice  to  produce  the  original  notice 

is)  Dae±HemmMgty»Durnford,2CTom]^,  served  need  not  be  given;  Doe  d.  Fleming 

&  ier.  667.  ▼.  Somerton,  7  Queen's  B.  Rep.  58. 

(/)  Dee  d.  Bridger  v.  Whitehead,  8  Ad.  ft  (a)  Doe  d.  Pateihall  v.  Turford,  «  Bam. 

£L  671 ;  3  Nev.  ft  Per.  6S7 1  1  WiU.  Wol.  ft  Adol.  890 ;  and  see  Stapylton  v.  aough,  2 

ft  Hod.  521.  Ell.  ft  Bla.  983  ;  and  The  Suuex  Peerage,  11 

(a)  Dm  d.  /m  ▼.  Seott,  Am.  ft  Hod.  76.  01.  ft  Fin.  118. 
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Book  III.     quit  which  he  had  received  (&)."    When  a  witness  said  he  gaeand 
^  Sbct!*^  ^*  that  the  tenancy  expired  on  a  Tuesday  or  Wednesday,  but  had  no 

recollection  which,  and  the  notice  was  to  quit  on  Wednesday,  it  ro 

held  not  to  be  sufficient  (c). 

(b)  Partictdcar  Titles. 

ETideoce  In  Assignees  of  bankrupts  must  prove  the  bankrupt's  title  to  the  pre- 

A^oM  by  Ai-  ^^jg^  .  ^j^^y  ^^^^  ^lg^  ipxove  their  own  right  to  sue,  by  showing  the 
necessary  facts  to  establish  the  bankruptcy,  as  in  ordinary  caao,  and 
by  putting  in  and  proving  the  certificate  of  their  appointment  «b  as- 
signees under  the  fiat  {d).  In  ejectment  by  an  assignee  under  die 
compulsory  clause  of  the  Lords'  Act,  it  is  sufficient  for  the  plaintiff  to 
produce  the  assignment  by  the  prisoner,  without  proving  the  prcviom 
notices ;  at  all  events  it  is  sufficient  if  the  rule  for  the  prisoner's  &r 
chaise  be  also  produced  (e). 
Eyidence  in  When  ejectment  is  brought  for  a  forfeiture  of  a  mortgage  against 

M^^l^  the  mortgagor  himself,  no  further  evidence  than  the  mortgage  deeds 
is  required ;  but  if  the  action  be  against  his  tenant,  the  mortgagee 
must  prove,  in  addition,  the  tenancy ;  and  either  that  it  has  regular^ 
determined,  or  that  it  has  been  created  subsequent  to  the  mortgage, 
and  has  never  been  acknowledged  (/).  Proof  of  the  mortgage  by  a 
deed  of  release,  which  recites  the  lease  for  a  year,  is  sufficient,  with- 
out putting  in  the  lease  for  a  year  itself  (^).  Where  a  deed  of  air 
signment  of  a  mortgage  by  demise,  to  which  the  mortgagor,  who  was 
tenant  in  fee,  and  the  mortgagee,  were  parties,  recited  the  mortgage 
deed,  it  was  held,  in  ejectment  by  the  executor  of  the  assignee  of  the 
mortgagee,  that  this  recital  afforded  sufficient  evidence  of  title  widi- 
out  producing  the  mortgage  deed  (A).  The  son  and  heir  of  a  mort- 
gagor, who  was  party  to  the  mortgage  deed,  after  his  death  appointed 
a  receiver  by  deed,  in  which  he  acknowledged  himself  in  occupation 
of  the  premises;  some  years  after  he  entered  into  the  consent  role  as 
"tenant:"  in  an  action  of  ejectment  brought  by  the  mortgagee;  it 
was  held,  that  the  defendant  was  not  estopped  from  setting  up  as  a 
defence,  that  there  were  outstanding  tenancies  from  year  to  year  in 
tenants  who  had  paid  rent  to  the  mortgagee  (i).  In  ejectment  by  a 
mortgagee,  an  indorsement  on  the  mortgage  deed,  by  the  defendafl^ 
of  his  having  made  a  further  charge  on  the  premises,  is  an  adnussioo 

(»)  Dm  d.  Simpttm  ▼.  Hail,  S  Man.&  Gr.  449. 

795 ;  6  Scott,  N.  R.  689.  (g)  Statute  4  &  5  Vict  e.  tl ;  D«  «- 

(e)  Doe  d.  Ftnlayvm  v.  Baxter,  5  Car.  &  PemUr  y.  WagtUiife,  7  Car.  &  Pay.  477. 

Pay.  67.  (h)  Doe  d.  Rogon  ▼.  BroA,  3  Ad.  »  & 

(<l)  S€e2&8Wm.IV.c.114,  aDdl2&  513;  1  Har.  &  WoL  400 ;  aee Dm d.  W^ 

13  Vict,  c  106,  t.  282,  et  leq.  ▼.  Wthber,  8  Nev.  &  Man.  74C 

(e)  Dm  d.  MUhum  y.  Edgar,  2  Bing.  N.  C.  (t)  Doo  d.  Dmmmm  ▼.  LneU,  IS  M e«  » 

891 1  2  Scott,  581 ;  1  UoSge^  481.  Wela.  241. 

(/)  ThuuUr  d.  Wtmer  v.  Belcher,  8  £aat. 
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that  he  is  in  possession  under  the  original  mortgagor,  who,  being    Book  III. 

estopped  from  denying  the  plaintiff's  tide,  the  defendant  is  also  (k).         ^^ct^'is.  * 

If  a  tenant  by  elegit  be  the  plaintiff,  it  will  be  necessary  for  him  to   ~,       ; 

,      .     ,  ^       ,        ,      .       1  .  ,    1      .         ...        Evidence  in 

prove — the  judgment, — the  elegit  taken  out  upo»  it,  and  the  inquisition  Actions  by 
and  return  thereupon,  by  which  the  land  in  question  is  assigned  to  5^^*^°°^'^ 
him  (/).    This,  when  the  debtor  is  himself  in  possession,  is  done  by 
merely  producing  an  examined  copy  of  the  judgment  roll ;  and  where 
a  third  person  is  in  possession,  by  showing  in  addition,  that  such 
person  came  into  possession  from  the  debtor ;  in  no  case  is  it  neces-  ^ 
sary  to  prove  a  copy  of  the  elegit  and  inquisition  (m).    The  return  to  an 
elegit  gave  the  name  of  a  farm,  and  stated  it  to  contain,  by  estimation,  % 

nineteen  acres ;  it  was  held,  that  the  whole  farm  might  be  recovered, 
containing  thirty  acres  and  several  cottages  (n).  In  ejectment  by  the 
conusee  of  a  statute-merchant,  he  must  prove — a  copy  of  the  statute, 
— and  of  the  capias  si  laicus,  and  the  extent  returned,—  and  also  the 
liberate  returned ;  for  though,  by  the  return  of  the  extent,  an  interest 
is  vested  in  the  conusee,  yet  the  actual  possession  of  the  interest  is  by 
the  liberate ;  an  extent  giving  only  a  possession  in  law  (p).  A  lessor 
in  ejectment,  who  claims  title  as  a  purchaser  from  the  sheriff,  who 
sells  by  virtue  of  a  fieri  facias  at  the  suit  of  such  lessor,  must  against 
a  stranger  prove  the  judgment  as  well  as  the  writ  (p):  but  against  the 
defendant  in  execution,  it  is  sufficient  to  produce  the  fi.  fa.  without 
proving  a  copy  of  the  judgment  (q).    Where  the  term  sold  had  been  * 

granted  to  the  defendant's  father,  and  on  his  death,  intestate,  the  de- 
fendant's brother  entered  and  took  out  administration,  and  was  possessed 
till  his  death,  and  on  his  death  the  defendant  entered,  and  by  inden- 
ture, to  which  the  defendant  was  a  party,  concerning  other  premises, 
it  was  recited  that  the  defendant  was  the  le*gal  personal  representative 
of  his  brothers ;  it  was  held,  this  was  prim&  facie  evidence  that  the 
term  was  vested  in  the  defendant  (r).  An  assignment  by  the  sheriff  in 
writing  must  be  also  proved  (s). 

In  ejectment  for  a  copyhold  on  a  forfeiture,  it  ought  to  be  proved.  Evidence  in 
that  the  plaintiff  is  lord,— that  the  defendant  is  a  copyholder, — and  copyhold**'^ 
that  he  committed  a  forfeiture ;  but  the  presentment  of  the  forfeiture  ^^^ 
need  not  be  proved,  nor  the  entry  or  seizure  of  the  lord  for  the  for- 
feiture.    If  an  ejectment  be  brought  against  the  lessee  for  years  of 
a  copyholder,  relying  upon  the  lease  as  a  forfeiture,  the  plaintiff  must 
prove  an  actual  admittance  of  the  copyholder ;  and  it  will  not  be  suf- 

(k)  Doe  d.  Qairford  v.  SUme^  8  Com.  B.  (p)  Doe  d.  Bland  y.  Smith,  2  Stark  199 ; 

R.  176 ;  16  Law  J.  (N.  8.)  C.  P.  284;  10  Htsffman  v.  Pitt,  6  Esp.  22. 

Jur.  480.  iq)  Doe  d.  Batten  v.  MurUst,  6  Maule  ft 

.    (0  BulL  N.  P.  104;  Hammond  v,  Wood,  Selw.  110. 

2  Salk  663.  (r)  Ibid. 

(m)  RaaubotUm  v.  Brickhurtt,  2  Maule  &  (<)  Doe  d.  Hughe*  v.  Jones,  9  Meea.  ft 

Selw.  565.  WeU.  872;    1  DowL  N.  8.  852;   Doe  d. 

(«)  Doe  d.  Roherte  y.  Parry,  18  Meea.  ft  Stevene  v.  Dontton,  1  BarxL  ft  Aid.  280; 

Wala.  Z66.  ante,  228. 

(•)  Bun.  N.  P.  104. 
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Cbaptek  VI. 

Sect.  12. 


Evidence  in 
Ejectment  by 
Panone. 


Defendanfe 
Evidence  in 
Ejectment 


ficient  to  prove  the  father  admitted,  and  that  the  estate  deseeoded  to 
the  defendant's  lessor  as  son  and  heir,  and  that  he  bad  paid  quit  renti; 
for  a  copyholder  cannot  make  a  lease,  except  to  try  a  title,  before 
admittance  and  an  actual  entry ;  and,  therefore,  if  after  admittance  he 
were  to  surrender  without  making  an  actual  entry,  the  surreoder  would 
be  Toid.  In  ejectment  by  a  surrenderee  of  copyhold  lauds,  be  most 
prove  tibe  surrender  to  his  use,  and  his  subsequent  admittance ;  but 
it  is  immaterial  whether  the  admittance  be  before  or  after  tbe  daj 
of  the  demise  in  the  declaration  (0-  The  court  rolls  of  the  miDor, 
containing  an  entry  of  and  presentment  by  the  homage  of  a  suneoder 
out  of  court  and  of  admittance,  are  evidence  of  the  surrenderee's  titk 
against  the  alleged  surrenderor  without  producing  the  surrender (i). 

In  ejectment  for  parsonage  houses,  glebe,  or  tithes,  the  panoB 
must  prove  his  admission,  institution,  and  induction ;  but  he  need  not 
show  a  title  in  his  patron  (a;).  Upon  a  question  of  tithes,  the  boob 
of  an  incumbent  respecting  them  may  be  evidence  for  his  SDOoesaor; 
which  is  almost  the  only  instance  in  which  the  law  permits  the 
private  memoranda  of  a  person  deceased  to  affect  the  rights  of  tbiid 
parties  (y). 

The  principle  that  a  claimant  in  ejectment  mnst  recover  on  the 
strength  of  his  own  title,  is  now  so  clearly  established,  that  die  de- 
fendant's evidence  is  confined  to  merely  falsifying  his  adverssry'i 
proofs,  or  rebutting  the  presumptions  which  may  arise  out  of  them; 
he  need  not  show  that  he  has  any  claim  whatever  himself  to  the 
premises,  nor  even  give  evidence  of  a  title  in  a  third  person :  it  is  sdt 
cient  if  he  make  it  appear  that  a  legal  and  possessory  title  does  not 
subsist  in  the  lessor  of  the  plaintiff  (;;). 


Sect.  13. — Trial,  Verdict  and  Judgment 

Course  of  Pro-       The  Common  Law  Procedure  Act,  16  &  16  Vict  c.  76,  s.  182,  enwH, 

Trial?ifi*&  16  *^^^  "The  Court  or  a  judge  may,  on  the  application  of  either  psrty» 

Vict  c.  76,        order  that  the  trial  shall  take  place  in  any  county  or  place  other  tban 

that  in  which  the  venue  is  laid;  and  such  order  being  suggested  oo  the 

record  the  trial  may  be  had  accordingly/*    The  time  for  the  applicatiofl 

Sect  180.         would  be  after  the  making  up  of  tfie  issue.    And  by  the  180th  se^ 

tion,  "  the  question  at  the  trial  shall,  except  in  certain  cases  thereafttf 

mentioned,  be,  whether  the  statement  in  the  writ  of  the  title  of  the  dain- 

ants  is  true  or  false,  and,  if  true,  then  which  of  the  claimants  is  entitled, 

and  whether  to  the  whole  or  part,  and  if  to  part,  then  to  which  paitoi 

the  property  in  question ;  and  the  entry  of  the  verdict  may  be  made  » 

the  form  contained  in  the  Schedule  (A.)  to  this  act  annexed,  maim 

No.  17,  or  to  the  like  effect,  with  such  modifications  as  may  be  neces- 

(0  Adams,  Eject.  268.  4th  ed.  (y)  Olpm  t.  Bank  ^  Sng^md,  S  V»  A 

(ii)  Dm  d.  Oorrod  v.  OlUy,  12  Ad.  ft  El.  eited. 

4S1 :  4  Per.  &  Dav.  275.  (s)  Adams,  Eject  279,  4ih  ed. 
(*)  Bull.  N.  P.  105 ;  see  ante,  808,  804. 
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eary  to  meet  the  facts  (a)."     If  in  an  ejectment  a  landlord  and  tenant    Book  III. 

defend  by  different  attorneys,  and  have  different  counsel,  but  it  appear  ^  sect?^*!^ 

Aat  the  tenant  claims  no  title  but  what  he  derives  from  the  landlord, 

the  judge  at  the  trial  vrill  only  allow  one  counsel  to  address  the  jury  for 

the  defence,  but  the  ps^y's  counsel  who  does  not  address  the  jury  will 

be  at  liberty  to  cross-examine  and  also  to  call  witnesses  (i).     If  after 

the  pleadings  are  opened  by  the  junior  counsel  for  the  plaintiff,  the 

defendaut's  counsel  expresses  himself  ready  to  admit  the  claimant's 

whole  prim&  facie  case,  but  sets  up  a  new  title,  it  will  authorize  him 

to  open  the  case,  and  make  the  first  address  to  die  jury  (c).     So  the 

defendant  is^entitied  to  the  general  reply,  where  the  claimant  claiming 

by  descent  proves  his  pedigree  and  stops,  and  the  defendant  sets  up  a 

new  case  in  his  defence,  which  is  answered  by  evidence  on  the  part  of 

the  claimant  (d).   Proof  of  the  service  of  the  declaration  on  the  tenant 

in  possession  was  formerly  sufficient,  without  producing  the  landlord's 

rale,  to  show  that  the  defendant  came  in  as  landlord  (e).  Proof  having 

been  offered  in  support  of  the  title  of  each  of  two  several  lessors  of  the 

plaintiffs,  the  defendant  tendered  evidence  afler  the  close  of  the  plaintiff's 

case,  which  was  admissible  as  against  the  title  of  one  of  the  lessors 

only ;  and  it  was  held,  that  the  plaintiff  might  at  that  stage  abandon 

the  demise  by  that  lessor,  and  that  then  the  evidence  was  inadmissible 

against  the  title  of  the  other  lessor  (/). 

By  the  verdict,  the  plaintiff  recovers  according  to  the  title  he  makes  Verdict 
out,  and  the  true  question  is,  who  has  the  possessory  right  (ff) ;  there- 
fore where  the  plaintiff  declared  on  a  demise  for  seven  years,  but  had 
title  to  five  only,  he  recovered  according  to  his  title  notwithstand- 
ing (A).  So  the  plaintiff  may  recover  as  many  acres  as  he  proves  title 
to,  though  he  declare  for  more :  and  when  the  declaration  proceeded  for 
several  things,  and  there  was  a  general  verdict,  though  the  declaration 
were  bad  as  to  part,  yet  the  plaintiff  might  recover  for  the  remainder(i). 
The  defendant  in  ejectment  was  entitled  to  have  the  verdict  entered  for 
him  as  to  any  part  of  the  premises  named  in  the  consent  rule  as  to 
which  he  succeeded  (ft).  A  verdict  cures  a  defect  in  setting  out  the 
title,  though  it  cannot  cure  a  defective  title  (Z).  .  In  one  case  the  Court 

(a)  "  Afterwarda  on  the  day  of      Mood.  &  Malic  536. 

_-.,  A.P. ,  before and ,  jus-  (</)  OooeUUIe  d.  Revett  v.  Brakamt  *  Term 

dees  of  our  lady  the  Queen  assigned  to  take  R.  497.    (Trial  at  bar.) 

the  assizes  in  and  for  the  within  county,  (e)  Doe  d.  Oiks  ▼.  Warwick,  6  Maule  ft    , 

come  the  partiea  within  mentioned ;  and  a  Selw.  893. 

jury  of  the  said  county  being  sworn  to  try  (/)  Doe  d.  Rowlandeon  y.  Wainwright,  5 

the  matters  in  question  between  the  said  Ad.  &  El.  520 ;  1  Nev.  &  Per.  8;  2  Har.  ft 

parties,  upon  their  oath  say,  that  J.  R  [the  Vfoh  391. 

cfaMMRi]   within  mentioned,  on  the  —  (g)  Bull.  N.  P.  106. 

day  of i,  A.i>.  9  WASf  and  still  is,  (h)  Doe  d.  Shore  ▼.  Poritr,  8  Term  IL  18, 

entitled  to  the  possession  of  the  land  within  (i)  2  Esp.  N.  P.  490. 

mentioned,  as  in  the  writ  alleged :  There-  (k)  Doe  d.  Bowman  v.  LewUt  18  Mees.  ft 

fore,  &c"  Wels.  241 ;  2  Dow.  &  Low.  667  ;  reversing 

(b)  Dot  d.  Hogg  ▼•  Tindale,  8  Car.  ft  Pay.  Doe  d.  Davenport  v.  Rhodes,  11  Mees.  ft 
565;  Mood.  8c  Malk.  814.  Wels.  600;  1  Dow.  ft  Low.  292. 

(e)  Fenn  d.    Wright  ▼.  Johnson,  Adams,  (Z)  Roe  d.  Wrangham  v.  Heruy,  8  Wils. 

B}eet  288, 4th  ed. ;  Doe  d.  Tucker  y.  Tucker,      275. 
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!  ft  16  Viet 
.  76, «.  181. 


ne  Proflu, 


ITict  c.  76, 
.214. 


Book  III.  refused  to  set  aside  the  verdict,  oq  the  ground  that  there  was  a  variance 
Sbct.  13.  between  the  description  of  the  pi-emises  in  the  nisi  prius  record  and 
the  issue,  it  not  being  stated  how  the  premises  were  described  in  the 
declaration  delivered  (m).  The  above  cases  decided  under  the  old 
system  will  be  found  useful,  with  reference  to  the  provisions  of  the 
Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76.  By  the  181st  sec- 
tion of  the  above  act  it  is  enacted,  that  '^  In  case  the  title  of  the  daimaDt 
shall  appear  to  have  existed  as  alleged  in  the  writ,  and  at  the  dme  of 
service  thereof,  but  it  shall  also  appear  to  have  expired  before  the  time 
of  trial,  the  claimant  shall,  notwithstanding,  be  entitled  to  a  verdict 
according  to  the  fact  that  he  was  so  entitled  at  the  time  of  bringing 
the  action  and  serving  the  writ,  and  to  a  judgment  for  his  coats  of 
suit" 

By  statute  1  Geo.  IV.  c.  87,  s.  2,  in  ejectments  by  landlords  agaimt 
gf^ifi  snl '  ^^^^^  tenants,  the  plaintiff,  whether  there  be  an  appearance  ornotyaAcf 
proof  of  his  right  to  recover  (n),  may  give  evidence  of,  and  the  jaij 
may  find  the  mesne  profits  which  have  accrued  from  the  detemunation 
of  the  tenant's  interest  to  the  time  of  trial,  or  to  some  preceding  day 
to  be  specially  mentioned  in  the  verdict ;  provided  that  this  is  not  to 
prevent  a  landlord  from  bringing  mesne  profits  for  any  period  anbie- 
quent  to  the  verdict,  or  such  preceding  day  therein  mentiooed  down 
to  the  time  of  delivering  possession  (o).  Damages  may  be  recovered 
under  this  statute  for  the  mesne  profits  down  to  the  day  of  trial, 
though  no  notice  of  trial  has  been  proved  (p).  By  the  CommoD  Lav 
Procedure  Act,  15  &  16  Vict.  c.  76,  s.  21 4, "  Wherever  it  shall  appear  on 
the  trial  of  any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that 
such  tenant  or  his  attorney  hath  been  served  with  due  notice  of  trial, 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried  shall, 
whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit  the 
claimant  on  the  trial,  after  proof  of  his  right  to  recover  possession  of 
.  the  whole  or  of  any  part  of  the  premises  mentioned  in  the  writ  in 
ejectment,  to  go  into  evidence  of  the  mesne  profits  thereof,  which  aha! 
or  might  have  accrued  from  the  day  of  the  expiration  or  determinatioo 
of  the  tenant's  interest  in  the  same  down  to  the  time  of  the  vefdict  gifcfl 
in  the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein ;  and  the  jury  on  the  trial  finding  for  the  claimant  shall  in  suck 
case  give  their  verdict  upon  the  whole  matter,  both  as  to  the  reoove^ 
of  the  whole  or  any  part  of  the  premises,  and  also  as  to  the  amooi^ 
of  the  damages  to  be  paid  for  such  mesne  profits;  and  in  such  case 
the  landlord  shall  have  judgment  within  the  time  hereinbefore  provided, 
not  only  for  the  recovery  of  possession  and  costs,  but  also  for  die  mesne 
profits  found  by  the  jury :  provided  always,  that  nothing  hereinbefore 


(»)  Doe  d.  CoUerUl  v.  WvkU,  2  Bam.  & 
Aid.  472. 
(fi)  See  ante,  808. 
(•)  As  to  the  action  for  meene  profiti,  aee 


ante,  Cliap.  IV.,  Sect.  6,  p.  65% 

(p)  Doe  d.  Thomptom  v.  Modgm^nAl 
ft  EL  185;  2  MoodLft  RoIk  288;  4 P«* 
Dav.  142. 
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contained  shall  be  construed  to  bar  any  such  landlord  from  bringing     Boos  III. 
any  action  for  the  mesne  profits  which  shall  accrue  from  the  verdict,     "sect^s. 


or  the  day  so  specified  therein,  down  to  the  day  of  the  delivery  of  pos- 
session of  the  premises  recovered  in  the  ejectment."  This  is  similar  to 
1  Geo  IV.  c.  87,  s.  2,  the  6th  section  of  which  act  as  amended  by 
6  k6  Vict.  c.  67,  s.  2,  will,  by  virtue  of  the  221st  section  of  the  Com- 
mon Law  Amendment  Act,  still  be  applicable.  Under  the  214th  sec-  Sect  2H. 
tiorif  although  the  defendant  does  not  appear,  the  plaintiff  must  prove 
his  right  to  recover  possession  before  he  can  give  evidence  of  mesne 
profits  (y). 

By  the  Common  Law  Procedure  Act,  16  &  16  Vict.  c.  76,  s.  184,  Special  Ver- 
''The  jury  may  find  a  special  verdict,  or  either  party  may  tender  a  BUUf  Excep- 
bill  of  exceptions."  tiona. 

By  the  same  act,  s.  177,  judgment  may  be  signed  by  the  claimant  for  judgnneDt  in 
want  of  appearance  or  defence.    (See  the  section,  ante,  799.)     But  by  fj^^^'jev'ict. 
the  Reg.  Gen.,  Hilary  Term,  1863,  s.  1 12,  "  No  judgment  in  ejectment  c.  76,  ■.  177. 
for  want  of  appearance  or  defence,  whether  limited  or  otherwise,  shall 
be  signed  without  first  filing  an  afiidavit  of  the  service  of  the  writ, 
according  to  the  Common  Law  Procedure  Act,  1862,  and  a  copy 
thereof,  or  where  personal  service  has  not  been  effected  without  first 
obtaining  a  judge's  order,  or  a  rule  of  Court  authorizing  the  signing 
such  judgment ;  which  said  rule  or  order,  or  a  duplicate  thereof,  shall 
be  filed,  together  with  a  copy  of  the  writ"    The  16  &  16  Vict.  c.  76, 
s.  186,  also  enacts,  that  **  Upon  a  finding  for  the  claimant  judgment  Sect  185. 
may  be  signed,  and  execution  issue  for  the  recovery  of  possession  of 
the  property,  or  such  part  thereof  as  the  jury  shall  find  the  claimant 
entitled  to,  and  for  costs  within  such  time  not  exceeding  the  fifth  day 
in  term  after  the  verdict,  as  the  Court  or  judge  before  whom  the  cause 
is  tried  shall  order,  and  if  no  such  order  be  made,  then  on  the  fifth  day 
in  term  after  the  verdict  or  within  fourteen  days  after  such  verdict, 
whichever  shall  first  happen."      Section  186  enacts,  that  "Upon  a  Sect.  isff. 
finding  for  the  defendants,  or  any  of  them,  judgment  may  be  signed, 
and  execution  issue  for  costs  against  the  claimants  named  in  the  writ, 
within  such  time,  not  exceeding  the  fifth  day  in  term  after  the  verdict, 
as  the  Court  or  judge  before  whom  the  cause  is  tried  shall  order;  and 
if  no  such  order  be  made,  then  on  the  fifth  day  in  term  after  the  ver- 
dict, or  within  fourteen  days  after  such  verdict,  whichever  shall  first 
happen." 

The  judgment  in  ejectment  is  for  a  recovery  of  the  possession,  not  of 
the  seisin  or  freehold,  without  prejudice  to  the  right,  as  it  may  after- 
wards appear,  even  between  the  parties.  He  who  enters  under  it,  in 
truth  and  substance  can  only  be  possessed  according  to  right;  for  pos- 
session under  a  judgment  in  ejectment  can  never  amount  to  a  disseisin 
of  the  freehold,  but  will  enure  according  to  the  right  of  the  party  reco- 

(q)  Howord  v.  WUliam,  21  Law  T.  264. 
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Sect.  13. 


Sect.  206. 


Sect.  207. 


vering,  whether  it  be  a  right  of  freehold  in  possession,  in  tail  or  in 
fee  (r).     Accordingly,  if  he  has  a  freehold,  he  is  in  as  a  freeholder;  if 
he  has  a  chattel  interest,  he  is  in  as  a  teVmor ;  if  he  has  no  titk,  he  is 
in  as  a  trespasser — and,  without  any  re-entry  by  the  true  owner,  is 
liable  to  account  for  the  profits.     Pursuant  to  the  old  practice,  uiKkra 
demise  of  the  whole,  the  plaintiff  might  recover  an  undivided  nM)iety  (i); 
yet,  where  the  plaintiff  declared  for  the  whole  of  certain  prensses,  of 
which  he  recovered  a  moiety  only,  the  judgment  ought  not  to  be  fort 
moiety  only,  but  that  the  plaintiff  recover  his  term ;  and  he  had  to 
take  out  execution  for  no  more  than  he  had  a  right  to  recover.  Where 
a  declaration  contained  two  demises  by  two  different  lessors,  of  two 
distinct  undivided  thirds,  and  judgment  was  given  that  the  plaintiff 
"  do  recover  his  said  terms ;"  and  on  error,  it  appeared  from  the  beta 
stated  on  a  bill  of  exceptions  to  the  judge's  directions  on  a  point  of 
law,  that  the  ejectment  respected  only  one  undivided  third;  it  wis 
held  well  enough  on  the  record,  where  the  point  was  only  nosed  by  a 
bill  of  exceptions  {t) :   and  it  would  seem  that  it  would  have  been 
sufficient  even  on  special  verdict.     If  by  any  intendment  a  fanltf 
judgment  in  ejectment,  after  a  verdict,  can  be  made  good,  the  CoBrt 
will  do  it(tt).    The  Common  Law  Procedure  Act,  16  &  16  Vict  c.76, 
s.  206,  enacts,  that  "  It  shall  not  be  necessary  before  issuing  execatioi 
upon  any  judgment  under  the  authority  of  this  act  to  enter  the  pn>- 
ceedings  upon  any  roll,  but  an  incipitur  thereof  may  be  made  upon 
paper,  shortly  describing  the  nature  of  the  judgment  according  to  the 
practice  heretofore  used,  and  judgment  may  thereupon  be  signed,  anl 
costs  taxed,  and  execution  issued,  according  to  the  practice  heretofore 
used :   provided  nevertheless,  that  the  proceedings  may  be  entered 
upon  the  roll  whenever  the  same  may  become  necessary  for  the  po^ 
pose  of  evidence,  or  of  bringing  error,  or  the  like,"     And  by  fie^ 
tion  207,  "  The  effect  of  a  judgment  in  an  action  of  ejectment  faiff 
this  act  shall  be  the  same  as  that  of  a  judgment  in  the  action  of  eject- 
ment heretofore  used." 


Claimant'! 
Remedy  for 
Costs,  15  &  16 
Vict.  c.  76, 
t.  185. 


Sect.  14. — Costs. 
Incident  to  the  judgment  are  the  costs  or  expenses  of  the  action, 
which  are  therefore  next  to  be  treated  of.  And  here  we  may  obflerr^ 
that  a  material  improvement  with  respect  to  the  costs  in  ejectment  te 
been  made  by  the  Common  Law  Procedure  Act,  16  &  16  Vict,  c  76, 
the  right  of  recovering  costs  being  placed  on  the  same  footing  as  inw 
ordinary  action;  for  by  the  185th  section,  "  Upon  a  finding  for  the 
claimant,  judgment  may  be  signed,  and  execution  issue  for  the  reco- 
very of  possession  of  the  property,  or  such  part  thereof  as  the  ji«y 


(r)  Doe  d.  Atkyns  v.  Horde,  Cowp.  702. 
(«)  Doe  d.  Bryant  y.  Wippell,  1  Esp.  360. 
(0  Row  V.  Power  (in  error),  2  New  R,  1. 


(u)  Merrii  ▼.  Barry  (m  «mr).  1  Wik  1; 
2  Stra.  1180. 
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shall  find  the  claimant  entitled  to,  and  for  costs,  within  such  time,  not    Book  III. 
exceeding  the  fifth  day  in  term  after  the  verdict,  as  the  Court  or  judge     Vbct!*4. 
before  whom  the  cause  is  tried  shall  order;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  after  the  verdict,  or  within  fourteen 
days  after  such  verdict,  whichever  shall  first  happen."    And  by  the  Defendant's 
186th  section,  "  Upon  a  finding  for  the  defendants,  or  any  of  them,  c^fg^ct^ge. 
judgment  may  be  signed,  and  execution  issue  for  costs  against  the  claim* 
ants  named  in  the  writ,  within  such  time,  not  exceeding  the  fifth  day 
m  term  after  the  verdict,  as  the  Court  or  judge  before  whom  the  cause 
is  tried  shfdl  OTder ;  and  if  no  such  order  be  made,  then  on  the  fifth 
day  in  term  after  the  verdict,  or  within  fourteen  days  after  such  ver- 
dict, whichever  shall  first  happen."    Section  187  provides,  that  *'  Upon  Sett  187. 
any  judgment  in  ejectment  for  recovery  of  possession  and  costs,  there 
may  be  either  one  writ  or  separate  writs  of  execution  for  the  recovery 
of  possession  and  for  the  costs,  at  the  election  of  the  claimant."    Under 
this  section,  therefore,  the  claimant  may  have  a  separate  writ  of  fi.  fa. 
or  ca  sa.  for  the  costs,  or  he  may  have  a  fi.  fa.  or  a  ca«  sa.  added  to 
the  habere  facias  possessionem  in  the  same  writ 

If  there  are  several  defendants,  and  they  fail,  each  of  them  is  answer- 
able for  the  whole  costs  {x).  Where  three  ejectments  were  brought 
against  a  landlord  and  his  two  tenants,  and  the  plaintiff  recovered  a 
verdict  against  one  of  the  tenants,  which  by  a  consolidation  rule  was 
to  guide  the  other,  the  Court  compelled  the  landlord  to  pay  the  costs 
of  that  one  (y).  And  where  a  party  comes  into  Court  in  another  name, 
and  abuses  the  process  of  the  Court,  he  is  liable  to  pay  costs  as  a 
suitor.  The  following  case  illustrates  this  position :  — Two  parties  entered 
an  appearance  for  the  tenants  in  possession,  and  defended  the  action 
by  attorney,  having  no  interest  in  the  premises,  but  conducting  the 
defence  solely  for  the  benefit  of  another  person  whom  they  reasonably 
believed  to  be  the  person  entitled  to  the  premises :  it  was  held  by  the 
Court  of  Queen's  Bench  (dissentiente  Erie,  J.),  that  the  parties  would 
have  been,  before  the  passing  of  the  Common  Law  Procedure  Act, 
1852,  liable  to  pay  the  plaintiff's  costs  in  the  action,  and  that  that  act 
had  made  no  difference  in  the  case  (z).  The  above  case  appears  to 
shake  the  authority  of  Doe  d.  Wright  v.  Smith  (a),  which  decided, 
that  where  an  insolvent  defendant  was  induced  and  assisted  to  defend 
the  action  by  a  third  person,  who  claimed  no  interest  in  the  property, 
the  Court  would  not  compel  him  to  pay  the  costs.  It  has  been 
doubted  whether  the  statute  3  &  4  Vict.  c.  24  (b),  relating  to  costs,  ap- 
plies to  the  action  of  ejectment  (c). 

(ir)  BnH.  N.  P.  S85.  and  see  Hayward  v.  Oiffard,  4  Mees.  &  Wels. 

(y)  Thruttout  d.  Jmet  y.  Shenton,  10  Barn.  194;  Berkeley  ▼.  Dimery,  10  Barn.  &  Cres. 

&  Cres.  110.  113  ;  and  Doe  d.  Master*  ▼.  Gray,  ibid.  615. 

(«)  HutchinMon  v.  Ore§nwood,  24  Law  J.,  (b)  Ante,  727. 

Q.  fi.,  2.  (e)  Doed.  Hughes  v.  Derry,  9  Car.  &  Pay. 

(a)  Doe  d.  Wright  v.  Smith,  8  DowL  517  ;  494. 
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By  the  Ist  Rule  of  Hilary  Term,  2  WUl.  IV.  sect.  74,  no  costs  dnU 
be  allowed  on  taxation  to  a  plaintiff  upon  any  counts  or  issoes  npon 
which  he  has  not  succeeded ;  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plauitiff's  costs.  That  rule  wtt 
held  to  give  a  defendant  the  costs  of  an  issue  found  for  him  oo  a 
demise  in  ejectment  ((2?).  Where  there  was  but  one  count,  and  the 
lessor  of  the  plaintiff  recovered  judgment  for  part  only  of  the  lands 
claimed,  the  defendant  succeeding  as  to  the  chief  question  in  dispute; 
it  was  held,  that  he  was  entitled  to  have  his  costs,  as  to  the  part  found 
for  him,  set  off  against  the  costs  of  the  lessor  of  the  plaintiff  under  the 
rule  {e). 

By  the  Common  Law  Procedure  Act,  16  &  16  Vict.  c.  76,  a.  183, 
*^  If  the  defendant  appears,  and  the  claimant  does  not  appear  at  the 
trial,  the  claimant  shall  be  nonsuited,  and  the  defendant  will  be  entitled 
to  his  costs  in  the  ordinary  way.  If  a  stranger  carried  on  a  suit  in 
another's  name,  who  had  title,  and  yet  was  so  poor  that  he  could  not 
pay  the  costs ;  in  case  he  failed,  the  Court,  on  affidarit  of  the  circnm- 
stances,  would  order  the  person  who  carried  on  the  suit  to  pay  costs  to 
the  defendant  (/).  So  where  husband  and  wife  were  lessors,  and  the 
former  died  after  entering  into  the  rule ;  the  wife  was  notwithstandiag 
held  liable  to  the  payment  of  costs,  because  they  were  to  be  paid  hf 
the  lessor  of  the  plaintiff,  and  both  of  them  were  such. 
lUe  Costs.  By  the  late  statute  5  &  6  Vict.  c.  97,  double  costs  are  not  now 
recoverable  in  any  case ;  consequently  the  enactment  of  the  statute 
1  Geo.  IV.  c.  87,  s.  1  iff),  giving  double  costs,  is  repealed. 


I  ft  16  Vict. 
^76»a.l8a. 


Sect.  16. — Execution  and  Scire  Facias. 
Mode  of  ob-         As  the  plaintiff  in  ejectment  recovers  only  the  possession  of  die  pn>- 
tionTn  Ejecu*"  P^'^Y  *°  question,  the  execution  is  of  course  for  the  possession  only, 
ment,  15  &  16    The  plaintiff,  having  judgment  to  recover  his  term,  may  enter  wiAoat 
1. 185.      '        suing  out  a  writ  of  execution,  which  is  called  an  habere  facias  posses- 
sionem ; — for  where  the  land  recovered  is  certain,  the  recoverer  may 
enter  at  his  own  peril ;  and  the  assistance  of  the  sheriff  is  only  to  pre- 
serve the  peace  (A).     By  the  185tfa  section  of  the  Common  Law  Pro- 
cedure Act,  16  &  16  Vict.,  it  is  enacted,  that  "Upon  a  finding fof 
the  claimant,  judgment  may  be  signed,  and  execution  issue  for  the 
recovery  of  possession  of  the  property,  or  such  part  thereof  as  the 
jury  shall  find  the  claimant  entitled  to,  and  for  costs,  within  such  time, 
not  exceeding  the  fifth  day  in  term  after  the  verdict,  as  the  Court  or 
judge  before  whom  the  cause  is  tried  shall  order ;  and  if  no  such  order 


(d)  Doe  d.  SmUh  v.  Webber,  2  Ad.  &  £1. 
448;  4  Nev.  &  Man.  381;  4  Har.  &  Wol. 
10. 

(ff)  Doe  d.  Errington  v.  Erriitgtonf  4  DowL 
602 ;  1  Har.  &  Wol.  502 ;  and  lee  Doe  d. 


Bowman  v.  Lewisj  IS  Mees.  ft  Wda.  24L 
(/)  Run.  Eject  417. 
ig)  See  ante,  749,  787. 
(k)  Run.  Eject  424;  2 SeU.  Ftwc  W- 
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be  made,  then  on  the  fifth  day  in  term  after  the  verdict^  or  within  four-    Book  III. 
teen  days  after  such  verdict,  whichever  shall  first  happen."     Section  ^"sE^^isy* 

186  enacts,  that  "  Upon  a  finding  for  the  defendants,  or  any  of  them, 

judgment  may  be  signed,  and  execution  issue  for  costs  against  the 

claimants  named  in  the  writ,  within  such  time,  not  exceeding  the  fifth 

day  in  term  after  the  verdict,  as  the  Court  or  judge  before  whom  the 

cause  is  tried  shall  order ;  and  if  no  such  order  be  made,  then  on  the 

fifth  day  in  term  after  the  verdict,  or  within  fourteen  days  after  such 

verdict,  whichever  shall  first  happen."     By  section  187  it  is  enacted.  Sect  187. 

that  *'  Upon  any  judgment  in  ejectment  for  recovery  of  possession  and  w' 

costs,  there  may  be  either  one  writ  or  separate  writs  of  execution  for  pS 

the  recovery  of  possession  and  for  the  costs,  at  the  election  of  the  r 

claimant."     Where  the  landlord  of  premises,  after  notice  to  quit, 

brought  an  action  of  ejectment  against  the  tenant,  and  obtained  a  \^ 

verdict,  and  the  latter  still  continuing  in  possession,  he  distrained  on  :;^ 

him  for  rent,  which  became  due  after  the  verdict,  and  which  he  paid ; 

it  was  held,  that  the  execution  in  the  ejectment  could  not  be  stayed, 

as  the  tenant  should  have  disputed  the  distress  (i).     In  order  to  save 

the  expense  of  executing  a  writ  of  possession,  it  is  not  unusual  for  the 

tenant  in  possession  to  attorn  to  the  lessor  of  the  plaintiff. 

By  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  38,  it  is  enacted,  that  Certificate  for 
in  all  cases  of  trials  of  ejectment,  at  Nisi  Prius,  when  the  verdict  is  ^jj^on.*  * 
given  for  the  plaintiff,  or  the  plaintiff  is  nonsuited  for  want  of  the 
defendant's  appearance  to  confess  lease,  entry  and  ouster,  the  judge 
may  certify  his  opinion  on  the  back  of  the  record,  that  a  writ  of  pos- 
session ought  to  issue  immediately;  and  upon  such  certificate,  a  writ 
of  possession  may  issue  immediately,  and  the  costs  may  be  taxed  and 
judgment  signed  and  executed  afterwards  at  the  usual  time,  as  if  no 
such  writ  had  issued :  provided,  that  such  writ,  instead  of  reciting  a 
recovery  by  judgment  in  the  common  form,  shall  recite  shortly,  that 
the  cause  came  on  for  trial  at  Nisi  Prius  at  such  a  time  and  place,  and 
before  such  a  judge  (naming  them),  and  that  thereupon  the  said  judge 
certified  his  opinion,  that  a  writ  of  possession  ought  to  issue  imme- 
diately (k).  The  judge  has  no  discretion  under  this  statute  as  to  the 
time  at  which  the  plaintiff  shall  have  possession ;  he  may  either  certify 
for  immediate  possession,  or  let  the  case  take  its  regular  course  (J) : 
but  if  the  judge  should  think  that  some  time  ought  to  be  allowed  to 
the  defendant,  he  will  grant  a  certificate  for  immediate  execution,  the 
lessor  of  tlie  plaintiff  undertaking  not  to  enforce  it  for  a  certain  time(wi). 
Smce  the  passing  of  the  Common  Law  Procedure  Act  (see  s.  186),  it 
may  be  expected  that  applications  for  immediate  execution  under  the 
11  Geo,  IV.  &  1  Will.  IV.  c.  70,  s.  38,  wiU  fall  into  disuse.     The 

(i)  Doe  d.  Holmes  ▼.  Davies,  2  Moore,  581.  {I)  Ibid. 

(i)  The  act  for  speedy  executions,  1  WiU.  (m)  Doe  d.  Packer  v.  HUliardf  6  Car.  & 

IV.  c.  7,  does  not  aflg^ct  these  provisions;  Pay.  132.                                                • 
*ee  the  5th  section  of  that  act 
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215th  section  of  the  Common  Law  Procedure  Act  relates  to  ezecotkm 
after  tbe  tenant  has  been  compelled  to  find  bail  under  the  213th  8e^ 
tion.  It  enacts,  that  "  In  all  cases  in  which  such  security  shall  hare 
been  given  as  aforesaid,  if  upon  the  trial,  a  verdict  shall  pass  for  the 
claimant,  unless  it  shall  appear  to  the  judge  before  whom  the  same 
shall  have  been  had  that  the  finding  of  the  jury  was  contrary  to  tbe 
evidence,  or  that  the  damages  given  were  excessive,  such  judge  shall 
not,  except  by  consent,  make  any  order  to  stay  judgmoit  or  execatioB) 
except  on  condition  that  within  four  days  fi-om  the  day  of  the  trial  the 
defendant  shall  actually  find  security,  by  the  recognizance  of  himself 
and  two  sufficient  sureties,  in  such  reasonable  sum  as  tbe  judge  sfaal 
direct,  conditioned  not  to  commit  any  waste,  or  act  in  the  nature  of 
waste,  or  other  wilful  damage,  and  not  to  sell  or  carry  off  any  stancfiog 
crops,  hay,  straw  or  manure  produced  or  made  (if  any)  upon  tbe  pre- 
mises, and  which  may  happen  to  be  thereupon,  from  tbe  day  on  which 
the  verdict  shall  have  been  given  to  the  day  on  which  execution  shall 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside,  as  the 
case  may  be." 

The  usual  and  regular  way  of  obtaining  execution,  is  to  sue  oat  a 
writ  of  habere  facias  possessionem.  This  writ  being  ingrossed,  sgw* 
and  sealed  is  carried  to  the  office  of  the  sherifi^  who  makes  oat  a 
warrant  thereon,  i(hd  will  put  the  plaintiff  in  possession. 

In  an  ejectment  against  a  feme  sole,  who  married  before  trial,  and 
verdict  and  judgment  against  her  by  her  original  name;  it  was  held, 
that  it  was  not  irregular  to  issue  an  habere  facias  possessionem  and  a. 
fe.  against  her  by  tlie  same  name,  though  the  fi.  fa.  was  iooperatiTe(s)« 
It  is  no  objection  to  the  legality  of  a  writ  of  habere  facias  possessiooeOf 
that  the  names  of  the  officers  to  whom  it  was  directed  were  inserted 
by  interlineation  after  the  writ  Wjas  sealed,  and  while  it  remaiiMd  la 
the  hands  of  the  under-sheriff  (o). 

The  plaintiff  pmst  take  care  not  to  take  in  execution  more  than  be 
has  a  right  to  recover :  and  in  order  that  the  sherifll'  may  not  be  undff 
any  difficulty  in  executing  the  writ  of  possession,  thQ  practice  now  s, 
— for  the  plaintiff  himself,  not  merely  to  point  out  to  the  sheriff,  thai 
of  which  he  is  to  deliver  him  possession,  in  execution  of  the  writ,  bat 
to  take  possession  at  his  peril  of  that  only  to  which  he  has  title;  b 
should  he  take  more  than  he  has  recovered  and  shown  title  to,  the 
Court  will  in  a  summary  way  set  it  right  (p).  Where  the  plaintiff  D^ 
ejectment,  as  tenant  in  common,  recovered  possession  of  five-e^htta 
of  a  cottage,  with  the  appurtenances ;  and  a  writ  of  possession  was 
executed  by  the  sheriff,  who  turned  the  tenant  out  of  possession  of  the 
whole,  and  locked  jup  the  door,  as  appeared  by  affidavit;  the  Coait 


(»)  Doe  d.  Taggart  v.  Butcher,  3  Maule 
&  Selw.  557. 
(o)  Rex  V.  Harrit,  2  Leach,  C.  C.  929 ;  1 


East,  P.  C.  Add.  xviii. ;  1  Ruib.  C  &M.SIS- 
(f )  Run.  Eject  432. 
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spid  "this  is  wrong;  the  writ  ought  to  have  pursued  the  verdict;  let  Book  III, 
there  be  a  rule  upon  the  sheriff  and  the  lessor  of  the  plaintiff,  to  restore  SEcr^'isy  ' 
the  tenant  to  the  possession  of  three-eighth  parts  of  the  premises ; 
othen/vise  he  would  be  forced  to  bring  another  ejectment  for  the 
gftme  iqy  It  is  now  the  practice  for  the  plaintiff  to  give  the  sheriff 
security,  to  indemnify  him  from  the  defendant,  and  then  for  the  sheriff 
to  give  execution  of  what  the  plaintiff  demands  (r). 

If  there  are  several  messuages  in  possession  of  different  tenants,  the  Sheriff's  Duty 
sheriff  must  go  to  all  their  houses,  and  turn  them  out :  the  delivery  of  Se*Habcref 
the  possession  of  one  tenement  in  the  name  of  all  is  not  sufficient  {$). 
He  must  give  possession  of  land,  where  the  number  of  acres  is  men- 
tioned, according  to  the  common  estimation  of  the  country  where  tb^ 
lan^s  lie  {t).    The  words  of  the  writ  being  quod  habere  facias  pos- 
eiessionem,  there  must  be  a  full  and  actual  possession  givex^  by  the 
sheriff;  and  consequently,  all  power  necessary  for  this  end  must  be 
given  him :  if,  therefore,  the  recovery  be  of  a  house,  the  sheriff  may 
justify  breaking  open  the  door,  if  he  be  denied  entrance  by  the  tenant, 
because  the  writ  cannot  be  otherwise  executed  (u).     Indeed,  in  all 
pa^  of  obstruction,  the  sheriff  may  call  out  the  posse  coipitatus,  to 
assist  him  in  the  execution  of  a  writ  of  habere  facias  possessionem. 
If  a  tenant  be  ejected,  and  possession  given  to  the  landlord,  whilst 
there  are  crops  lying  upon  the  ground,  the  Court  of  Common  Pleas 
will  not  refer  it  to  the  officer  of  the  Court  to  ascertain  the  value  of  the 
props,  and  deduct  the  sum  from  the  rent  due  (x).    The  sheriff  is  bound 
fo  execute  the  writ  within  a  reasonable  time ;  but  if  he  refuses  to 
j^xepute  it  when  he  has  an  opportunity,  and  is  required  to  do  it,  and 
nothing  occurs  to  prevent  him,  he  will  be  liable  for  any  expenses  the 
plaintiff  has  been  put  to,  though  the  judgment  has  been  afterwards  set 
^sidef  on  payment  of  costs,  in  order  to  let  in  the  landlord  to  defend 
the  action  (y).     This  writ  may,  under  3  &  4  Will.  IV.  c.  67,  s.  2,  be 
made  returnable  immediately  after  the  execution  (z). 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  Court  Prooeedinf^ 
will,  on  affidavit  of  the  circumstances,  grant  an  attachment  against  the  ^tion'is  d^a^*" 
party,  whether  he  be  the  defendant  or  a  stranger ;  for  a  recent  ouster  turbed. 
is  a  contempt;  and  the  process  is  not  understood  to  be  executed  com- 
pletely till  the  sheriff  and  his  officers  are  gone,  and  the  plaintiff  left  in 
quiet  possession  (a).     If,  therefore,  the  sheriff  turns  out  all  persons 
he  can  find  in  the  house,  and  gives  the  plaintiff,  as  he  thinks,  quiet 
possession,  and  after  the  sheriff  is  gone,  some  persons  appear  to  be 
lurking  in  the  house,  that  is  no  good  execution,  and  the  plaintiff,  it  is 

iq)  Roe  d.  Saul  v.  Dawton,  8  Wil«.  49.  (y)  Mas<m  ▼.  Paynter,  1  Queen's  B.  Rep. 

(r)  Run.  Eject.  434.  974. 

(s)  2  SeU.  Prac.  203  ;  2  Roll.  Abr.  886.  (z)  Doe  d.  Howton  ▼.  Roe,  21  Law  J., 

(0  Roll.  Rep.  410.  359,  0.  B. 

(■}  5  Co.  Rep.  91  b.  (a)  Kingtdale  ▼.  Mann,  6  Mod.  27 ;   2 

(«)  Doe  d.  Upton  v.  WUherwick,  8  Bing.  Salk.  322. 
11 ;  10  Moore,  267. 
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said^  shall  have  a  new  habere  facias  possessionem  (&).  It  is  now  said, 
however,  that  after  possession  once  given,  the  plaintiff  cannot  soe  oat 
another  writ  of  possession,  though  he  be  disturbed  by  the  same  defend- 
ant, and  though  the  sheriff  have  not  yet  returned  the  former  writ(c). 
Where  the  lessor  of  the  plaintiff  was  put  in  possession  by  the  sbdff 
under  a  writ  of  restitution,  and  the  tenant  on  the  same  day  forcibly 
resumed  possession ;  the  Court  ordered  another  writ  of  restitution  to 
be  issued  (J).  In  one  case  an  attachment  was  granted,  absolute  in 
the  first  instance,  against  the  tenant  in  possession,  on  affidavit  that  he 
had  been  served  with  a  rule  of  Court,  made  absolute  for  delivering  op 
the  possession,  and  had  refused  so  to  do  (e).  Where  a  sheriflTB  oiccr, 
taking  possession  under  a  habere  facias,  is  dispossessed  before  he  de- 
livers possession  to  the  plaintiff,  it  is  necessary  that  it  should  appear 
that  the  persons  dispossessing  are  acting  in  concert  with  the  d^ 
fendant(/). 

The  Courts  in  their  discretion  will  set  aside  a  writ  of  habere  fadis 
possessionem  executed,  and  let  in  a  landlord  to  try  an  ejectment,  on  i 
suggestion  of  collusion  (g), 

A  writ  of  restitution  may  be  awarded  in  some  cases :  thus,  where  i 
judgment  irregularly  obtained  was  set  aside,  and  the  possession  that 
had  been  given  upon  the  execution  ordered  to  be  restored,  but  bcm 
the  lessor  of  the  plaintiff,  who  held  the  possession,  having  afascoodedi 
the  rule  became  ineffectual,  a  writ  of  restitution  was  awarded  (i); 
and  it  would  seem  that  such  writ  need  not  be  founded  on  matter  of 
record  (i).  A  plaintiff  having  obtained  possession  under  an  irregnhr 
judgment,  a  judge  at  chambers  ordered  that  the  judgment  and  writ  of 
possession  should  be  set  aside,  and  the  sheriff  restore  possesskmof 
the  premises.  Before  the  order  was  made  a  rule  of  Court,  die  de- 
fendant took  out  a  writ  of  restitution.    The  writ  was  sealed,  but  not 


!.' 


(b)  Leon.  145. 

(c)  Doe  d.  Pate  v.  Roe,  1  Taunt  65  ;  but 
see  Doe  d.  Lloyd  v.  Roe,  2  Dowl.  (N.  S.) 
407.  The  law  seems  to  make  a  difference 
where,  after  possession  given  either  on  the 
habere  facias,  or  by  agreement  of  the'  par- 
ties, the  plaintiff  is  turned  out  of  possession 
by  the  defendant,  and  where  bv  a  stranger. 
When  it  is  done  by  the  defendant  himself, 
the  plaintiff  may  have  either  a  new  habere 
facias,  or  an  attachment,  because  the  de- 
fendant shall  never,  by  his  own  act,  keep 
the  possession,  which  the  plaintiff  has  re- 
covered from  him  by  due  course  of  law: 
but  where  a  stranger  turns  the  plaintiff  out 
of  possession,  after  execution  fully  exe- 
cuted, the  plaintiff  is  put  to  his  new  action  ; 
or  to  an  indictment  for  the  forcible  entry, 
by  which  means  the  force  will  be  punished. 
The  reason  is,  that  the  title  was  never  tried 
between  the  plaintiff  and  the  stranger,  who 
possibly  may  claim  the  land  by  a  title 
paramount  to  that  of  the  plaintiff,  or  he  • 


may  come  in  under  him ;  and  tben  th^f** 
covery  and  execution  in  the  foaae  ko* 
ought  not  to  hinder  the  stranger  fro«kttf- 
ing  possession  to  which  he  may  b»«  > 
right.  Were  the  law  otherwise  the  f«fr 
tiff  might,  by  virtue  of  a  new  habere  fco* 
turn  out  even  his  own  tenants,  who  caB« 
in  after  the  execution  it  executed,  wte« 
the  possession  was  given  him  otij  «g^ 
the  defendant  in  the  action,  and  ihh  ag*^ 
those  who  were  not  parties  to  tfc«  i*^ 
1  Keb.  779,  785.  ^ 

(d)  Doe  d.  Pitdter  ▼.  Roe,  9  Dowi."»v 

{e)  DavU  A  Pooey  v.  Doe,  2  W.  BhA 
892 

(/)  Doed.Thomptomr.Minko^fi^>^ 
200.  ^     . 

(g)  Doe  d.  Grocers'  Cot^Mmf  ▼•  *^* 
Taunt.  205.   See  ante.  Sect.  7,  (c),  p.  T/S. 

(A)  2  Sell.  Prac  122 ;  Doe  d.  Wkiimt 
ton  V.  Horde,  20  Law  J.,  Q.  &,  406. 

(t)  Ibid. 
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signed.     It  recited  that  John  Doe  had  recovered  the  premises  from     Book  III. 
Richard  Roe,  and  obtained  a  writ  of  possession  under  an  irregular     "sect^^s. 


judgment ;  and  it  directed  the  sheriff  to  restore  possession  to  W.  W., 
the  real  defendant :  it  was  held,  that  the  writ  of  restitution  was  irre- 
gular; and  that  the  judge's  order  was  irregular,  in  directing  the  sheriff 
to  restore  possession,  whereas  the  order  should  have  been  upon  the 
party  in  possessionem).  Where  after  judgment  and  execution  the 
landlord  was  let  in  to  defend  on  the  ground  he  had  had  no  notice  of 
the  proceedings,  and  the  lessor  of  the  plaintiff  undertook  to  proceed 
to  trial  at  the  next  assizes,  which  he  failed  to  do,  the  Court  afterwards 
granted  a  writ  of  restitution  (Z).  Where  a  writ  of  possession  was 
sued  out  on  a  judgment  more  than  a  year  old  without  previously 
issuing  a  scire  facias,  and  the  writ  of  possession  was  set  aside  by  a 
judge,  the  Court  refused  to  grant  a  writ  of  restitution,  but  directed  the 
plaintiff  to  restore  the  possession  of  the  land  (m). 

If  the  plaintiff  neglect  to  sue  out  his  writ  of  possession  for  a  year  Scire  Facias 
and  a  day  afler  judgment,'  he  must  revive  the  judgment  by  scire  j^dtment 
facias,  as  in  other  cases  :  else  the  Court  will  award  a  restitution  quare 
erronic^  emanavit  (n).  A  scire  facias,  however,  is  not  necessary  where 
the  stay  of  execution  is  by  consent  of  the  parties  for  the  year,  or  the 
defendant  brings  error,  and  is  aflerwards  nonsuited  (o) ;  nor  where  the 
party  has  taken  out  execution  within  the  year,  and  although  it  has  not 
been  acted  upon,  has  continued  it  down  until  it  is  executed.  If,  how- 
ever, the  delay  be  by  injunction  of  the  Court  of  Chancery,  there  must 
be  a  scire  facias :  for  an  injunction,  not  being  a  matter  of  record,  a 
Court  of  Law  will  not  take  notice  of  it  (p).  The  omission  to  issue  a 
scire  facias  is  not  an  irregularity  merely ;  and  an  application  to  set 
aside  an  execution  for  such  an  omission  may  be  made  by  the  tenant  in 
possession,  though  he  did  not  appear  (q). 

If  the  plaintiff — where  he  is  a  real  person — die  within  a  year  and  a  Scire  Facias  to 
day  after  judgment,  his  executors  cannot  take  out  an  execution  without  persons  Par- 
a  scire  facias;  for  they  are  not  parties  to  the  judgment;  though  if  tics. 
execution   has  been  regularly  sued  out  in  the  lifetime  of  the  testator, 
the  sheriff  may  execute  it  after  his  death;  because  the  authority  is 
from  the  Court,  and  not  from  the  party  (r).     If,  after  judgment,  and 
before  execution,  the  defendant  in  ejectment  dies,  and  a  scire  facias 
goes,  it  must  be  against  the  terre-tenants  of  the  land,  and  not  against 
the  executor,  without  naming  him  terre-tenant  («). 

(k)  Doe  d.  WiUiams  v.  WilUafM,  2  Ad.  &  2  Salk.  258,  319 ;  7  Mod.  50 ;  2  Sell.  Prac. 

£1.  381  ;  4  Nev.  &  Man.  259.  204;  Booth  ▼.  Booths  6  Mod.  288;  2  Salk. 

(/)  Doe  d.  Stratford  v.  Shail,  2  Dow.  &  322. 

Low.  161.  (p)   Winter  v.  Lighthound,  1  Stra.  801. 

(n)  Doe  d.  Sievent  t.  Lord,  7  Ad.  &  EL  (9)  Goodtiile  d.  Murrell   ▼.  BadHtle,   9 


610;  2  Nev.    &   Per.  604;   6  Dowl.  256;  Dowl.  1009, 

Fill  Wol.  &  Dav.  652.  (r)  Run. 

(«)  Doe  d.  Ramsbottom  v.  Roe,  2  Dowl.  («)  2  Sel 

I  S.  690.  mon  Law  '. 

(0)  WUhers  ▼.  Harru,  2  Lord  Raym.  806;  c.  76,  88.  198,  195,  197. 


Will  WoL  &  Dav.  652.  (r)  Run.  Eject  429. 

(«)  Doe  d.  Ramsbottom  v.  Roe,  2  Dowl.  («)  2  Sell.  Prac.  204 ;  but  see  the  Com- 

&  S.  690.  moo  Law  Procedure  Act,  15  &  16  Vict. 
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Sect.  16^  gy  ^^^^^  j  ,  q^    jy    4  j  ^jy^  J y.  c.  70,  8.  8,  all  writS  of  emr 

To  what  Court  from  any  of  the  soperior  Courts  are  to  be  retainable  only  in  the  Cont 

of  Exchequer  Chamber,  in  the  first  instance. 
When  Error  By  Statute  16  &  17  Car.  II.  c.  8,  ss.  3,  4,  it  is  enacted,  tfaatnoexe- 

in*ijwtn^iS!**  cution  shall  be  stayed  by  writ  of  error,  upon  any  judgment  ifter 
verdict  in  ejectment,  unless  the  plaintiff  in  error  shall  become  bound 
in  a  reasonable  sum  to  pay  the  plaintiff  in  ejectment  all  such  ooit8» 
damages,  and  sums  of  money,  as  shall  be  awarded  to  such  phiDtifl^ 
upon  judgment  being  affirmed,  or  on  a  nonsuit  or  discontinuance  hid; 
and  in  case  of  affirmance,  discontinuance,  or  nonsuit,  ^e  Court  ntj 
issue  a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  damage 
by  any  waste  committed  after  the  first  judgment,  and  are  thereapoD 
to  give  judgment,  and  award  execution  for  the  same,  and  abo  fit 
costs  of  suit.  This  '^  reasonable  sum"  is  double  the  yearly  value,  tad 
double  costs  of  the  ejectment  (0:  and  as  the  statute  says  nothing  tf 
to  who  are  to  enter  into  the  recognizance,  by  reasonable  construdiaay 
it  is  sufficient  if  the  plaintiff  in  error  procure  proper  sureties  to  enter 
into  the  recognizance,  or  enter  into  it  himself;  the  sureties  and  die 
plaintiff  in  error  may  be  examined  as  to  their  sufficiency.  The  pro- 
visions of  this  statute  have  been  enlarged  and  extended  by  the  Coo- 
15  &  16  Vict  mon  Law  Procedure  Act,  which  enacts  in  s.  208,  that  "  Error  nay  •* 
c.  76, 8. 208.  brought  in  like  manner  as  in  odier  actions  upon  any  judgment  in  gect- 
ment,  after  a  special  verdict  found  by  the  jury,  or  a  bill  of  exceptionB, 
or  by  consent  after  a  special  case  stated,  but,  except  in  the  case  of  soeh 
consent  as  aforesaid,  execution  shall  not  be  thereby  stayed,  unless  die 
plaintiff  in  error  shall,  within  four  clear  days  after  lodging  the  memo- 
randum alleging  error,  or  after  the  signing  of  the  judgment,  whidiettf 
shall  last  happen,  or  before  execution  executed,  be  bound  unto  die 
claimant,  who  shall  have  recovered  judgment  in  su<^  action  of  ejec^ 
ment,  in  double  the  yearly  value  of  the  property,  and  double  the  costt 
recovered  by  the  judgment,  with  condition,  that  if  the  judgoen* 
shall  be  affirmed  by  the  Court  of  error,  or  the  proceedings  in  error  be 
discontinued  by  the  plaintiff  therein,  then  the  plaintiff  in  error  shall  pej 
such  costs,  damages,  and  sum  or  sums  of  money  as  shall  be  awarded 
upon  or  after  such  judgment  affirmed  or  discontinuance;  and  it  ebil 
be  lawful  for  the  Court  wherein  execution  ought  to  be  granted  ops 
such  affirmation,  or  discontinuance,  upon  the  application  of  the  daiffi' 
ant,  to  issue  a  writ  to  inquire  as  well  of  the  mesne  profits  as  (tf  t^ 
damage  by  any  waste  committed  after  the  first  judgment  m  ejectmeni, 
which  writ  may  be  tested  on  the  day  on  which  it  shall  issue,  and  be 
returnable  immediately  after  the  execution  thereof;  and  upon  the 
return  thereof  judgment  shall  be  given,  and  execution  awaitfed  fot 

(0  R«g.  Gen.  of  all  the  Courts,  H.  T.,  2  Will.  IV.  2  Cromp.  &  Jer.  175. 
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such  mesne  profits  and  damages,  and  also  for  costs  of  suit(tt)."   Under     Boox  III. 
Stat.  1  Greo.  IV.  c.  87,  s.  3,  the  defendant  must  give  two  additional      sect.  16. 
sureties  on  bringing  error,  although  he  has  before  given  two  sureties  " 

on  coknmencing  the  action  (x).  Even  where  the  lessor  of  the  plain- 
tiff swore  that  the  defendant  was  insolvent,  and  also  that  he,  the 
lessor,  had  a  mortgage  upon  the  land  to  more  than  it  was  worth,  the  ' 
Court  held,  tfiat  the  defendant  was  entitled  to  his  writ  of  error,  upon 
entering  into  the  recognizance  himself  (y).  Nothing  shall  be  assigned 
for  error  that  will  make  it  necessary  to  go  again  into  the  title  of  the 
premises  (z).  Where  the  plaintiff  brought  a  writ  of  error  in  parliament, 
the  Court  obliged  him  to  enter  into  a  rule,  not  to  commit  waste  or 
desthactrbn  during  the  pendency  of  the  writ  (a). 


Sect.  !?• — Second  Ejectment. 
A  judgment  in  ejectment,  it  may  be  remembered,  is  a  mere  recovery  When  a  8e- 
oF  the  possession,  without  prejudice  to  the  right ;  it  therefore  is  not  ^°Qt  may  bo 
final  between  the  parties,  so  as  to  protect  either  the  defendant  or  brought 
plaintiff  (if  he  succeeds)  from  any  further  suit :  for  the  same  plaintiff, 
if  he  be  nonsuited,  or  have  verdict  against  him,  may  bring  another 
qectmtfit  against  the  same  defendant ;  or  if  he  succeed  in  the  action^ 
and  get  possession,  he  is  still  liable  to  an  ejectment  from  the  defend- 
ant in  the  former  action  (ft).     This,  in  one  respect,  may  be  deemed 
an  advantage ;  because  the  paiiies  are  not  concluded  by  one  trial,  in 
ease  the  real  merits,  from  accident,  partiality,  w&nt  of  evidence  which 
might  be  afterwards  supplied,  or  the  like,  happen  not  to  have  been 
fairly  tried  between  them :  but  in  another  respect,  much  mischief  may 
result  from  it,  as  the  spirit  of  litigation  is  thereby  kept  alive.    The 
Courts  of  Equity  will  sometimes  interfere  and  grant  perpetual  injunc- 
tions after  several  trials,  not  only  where  the  ejectments  have  been  in 
consequence  of  proceedings  in  a  Court  of  Equity,  but  also  where  the 
ejectments  have  been  commenced  in  the  usual  way  at  common  law(c). 
Proceedings  in  a  second  ejectment  have  been  stayed  till  a  special 
verdict  in  the  former  was  determined  {d):  but  then,  no  new  ejectment 

(v)  See  the  14  &  15  Vict  c  99,  i.  2;  can  be  fdven,  L^max  v.  Ryder,  7  Bro.  Pari. 

J^ened,  Byron  {Lord)  ▼.  Deardon,  8  Bast,  Cas.  145;    for  it  is  iin]>os8ible,  from  the 

298.  structure  of  the  record  in  this  action,  to 

(«)  Roe  d.  Durani  v.  Moore,  7  Bing.  124;  plead  a  former  in  bar  of  another  ejectment 

4  Moore  ft  P.  761 ;  1  ]>owL  208.    Sec  antei  brought    A  judgment  in  ejectment  is,  how- 

748,  786,  787.  ever,  evidence  to  go  to  the  jury  in  a  subse- 

(y)  Thomat  ▼.  OoodiUle,  4  Bur.  2501.  quent  ejectment  brought  upon  the  demise 

(*)  Hob.  5.  of  the  same  lessoi^against  the  aame  defend- 

(•)  Wharody.  ^fmart,  3  Bur.  1828.  ant;  Doe  d.  Strode  v.  Setom,  2  Cromp.  M. 

(&)  2  Sell  Prac.  230.    The  reason  why  in  ft  Ros.  728 ;  1  Gale,  308 ;  Tyr.  ft  Or.  19 ; 

^e^enli  one  trial  does  not  bind  thefnhe-  S.  P.  Doe  d.  Tatham  ▼.  Wright,  1  Ad.  ft 

n^ce,  is  not  from  any  rule  or  maxim  of  El.  8. 

■w.^atoneti'isl  cannot  conclude  the  right;  (e)  Adams,  £ject  309,  4th  ed. 

^  in  proper  actions  that  may  be  done ;  but  (d)  Arn'M  d.  Dormer  v.  Parkhunt,  2  Stra. 

from  uie  peculijur  nature  of  the  action,  in  1105. 

^ieb  no  judgment  as  to  the  inheritance 
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Book  III.     can  be  brought  by  the  defendant  after  a  recovery  against  him,  tiD  k 

"ssVt^%.      ^^^  quitted  the  possession^  or  the  tenant  has  attorned  to  the  pluh 

^  ~~  tifF(6).    Where  three  actions  of  ejectment  had  been  stayed  upon  tea 

by  consent  in  the  Court  of  King^s  Bench,  the  Court  of  Commoa  Pku 

ordered  another  for  the  same  premises,  but  on  a  later  demise,  also  to 

be  stayed  (/). 

I  as  to  As  the  costs  of  the  ejectment  are  deemed  the  recompense,  thoogh  a 

i^hiSia^Se°cond  ^^^^^  ^^^  ^  P^^^  *^^®'  ^^^  ^"^  ^^  ^^^  ^^^^^  ^^^^^  thephintfto 
Bjectment  may  bring  a  new  ejectment,  or  the  defendant  to  bring  an  ejectment  agunrt 
'  ^^"^  ^       the  successful  plaintiff,  until  the  costs  of  the  former  action  are  pud(^]. 
They  accordingly  will  stay  the  proceedings  in  a  second  ejectment,  oBti 
the  costs  are  paid  of  a  prior  one,  even  though  it.be  brought  byatiuid 
person,  or  for  diflPerent  premises,  if  the  title  be  thesame(A):  thu3,wb« 
the  defendant  succeeded  in  the  first  action,  the  Court  stayed  the  p 
ceedings  in  a  second,  commenced  by  the  devisee  of  the  plaintiff  intk 
first  against  the  devisee  of  the  defendant,  on  the  same  title  (i):^ 
also  where  A.,  having  brought  an  ejectment,  had  judgment  of  qooh^ 
against  him,  afler  he  was  discharged  under  the  Insolvent  Debtois 
Act,  the  costs  being  inserted  in  his  schedule  as  a  debt ;  his  ass^ 
having  brought  a  second  ejectment  upon  the  insolvent's  original  tide^ 
the  Court  stayed  proceedings  in  it  until  the  costs  of  the  first  weft 
paid  (A).     So  where  the  second  action  turned  on  the  same  questioDOi 
title  as  the  first,  although  a  different  parcel  of  land  was  claimed,  and  a 
different  person  made  defendant,  and  although  the  party  whowassok 
defendant  in  the  first  action  made  his  wife  a  joint  lessocof  theplais&° 
in  the  second  (Z).     But  where  the  second  ejectment  was  against  the 
heir  of  the  former  defendant,  who,  not  being  personal  representatire, 
had  ho  interest  in  the  former  costs,  the  Court  refused  to  stay  proceed- 
ings until  they  were  paid,  where  the  former  ejectment  had  not  been 
decided  on  the  merits,  the  record  having  been  withdrawn  («).   P"^ 
ceedings  will  be  stayed  as  well  where  the  former  ejectment  was  ft 
another,  as  where  it  was  in  the  same  Court     Accordingly,  in  ^ 
case,  proceedings  were  stayed  by  the  Court  of  Common  Pleas,  ate  a 
long  delay,  the  day  before  trial,  till  the  costs  of  a  former  ejectment « 
the  King's  Bench  were  paid  (n).     Proceedings  were  stayed  at  the  »• 
stance  of  a  person  who  has  obtained  an  order  to  be  admitted  to  defeat 
though  no  consent  rule  had  been  entered  into  (o).     In  a  previous  ca* 

(e)  Run.  Eject  420.  (*)  Doe  d.  Standish  t.  Jlar.  5  B«»  * 

(/)  Doe  d.  Carthew  v.  Brenton,  6  Bing.  Adol.  878;  2  Ncv.  &  Man.  46&    »«■»• 

469 ;  4  Moore  &  Pay.  186.  Doe  d.  Heighley  ▼.  Hariamd,  10  Ad.  &  ^ 

{g)  2  SclL  Prac  231.*  761. 

(h)  Doe  d.  Law  and  Fairclaim  v.  ThrutUmt,  (/)  Doe  d.  Brayne  ▼.  Badter,  12  <^  » 

1  Tidd's  Prac  683 ;  8  Dougl.  466  ;    S.  P.  Rep.  941.                                           ^ 

Keene  d.  Jngel  v.  Angel,  6  Term  Rep.  740 ;  (m)  Doe  d.  BUackburn  t.  SkmAk,tv^ 

Doe  d.  Lawson  y.  Law,  4  Dougl.  260;  Doe  N.  S.  26.                                             ,,  . 

d.Feldonr.Roe,  8  Term  Rep.  646  ;  Doe  d.  (n)  Doe  d.  OuuMek  y.  Um»t^'^«^ 

Reee  ▼.  Thomae,  4  Ad.  &  El.  348;  Doe  d.  1168. 

Bttiiey  V.  Bennett,  9  Dowl.  1012.  (o)  Doe  d.  Mudd  y.  Bm,  8  DowL  4H 

(t)  Doe  d.  Mudd  y.  Roe,  8  Dowl.  444. 
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the  Court  refused  to  stay  proceedings  at  the  instance  of  the  tenant     Book  III. 
who  was  served,  he  not  having  entered  into  the  consent  rule(j>).      s^ect.  17. 
Under  the  old  system,  proceedings  have  also  been  stayed  even  where 
the  former  action  was  discontinued  before  consent  rule  or  plea  (9). 
Where  an  heir  at  law  brought  ejectment  for  part  of  the  devised  pre- 
mises, and  failed,  and  then  brought  a  second  against  other  parties  for 
other  parts,  the  Court  refused  to  stay  proceedings  until  the  costs  of  the 
first  were  paid  (r).     Where  the  defendant  was  prevented  going  into 
the  real  question  of  title  by  the  plaintiff,  on  the  ground  that  he  was 
estopped  from  contesting  the  title  of  his  landlord,  the  Court  neverthe- 
less compelled  the  defendant  to  pay  the  costs  before  he  proceeded  with 
another  action  of  ejectment,  as  he  had  improperly  obtained  the  tenant 
right  instead  of  himself  commencing  an  ejectment  in  the  first  in- 
stance (*).    The  Court  refused,  under  the  particular  circumstances  of 
the  case,  to  stay  proceedings  in  an  action  of  ejectment  until  the  costs 
of  a  former  ejectment  were  paid,  there  having  been  a  still  prior  ejectr 
ment,  the  costs  of  which  were  due  to  the  plaintiff  (Q.     A  motion  to 
stay  proceedings  in  a  second  ejectment  till  the  costs  of  a  former  one 
had  been  paid  was  held  to  be  in  time,  though  a  term  had  elapsed 
since  the  action  was  commenced,  and  notice  of  trial  had  been  given ; 
and  such  a  rule  will  not  be  enlarged  in  order  to  set  off  the  costs  claimed 
against  any  to  which  the  lessor^  of  the  plaintiff  may  become  entitled 
on  the  trial  of  a  second  ejectment  (u).    The  Court  has,  even  after 
judgment  and  execution,  set  them  aside  for  the  purpose  of  compelling 
payment  of  the  costs  of  a  former  ejectment  (x).    Where  the  costs  may 
be  considered  as  paid  by  the  party  having  been  taken  in  execution  for 
them,  the  proceedings  will  not  be  stayed  :  thus,  where  the  plaintiff  has 
been  taken  into  custody  upon  an  attachment  for  costs,  that  being  in 
the  nature  of  a  capias  ad  satisfaciendum,  there  is  no  reason  to  grant 
the  rule  to  stay  proceedings  in  another  action  brought  by  the  same 
plaintiff  on  the  same  demise  (y).     But  where  the  plaintiff  in  the  first 
action  has  taken  growing  crops  under  the  writ  of  possession  of  suffi- 
cient value  to  cover  the  costs,  the  Court  will  nevertheless  stay  pro- 
ceedings in  a  second  action  brought  by  the  former  defendant  (z).    The 
rule  appears  to  be  strictly  confined  to  proceedings  by  ejectment  in 
both  cases  :  thus  proceedings  cannot  be  stayed  until  the  taxed  costs  of 
a  bill  in  equity,  filed  by  the  same  party  for  the  recovery  of  the  same 

(p)  Doed.  Crockett  ▼.  Roe,  1  Har.  &  Wol.  627  ;  1  Will.  Wol.  &  Hod.  674. 

851.  {t)  Z^  d.  Effant  v.  Snead,  2  Dow.  &  Low. 

(q)  Doe  d.  Langdon  y.  Langdon,  5  Barn.  119. 

&  AdoL  864 ;   2  Nev.  &  Man.  840;  S.  P.  (»)  Doe  d.  Green  or  Maslin  ▼.  Paekery  2 

Sanih  d.  Ginger  ▼.  Bamarditton,  2  W.  Black.  Dowl.  378  ;  2  Cr.  &  Mees.  457 ;  4  Tyr.  144. 

904.  («)  Harvey  d.  Seal  v.  Baker,  2  Dowl.  N.  S. 

(r)  Doe  d.  Thomas  v.  HarrU,  4  Man.  &  75. 

Ryl.  569  ;  but  see  Doe  d.  Heighley  v.  Har-  {y)  2  Sell.  Prac.  2S2. 

laud,  10  Ad.  &  BL  761.  {%)  Doe  d.  Chapman  y.  Btuck,  1  Am.  587. 

(<)  Doe  d.   Tkomae  v.  ShadweU,  7  Dowl. 
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Book  III. 

Chaptee  VI. 

Sect.  18. 


premiseSi  are  paid  {a) :  nor  could  proceedings  in  a  writ  of  rig^t  be 
formerly  stayed  until  payment  of  the  costs  of  two  ejectments  pre- 
viously brought  (ft). 

By  the  Common  Law  Procedure  Act,  1854,  17  k  18  VicL  c  125, 
VtrS\\ct'  ^*  ^^»  *  claimant  who  has  failed  in  a  prior  ejectment,  and  who  brings 
&  \%6,  t.  98.      a  second  ejectnlent  for  same  premises  against  the  same  defendant, 
may  be  ordered  to  give  security  for  costs  (c). 


Itaying  Pro- 


dings  on 
ntPof- 
lion. 

;  &  16  Vict 
,  76,  •.  170. 


Sect.  18. —  On  Vetcdnt  Possession, 
The  law  with  respect  to  the  mode  of  proceeding  in  case  of  vacant 
possession  has  been  much  simplified  and  improved  by  the  Common 
Law  Procedure  Act,  16  k  16  Vict.  c.  76,  a.  170,  which  eaads,  that 
"  In  case  of  vacant  possession,  the  writ  in  ejectment  shall  be  serred  hj 
posting  a  copy  thereof  upon  the  door  of  the  dwelling-house  or  other 
conspicuous  part  of  the  property.''  In  order  to  warrant  proceedings  as 
upon  a  vacant  possession,  the  premises  must  not  only  be  empty,  but 
they  must  be  wholly  deserted  by  the  tenant,  and  the  plamtiflf  not  be 
able  to  find  out  where  the  tenant  is,  to  serve  him  with  a  writof  gect- 
ment{d). 

In  cases  of  a  vacant  possession,  no  person  claiming  title  will  be  ki 
c"e^n*'"*°*  in  by  the  Courts  to  defend;  and  the  lessor  of  the  plaintiff  may  there- 
fore immediately  proceed  to  judgment  against  the  defendant  (e). 


claratioD 


Sect.  19. — Ejectment  in  Inferior  Courts. 
As  to  proceedings  in  the  County  Courts  established  under  the  sta- 
tute 9  &  10  Vict.  c.  95,  to  obtain  possession  of  small  tenements,  see 
post,  Chap.  IX.,  Sect.  3. 
Removal  from        An  ejectment  may  be  lemoved  from  an  inferior  Court,  either  by  a 
Inferior  Courts.  ^^^  of  certiorari,  or  of  habeas  corpus  cum  caus&(/*);  and  if  there  be 
any  ground  for  believing  that  there  cannot  be  an  impartial  trial  in  the 
inferior  Court,  it  is  a  sufficient  ground  for  removal  (^).     It  has  been 
held,  that  a  judgment  in  ejectment  in  a  Court  of  inferior  jurisdiction  is 
not  within  the  meaning  of  the  19  Geo.  III.  c.  70,  s.  4,  whereby  power 
is  given,  in  case  the  defendant  leaves  the  jurisdiction  of  the  inferior 
Court,  to  remove  the  judgment  into  a  superior  Court  for  the  purpose 
of  obtaining  execution  (A).    The  recent  enactment  of  1  &  2  Vid 
c.  1 10,  s.  22,  is  more  extensive  in  its  language,  but  the  reasoD  givco 
for  the  above  decision  wouM  equally  apply  to  it 


(«)  Doi  d.  WilBtmi  ▼.  Wmeh,  8  Barn,  fr 
Aid  602. 

(6)  Bowyfor  y.  Bowyear,  9  Bing,  670;  8 
Moora  &  Scott,  6^;  2  DowL  207;  Jl  P. 
Chii(JM4  ▼.  Somter,  8  Bing.  167 ;   10  Moore, 

872. 
(f)  S««  the  section,  ante,  Sect  9  (b), 

p.  786. 


(d)  See  ante.  Sect  6,  p.  769. 

(«)  Arch.  Prac  966.  8th  ed. 

(/)  G*odngkt&.Sitdkrr,Dn^,lBin' 
St  Cres.  2j»8 ;  2  Dowl.  &  RyL  407. 

ig)  PutUrtui  d.  Grmtiridg$  t.  Uth  » 
Bam.  ft  Crea.  880;  8  Dowi  8^  Ryl4«^  , 

{k)  Dot  d.  Siam^U  ▼.  Skiplef,  2  B«^ 
40S. 
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Book  III. 

Chapter  VII. 

Sect.  I.—  Where  a  Tenant  deserts  the  Premises.  Sect.  i.  _ 

The  injory  that  the  landlorrl  would  snsUdn  in  his  profits  by  his  lands  Enacttnents  of 
remaining  nncultivated,  and  his  baildings  going  to  decay^  owing  to  the  ^^  ^9^  ^  ]s\ 
desertion  of  his  tenant,  and  the  actual  possession  of  the  premises 
remaining  in  no  one^  which  is  called  a  vacant  possession,  is  remedied 
by  the  statutes  1 1  Geo.  II.  c.  19,  s.  16,  and  57  Geo.  III.  c.  62.    Tb6 
statute  11  Geo.  II.  c.  19,  s.  16,  enacts,  ''That  if  any  tenant  holding  any 
lands,  tenements  or  hereditaments,  at  a  rac^-rent,  or  where  the  rent 
reserved  shall  be  full  three-fourths  of  the  yearly  value  of  the  demised 
premises,  who  shall  be  in  arrear  for  one  year's  rent,  (extended  by 
57  Geo.  III.  c.  52,  to  one  half  year's  rent,)  shall  desert  the  demised 
premises,  and  leave  the  same  uncultivated  or  unoccupied,  so  as  no  suf- 
ficient distress  can  be  had,  to  countervail  the  arrears  of  rent,  it  shall 
and  may  be  lawiul  to  and  for  two  or  more  justices  of  the  peace  of  the 
county,  riding,  division,  or  place  (having  no  interest  in  the  demised 
premisea),  at  the  request  of  the  lessor  or  landlord,  lessors  or  landlords, 
or  his,  her  or  their  bailiff  or  receiver,  to  go  upon  and  view  the  same, 
and  to  affix  or  cause  to  be  affixed  on  the  most  notorious  part  of  the 
premises,  notice  in  writing  what  day  (at  the  distance  of  fourteen  days 
at  least)  they  will  return  to  take  a  second  view  thereof  (a) ;  and  if  upon 
such  second  view  the  tenant,  or  some  person  on  his  or  her  behalf,         ^ 
shall  not  appear  and  pay  the  rent  in  arrear,  or  there  shall  not  be  suf- 
ficient distress  upon  the  premised,  then  the  said  justices  may  put  the 
landlord  or  landlords,  lessor  or  lessors,  into  the  possession  of  the  said 
demised  premises ;  and  the  lease  thereof  to  such  tenants,  as  to  any  de- 
mise therein  contained  only,  shall  from  thenceforward  become  void  (ft)." 

(d)  See  tike  farm  of  this  notice,  prst,  up  conforn^ably  to  the  statute,  was  given  in 

Book  IV.,  Chap.  V.,  Sect  8,  (a).  evidence ;  it  was  held,  that  it  was  a  com- 

{b)  This  statute,  which  gives  a  summary  plete  defence  to  the  action,  though  they 
remedy  to  landlords,  by  requesting  two  jus-  did  not  appear  to  have  acted  on  the  oath  of 
tices,  on  their  own  view,  to  deliver  posses-  the  landlord ;  Basten  v.  Carew,  S  Bam.  81 
doii,  does  not  require  the  request  or  com-  Cres.  649 ;  5  Dowl.  &  Ryl.  558.  In  this 
plaint  to  be  made  upon  oath;  therefore,  and  all  other  the  like  cases,  the  justices 
trhtre  in  trdspiiaa  against  two  maipstrates  ought  to  make  a  record  of  the  whole  prof- 
fer taming  a  tenant  out  of  possession  under  ceedings. 
tiua  actf  a  record  of  the  proceedings,  drawn 
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Book  III. 

RA?TER  VII. 

Sect.  1. 


^Enactments 
of57Geo.III. 
c52. 


Section  17  of  the  11  Geo.  II.  c.  19,  provides,  "That  such  proceedings 
of  the  said  justices  shall  be  examinable  in  a  summary  way  by  the  next 
justice  or  justices  of  assize  (c)  of  the  respective  counties  b  which  such 
lands  or  premises  lie ;  and  if  they  lie  in  the  city  of  London  or  coonty 
of  Middlesex,  by  the  judges  of  the  Courts  of  Queen's  Bench  or  Com- 
mon Pleas ;  and  if  in  the  counties  palatine  of  Chester,  LaDcaster  or 
Durham,  then  before  the  judges  thereof;  and  if  in  Wales,  then  before 
the  courts  of  grand  sessions  respectively  ;  who  are  hereby  respectirely 
empowered  to  order  restitution  to  be  made  to  such  tenant,  together 
with  his  or  her  expenses  and  costs,  to  be  paid  by  the  lessor  or  landlord, 
lessors  or  landlords,  if  they  shall  see  cause  for  the  same ;  and  in  case 
they  shall  affirm  the  act  of  the  said  justices,  to  award  costs  not  exceed- 
ing five  pounds  for  the  frivolous  appeal." 

It  having  been  decided  that  the  statute  11  Geo.  II.  c.  19,  s.  16,  did 
not  apply  to  cases  where  the  landlord  had  not,  by  the  terms  of  the 
lease,  a  right  of  entry  (rf),  the  statute  67  Geo.  III.  c.  52,  extended  the 
powers  thereby  given  to  the  case  of  tenants  "  who  shall  hold  such 
lands  and  tenements  or  hereditaments  under  any  demise  or  agreement 
either  written  or  verbal,  and  although  no  right  or  power  of  re-entry  be 
reserved  or  given  to  the  landlord  in  case  of  non-payment  of  rent  («).*' 


(c)  In  The  Queen  v.  Sewell,  8  Queen's  B. 
Rep.  161,  it  was  held,  that  this  appeal  must 
be  made  to  the  judge  or  judges  going  the  cir- 
cuit, in  their  individual  capacity,  not  to  the 
justices  of  assize  under  the  commission  of 
assize,  and  that  hence  an  order,  signed  by 
the  deputy  clerk  of  assize,  and  sealed  with 
his  oracial  seal,  was  not  proof  of  an  alle- 
gation, in  an  indictment  for  disobedience  to 
the  order,  that  the  two  judges  made  an  order 
of  restitution.  Patteson,  J.,  intimated  that 
he  was  of  opinion  that  the  order  ought  to 
have  been  signed  by  the  two  judges.  See 
note  (A),  post,  p.  829. 

(rf)  Easter  T.  41  Geo.  III.  MS. ;  Ex 
parte  Pittojiy  1  Barn.  &  Aid.  369. 

{e)  Where  the  premises  are  within  the 
metropolitan  police  district,  the  stat,  3  &  4 
Vict.  c.  84,  enacts  (sect.  13),  that,  after  the 
passing  of  that  act,  "  none  of  the  police 
magistrates  within  that  district  (see  stats. 
10  Geo.  IV.  c  44,  and  2  &  3  Vict.  c.  47 
and  c.  71,)  shall  be  required  to  go  upon 
any  deserted  lands,  tenements  or  heredita- 
ments, for  the  purpose  of  viewing  the  same, 
or  affixing  any  notices  thereon,  or  of  put- 
ting the  landlord  or  landlords,  lessor  or 
lessors,  into  the  possession  thereof,"  under 
the  provisions  of  the  statutes  11  Geo.  II. 
c.  19,  and  57  Geo.  III.  c.  52;  "  but  that, 
in  every  case  within  the  metropolitan  po- 
lice district,  in  which  by  the  said  acts  or 
either  of  them  two  justices  are  authorized 
to  put  the  landlord  or  lessor  into  the  pos- 
session of  such  deserted  premises,  it  shall 
be  lawful  for  one  of  the  police  magistrates, 
upon  the  request  of  the  lessor  or  landlord, 
or  his  or  her  bailiff  or  receiver,  made  in 


open  court,  and  upon  proof  given  to  tbe 
satisfaction  of  such  magistrate  of  the  aneff 
of  rent  and  desertion  of  the  premises  by  die 
tenant  as  aforesaid,  to  issue  his  wvnst, 
directed  to  one  of  the  coosubles  of  the  nt- 
tropolitan  police  force,  requiring  bim  w  p 
upon  and  view  the  premises,  and  to  tii 
thereon  the  like  notices  as  undff  the  mi 
acts  or  either  of  them  are  required  to  be 
affixed  by  two  justices  of  the  peace;  «no 
upon  the  return  of  the  warrant,  ind  upon 
proof  being  given  to  the  satisfiictioo  of  dj* 
magistrate  before  whom  the  wsrrani  i»l 
be  returned,  that  it  has  been  duly  executed, 
and  that  neither  the  tenant,  nor  any  p<i»« 
on  his  or  her  behalf,  has  appeared  and  paw 
the  rent  in  arrear,  and  that  there  is  v^ 
sufficient  distress  upon  the  prciiiia«»  ^ 
shall  be  lawful  for  such  magistrate  to  lam 
his  warrant  to  a  constable  of  the  tnetropo- 
litan  police  force,  requiring  him  w  pot «« 
landlord  or  lessor  into  the  possession  of  tie 
premises;  and  every  constable  to  **** 
any  such  warrant  shall  be  directed  ^ 
duly  execute  and  return  the  same,  «bi<^ 
to  the  provisions  contained"  in  the  ftat* 
&  3  Vict  c.  47,  "  as  to  the  exee«ioo  d 
warrants  directed  to  constables  of  the  ^^ 
tropolitan  police  force ;  and  upon  the  exe- 
cution of  such  second  warrant,  the  ****f 
the  premises  to  such  tenant,  as  to  any  de- 
mise therein  contained  only,  shall  ikeoc«- 
forth  be  void."  , 

The  act  to  facilitate  the  perfonnaw*" 
the  duties  of  justices,  11  &  12  Vkt  1 4*. 
does  not  interfere  with  the  sutnies  10  G«j 
IV.  c  44,  2  &  3  Vict,  c  47  and  c  71,  «» 
3  &  4  Vict.  c.  84. 
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It  has  been  decided,  where  a  tenant  ceased  to  reside  on  the  pre-     Book  III. 

Cjhaptpr.  VI  r 
mises  for  several  months,  and  left  them  without  any  furniture  or  suf-       sect.  i. 

ficient  other  property  to  answer  the  year's  rent,  that  the  landlord  _,   . . 

^         ^        ^  ,  .         Decisions  on 

zQight  properly  proceed  under  the  statute  to  recover  the  possession,  these  Statutes. 

although  he  knew  where  the  tenant  then  was,  and  although  the  justices 
found  a  servant  of  the  tenant  on  the  premises,  when  they  first  went  to 
view  the  same  {f).  Where  magistrates  had  given  possession  of  a 
dwelling-house  as  deserted  and  unoccupied,  and  the  judges  of  assize, 
on  appeal,  made  an  order  for  restitution  with  costs,  and  the  tenant 
brought  an  action  of  trespass  for  the  eviction  against  the  magistrates, 
the  constable,  and  the  landlord ;  it  was  held,  that  the  record  of  the 
proceedings  before  the  magistrates  was  an  answer  to  the  action  on 
behalf  of  all  the  defendants  (g).  It  seems  doubtful  whether  a  land- 
lord can  proceed  under  these  acts,  if  the  tenant  has  a  set-ofF  against 
the  rent  (A).  In  the  same  case,  the  Court  refused  a  mandamus  to 
compel  the  justices  of  tlie  peace  to  cause  restitution  to  be  made,  in 
conformity  with  an  order  of  the  justices  of  assize,  on  appeal,  that  order 
not  being  directed  to  any  one  (i).  The  Court  will  not  compel  justices 
to  act  if  they  doubt  their  jurisdiction,  though  incorrectly  (A). 

Sect.  2. — Where  a  Tenant  holds  over. 
In  order  to  save  the  landlords  of  small  tenements  the  expense  and  Proceedings 
delay  of  a  proceeding  by  ejectment  to  recover  possession,  where  a  under  iTT' 


(/)  Ex  parte  Pilton,  1  Bam.  &  Aid.  S69.  Alderson,  B.,  said,  that  be  could  not  say 

See  ante.  Chap.  V  I.,  Sect  6  (a),  pp.  769,  there  was  no  want  of  reasonable  or  proba- 

770.  ble  cause  for  the  defendant's  proceedings, 

{g)  AfhcToft  V.  BwimBy  3  Barn.  &  Adol.  as  he  thought  the  justices  of  the  peace  had 

6S4.  done  right  in  giving  possession,  and  that 

{h)  WiUon  ▼.  Sewell,  This  was  an  ap-  the  justices  of  assize  had  done  wrong  in 
plication  to  two  justices  under  these  acts ;  ordering  restitution ;  and  that  as  regarded 
and  the  tenant  alleged  that,  having  a  set-off  the  agpreement  of  set-off,  if  made  out  in  evi- 
against  the  landlord,  there  was  not  half  a  dence,  it  was  of  no  avail,  as  it  was  a  con- 
year's  rent  in  arrear :  the  justices,  however,  cord  before  breach.  A  rule  for  a  new  trial 
thought  they  could  take  no  notice  of  the  was,  however,  afterwards  made  absolute, 
set-of^  and  put  the  landlord  into  posses-  some  points  not  having  been  properly  left 
sion  :  the  tenant  then  appealed  to  Lord  to  the  jury.  Patteson,  J.,  intimated,  that 
Abinger,  C.  B.,  and  Littledale,  J.,  at  the  the  mere  fact  of  the  tenant  having  a  debt 
Spring"  Assizes  for  Surre}^,  1840,  when  Lord  due  to  himself  by  the  landlord,  would  not 
Abinger  expressed  an  opinion  that  the  case  prevent  the  operation  of  the  statute,  as 
could  not  be  one  contemplated  by  the  legis-  the  landlord  might  nevertheless  distrain, 
lature.  Littledale,  J.,  doubted,  as  the  land-  and  then  the  set-off  could  not  be  pleaded 
lord  roig-ht  have  distrained  notwithstanding  in  bar  to  an  avowry  (ante,  691);  but  he 
the  set-off,  and  therefore  he  felt  a  difficulty  also  intimated,  that  under  some  circum- 
in  saying"  that  the  rent  was  not  in  arrear  stances  it  might  be  so  pleaded,  as  where, 
within  the  statutes.  Those  learned  jud^res,  after  rent  became  due,  it  was  agreed  that  a 
however,  made  an  order  directing  restitu-  debt  due  by  the  landlord  should  be  set  off 
tion  to  be  made.  Afterwards,  this  order  On  a  second  trial  a  verdict  was  again  found 
not  having  been  obeyed,  the  tenant  brought  for  the  defendant.  Afterwards  the  landlord 
an  action  against  the  landlord  for  mali-  was  indicted  for  disobedience  to  the  order 
cionsly  proceeding  against  him  under  the  of  restitution,  and  a  verdict  was  found  for 
statutes  ;  and  on  the  trial  at  the  Spring  the  defendant  under  the  direction  of  Parke, 
Assizes,  1842,  an  agreement  was  set  up  by  B.  See  ante,  828,  note  (c). 
the  tenant,  made  before  the  rent  became  (t)  Reg,  v.  TrmU^  12  Ad.  &  El.  761 ; 
due,  that  he  should  be  at  liberty  to  set  off  4  Per.  &  Dav.  825  ;  Am.  &  Hod.  7d. 
his  rent  against  the  landlord's  debt ;  but  (k)  Ex  parte  Fulder,  8  DowL  535. 


Vict  c.  74. 
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Book  III.     tenant  refuses  to  quit  at  the  determiuation  of  his  interest  in  the  pre- 
"sect.  2.       naises,  the  statute  1  &  2  Vict.  c.  74,  s.  1,  enacts,  that  "when  and  so 
soon  as  the  term  or  interest  of  the  tenant  of  any  house,  land  or  other 
corporeal  bereditamepts  held  by  him  at  will,  or  for  any  term  not  ex- 
ceeding seven  years,  either  without  being  liable  to  the  payment  of  aoj 
rent,  or  at  a  rent  not  exceeding  the  rate  of  twenty  pounds  a  year,  and 
upon  which  no  fine  shall  have  been  reserved  or  made  payable,  shall 
have  ended,  or  shall  have  been  duly  determined  by  a  l^al  notice  to 
quit  or  otherwise,  and  such  tenant  or  (if  such  tenant  do  not  actoallj 
occupy  the  premises,  or  only  occupy  a  part  thereof),  any  person  by 
whom  the  same,  or  any  part  thereof,  shall  be  then  actually  occupied, 
shall  neglect  or  refuse  to  quit  and  deliver  up  possession  of  the  pre- 
mises, or  of  such  part  thereof  respectively,  it  shall  be  lawful  for  the 
landlord  of  the  said  premises,  or  his  agent,  to  cause  the  person  » 
neglecting  or  refusing  to  quit  and  deliver  up  possessjon  to  be  serred 
(in  the  manner  hereinafter  mentiqned)  with  a  written  notice  in  the 
form  set  forth  in  the  schedule  to  this  act  (/),  signed  by  the  said  hod- 
lord  or  his  agent,  of  his  intention  to  proceed  to  recover  pqssessioa 
under  the  authority  and  according  to  the  mode  prescribed  in  this  act; 
and  if  the  tenant  or  occupier  shall  not  thereupon  appear  at  the  tiise 
and  place  appointed,  and  show  to  the  satisfaction  of  the  justices  here- 
inafter mentioned  reasonable  cause  why  possession  should  not  be  given 
under  the  provisions  of  this  act,  and  shall  still  n^Iect  or  re&ise  to 
deliver  up  possession  of  the  premises,  or  of  such  part  thereof  of  f  bich 
he  is  then  in  possession,  to  the  said  landlord  or  his  agent,  it  shall  be 
lawful  for  such  landlord  or  agent  to  give  to  such  justices  proof  of  the 
holding  and  of  the  end  or  other  determination  of  the  tenancy,  with  the 
time  or  manner  thereof;  and  where  the  title  of  the  landlord  has  accrued 
since  the  letting  of  the  premises,  the  right  by  which  he  daims  the 
possession,  and  upon  proof  of  service  of  the  notice,  and  of  the  negiact 
or  refusal  of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be 
lawful  for  the  justices  acting  for  the  district,  division  or  place  withia 
which  the  said  premises,  or  any  part  thereof,  shall  be  situate,  m  p^ 
sessions  assembled,  or  any  two  of  them,  to  issue  a  warrant  under  their 
hands  and  seals  to  the  constables  and  peace  officers  of  the  district  (■!» 
division  or  place  within  which  the  said  premises,  or  any  part  thereof, 
shall  be  situate,  commanding  them,  within  a  period  to  be  theroa 
named,  not  less  than  twenty-one  nor  more  than  thirty  dear  days  from 
the  date  of  such  warrant,  to  enter  (by  force  if  needful)  into  the  ft^ 
mises,  and  give  possession  of  the  same  to  such  landlord  or  agent: 
provided  always,  that  entry  upon  any  such  warrant  shall  not  be  made 
on  a  Sunday,  Good  Friday  or  Christmas  Day,  or  at  any  time  cxcq)t 

(0  Seethe  form, post, Book  IV., Chap. v.,      mam,  14  ^ees.  &  Web.  124;  2  Po*.  & 
Sect.  1,  (g).  Low.  907. 

(«)  This  is  material :  see  Jones  v.  Chtqh- 
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between  the  hours  of  nine  in  the  morning  and  four  in  the  afternoon :     Book  III. 
provided  also,  that  nothing  herein  contained  shall  be  deemed  to  pro-       sect.  2. 
tect  any  person,  on  whose  application  and  to  whom  any  such  warrant  ' 

shall  be  granted,  from  any  action  which  may  be  brought  against  him 
by  any  such  tenant  or  occupier,  for  or  in  respect  of  such  entry  and 
taking  possession,  where  such  person  had  not,  at  the  time  of  gi*anting 
the  same,  lawful  right  to  the  possession  of  the  same  premises :  pro- 
vided also,  that  nothing  herein  contained  shall  affect  any  rights  to 
which  any  person  may  be  entitled  as  outgoing  tenant,  by  the  custom 
of  the  country  or  otherwise." 

Sect.  2  enacts, ''  that  such  notice  of  application  intended  to  be  made 
under  this  act,  may  be  served  either  personally  or  by  leaving  the  same 
with  some  person  being  in  and  apparently  residing  at  the  place  of 
abode  of  the  persons  so  holding  over  as  aforesaid,  and  that  the  person 
^rving  the  same  shall  read  over  the  same  to  the  person  served,  or 
with  whom  the  same  shall  be  left  as  aforesaid,  and  explain  the  purport 
and  intent  thereof:  provided,  that  if  the  person  so  holding  over  cannot 
be  found,  and  the  place  of  abode  of  such  person  shall  either  not  be 
known,  or  admission  thereto  cannot  be  obtained  for  serving  such  sum- 
mons, the  posting  up  of  the  said  summons  on  some  conspicuous  part 
of  the  premises  so  held  over  shall  be  deemed  to  be  good  service  upon 
such  person." 

Sect.  3  enacts,  "  that  in  every  case  in  which  the  person  to  whom 
any  such  warrant  shall  be  granted  had  not  at  the  time  of  granting  the 
same  lawful  right  to  the  possession  of  the  premises,  the  obtaining  of 
any  such  warrant  as  aforesaid  shall  be  deemed  a  trespass  by  him 
against  the  tenant  or  occupier  of  the  premises,  although  no  entry  shall 
be  made  by  virtue  of  the  warrant;  and  in  case  apy  such  tenant  or 
occupier  will  become  bound  with  two  sureties  as  hereinafter  provided, 
to  be  approved  of  by  the  said  justices,  in  such  sum  as  to  them  shall 
seem  reasonable,  regard  being  had  to  the  value  of  the  premises  and  to 
the  probable  costs  of  an  action,  to  sue  the  person  to  whom  such  war- 
rant was  granted  with  effect  and  without  delay,  and  to  pay  all  the 
costs  of  the  proceeding  in  such  action,  in  case  a  verdict  shall  pass  for 
the  defendant,  or  the  plaintiff  shall  discontinue  or  not  prosecute  his 
action,  or  become  nonsuit  therein,  execution  of  the  warrant  shall  be 
delayed  until  judgment  shall  have  been  given  in  such  action  of  tres- 
pass; and  if  upon  the  trial  of  such  action  of  trespass  a  verdict  shall 
pass  for  the  plaintiff,  such  verdict  and  judgment  thereupon  shall  super- 
sede the  warrant  so  granted,  and  the  plaintiff  shall  be  entitled  to 
double  costs  in  the  said  action  of  trespass." 

Where  a   warrant  is  improperly  obtained,  and  put  in  execution^ 
under  this  statute,  trespass,  not  case,  is  the  proper  remedy  (n). 

(fi)  Darlington  ▼.  Pritchard,  5  Scott,  N.  R.  610 ;  4  Man.  &  Gr.  783  ;  2  Dow].  N.  S.  664. 
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Boor  III. 
Chapter  VII.  gg^T.  3.— /«  Coses  where  Persons  refuse  to  quit  Parish 

oECT*  3.  .^ 

Propei'ty. 

Enactments  of  The  Statute  59  Geo.  III.  c.  12,  s.  24y  recites,  that  diflScuIties  haie 
12^^*4!"*^'  frequently  arisen,  and  considerable  expenses  have  sometimes  been 
incurred,  by  reason  of  the  refusal  of  persons  who  had  been  permitted 
to  occupy,  or  who  have  intruded  themselves  into,  parish  or  townlioaseS) 
or  other  tenements  or  dwellings  built  or  provided  for  the  habitation  of 
the  poor,  or  otherwise  belonging  to  such  parishes,  to  deliver  up  the 
possession  of  such  houses,  tenements  or  dwellings,  when  thereto  re- 
quired, and  that  it  is  expedient  to  provide  a  remedy  for  the  same;  aod 
then  enacts,  "  that  if  any  person,  who  shall  have  been  permitted  to 
occupy  any  parish  or  town  house,  or  any  other  tenement  or  dwellinj 
belonging  to  or  provided  by  or  at  the  charge  of  any  parish  for  the 
habitation  of  the  poor  thereof,  or  who  shall  have  unlawfully  intnided 
himself  or  herself  into  any  such  house,  tenement  or  dwelling,  or  into 
any  house,  tenement  or  hereditament  belonging  to  such  parish,  sloB 
refuse  or  neglect  to  quit  the  same,  and  deliver  up  the  possesaoo 
thereof  to  the  churchwardens  and  overseers  of  the  poor  of  any  soi 
parish,  within  one  month  afler  notice  and  demand  in  writing  for  tbt 
purpose,  signed  by  such  churchwardens  and  overseers,  or  the  najor 
part  of  them,  shall  have  been  delivered  to  the  person  in  possession,  or 
in  his  or  her  absence  affixed  on  some  notorious  part  of  the  premiseSi 
it  shall  be  lawful  for  any  two  of  his  Majesty's  justices  of  the  peue, 
upon  complaint  to  them  made,  by  one  or  more  of  the  churchwardeos 
and  overseers  of  the  poor  of  the  parish  in  which  any  such  house, 
tenement  or  dwelling,  shall  be  situated,  to  issue  their  summons  to  die 
person  against  whom  such  complaint  shall  be  made  to  appear  befoR 
such  justices,  at  a  time  and  place  to  be  appointed  by  them,  and  to 
cause  such  summons  to  be  delivered  to  the  party  against  whom  tbc 
complaint  shall  be  made,  or  in  his  or  her  absence  to  be  affixed  on  4e 
premises,  seven  days  at  the  least  before  the  time  appointed  for  hearitf 
such  complaint;  and  such  justices  are  hereby  empowered  and  re* 
quired,  upon  the  appearance  of  the  defendant,  or  upon  proof  00  oatt 
that  such  summons  hath  been  delivered  or  affixed  as  is  hereby  directed, 
to  proceed  to  hear  and  determine  the  matter  of  such  complaint, «» 
if  they  shall  find  and  adjudge  the  same  to  be  true,  then  by  wairant 
.  under  their  hands  and  seals  to  cause  possession  of  the  premises  a 
question  to  be  delivered  to  the  churchwardens  and  overseers  of  tw 
poor  of  the  parish,  or  to  some  of  them." 
Sect 25.  Sect.  25  enacts,  "that  if  any  person,  to  whom  any  land  appro- 

priated, purchased,  or  taken  under  the  authority  of  this  act,  for  »* 
employment  of  the  poor  of  any  parish,  or  to  whom  any  otha*  I*'"* 
belonging  to  such  parish,  or  to  the  churchwardens  and  overseeis 
thereof,  or  to  either  of  them,  shall  have  been  let  for  his  or  ber  o*b 
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occupation^  shall  refuse  to  quit  and  to  deliver  up  the  possession  thereof  Book  III. 
to  the  churchwardens  and  overseers  of  the  poor  of  such  parishes,  at  sect.  s. 
the  expiration  of  the  term  for  which  the  same  shall  have  been 
demised  or  let  to  him  or  her,  or  if  any  person  or  persons  shall  unlaw- 
fully enter  upon,  or  take  or  hold  possession  of  any  such  land,  or  any 
other  land  or  hereditaments  belonging  to  such  parish,  or  to  the  church- 
wardens or  overseers,  or  to  either  of  them,  it  shall  be  lawful  for  such 
churchwardens  and  overseers  of  the  poor,  or  any  of  them,  after  such 
notice  and  demand  of  possession  as  is  by  this  act  directed  in  the  case 
of  parish  houses,  to  exhibit  a  complaint  against  the  person  or  persons 
in  possession  of  such  land,  before  two  of  his  Majesty's  justices  of  the 
peace,  who  are  hereby  authorized  and  required  to  proceed  thereon, 
and  to  hear  and  determine  the  matter  thereof;  and  if  they  shall  find 
and  adjudge  the  same  to  be  true,  to  cause  possession  of  such  land  to 
be  delivered  to  the  churchwardens  and  overseers  of  the  poor,  or  some 
of  them,  in  such  and  the  like  course  and  manner  as  are  by  this  act 
directed  with  regard  to  parish  houses." 

Where  a  person  has  been  let  into  possession  of  a  house  belonging 
to  the  parish,  by  the  parish  officers,  as  an  ordinary  tenant,  they  can- 
not proceed  against  him  to  recover  possession  under  the  24th  section 
of  this  statute  (o). 


Sect.  4. — In  Cases  of  Cottage  Allotments. 
By  the  statute  2  &  3  Will.  IV.  c.  42,  power  is  given  in  parishes  Enactments  of 

•  •  2&S Will  IV 

inclosed  under  acts  of  parliaments,  in  which  allotments  have  been  ^^2, 
made  for  the  benefit  of  the  poor,  to  let  them  in  small  portions  to 
industrious  cottagers.  By  section  6,  if  the  rent  is  in  arrear  for  four 
weeks,  or  if,  at  the  end  of  any  year  of  occupation,  it  is  the  opinion  of 
the  vestry  that  the  land  has  not  been  duly  cultivated,  any  church- 
warden or  overseer,  with  the  consent  of  the  vestry,  may  serve  a  notice 
to  quit  upon  the  occupier,  who  shall  deliver  up  possession  within  one 
week  after  notice.  By  section  6  it  is  enacted,  "  that  if  any  person  to 
whom  such  portion  of  land  as  aforesaid  shall  have  been  let,  for  his  or 
her  own  occupation,  shall  refuse  to  quit  and  deliver  up  possession 
thereof  when  thereto  required,  according  to  the  terms  of  this  act,  or  if 
any  other  person  or  persons  shall  unlawfully  enter  upon,  or  take  or 
bold  possession  of  any  such  land,  it  shall  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor,  or  any  or  either  of  them,  to  exhibit 
a  complaint  against  the  person  so  in  possession  of  such  land  before  two 
of  bis  Majesty's  justices  of  the  peace,  who  are  hereby  authorized  and 
required  to  issue  a  summons,  under  their  hands  and  seals,  to  the 
person  against  whom  such  complaint  shall  be  made,  to  appear  before 

(o)  Reg.  ▼.  Middlesex  {Justices),  7  Dowl.       B.  Rep.  66  ;  4  Per.  &  Dav.  679 ;  Arn.  & 
767 ;   see  also  S.  C  Reg,  v.  Bolton,  1  Queen's      Hod.  261. 
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them  at  a  time  and  place  appointed  therein;  and  such  jmtices  are 
hereby  required  and  empowered,  upon  the  appearance  of  the  defeod- 
ant  before  them,  or  upon  proof  on  oath  that  such  summons  has  beeo 
duly  served  upon  him,  or  left  at  his  usual  place  of  residence,  or  i 
there  should  have  been  any  difficulty  in  finding  such  usual  place  of 
residencei  then  upon  proof  on  oath  of  such  difficulty,  and  that  such 
summons  has  been  affixed  on  the  door  of  the  parish  church  of  the 
said  parish  in  which  such  land  is  situated,  and  in  any  extra  parodiiil 
place  on  some  public  building  or  other  conspicuous  place  theran,  to 
proceed  to  hear  and  determine  the  matter  of  such  complaint,  and  if 
they  shall  find  and  adjudge  the  same  to  be  true,  then,  bywanvit 
under  their  hands  and  seals,  to  cause  possession  of  the  land  in  qoesr 
tion  to  be  delivered  to  the  churchwardens  and  overseers  of  the  poor, 
or  to  some  of  them.*'  By  section  11,  the  powers  and  provisions  of 
the  act,  so  fiir  as  they  are  ap[dicable,  may  be  applied  in  cases  what 
inclosures  are  made  under  tiie  statutes  1  &  2  Will.  IV.  c.42,  aode. 
69,  by  which  the  powers  of  the  statute  59  Geo.  III.  c.  12,  for  taking 
land  for  the  benefit  of  the  poor  are  extended,  or  where  land  shall  Id 
any  other  manner  be  found  appropriated  for  the  general  ben^t  of  the 
poor  of  any  parish. 

By  the  General  Inclosure  Act,  8  &  9  Vict  c.  118,  power  is  gir® 
to  the  inclosure  commissioners  to  appropriate  a  portion  of  lands  io- 
closed  for  the  purpose  of  letting  it  in  gardens,  not  exceeding  ooe 
quarter  of  an  acre  each,  to  the  poor ;  and  by  section  110  it  is  enacted, 
"  that  if  the  rent  reserved  upon  the  letting  of  any  garden  by  the 
allotment  wardens  shall  at  any  time  be  in  arrear  for  forty  days,  or  if 
at  any  time  during  the  tenancy,  being  not  less  than  three  calendar 
months  afler  the  commencement  thereof,  it  shall  appear  to  the  allot- 
ment wardens  that  the  occupier  of  such  garden  shall  not  have  doly 
observed  the  terras  and  conditions  of  his  tenancy,  or  shall  have  gone 
to  reside  more  than  one  mile  out  of  the  parish,  then  and  in  every  soch 
case  the  allotment  wardens  shall  serve  a  notice  upon  such  occnpiff, 
or,  in  case  he  shall  have  gone  to  reside  out  of  the  parish,  shall  affix 
the  same  to  the  door  of  the  church  of  the  parish,  determining  die 
tenancy  at  the  expiratiod  of  one  month  after  such  notice  shall  haw 
been  so  served  or  affixed,  and  thereupon  such  tenancy  shall  be  deter- 
mined accordingly :  provided  always,  that  in  every  such  case  the 
allotment  wardens  or  their  incoming  tenant  shall  pay  to  the  occupier, 
whose  tenancy  shall  have  been  so  determined,  a  fair  recompense  in 
money  for  any  crops  (not  being  crops  prohibited  by  the  terms  of  such 
tenancy)  which  may  be  growing  on  such  garden  at  the  time  of  sncn 
determination,  and  for  any  manure  left  on  such  garden,  or  any  benefit 
accruing  from  the  manuring  of  such  garden  to  the  wardens  or  their 
incoming  tenant;  and  the  justices,  to  whom  application  may  be  made 
for  a  warrant  to  give  possession  of  such  garden,  shall  settle  the  amount 


PROCEEDINGS  BBVORB  JUSTICES.  835 

of  such  recompense,  in  case  the  parties  differ  about  the  same,  and  Book  III. 
stay  the  execution  of  such  warrant,  until  the  same  shall  have  been  ''sbct^.  ^ 
paid  or  tendered,  or  (in  case  such  occupier  be  absent)  until  the  pay-  * 

ment  thereof  shall  have  been  secured  to  the  satisfaction  of  such 
justices/' 

Section  111  enacts,  ''  that  in  case,  upon  the  determination  of  any 
such  tenancy  as  aforesaid,  the  occupier  of  any  such  garden  shall 
refuse  to  quit  and  deliver  up  possession  thereof,  or  if  any  other  person 
shall  unlawfully  enter  upon,  take  or  hold  possession  of  any  such 
garden,  or  of  any  part  of  such  allotment,  the  allotment  wardens  may 
recover  possession,  according  to  the  mode  prescribed  by  the  statute 
1  &  2  Vict,  c  74  (p),  in  such  and  the  same  manner  as  if  the  said 
wardens  were  landlords  or  a  landlord,  and  as  if  such  overholding 
occupier  or  other  person  were  a  tenant  neglecting  or  refusing  to  quit 
and  deliver  up  possession  within  the  meaning  of  the  last*mentioned 
act" 

(p)  See  ante,  829,  830. 
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CHAPTER  VIII. 

PROCEEDINGS  IN  INFERIOR  COURTS. 

FACt 

Sect.  1.  The  Ancient  County  Courts 836 

2.  Courts  of  Requests,  &c 836 

8.  The  New  County  Courts 887 

Book  III.  

Chap.  VIII. 
Sect.  1.  Sbct.  I.— The  Ancient  County  Com-ts, 

The  ancient       BESIDES  the  course  of  proceedings  in  the  Superior  Courts  of  Law, 

County  Courts,  parties  may  resort  to  the  County  Courts,  which  are  Courts  of  andeot 

jurisdiction^  having  cognizance  of  all  pleas  of  personal  actions  where 

the  sum  sought  to  be  recovered  does  not  amount  to  40«. ;  and  if  it  does, 

by  a  writ  of  justicies,  which  gives  jurisdiction.    These  County  Courts, 

not  being  Courts  of  Record,  cannot  proceed  where  the  title  to  land 

comes  in  question  (a). 


Sect.  2. — Courts  of  Bequests,  ^c. 
.  Courts  of  Re-  Parties  may  also  resort  to  other  Courts  of  local  jurisdiction,  many  of 
quest,  &c.  which  are  called  Courts  of  Request  or  of -Conscience,  the  jurisdicliou 
of  which  varies  as  to  the  amount  that  can  be  recovered,  as  to  the 
nature  of  the  actions  to  be  prosecuted,  and  as  to  the  persons  who  are 
subject  to  them.  A  London  act  excepted  from  its  jurisdictioD  all 
debts  where  the  title  of  freeholds  or  leases  for  years  of  lands  or  tene- 
ments came  in  question,  and  specially  excepted  distresses  and  actions 
for  rent;  and  it  was  held,  that  an  action  for  use  and  occupati(»i  was 
within  the  exception  (b) :  and  also  an  action  for  money  had  and  re- 
ceived, brought  against  the*  receiver  of  an  estate  to  recover  mooQr 
received  by  him  for  rent,  in  order  to  try  the  title  (c).  An  action  fcr 
use  and  occupation  might,  however,  be  brought  in  the  County  Court 
of  Middlesex  (ef).  An  action  for  not  using  a  farm  in  a  tenant-like 
manner  is  not  within  the  Isle  of  Wight  Court  of  Requests  Act  (e). 
The  London  Act,  10  &  1 1  Vict  c.  Ixxi.,  gives  a  concurrent  jurisdictioii 
to  the  superior  Courts  "  where  the  plaintiff  dwells  more  than  tweatj 
miles  from  the  defendant;"  and  it  was  held  to  mean  twenty  miles 


(a)  As  if  a  title  to  freehold  is  set  up,  even  246  ;  Kidd  ▼.  Maton,  8  DowL  96L 
lough  issue  be  taken  on  some  collateral  (c)  Drtws  "'  ■  ' 

latter ;  Tinnitwood  v. PatHs<m,  3  Com.  B.  R.  (d)  Parker 

43.  («)  46  Geo 

{b)  Double  v.  Gibbs,  1  Cromp.  &  Mees.  2  DowL  543. 


though  issue  be  taken  on  some  collateral  (c)  Drew  v.  Fletcher,  1  Bam.  &  Cres.  28S. 

matter ;  Tinniewood  v. PatHs<m,  3  Com.  B.  R.  (d)  Parker  v.  Faugham^  2  Boa^  &  Pul.  29. 

243.  («)  46  Geo.  II  I.  c.  ixvL ;   WUtam  ▼.  Ory, 
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from  the  place  where  the  defendant  dwells  (/).  The  consequence  of  Book  III. 
suing  in  a  superior  Court  for  a  sum  which  comes  within  the  jurisdiction  "sect.  2.^  * 
of  a  Court  of  Requests,  is  generally  the  forfeiture  of  costs,  if  the  plain- 
tiff  succeeds.  In  the  pleadings  in  inferior  Courts  every  transaction 
must  be  alleged  to  have  occurred  within  the  jurisdiction  of  the  Court. 
Their  proceedings  are  usually  subject  to -review  by  writ  of  false  judg- 
ment (^). 

Power  has,  however,  been  given  by  the  6th  sect,  of  the  stat.  9  &  10  9  &  10  Vict. 
Vict.  c.  96  (A)  to  the  Queen  in  council  to  order,  that  many  of  these  ^*  ^^*  *"  ^ 
Courts  should  be  held  as  County  Courts  under  that  act,  to  alter  their 
districts,  or  to  abolish  them. 


Sect.  3.-—  The  New  County  Courts. 
By  the  statute  8  &  9  Vict,  c  127,  s.  9,  amended  by  12  k  13  Vict.  8  &  9  Vict. 
c.  101,  power  was  given  to  the  Queen  in  council  to  enlarge  the  juris- 
diction of  Courts  of  Request  and  of  Conscience,  and  inferior  Courts  of 
Record  for  the  recovery  of  debts,  and  other  Courts  for  the  recovery  of 
small  debts,  to  all  debts  and  demands  not  exceeding  20Z.,  whether  on 
balance  of  account  or  otherwise,  or  damage  arising  out  of  any  express 
or  implied  agreement. 

By  the  statute  9  &  10  Vict.  c.  96  (i),  these  provisions  are  further  County  Courtt 

extended ;  and  the  Queen  in  council  is  empowered  to  divide  all  the  y^crc  95. 

counties  into  districts,  and  to  order  that  a  County  Court  should  be  held 

in  each  district,  which  is  to  have  **  all  the  jurisdiction  and  powers  of 

the  (ancient)  County  Court,  for  the  recovery  of  debts  and  demands 

as  altered  by  the  act(^')."    These  new  Courts  are  to  be  Courts  of 

Record  (k).     And  it  is  enacted  (Z), ''  that  all  pleas  of  personal  actions,  Jurisdiction. 

where  the  debt  or  damage  claimed  is  not  more  than  20/.,  whether  on 

balance  of  account  or  otherwise,  may  be  holden  in  the  County  Court 

without  writ;  and  all  such  actions  brought  in  the  said  Court  shall  be 

heard  and  determined  in  a  summary  way,  in  a  Court  constituted  under 

this  act,  and  according  to  the  provisions  of  this  act ;  provided  always, 

that  the  Court  shall  not  have  cognizance  of  any  action  of  ejectment, 

OT  in  which  the  title  to  any  corporeal  or  incorporeal,  hereditaments, 

or  to   any  toll,  fair,  market  or  franchise  shall  be  in  question,  or  in 

which   the  validity  of  any  devise,  bequest  or  limitation  under  any  will 

or  settlement  may  be  disputed,  or  for  any  malicious  prosecution,  or 

(/)  I>eter9on  ^.  DaoU,  \1  Law  J.  (N.  S.)  not  exceeding  60/.,  and  also  alters   and 

C.  P.  290.  amends  the  9  &  10  Vict  c  96. 

(g)  Scott  ▼.  Bye,  9  Moore,  649 ;  Bate*  v.  {j)  Sect  8.    Sect.  4  enacts,  "That  for  all 

Turner^  \0  Moore,  82.  purposes,  except  those  which  shall  be  within 

(A)  See  below.  the  jurisdiction  of  the  Courts  holden  under 

(t)  This  act  is  amended  by  12  &  IS  Vict  this  act,  the  County  Court  shall  be  holden 

c.  101.     The  13  &  14  Vict  c.  61,  extends  as  if  this  act  had  not  been  passed." 
the  provisions  of  the  9  &  10  Vict  c.  95,  and  (A:)  Sect  8. 

also  of  12  &  13  Vict  c.  101,  to  debts,  &c,  (0  Sect  68. 
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for  any  ]ibel  or  slander^  or  for  criminul  coDversation^  or  for  sedudioa, 
or  breach  of  promise  of  marriage/' 

Actions  of  repIeTin,  not  brought  in  the  superior  Courts,  must  now 
be  brought  in  these  Courts  (m),  and  possession  of  small  ieoemeato 
may  be  recovered  in  some  cases  (»).     Plaints  are  not  to  be  remored 

(m)  Sect  119  enacts,  "  that  all  actions  of 
replevin  in  cases  of  distress  for  rent  in  airear 
or  damage  feasant,  which  shall  be  brought 
in  the  County  Court,  shall  be  brought  with- 
out writ,  in  a  Court  held  under  this  act ;" 
Edmondt  v.  ChallU,  7  C  B.  Ren.  413.  See 
as  to  Replevin,  ante,  Chap.  VI.,  664,  671, 
672,  673. 

(n)  See  some  useful  practical  forms  and 
directions  in  these  cases  in  Arch.  Pract  of 
the  New  County  Courts,  p.  127,  &c.,  8rd  ed. 
The  following  are  the  enactments  of  the  sta- 
tute on  the  subject : — 

Sect.  122  enacts,  "  that  when  and  so 
soon  as  the  term  and  interest  of  the  tenant 
of  any  house,  land  or  other  corporeal  here- 
ditament, where  the  value  of  the  premises, 
or  the  rent  payable  in  respect  of  such 
tenancy,  did  not  exceed  the  sum  of  601,  by 
the  year,  and  unon  which  no  fine  shall  have 
been  paid,  shall  have  ended  or  shall  have 
been  duly  determined  by  a  legal  notice  to 
quit,  and  such  tenant,  or  (if  such  tenant  do 
not  actually  occupy  the  premises,  or  occupy 
only  a  part  thereof)  any  person  bv  whom 
the  same  or  any  part  thereof  shall  be  then 
actually  occupied,  shall  neglect  or  refu^  t6 
quit  and  deliver  up  possession  of  the  pre- 
mises, or  of  such  part  thereof  respectively, 
it  shall  be  lawAil  for  the  landlord  or  Ins 
agent  to  enter  a  plaint  in  the  County  Court 
to  be  holden  under  this  act,  and  thereupon 
a  summons  shall  issue  to  the  person  so 
neglecting  or  refusing ;  and  if  the  tenant  or 
occupier  shall  not  thereupon  appear  at  the 
time  and  place  appointed,  and  show  cause 
to  the  contrary,  ana  shall  still  neglect  or  re- 
fuse to  deliver  up  possession  of  the  pre- 
mises, or  of  such  part  thereof  of  which  he 
is  then  in  possession,  to  the  said  landlord  or 
his  agent,  it  shall  be  lawful  for  such  land- 
lord or  agent  to  give  to  the  Court  proof  of 
the  holding,  and  of  the  end  or  other  deter- 
mination of  the  tenancy,  with  the  time  or 
manner  thereof,  and  where  the  title  of  the 
landlord  has  accrued  since  the  letting  of  th^ 
premises,  the  right  by  which  he  claims  the 
possession ;  and  upon  proof  of  service  of 
the  summons,  and  of  the  neglect  or  rdFusnl 
of  the  tenant  or  occupier,  as  the  case  may 
be,  it  shall  be  lawfbl  for  the  judge  to  issue  a 
warrant  under  the  seal  of  the  Court  to  any 
bailiff  of  the  Court,  reqoiring  and  autho* 
rizing  him,  within  a  period  to  be  therein 
named  (not  less  than  seven,  or  more  than 
ten  clear  days  from  the  date  of  such  war- 
rant), to  five  possession  of  the  premises  to 
such  landlord  or  agent,*  and  such  warrant 
shall  be  a  sufficient  warrant  to  the  said  bailiff 
to  enter  upon  the  premises,  with  such  as- 
sistance as  he  shall  deem  necessary,  and 


to  give  possession  aecordingly:  . 
always,  that  entry  upon  any  sosb  i 
shall  not  be  made  on  a  Sunday,  Good  Fri- 
day or  Chrntmas-day,  or  at  any  dnc  occpt 
between  the  hours  of  nine  in  the  wtnmf 
and  four  in  the  afternoon :  provided  iIhi 
that  nothing  hereio  oontnwd  AA  k 
deemed  to  protect  any  person  by  vboa  uf 
such  warrant  shall  be  sued  oat  of  die 
County  Court  from  any  action  vbich  mj 
be  brought  against  him  by  any  such  tconc 
or  occupier,  for  or  in  respect  of  sock  cairf 
and  taking  possession,  where  such  perM 
had  not,  at  toe  time  of  suing  oat  the« 
as  aforesaid,  lawful  right  to  the  yimtmm 
of  the  same  premises." 

Sect.  123  enacts,  *'  that  soch  lasin— 
as  last  aforesaid  may  be  served  eitha  p^ 
sonally  or  by  leaving  tba  sasiewiA  mm 
person  being  in  and  apparently  residisitf 
the  place  of  abode  of  tne  petson  or  pcnosi 
so  holding  over  as  aforesaid :  provided,  Art 
if  the  person  or  persons  so  holdiiif  o? cr, « 
any  or  either  of  them,  cannot  oe  hnd* 
and  the  place  of  abode  of  such  pcme  or 
persons  shall  either  not  be  knofTD,  or  ad- 
mission thereto  cannot  becriitained  fenerr- 
ing  such  summons,  the  postiog  of  the  sud 
summons  on  some  conspicuous  part  of  tk 
premises  so  held  over  shiill  be  deeiaed  (s  kc 
good  service  upon  such  person  or  pcnoai 
respectively." 

Sect.  124  enacts,  "that  it  shsU  Mt  k 
lawful  to  bring  any  action  or  prosecunaa 
against  the  judge,  or  against  tne  dot  of 
the  Court  by  whom  soch  warrant  as  afin* 
said  shall  have  been  issued,  or  agaiost  nf 
bailiff  or  other  person  by  whoas  sock  w- 
rant  ma^  be  executed  or  summons  slixci 
for  issuing  such  warrant  dr  execntiaf  At 
ssme  respectively,  or  affixing  ancb  sohsmii 
by  reason  that  the  person  by  wfaon  ^ 
same  shall  be  aued  out  had  not  latrfid  rigk 
to  the  possession  of  the  premises." 

Sect  125  enacts,  "  that  where  the  bad- 
lord,  at  the  time  of  applying  for  inch  a*^ 
rant  as  aforesaid,  had  lawful  right  to  the 
possession  of  the  premises,  or  m  the  pw< 
thereof  so  held  over  as  afereasidl  siiihif 
the  said  landlord  nor  bis  agent,  nor  i^ 
other  person  acting  in  his  bdhalt  ^hiH  k 
deemed  to  be  a  trespasser  by  reaaon  muOf 
of  any  irregularity  or  infenoaJity  ■  |k 
mode  of  proceeding  for  obtaining  poMHM* 
under  the  authority  of  dus  act;  bK  tie 
party  aggrieved  may,  if  he  thiiik  fi^  hnif 
an  action  on  the  case  for  soch  iiTegulsB9 
or  informality,  in  which  tlic  daaagt  allsH 
to  be  sustained  thereby  shall  be  sfteciiBr 
laid,  and  may  reooiver  fbll  ffatisfartisa  te 
such  special  damage,  with  costs  of  lait: 
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unless  the  debt  or  damage  claimed  exceeds  51.,  and  then  only  by  leave 
of  a  judge  of  the  superior  Courts,  upon  such  terms  as  he  thinks  fit(o). 
Judgments  and  executions  'cannot  be  stayed  or  reversed  by  writ  of 
error  (p).  The  superior  Courts  have  a  concurrent  jurisdiction  in  some 
cases ;  and  if  parties  sue  in  them  when  they  might  sue  in  the  County 
Courts,  they  are  liable  to  lose  their  costs  (f).  The  judge  of  the  Court 
is  to  be  sole  judge  in  all  actions  brought,  and  is  to  determine  all  matters 
of  law  and  faet(r);  except  that  in  some  cases  the  parties  have  a  right 
to  have  a  jury  of  five  persons  impanelled ;  and  in  all  cases  the  judge 


Book  III. 

Chap.  VIII. 

Sect.  S, 


provided,  that  if  the  special  damage  so  laid 
be  not  proved,  the  defendant  shall  be  en- 
titled  to  a  verdict ;  and  that  if  proved,  but 
assessed  by  the  jury  at  anv  sum  not  exceed- 
ing Sg.,  the  plaintiff  shall  recover  no  more 
costs  than  damages,  unless  the  judge  before 
whom  the  trial  snail  have  been  holden  shall 
certify  that  in  his  opinion  full  costs  ought 
to  be  allowed." 

Sect.  126  enacts,  "that  in  every  case  in 
which  the  person  by  whom  any  such  war- 
rant shall  be  sued  out  of  the  County  Court 
had  not,  at  the  time  of  suing  out  the  same, 
lawful  right  to  the  possession  of  the  pre- 
mises, the  suing  out  of  any  such  warrant  as 
last  aforesaid  shaU  he  deemed  a  trespass  by 
him  against  the  tenant  or  occupier  of  the 
premises,  although  no  entry  shall  be  made 
iy  virtue  of  the  warrant;  and  in  case  any 
such  tenant  or  occupier  will  become  bound 
with  two  suiRcient  sureties,  to  be  approved 
by  the  clerk  of  the  Court,  in  such  sura  as  to 
the  judge  shall  seem  reasonable   (regard 
being  had  to  the  value  of  the  premises  and 
to  the  probable  cost  of  such  action),  to  sue 
the  person  by  whom  such  warrant  was  sued 
ont  with  effect  and  without  delay,  and  to 
pay  all  the  costs  of  the  proceeding  in  such 
action,  in  oase  a  verdict  shall  pass  for  the 
dafendant,  or  the  jplaintiff  shall  discontinue 
or  not  prosecute  his  action,  or  become  non- 
suit therein,  execution  upon  the  warrant 
shall  b^  atayed  until  judgment  shall  have 
been  g^iven  in  such  action  of  trespass  ;  and 
if  upon  the  trial  of  such  action  of  trespass  a 
vercuct  ahall  pass  for  the  plaintiff,  such  ver- 
dict and  judgment  thereupon  shall  super- 
sede tbe  aaid  warrant." 

Sect.  127  enacts,  "  that  every  bond  given 
on  tbe  removal  ^of  any  action  out  of  the 
Coqnty  Court,  or  upon  staying  the  execu- 
tion of  any  such  warrant  of  possession  as 
aforesaid,  or  on  moving  for  a  new  trial,  or 
to  set  aside  a  verdict,  judgment  or  nonsuit, 
shall  be  inade  to  the  other  party  to  the  ac- 
tion, at  the  costs  of  such  other  party,  and 
shall  be  approved  by  the  judge,  and  attested 
onder  the  aeal  of  the  Court ;  and  if  the  bond 
so  taken  be  forfeited,  or  if,  upon  the  pro- 
ceeding* for  securing  which  such  bond  was 
given,  tbe  judge  before  whom  such  pro- 
ceeding shall  he  had  shall  not  certify  upon 
tbe  record  in  Court  that  the  condition  of  the 
bond  hath  been  fulfilled,  tbe  party  to  whom 
the  bond  shall  have  so  been  made  may  bring 
an  action  of  debt,  and  recover  thereon :  pro- 


vided always,  that  the  Court  in  which  such 
action  as  last  aforesaid  shall  be  brought  may 
by  a  rule  of  Court  give  such  relief  to  the 
parties  liable  upon  such  bond  as  may  be 
agreeable  to  justice  and  reason,  and  such 
rule  shall  have  the  nature  and  effect  of  a 
defeasance  to  such  bond." 

(o)  Sect  90.  The  removal  of  plaints  in 
replevin  is  regulated  by  sect.  1 21.  See  ante, 
672,  673. 

(p)  Sect.  108. 

{q)  Sect  128  enacts,  "that  all  actions 
and  proceedings  which  before  the  passing 
of  this  act  might  have  been  brought  in  any 
of  her  Majesty's  superior  Courts  of  Record, 
where  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant,  or  where  the 
cause  of  action  did  not  arise  wholly  or  in 
some  material  point  within  the  jurisdiction 
of  the  Court  within  which  the  defendant 
dwells  or  carries  on  his  business  at  the  time 
of  the  action  brought,  or  where  any  officer 
of  the  County  Court  shall  be  a  party  (ex- 
cept in  respect  of  any  claim  to  any  goods 
or  chattels  taken  in  execution  of  the  process 
of  the  Court,  or  the  proceeds  or  value 
thereof),  may  be  brought  and  determined 
in  any  such  superior  Court  at  the  election 
of  the  party  suing  or  proceedirfg,  as  if  this 
act  had  not  been  passed." 

Sect  129  enacts,  "  that  if  any  action  shall 
be  commenced  after  the  passing  of  this  act 
in  any  of  her  Majesty's  superior  Courts  of 
Record,  for  any  cause  other  than  those 
lately  hereinbefore  specified,  for  which  a 
plaint  might  have  been  entered  in  any 
Court  holden  under  this  act  and  a  verdict 
shall  be  found  for  the  plaintiff  for  a  sum  less 
than  20^,  if  the  said  action  is  founded  on 
contract,  or  less  than  5t,  if  it  be  founded  on 
tort,  the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs ; 
and  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to 
his  costs  as  between  attorney  and  client, 
unless  in  either  case  the  ju4ge  who  shall 
try  the  cause  shall  certify  on  the  back  of  the 
reeord  that  the  action  was  fit  to  be  brought 
in  such  superior  Court."  Tlic  Courts  held 
under  the  two  Universities  of  Oxford  and 
Cambridge,  and  the  Courts  of  the  Wardens 
of  the  Stannaries  of  Cornwall,  are  not  affected 
by  this  act;  sects.  140,  141.  See  also  the 
County  Courts  Extension  Acts,  13  &  14 
Vict  c.  61,  and  15  &  16  Vict  c.  64. 
(r)  Sect  69. 
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Book  III.     may  order  the  action,  to  be  tried  by. such  ajury(«).    The  judge  may 
Sect.  3.       ^'^^y  ^^^  ^he  consent  of  both  parties,  refer  suits  to  arbitratioR|'ta§gtkL 

with  other  matters  in  difference  which  are  within  the  jurisdictioD  of  the       "^ 
Court  (0*    Claims  by  landlords  under  a  distress,  or  by  others,  to  goods 
taken  in  execution  under  the  process  of  the  Court,  are  to  be  adjudi- 
cated upon  by  the  judge  (u);  and  landlords  are  restrained  from  de- 
manding above  a  certain  amount  of  rent  (x).    Five  judges  of  the  supe- 
rior Courts  are  authorized  to  make  general  rules  for  regulatiDg  the 
practice  of  the  County  Courts,  and  to  frame  forms  for  proceedings. 
These  rules  and  forms  have  from  time  to  time  been  made  (y). 
Decisions  on         An  action  for  double  value  under  the  statute  4  Geo.  II.  c  28,  s.  1(A 
Its*^^'*^^      may  be  brought  in  the  County  Courts  established  under  the  statute 
9  &  10  Vict  c.  95,  being  within  the  58th  section;  and  such  an  action 
and  an  action  for  arrears  of  rent  may  be  made  the  subject  of  two  suits, 
not  being  within  section  63(a).     The  defendant  in  such  an  action 
cannot  avail  himself  of  the  68th  section  of  the  act  to  oust  the  County 
Court  of  jurisdiction  by  alleging  title  to  the  premises  in  himself  if  it  be 
proved  that  he  has  admitted  himself  to  have  been  tenant  to  the  plaintiff 
at  the  time  of  the  accruing  of  the  rent  and  the  commencement  of  the 
holding  over  (A).    A  custom  for  all  the  inhabitants  of  a  town  to  fish  in 
a  person's  river  is  bad ;  and  it  is,  moreover,  a  claim  for  that  which  is 
not  a  "hereditament,"  and  therefore  not  within  section  68;  and  coo- 
sequently,  for  both  reasons,  where' such  a  custom  is  set  up,  theCoanty 
Court  is  not  ousted  of  its  jurisdiction  (c).     It  is  for  the  judge  of  the 
County  Court  to  decide  whether  the  cause  shown  by  the  tenant  or 
occupier  on  his  appearance  under  section  122  is  a  sufficient  cause,  and 
also,  whether  the  notice  to  quit  be  a  legal  notice,  and  his  decision  is 
conclusive  (d).    Title  to  a  corporeal  hereditament  may  be  in  question 
under  the  68th  section  in  a  dispute  relating  to  the  occnpation ;  as,  for 
instance,  where  the  plaintiff's  case  was  that  he  had  let  the  defendant  a 
portion  only  of  a  cottage,  and  the  defendant's  case  was  that  the  plain- 
tiff had  let  him  the  whole  (e).    It  was  held  by  the  Court  of  Exchcqiier, 
dubitante  Alderson,  B.,  that  under  the  122nd  section  (ante,  838),  the 
County  Court  has  jurisdiction  if  either  the  rent,  no  fine  having  been  pwd, 
or  the  annual  value  of  the  premises  does  not  exceed  50L(f).    A  judg- 
ment under  that  section  for  the  delivery  of  possession  of  premises  at  a 
future  day  is  a  nullity  ;  it  ought  to  order  delivery  of  possession  forth- 

(s)  Sect  70.  tioD  63  prohibits  the  dividing  of  caosao^ 

(t)  Sect.  77.  action  into  several  suits. 

(«)  Sect  118.  (b)  Ibid. 

(x)  See  ante,  402.  (c)  Lloyds,  J<me»,  6  C.  B.  81. 

Iff)  For  these  rules  and  forms,  see  Arch.  (d )  Feanm  t.  Norvali,  5  Do«L  &  L-  ^ 

Pract  of  the  New  County  Courts,  3rd  ed. ;  Q.  B.  161 ;  and  see  LUIe^  t.  JXray,  ^M. 

Pollock  on  County  Courts,  and  other  works  648 ;  Lowen  v.  Peane,  ibid,  n.,  654. 
on  the  same  subject  (e)  Chew  t.  Hoiroyd,  8  Excfa.  Repi  Mi- 


(s)  Ante,  624.  (/)  HarringUm  (Earl  rf)  v.  Mmmtaj  8 

(a)  Witkham  v.  Ut,  12  Q.  B.  521.     Sec-       Exch.  R«p.  879. 
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with  ig).  If  a  plaintiff  has  given  a  bond  under  the  9  &  10  Vict.  c.  95,  Book  III. 
8.  121,  but  loses  the  verdict  at  the  trial,  he  has  not  prosecuted  his  suit  g^cT.  3. 
with  effect,  and  therefore  is  not  entitled  to  the  certificate  of  the  judge(A), 
ITtOti^the  title  to  land  was  in  dispute  (t).  A  County  Court  judge  has 
no  jurisdiction  to  give  possession  of  premises  not  situated  within  his 
district(A).  The  122nd  section  contemplates  those  cases  only  in  which 
the  ordinary  relation  of  landlord  and  tenant  exists.  A  mortgagee 
therefore,  cannot,  under  this  act,  obtain  possession  of  premises  from 
the  mortgagor's  tenant,  who  had  never  consented  to  hold  under  the 
mortgagee  (Z). 

(  g)  Fearon  v.  Norvall,  5  Dowl  &  L.  439.  626. 

(A)  See  section   127   of  the  act,   ante,  (k)  Ellis  v.  Peachey,  6  Dow].  &  L.  675. 

839,  n.  (/)  Jones  t.  Owen,  ibid.  669. 

(t)  Tumicliffe  v.  Wilmot,  2  Car.  &  Kir. 
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Sect.  1 .-— Jfocfe  of  Procedure. 
A  BILL  in  equity  being  the  mode  of  obtaining  relief  in  extraordinary 
cases,  not  touched  by  the  common  law,  it  is  almost  impossible  to  spe- 
cify every  purpose  for  which  a  bill  may  be  filed.  The  following,  how- 
ever, are  those  which  are  peculiarly  within  the  scope  of  this  work:— 
bills  for  specific  performance  of  contracts;  for  relief  against  fraadulent 
or  other  deeds;  for  injunction  against  acts  prejudicial  to  the  com- 
plainant's interest ;  for  discovery ;  for  partition ;  and  for  relief  in 
cases  of  ejectment.  In  addition  to  those  which  are  called  original 
bills,  there  are  others  which  are  of  a  secondary  nature, — as  amaided 
bills,  for  the  alteration  of  the  originals  by  omission  or  insertion  of  new 
matter, — supplemental  bills,  to  supply  defects  in  former  proceedings, 
on  change  of  interests,  or  discovery  of  new  matter  since  the  original 
bill  and  answer, — and  bills  of  revivor,  in  case  of  abatement  of  the 
suit  by  death  or  change  of  circumstances  in  material  parties.  AH 
persons  materially  interested  should  be  made  parties  either  as  com- 
plainants or  defendants,  so  that  a  complete  decree  may  be  made,  em- 
bracing every  right  and  interest  in  the  subject  (a).  A  material  change 
in  the  practice  and  procedure  in  the  Court  of  Chancery  has  been  made 
by  the  15  &  16  Vict.  c.  86.  Bills  of  complaint  are  now  to  be  printed 
and  filed,  and  are  to  contain  a  concise  narrative  of  the  facts  on  which 
the  plaintiff  relies.  They  are  to  be  divided  into  numbered  paragraph^ 
and  are  not  to  contain  any  interrogatories  for  the  examination  of  the 
defendant. 

The  defendant,  instead  of  being  served  with  a  writ  of  subpoena  to 
appear  and  answer  the  bill,  is  now  served  with  a  printed  copy  of  the 
bill,  which  has  the  same  effect  as  regards  remedies  for  debolt  of 
appearance  as  the  old  writ  of  subpoena  possessed.  He  is  liaUe,  for 
instance,  to  process  of  attachment  for  the  contempt. 

Under  the  former  practice  the  bill  contained  certain  interrogatories 
to  which  the  defendant  was  bound  to  give  distinct  answers.  This  is 
no  longer  the  case ;  but  if  the  plaintiff  requires  from  the  defendant 

(a)  Mitf.  on  Plead.  144. 
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an  answer  to  the  bill^  he  files  interrogatories  for  the  examination  of    Book  Iir. 
the  defendant,  and  furnishes  the  latter  or  his  solicitor  with  a  copy     "sect*i.   ' 


thereof,  to  which  the  defendant  is  bound  to  put  in  an  answer.    Whe- 
ther the  plaintiff  does  or  does  not  require  an  answer  from  the  de* 
fendant  the  latter  is  at  liberty,  with   or  without  the  leave  of  the 
Court,  according  to  circumstances,  to  put  in  a  plea,  answer  or  de-^ 
murrer  to  the  bill.     The  defendant's  answer  may  contain  not  only  his 
answer  to  the  interrogatories  so  filed,  as  above  mentioned,  but  also 
such  statements  material  to  the  case  as  he  thinks  it  necessary  or  advi- 
sable to  set  forth  therein.    The  plaint^  in  any  suit  commenced  by  bill 
may,  after  the  ejtpiration  of  the  time  allowed  to  the  defendant  for 
answering,  move  the  Court  for  such  decree  or  decretal  order  as  he  may 
think  himself  entitled  to ;  and  the  Court,  on  hearing  such  motion,  may 
grant  or  refuse  the  application,  or  give  such  directions  as  to  the  further 
prosecution  of  the  suit  as  the  circumstances  of  the  case  may  require. 
In  certain  cases  the  defendant  is  at  liberty  to  file  interrogatories  for 
the  examination  of  the  plaintiff,  to  which  the  latter  is  bound  to  answer ; 
or  the  defendant  if  he  thinks  fit  may,  instead  of  filing  such  interroga- 
tories, exhibit  a  cross  bill  of  discovery  against  the  plaintiff.     Either 
party  to  the  suit  may  be  compelled  to  produce  on  oath  all  documents 
in  his  possession  or  power  relating  to  the  matters  in  questions  in  the 
suit.      The  practice  of  issuing  commissions  to  take  pleas,  answers,  dis- 
claimers and  examinations,  having  been  attended  with  great  expense 
and  delay  has  been  abolished,  and  the  pleas,  &c.  may  now  be  sworn 
and  taken  before  certain  prescribed  judicial  and  other  public  autho- 
rities.    The  practice  of  excepting  to  bills,  answers  and  other  proceed- 
ings for  impertinence  is  abolished.    In  suits  commenced  by  bill,  where 
notice  of  motion  for  a  decree  or  decretal  order  has  not  been  given,  or 
such  decree  or  order  has  not  been  made,  issue  is  to  be  joined  by  filing 
the  replication  in  the  usual  form.    Evidence  may  be  taken  either  orally 
or  upon  affidavit;  and  when  taken  orally,  the  witnesses  are  to  be  exa- 
mined either  before  an  examiner  of  the  Court,  or  an  examiner  specially 
appointed.     The  Court  has  power  to  order  the  production  and  oral 
examination  before  itself  of  any  witness  or  party.     The  cause  being 
ripe  for  hearing  the  suit  is  brought  before  the  Court,  counsel  are  heard, 
and  a  decree  pronounced  by  the  judge  in  open  Court,  which  is  after- 
wards drawn  up  in  form  by  the  proper  officer. 

The  decree  either  directly  adjudicates  upon  the  ri^^hts  of  the  litigant  Proceedings 
parties, — in  which  case  it  is  usually  final,  without  any  subsequent  '  «»»««. 
proceedings  beyond  enforcement  being  necessary  to  effectuate  it: —  or 
it  is  merely  a  general  declaration  of  interests,  and  requires  further 
inquiries 'to  be  made  into  detail,  before  its  object  can  be  fully  accom- 
plished ;  of  the  latter  description  are  cases  arising  out  of  the  due 
administration  of  testator's  assets;  accounts  under  mortgages,  and  the 
like.  In  these  cases,  under  the  former  practice,  the  decree  was  merely 
declaratory  of  the  general  rights  of  the  parties,  and  referred  the  consi- 
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Book  III.  deration  of  the  particulars  to  the  Master;  the  final  adjadicatioo  io  be 
"sect.*.  made  upon  further  directions  on  his  report.  Now,  however,  by  the 
36th  section  of  the  Master  in  Chancery  Abolition  Act,  16  k  16  Vid 
c.  80,  all  or  any  of  the  powers,  authorities  and  jurisdiction  giveo  to 
the  Masters  in  ordinary  of  the  said  Court,  by  any  act  or  actstbenio 
force,  may  in  future  be  exercised  by  the  MHSter  of  the  Rolls  or  Vice- 
Chancellors  respectively.  It  sometimes  happens  that  the  judge  in 
equity  directs  an  issue  in  law  where  he  does  not  choose  to  take  upon 
himself  the  responsibility  of  deciding  difficult  points  of  fact  or  kw. 
When  this  course  is  not  adopted,  and  the  Court  is  in  possession  of  sli 
the  facts  of  the  case,  it  makes  its  final  decree  upon  the  merits,  and  the 
suit  is  at  an  end.  The  costs  are  usually  the  subject  of  a  specific  dire^ 
tion  in  the  first  decree  upon  the  hearing. 

Sect.  2.^ For  Specific  Performance. 

Nature  of  If  either  of  the  parties  to  an  agreement  or  contract  fail  to  compkte 

Uef"b^  Specific  ^^^  P^*"*  ^^  *^®  contract,  the  other  party  has  two  remedies  for  ihe 

Performance,     non-performance ;  an  action  at  law, — in  which  damages,  comnicoso- 

rate  with  the  injury  arising  from  the  non-completion  of  the  contract, 

may  be  recovered  from  the  party  who  makes  default;  and  a  suit  in 

equity, — in  which  the  Court  of  Equity  will  enforce  the  agreement  by 

a  decree  for  a  specific  performance  of  its  stipulations.    The  latter  of 

these  remedies  will  form  the  subject  of  inquiry  in  this  place.   We 

will  first  see  in  what  cases  the  Courts  of  Equity  will  decree  specific 

performance,  and  then,  as  it  is  a  principle  pervading  all  Courts  of 

equitable  jurisdiction,  that  the  party  who  applies  for  relief  should  have 

an  equitable  title  to  the  interference  of  the  Court, — or,  as  itistedn 

nically  expressed,  shall  have  equity  on  his  side; — it  becomes  mateml 

briefly  to  inquire  what  circumstances  in  the  conduct  of  the  ptitf 

applying  to  equity,  will  preclude  his  right  to  call  for  a  specific  per- 

formance  by  the  other  party  of  a  contract  made  between  them  in  the 

character  of  landlord  and  tenant. 

In  what  Caaes       The  constant  doctrine  of  the  Courts  of  Equity  is,  that  it  is  in  dieir 

cffic^ Perform*"  discretion  whether  they  will  decree  a  specific  performance,  or  leave 

anceia  decreed,  the  plaintiff  to  his  ^remedy  at  law  (b).    They  exercise  a  discretion,  ani 

will  not  exert  their  authority  for  that  purpose,  if,  by  so  doing,  injas- 

tice  will  be  done  (c) ;  therefore,  if  an  agreement  be  otherwise  than 

certain,  fair,  and  just  in  all  its  parts,  they  will  not  decree  a  specific 

performance  (d).     Accordingly,  whei*e  the  party  seeking  relief  was, 

on  entering  into  the  contract,  guilty  of  gross  misrepresentations  and 

deceit  (e),  specific  performance  was  refused ;  and  the  bill,  which  was 

for  specific  performance  of  an  agreement  to  grant  a  lease  to  the 

plaintiff,  was  dismissed  with  costs.     Upon  the  same  principle,  specific 

(b)  See  Joynet  v.  Statham,  3  Atk.  389.  (d)  See  BuxUm  v.  Litter,  S  AdL  »«. 

(c)  PoweU  V.  Lloydt  2  You.  &  Jerv.  372.  (e)  Wimngkam  t.  Joyce,  S  Vet.  1^ 
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performance  was  not  decreed  where  there  was  concealment  (/)  or  Book  III. 

•                         .  Chapter  IX* 

misrepresentation  (g).     If  in  a  bill  for  the  specific  performance  of  an  sect.  2. 


agreement  for  a  lease,  the  intended  lessee  have  done  any  acts,  which 
(had  the  lease  been  granted)  would  have  amounted  to  a  forfeiture,  the 
Court  will  not  decree  performance  (A) ;  unless  the  intended  lessor  has 
by  some  competent  act — such  as  the  acceptance  of  rent  subsequently 
due— waived  his  right  to  insist  on  the  forfeiture  (t) ;  but  the  breach 
of  condition  must  be  clearly  made  out,  to  induce  the  Court  to  with- 
hold specific  performance.  Specific  performance  of  incomplete  gifts 
will  not  be  decreed  (A).  Inadequacy  of  value  is  no  objection  to  specific 
performance,  unless  it  be  so  great  as  to  prove  fraud  (/)•  In  bills  for 
specific  performance,  the  Court  never  gives  relief  where  the  act  is  impos- 
sible to  be  done,  but  leaves  the  party  to  his  remedy  at  law  (m).  How- 
ever, a  bill  lies  for  a  specific  performance,  though  there  be  a  remedy 
at  law ;  for  the  remedy  by  specific  performance  is  superior  in  many 
cases  to  that  of  damages;  thus,  where  there  was  a  proviso  in  articles  for 
the  purchase  of  an  estate,  that  if  either  party  should  break  the  agree* 
ment,  he  should  pay  100/.  to  the  other;  and  the  defendant,  on  being 
offered  two  years'  purchase  more,  accepted  it,  notwithstanding  that 
agreement;  Lord  Hardwicke  decreed  a  specific  performance (n).  In 
one  case,  however,  it  was  held,  that  if  a  bond  be  given  with  a  penalty, 
a  specific  performance  shall  not  be  decreed ;  for  the  party  has  relied 
upon  the  penalty  (o). 

A  party  cannot  seek  for  a  specific  performance  of  a  covenant  to  Of  what  Con- 
repair  (^);  but  on  a  covenant  to  build,  the  lessors  are  entitled  to  come  Performance^ 
into  a  Court  of  Equity  for  a  specific  performance (y) ;   although  a  wiiibe de- 
general  covenant  to  lay  out  a  certain  sum  in  a  building  of  a  certain 
value  cannot  be  so  executed  (r).    The  reason  of  this  is,  that  the  cove- 
nant to  build  is  one  entire  thing,  and  if  not  done  prevents  that  security 
for  his  rent  to  which  the  lessor  is  entitled  by  virtue  of  a  building  lease.  * 
In  one  case  a  specific  performance  of  articles  to  grant  a  lease  to  the 
plaintifiP  was  decreed,  though  he  had  contracted  to  underlet,  contrary 
to  those  articles  {s) ;  but  in  another  case,  specific  performance  of  an 
agreement  to  renew  a  lease,  in  consideration  of  money  previously  or 
subsequently  laid  out  by  the  tenant,  was  refused  because  such  promise 
was  nudum  pactum ;  but  it  was  said,  that  if  previously  to  such  promise 
the  tenant  had  signified  his  intention  to  lay  out  money,  and  on  that 
consideration  the  promise   had   been  made,  a  specific   performance 

(/)  Shirley  t.  Strattm,  I  Bro.  Cha.  Cas.  (/)  Ibid. 

440.  (m)  See  Green  v.  Smith,  1  Atk.  573. 

ig)  Clermont  ▼.  Toihurgh,  1  Jac.  &  Walk.  (n)  Howard  v.  Hopkins,  2  Atk.  371. 

112;  Cadmetn  v.  Horner^  18  Ves.jun.  10.  (o)  Cha.  Cas.  188;   see  also  Howard  v. 

(A)   Wetherall  v.  Gearing,  12  Vei.  jun.  Hopkins,  2  Atk,  Z7\. 
604.  (p)  London  {City)  v.  Nath,  3  Atk.  515. 

(t)  Gourlay  v.  Somerset  (Duke),  1  Ves.  &  (q)  Franklyn  v.  7Vt/on,5  Mad.  469;  Lon- 

Bea.  68.  don  {City)  v.  Nash,  1  Ves.  12 ;  3  Atk.  515. 

{k)  Callaghan  t.  Callaghan,  8  CI.  &  Fin.  (r)  Moseley  v.  Virgin,  3  Ves.  jun.  184. 

874.  («)  WUliams  ▼.  Chevey,  3  Vet.  jun.  59. 
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Book  III.  should  be  decreed  (0.  A  specific  performance  of  a  coTeoant  fcr  per- 
Sect.  2.  petual  renewal  was  refused  under  circumstances  of  laches  and  attert- 
tion  of  the  property,  so  that  it  could  not  be  enjoyed  according  to  the 
stipulations  (ti).  Where  a  testator  has  covenanted  for  p^rpetad  fe- 
newal  of  a  lease,  the  trustees  of  his  wilt  are  not  bound  to  enter  into  t 
covenant  to  renew;  but  the  original  covenant,  together  with  thede 
cision  of  the  Court  of  the  lessee's  right  to  a  perpetual  renewal,  ought 
to  be  recited  in  the  lease  granted  by  the  trustees,  and  the  inutees 
ought  to  purport  to  demise  in  obedience  thereto  (x).  Injuries  aoeruiDg 
'^  to  the  landlord  by  the  acts  of  the  tenant,  but  which  do  not  amouDtto 

a  breach  of  covenant,  form  no  ground  for  refusing  a  decree  for  the 
specific  performance  of  the  contract;  and  therefore,  where  die  tenant, 
under  an  agreement  for  a  building  lease,  had  built  a  brein^uae,  whadi 
injured  the  value  of  the  landlord's  other  property  in  the  neigbbour- 
hood,  but  there  was  no  covenant  not  to  build  a  brewhouse,  the  Comt 
decreed  performance  of  an  agreement  to  grant  a  building  lease,  stjiagi 
that  if  the  erection  became  a  nuisance,  the  defendant  had  a  remedy  at 
law  (y).     But  the  Ck)urt  refused  specific  performaiice  of  «i  agreemeat 
for  an  under-lease,  the  intended  lessee  having,  with  notice,  oominitted 
acts  which  would  have  been   a  forfeiture  of  die  original  leaae(s^). 
Common  covenants  in  husbandry  are  not  the  subject  of  equitable  jan^* 
diction,  of  which  a  specific  performance  wiD  be  granted  (a). 
Against  whom       Specific  performance  may  be  decreed  against  one  becoaoe  a  lanalie 
fcf^inc/'will    ^^^^  ^^^  agreement,  if  the  legal  estate  is  in  trustees  (i) ;  but  the  Court 
be  decreed.       will  not  exocute  au  agreement  to  grant  a  lease  to  a  man  who  has 
committed  felony  (c).    The  insolvency  of  the  intended  tenant  is  a  talid 
ground  for  resisting  the  specific  performance  of  an  agreement  for  a 
lease  (ef).    Although  the  bankruptcy  of  a  person  who  has  agreed  to 
purchase  does  not  discharge  the  contract,  it  must  be  a  very  stroig 
case,  however,  that  will  induce  the  Court  to  carry  into  executno  as 
agreement  between  landlord  and  tenant,  the.  estate  not  being  exoooiad 
at  law,  where  the  person  who  is  to  become  the  tenant  has  beoonea 
bankrupt  {e).    On  a  bill  by  the  assignees  for  the  specafic  perforaMixe 
of  an  agreement  for  a  lease,  the  Court  decreed  that  the  aangnees  weie 
entitled  to  a  lease  according  to  the  agreement,  on  personaDy  enteriog 
into  those  covenants  which  the  bankrupt,  if  solvent,  would  have  bees 
bound  to  enter  into  (/).     Where  a  p^son  agreed  to  grant  a  lease  to 
A,,  his  executors,  administrators  and  assigns,  upon  certain  cooditioas 

(/)  Robertson  v.  St.  John,  2  Bro.  Cha.  Cas.  (z)  Lewis  v.  Bond,  18  BeaT.  85. 

140 ;  1  Eq.  Cas.  Abr.  18.  (a)  Rafner  v.  Stone,  2  Eden,  ia& 

(«)  London  (City)  v.  Hitfordi  14ye8.  jun.  (b)  I  Yea.  jun.  8Z 

42 ;  Bee  also  Redshaw  v.  Bedford  Level  (Go-  (c)  WUtmgham  ▼.  Joyce,  8  Vo.  jus.  >^ 

vemors),  1  Eden,  346;  and  ante,  806.  (d)  BnckUmd  v.  HeM,  8  Ve^  ym.  IS: 

(x)  Hodgee  v.  Blagraoe,  18  Beav.  404;  Neaie  v.  MMskmne,  1  K«eii.  474 

and  see  (k!pper  MbUng  Company  ^.  Beach,  18  {e)  Brook  t.  Heweti,  8  Yea.  jon.  851 « 

Beav.  478.  WeihoraU  ▼.  Qeorimg,  12  Yok  jan.  4M. 

(y)  Gordon  ▼.  Smart,  1  Sim.  &  Stu.  66.  (/)  Pomell  v.  Uoyd,  2  Yon.  ft  JaT.S?! 
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and  A,  assigned  his  interest  in  the  contract  to  B  ,  and  then  became     Book  III. 
bankrupt ;  it  was  held  that  B.,  on  performing  the  conditions,  had  a       sect  *2. 
right  to  enforce  the  agreement  specifically  {g ). 

Where  one  party  to  an  agreement  trifles,  or  shows  backwardness  in  What  acta  of 
performing  his  part  of  it,  equity  will  not  decree  a  specific  performance  |JJj^  pevem  "' 
in  his  favour ;  especially  if  the  circumstances  and  situation  of  the  other  Specific  Per- 
party  are  materially  altered  in  the  meantime  (A).     So,  if  the  party  to   **""*"*^®* 
whom  the  lease  is  contracted  to  be  granted  has  been  guilty  of  laches 
or  delay,  it  will  be  a  good  reason  for  the  Court  refusing  to  decree  a 
specific  performance  of  the  contract  (f).     Where,  however,  the  time  at 
which  the  contract  was  to  be  executed  is  not  material,  and  there  is  no 
unreasonable  delay,  it  is  otherwise ;  therefore,  a  vendor,  though  not 
having  a  good  title  at  the  time  the  contract  was  to  be  executed,  nor 
when  the  bill  was  filed,  but  being  able  to  make  a  title  at  the  hearing, 
is  entitled  to  a  specific  performance  (A).     Where  a  tenant  has  com- 
mitted breaches  of  covenant  by  waste,  treating  the  land  in  an  unhus- 
bttndlike  manner,  &c.,  he  is  not  entitled  to  a  specific  performance  of 
an  agreement  for  a  lease  (/). 

The  meaning  of  the  Statute  of  Frauds  (^)  is  to  reduce  contracts  to  Effect  of  Sta- 

a  certainty,  in  order  to  avoid  perjury  on  the  one  hand  and  fraud  on  a»*fo^Agree"  ' 

the  other ;  and  therefore,  both  in  Courts  of  equity  and  common  law,  menta. 

where  an  agreement  has  been  reduced  to  such  a  certainty,  and  the 

substance  of  the  statute  can  be  complied  with  in  the  material  part,  the 

forms  twLve  never  been  insisted  upon  (n).     Accordingly,  where  there  is 

a  complete  agreement  in  writing,  and  a  person  who  is  a  party,  and 

knows  the  contents,  subscribes  it  as  a  witness  only,  he  is  bound  by  it; 

for  it  is  a  signing  within  the  Statute  of  Frauds.    On  the  same  principle, 

a  letter  takes  a  parol  agreement  out  of  the  statute,  if  it  furnish  the 

terms  of  the  agreement,  or  at  least  refer  to  some  written  agreement  in 

which  the  terms  are  set  forth  (q).     There  have  been  cases  where  a 

letter  written  to  a  man's  own  agent,  and  setting  forth  the  terms  of  an 

ag-reenr^ent  as  concluded  by  him,  has  been  deemed  to  be  a  signing 

within  the  Btatute,  and  agreeable  to  the  provision  of  it  (p).    However, 

the  bare  entry  of  a  steward  in  his  lord's  contract  book  with  his  tenants, 

is  not  evidence  of  itself  that  there  is  an  agreement  for  a  lease  between 

the  lord   and  one  of  the  tenants,  but  must  be  supported  by  other 

proof  (9).   Where,  a  lessor  made  a  verbal  promise  to  his  lessee  to  secure 

him  in  the  possession  of  the  premises  during  the  lessee's  life ;  in  con- 

(£)  Morgcm  ▼.  BitodM^  1  Myl.  &  Keen,  Chap.  IV.,  Sect.  1,  pp.  58,  59,  and  Book  I., 

455.  Chap.  VI.,  Sect  II  (a),  p.  240,  &c 

(A)  Hayes    ▼.    Caryll,  1   Bro.  Pari.  Cat.  (n)  ^e{/or<f  ▼.  jB^oc^y,  3  Atk.  503. 

126/  (0)  2  Bro.  Cha.  Cas.  32;  I  Stra.  426;  1 

(I)  HeapUy  v.  Hill^  2  Sim.  &  Stu.  29.  Atk.  12.    The  letter  must  in  some  cases  be 

{h\   Wynn   v.   Biiorgan^  7  Ves.  jun.  202 ;  stamped  before  it  can  be  used  as  evidence 

Baarme  v.  JVitaJs^y  13  Ves.  jun.  2S7.  of  an  agreement. 

(/)  HUl  V.  Bmrdai^,  J 8  Ves,  jun.  63;  JVm-  (p)  See  WelfQrd  ▼.  Beatley,  8  Atk.  508. 

hitt  y    Meuer^  1  Swan.  2^.  (9)  Charlewood  v.  Bedford  {Duke),  I  Atk. 

(«)  29  Car.  II.  c.  8.    See  ante,  Book  I.,  497. 
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sequence  of  which  promise  the  lessee  made  considerable  alteratiooi 
and  improvements,  and  after  the  lessor's  death  a  memoniDdam  of  thb 
promise  was  found  amongst  his  papers,  wherein  he  expressed  a  hope 
that  the  same  would  be  observed ;  Lord  Thurlow  held,  that  the  me- 
morandum took  the  case  out  of  the  Statute  of  Frauds ;  and  direded 
a  lease  to  be  made  for  ninety-nine  years,  determinable  on  his  life(f). 
With  respect  to  parol  agreements,  it  is  an  established  rule,  that  t 
parol  agreement,  part  performed,  is  not  within  the  provisions  of  the 
Statute  of  Frauds,  but  will  be  decreed  to  be  executed  by  a  CoaK  of 
Equity ;  for  where  a  part  of  the  agreement  is  performed  on  one  side, 
it  is  but  common  justice  that  it  be  carried  into  execution;  a  plea, 
therefore,  of  the  Statute  of  Frauds  will  not  be  allowed  (s).    As  to 
what  acts  amount  to  a  part  performance,  the  general  rule  is,  that  the 
acts  must  be  such  as  could  be  done  with  no  other  view  or  design  than 
to  perform  the  agreement,  and  not  such  as  are  merely  introductoiy 
or  ancillary  to  it  {t) :  a  tender  of  conveyances,  therefore,  is  not  a  pait 
performance  of  an  agreement ;  it  must  be  something  in  actual  execu- 
tion of  the  contract,  not  merely  towards  the  execution  (v):' nor  will 
the  circumstance  of  a  vendee  ordering  the  conveyances  to  be  drawn 
in  pursuance  of  a  parol  agreement,  and  going  several  times  to  see  the 
premises,  and  a  letter  from  the  vendee  mentioning  the  agreement,  hot 
not  the  price,  induce  the  Court  to  decree  a  performance;  nor  wifl 
sending  an  appraiser  to  value  the  thing  agreed  for  (:r).     Delivery  of 
possession,  however,  or  payment  of  money,  is  a  part  performance  of 
an  agreement  not  reduced  into  writing ;  for  delivery  of  possession  to 
the  person  claiming  under  the  agreement  is  a  strong  and  marked  cir- 
cumstance (^);  accordingly,  upon  an  agreement  for  the  surrender  of  a 
term,  where  the  lessor  accepts  the  key,  he  shall  be  bound  to  accept  of 
the  surrender  {z).     In  one  case,  it  is  said,  that  where  a  man,  on  a  pro- 
mise of  a  lease  to  be  made  to  him,  lays  out  money  in  improvements 
he  may  oblige  the  lessor  afterwards  to  execute  a  lease,  because  it  wis 
executed  on  the  part  of  the  lessee  (a).    Where,  however,  a  bill  wu 
filed  by  a  tenant  of  a  farm  for  a  specific  performance  of  a  parol  agree* 
ment  for  a  new  lease,  stating  improvements  made  at  a  considerahk 
expense,  and  continuance  of  possession  after  the  expiration  of  the  old 
lease,  and  payment  of  an  increased  rent  under  the  agreement;  a  pka 
of  the  Statute  of  Frauds  was  ordered  to  stand  for  an  answer,  witk 
liberty  to  except  (6).     In  another  case  an  issue  was  sent  to  a  juiyhv 
way  of  inquiry  of  damages,  where  it  appeared  that  the  parties,  who 
applied  to  the  Court  for  a  specific  performance  of  an  agreement,  had, 
by  their  committee  and  surveyors,  viewed,  without  complaint,  the  p»o- 


(r)  3  Bro.  Cha.  Cas.  149. 
(«)  2  Bro.  Cha.  Cas.  566:  2  Atk.  100;  2 
Stra,  733;  Prac.  Chan.  519. 
(/)  AmbL  586. 
(«)  Popham  V.  Eyre,  Lofft,  786. 


(x)  I  Eq.  Cm.  Abr.  20. 

(y)   WiUia  V.  Stradlimg,  S  Vci.  jun.  S&l* 

(c)  2  Vern.  113;  1  Ack.  12. 

(a)  Prec  Cha.  561. 

(6)  IFiauY.ArmUSn^,  3  V«s.jiiB.S7& 
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gress  of  the  party  in  repairing  premises  which  they  at  last  insisted  on  Book  III. 

u  •           I.  'u  /-\  Chapter  IX. 

being  rebuilt  (c).  Sect.  2. 


Sect.  3. — For  Relief  against  Fraud  or  Mistake. 
If  the  consideration  of  a  deed,  be  fraudulent,  or  contm  bonos  mores,  When  Courti 
or  any  other  circumstance  affect  the  transaction  with  fraud,  the  Courts  rei^ve'from '^ 
of  Equity  will  interfere  to  set  the  deed  aside,   although   in  many  Fraud, 
instances  the  Courts  of  Law  have  rendered  such  an  interference  un- 
necessary :  thus,  the  Court  of  Equity  will  interfere,  when  an  agent 
procures  his  principal  to  grant  a  lease  on  disadvantageous  terms,  if  it 
appear  that  the  agent  took  any  interest  in  the  lease  (d). 

Courts  of  Equity  will  also  interfere,  to  set  right. mistakes  which  When  Courts 
occur  in  deeds,  or  contracts  of  agreement,  if  the  interests  of  parties  ^11^5" from^^ 
are  prejudiced  by  such  mistakes :  thus,  articles  of  agreement  may  be  Mistake, 
rectified  by  the  minutes;  but  though  a  formal  mistake  in  the  deed 
may  be  rectified  by  articles  of  which  it  purports  to  be  an  execution, 
essential  additions  cannot  be  made  to  a  conveyance,  from  articles  of 
which  it  does  not  purport  to  be  an  execution  :  nor  can  the  transaction 
be  rescinded  by  the  Court  (6):  nor  will  the  Court  relieve  against  .a 
contract  in  writing,  on  the  ground  of  mistake,  unless  there  is  express 
proof  of  the  mistake  in  the  intention  of  the  parties. 

Sect.  4. — For  Injunction, 
(a)  Against  Waste. 
The  relief  afforded  by  the  Courts  of  Equity  is  in  many  cases  abso-  Nature  of  Rc- 
lutely  necessary  to  be  sought,  in  order  to  prevent  the  commission  of  Jfainst^a"^. 
threatened  or  impending  waste ;  and  the  Court  will  stay  waste  upon 
application,  by  bill  brought  for  that  purpose,  praying  an  injunction  (/). 
Respecting  die  remedy  of  the  remainderman  or  reversioner— or  in 
the  case  of  copyholds,  of  the  lord — against  a  tenant  about  to  commit 
or  committing  waste,  although  a  Court  of  Equity  will  not  assist  a 
forfeiture^  yet  the  tenant  in  possession  shall  be  restrained  in  equity 
from  waste  in  all  cases  in  which  waste  is  punishable  by  law  (g) ;  and 

(c)  London  (City)  t.  Nash,  2  Atk.  517.  mitted.    Com.  Dig.  tit  CAoncery  ( D  11 ).    A 

The  Court  has  gone  too  far  in  permitting  v^rit  of  estrepement  was  a  writ  which  also 

part  peHbrmance  and -other  circumstances  was  formerly  issued  to  prohibit  waste  being 

to  take  cases  out  of  the  statute,  and  then,  done  by  the  tenant,  while  a  real  action  was 

unaToidably  perhaps,  after  establishing  the  depending  in   the  Common  Law  Courts ; 

agreement,  to  admit  parol  evidence  of  the  and  if  the  tenant,  notwithstanding,  commit- 

coDteota  of  that  agreement ;  the  relief  ought  ted  waste,  an  action  might  be  brought  on 

to  have  been  confined  to  compensation.  the  writ,  in  which  damages  and  costs  might 

(d}   Ormond {Lady)  Y.Hutchinson,  16  Ves.  be  recovered,  or  the  defendant  might  be 

fun.  94-  punished  for  the  contempt     Playstow  v. 

(<)  Moseijf  V.  Virgin,  8  Ves.  jun.  184.  Baeheller,  Moore,  100;  Benl.  216. 

(/)  At     the  common    law,   prohibition  (^)  By  the  statute  3  &  4  Will  IV.  c 27, 

irent  out  of  Chancery,  against  the  tenant  by  s.  36,  the  action  of  waste  is  abolished.     See 

Jie  curtesy <,  in  dower  or  as  guardian,  at  the  ante,  Book  II.,  Chap.  IV.,  Sect.  7  (c),  p. 

prayer  of  him  vrho  had  the  inheritance,  to  466;    and  Book  III.,  Chap.  IV.,  Sect.  4, 

nhibit  waste,  and  that  before  waste  com-  p.  644. 
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for  this  purpose  an  injunction  will  be  granted  before  the  bill  is  fikd. 
Equity  will,  likewise,  in  some  particular  cases,  restnun  the  teouit 
from  committing  waste,  where  he  is  dispunishable  by  law,  either  hj 
the  nature  of  the  estate,  or  by  express  grant  "  without  impeachmeot 
of  waste  (A) :"  but  where,  by  agreement  of  the  parties,  the  lease  is 
made  without  impeachment  of  waste,  equity  will  not  restrain  the 
lessee  from  cutting  timber,  ploughing,  opening  mines,  &c,  though 
such  lessee  shall  be  restrained  from  pulling  down  houses,  defiich^ 
seats,  &c.  (i).  But  a  Court  of  Equity  will  not  interfere  in  a  doubtful 
case  (A). 

Special  injunctions,  against  waste  or  injury,  are  obtained  on  special 
applications  only,  by  motion  or  petition  with  a  notice  ;—80inetaBes 
on  affidavit  before  answer, — sometimes  on  the  merits  disclosed  m  it; 
the  former,  however,  only  in  cases   of  great  importance,  injury  or 
urgency.     When  a  bill  is  filed  to  restrain  waste,  or  any  other  injurj 
very  detrimental,  so  that  it  is  necessary  to  lose  no  time,  an  injuDdiou 
may  be  applied  for  immediately  after  the  bill  is  filed,  by  special  mo- 
tion, supported  by  affidavit  of  the  grievance  (I).     On  a  motioo,  bow- 
ever,  to  stay  waste,  a  particular  title  must  be  shown  :  and  the  nio- 
tion  should  be  made  upon  affidavit  of  the  title,— of  the  waste  co«n- 
mitted, — and  a  certificate  of  the  bill  filed ;  for  it  will  not  be  granted 
without  positive  evidence  of  title  (m).    The  CJourt  vrill  not  grant  an 
injunction  to  stay  waste  in  digging  mines,  where  the  defendant  sets 
up  a  right  to  the  inheritance  of  the  estate,  till  the  answer  is  oomein, 
or  the  defendant  has  made  default  in  not  putting  in  his  answer;  far 
such  injunctions  are  never  granted  before  the  hearing  unless  the  de 
fendant  had  only  a  term  in  the  estate,  for  years,  or  for  life,  and  the 
reversion  was  in  the  plaintifi*(n). 

The  Court  of  Chancery  will  not,  in  any  case  whatever^  restiaina 
tenant  in  tail  from  committing  waste  (o).  It  is  said  also,  that  if  he 
grant  all  his  estate,  the  grantee  is  dispunishable  for  waste:  so  if  the 
grantee  grant  it  over,  his  grantee  is  likewise  dispunishable (p):  ^^ 
tenant  after  possibility  of  issue  extinct,  or  one  who  is  in  poesesooo  ia 
respect  of  a  trust,  is  not  liable  to  waste :  so,  no  injunction  can  he 
obtained  against  tenant  for  life,  at  the  suit  of  the  remainderman  ia 
fee,  though  there  is  an  intermediate  remainder ;  but  if  a  tenant  for  iifc 
*'  without  impeachment  of  waste,"  or  any  other  lessee,  cut  timber,^ 
as  not  to  leave  sufficient  for  repairs,  the  Court  will  restrain  him  fev> 
cutting  any  more  without  leave  of  the  Court    An  injunction  t9 1^ 


(h)  Where  a  clause  **  vrithout  impeach- 
ment of  waste"  is  inserted  in  a  lease  or  de- 
mise for  years,  it  will  have  the  same  efifect 
as  when  it  is  inserted  in  a  conveyance  of  an 
estate  for  life ;  and  the  Court  of  Chancery 
will  restrain  the  import  of  it,  in  the  same 
manner  as  in  the  case  of  an  estate  for  life. 
1  Cruise,  Dig.  tit.  8,  s«  12,  n. 


t)  2  Eq.  Cas.  Abr.  S99. 

k)  Savage  t.  aCommtr,  7  linli  i«.  I^. 

0  Park.  An.  47. 

m)  Damt  if.  Lea,  6  Yes.  jmL  7S1 

n)  Lowther  y.  Stamper^  S  Atk.  M. 

o)  See  1  Mad.  Cb.  Prac.  ISS,  ftc 

p)  8  Leon.  121. 
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strain  waste  cannot  be  granted  against  one  in  possession  under  a    Book  II T. 
claim  by  an  adverse  tide  (q) ;  or,  where  the  title  is  disputed,  as  be-      "sect.'*. 
tween  devisee  and  heir  at  law  (r).     But  where  the  defendant  insists 
on  his  own  tide,  but  admits  he  received  possession  from  the  plaintiff's 
teoant  without  the  plaintiff's  knowledge,  in  breach  of  the  tenant's 
duty,  such  an  injunction  may  be  granted  («). 

The  Court  will  grant  an  injunction,  at  the  suit  of  a  ground  land-  in  whose  Fa- 
lord,  to  stay  waste  in  an  under  lessee,  who  holds  by  lease  from  the  tion^niay"be' 
original  landlord,  upon  a  certificate  being  produced  of  the  waste  (t).  granted. 
So,  a  mortgagor  may  have  an  injunction  to  stay  waste  against  the 
mortgagee,  if  he  cut  down  timber,  and  do  not  apply  the  money 
arising  from  the  sale  in  sinking  the  interest  and  principal.     So,  where 
the  mortgagor  commits  waste,  the  Court  will  grant  the  mortgagee  an 
injunction;  for  they  will  not  suffer  the  mortgagor  to  prejudice  the 
mheritance.    So,  though  a  rector  may  cut  down  timber  for  the  repairs 
of  the  parsonage,  or  chancel  (but  not  for  any  common  purpose),  and 
is  entitled  to  botes  for  repairing  barns  and  outhouses  belonging  to  the 
parsonage,  an  injunction  to  stay  waste,  in  cutting  down  timber  in  the 
churchyard  will  be  granted,  till  the  cause  be  heard;  an  injunction 
may  also  be  granted  to  stay  waste  against  a  rector,  at  the  suit  of  the 
patron  («)•    An  injunction  to  stay  waste  may  be  granted  in  favour  of 
a  child  ia  ventre  sa  m^re  (:r).     An  injunction  may  be  granted  between 
tenants  in  common,  against  destruction;  but  not  against  pure  equi- 
table waste  (y).     In  one  case,  where  the  plaintiff  and  defendant  in 
possession  were  tenants  in  common,  an  injunction  to  stay  waste 
was  refused ;  but  on  affidavit  of  the  defendant's  insolvency,  it  was 
granted  (z). 

Every  common  trespass  is  not  a  foundation  for  an  injunction,  where  What  Acta  of 
it  is  only  contingent  and  temporary ;  but  if  it  continue  so  long  as  to  g^^JJ  "®^,J. ' 
become  a  nuisance,  in  such  case  the  Court  will  interfere,  and  grant  ^n  an  in- 
an  injunction  to  restrain  the  person  from  committing  it  (a).     A  tenant  ^"^  ^"' 
for  life  may  be  restrained  from  pulling  down  the  ancient  and  capital 
honse;  and  not  only  so,  but  the  Court  will  compel  him  to  put  it  in 
the  same  plight  in*  which  he  found  it;  the  Court,  it  is  said,  will  not 
decree  a  tenant  for  life  to  repair,  or  appoint  a  receiver  with  directions 
to  repair  (i).    So,  a  tenant  will  be  restrained  from  pulling  down  a 
bouse  and  building  another  to  which  the  landlord  objects  (c).    At  tlie 
present  day,  an  injttncti<»i  shall  be  granted  upon  an  affidavit  of  waste 
committed^  to  inhibit  any  waste  from  being  committed  by  tenant  for  life 
or  years, — aa  to  inhibit  meadow,  or  other  pasture,  not  ploughed  within 

(q)  Pitimaorth  v.  Hopitm,  6  Vea.  jan.  31.  (y)  Hole  v.  Thonuu,  7  Vea.  jun.  689. 

(r)  Smith  ▼.  CoUyer,  8  Vea.  jun.  89.  (z)  8  Bro.  Cha.  Caa.  S21. 

(j)  Norway  ▼.  Bowe,  19  Vea.  jun.  154.  (a)  Ckndson  ▼.  White,  8  Atk.  21 ;  and  aee 
{$)  Farrant  v.  Ltmel,  8  Atk.  723 ;  Ambl.      1  Mad.  Chan.  Prac  188,  &c 

105«  (b)  Wood  \.  Gaynoih  Amh\.  995, 

(«)  Straeky  v.  Frmu^,  2  Atk.  217.  (c)  Smyth  v.  Carter,  18  Beav.  78. 
(^)  S  Atk.  211. 
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Book  III.     twenty  years,   being  ploughed :  but  not  against  a  lessee  who  had 
Sect.  4.       agreed  to  pay  20s  per  acre  per  annum,  increase  of  rent,  if  he  ploogbed 
a  meadow :  so  it  wiJl  be  granted  to  inhibit  ancient  indosares  being 
thrown  down,  or  bouses  being  pulled  down  (d).     So  it  will  be  gnnted 
to  restrain  a  tenant  from  doing  damage  and  removing  crops,  manoie, 
&c.,  except  according  to  the  custom  of  the  country  («).    The  Cooit 
will  award  a  perpetual  injunction  to  restrain  waste  by  ploiighiog, 
burning,  breaking  or  sowing  down  lands  (/).     In  one  case,  whoe 
there  was  an  express  covenant,  an  injunction  was  granted  to  restrain  a 
tenant  from  breaking  up  meadow  for  the  purpose  of  building;  aldxNigli 
the  Lord  Chancellor  doubted  if  it  could  be  done  without  an  eiproB 
covenant  (^).     An  injunction  was  granted  against  ploughing  up  ps»- 
ture  when  there  was  only  a  covenant  to  manage  the  farm  in  alrasband- 
like  manner  (A).     An  injunction  has  also  been  granted  to  prevent  land 
being  sown  with  pernicious  crops  (a).     A  tenant  holding  under  the 
Court  by  lease  with  the  usual  covenant  to  cultivate  in  a  husbandiike 
manner  and  not  to  commit  vraste,  in  a  motion  by  the  receiver  a  con- 
ditional order  had  been  granted  for  an  injunction  to  restrain  him  from 
sowing  a  large  quantity  of  flax,  and  from  breakmg  up  grass  land.  Oa 
a  motion  to  show  cause,  there  being  contradictory  affidavits  as  to  the 
advantage  or  disadvantage  of  the  mode  of  tillage,  the  motion  was 
directed  to  stand  over,  with  liberty  to  the  receiver  to  bring  an  adioB 
at  law  on  the  covenant,  serving  notice  on  the  parties  inter^ted  in  the 
estate,  the  tenant  in  the  meantime  to  have  liberty  to  go  on  with  his 
tillage  on  his  own  peril  (k).     An  injunction  shall  go  to  restrain  the 
defendant  from  injuring  fishponds  (/).     A  tenant  for  life,  even  without 
impeachment  of  waste,  will  be  restrained  also  from  cutting  down  trees 
in  lines  or  avenues,  or  ridings  in  a  park,  whether  planted  or  growmg 
naturally ;  or  trees  not  of  a  proper  growth  to  be  cut :  and  though  be 
be  tenant  for  life,  with  liberty  to  cut  timber  '^  at  seasonable  times,*'  he 
is  not  to  cut  trees  planted  for  ornament  or  shelter  to  the  mansoo- 
house,  or  sapling  trees  not  fit  to  be  cut  or  felled  for  timber  (m).  This 
extends  to  a  clump  of  trees  planted  on  a  common,  two  miles  fram  tbe 
house,  for  ornament  (n).     An  injunction  against  cutting  omamentv 
timber  must,  however,  be  confined  to  timber  standing  for  ornament  or 
shelter ;  in  one  case,  the  Court  refused  to  extend  it,  by  inserting  nie 
words  "contribute  to  ornament (o).'*     With  respect  to  threatened* 
impending  waste,  the  act  of  sending  a  surveyor  to  mark  out  trees,  ist 
sufficient  ground  for  an  injunction  (p).     So,  a  threat  to  open  mBKSi 

(d)  Com.  Dig.  tit.  Chancery  (D  11) ;  and  (i)  PraU  ▼.  BreU,  2  Mad.  62. 

see  London  [Mayor)  v.  Hedger,  18  Vea.  juo.  (k)  Savage  ▼.  OCommor,  7  Iiiih  Jar.  l^^ 

S55,  (/)  2  Bro.  Cha.  Caa.  64. 

(e)  Onslow  v. ,  16  Ves.  jun.  178.  (m)  S  Atk.  95,  215.  755.                    . 

(/)  4  Bro.  Pari.  Caa.  877.  (a)  Dounukire(MarqMis)Y.Amdyt{i^f' 

(g)  Grey  de  Wilton  {Lord)  v.  Saxon,  6  6  Vea.  jun.  107.                                       „ 

Yes.  jun.  106;  and  see  KimpUm  v.  Eve,  8  (o)  ^tfimit  ▼.  JrJV4nMr«,8yea.jaa.7% 


.     ^ (o)  . 

Yes.  &  Bea.  849.  (p)  Jaekwom  ▼.  Caior,  5  Vca.  Jan.  6S&^ 

(A)  Drury  ▼.  MoUne,  6  Yea.  jun.  828. 


entitles  a  party  to  come  into  Uourt  to  restrain  tne  party,    liven  it  a    -book  hi. 
tenant  for  life  insist  on  a  right  to  do  waste,  and  have  none,  the  rever-     "sect.V 
sioner  may  have  an  injunction,  though  no  proof  of  waste  appear  {q), 

(b)  Injunction  against  Proceedings  at  Law* 
The  injunction  to  restrain  proceedings  at  law  is  either  common  or  When  and  how 
special.    The  former  merely  stays  execution  in  the  action,  unless  it  a^i"nrt  Pro- 
be specially  extended  to  the  trial  of  the  cause ;  the  latter  can  be  had  ceedingt  at 

,  Law  is 

in  those  cases  only  where  there  has  been  no  opportunity  of  obtaining  granted, 
the  former,  as  in  case  of  judgment,  warrant  of  attorney,  or  the  like. 
By  the  terms  of  the  special  injunction,  granted  before  answer,  it  is  to 
continue  until  answer  or  further  order ;  and  therefore  it  may  be  dis- 
solved, either  upon  the  coming  in  of  the  answer,  or  upon  affidavit 
before  answer.  In  some  oppressive  cases  a  perpetual  injunction  will 
be  granted,  particularly  where  the  Court  has  directed  a  trial,  or  where 
the  subject  of  a  verdict  is  odious  in  its  nature  (r). 


Sect.  6. — For  Discovery. 
Every  bill  in  equity  is  in  effect  a  bill  of  discovery ;  but  the  bill  spe-  Nature  and 
cffically  so  called  is  one  for  the  discovery  of  facts  peculiarly  within  the  for^Si^o^'ery. 
knowledge  of  the  defendant,  or  of  deeds  or  other  things  in  his  custody. 
It  IS  generally  used  in  aid  of  some  Court  or  jurisdiction  not  having 
power  to  compel  a  discovery  on  oath ;  it  is  never  allowed  in  ecclesias- 
tical jurisdiction,  and  cannot  be  amended  by  adding  parties  {s).    Some- 
times relief  is  prayed  as  well  as  discovery* 


Sect.  6. — To  compel  Partition. 
A  partition  is  when  two  or  more  coparceners,  joint-tenants  or  tenants  Nature  of  Par- 
in  commoD,  agree  to  divide  the  lands  so  held  among  them  in  severalty,      ^^ 
»ch  taking  a  distinct  part.     By  the  common  law,  coparceners,  being 
M>inpellable  to  make  partition,  might  have  made  it  by  parol,  but  joint- 
enants  and  tenants  in  common  must  have  done  it  by  deed :   and  in 
K>th  cases,  the  conveyance  must  have  been  perfected  by  livery  of 
eisin  ;   but  tbe  Statute  of  Frauds,  29  Car.  II.  c.  3,  has  abolished  this 
ifstiDction,  and  made  a  deed  in  all  cases  necessary  (t). 
The  coarse  of  proceeding  to  compel  a  partition  between  persons  Nature  of  Par- 

in  Equity. 

{q)  CHhgam  v.AMtVA,  2  Atk.  1S2{  Barnard.  without  stint,  which  shall  not  be  divided; 

It.  but  the  eldest  sister,  if  she  please,  shall  have 

(r)  See  also  ante^  823.  them,  and  make  the  others  a  reasonable 

(«)  1  Mad.  Chan.  Pnu:.  196,  ftc.  satisfaction  in  other  parts  of  the  inheritance; 

(/)  2  Black.  Com.  824.    There  are  some  or  if  that  cannot  be,  they  shall  have  the  pro> 

uigs,  indeed*  in  their  nature  impartable ;  fits  of  the  thing  by  turns,  in  the  same  man> 

the  mansion-house,  common  of  estovers,  ner  as  they  take  an  advowson. 
piflcary  onceitain,  or  any  other  common 
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Book  III.     jointly  interested  is  by  a  suit  in  equity  («).     On^a  bill  for  a  partitkn 
Sect.  6.       between  two  joint-tenants,  the  plaintiff  must  show  a  title  for  bimsetf, 
and  not  allege  generally  that  he  is  in  possession  of  a  m(»ety  (x).  On 
such  a  bill  neither  side  pays  costs ;  because  it  is  for  the  benefit  of  both 
parties  to  have  their  shares  in  severalty  :  but  where  a  bill  was  to  settle 
the  boundaries  of  a  manor,  and  it  was  decreed  that  each  party  shodd 
give  to  the  other  a  note  of  their  boundaries,  and  that  it  should  be  tried 
in  a  feigned  issue ;  and  the  issue  being  found  for  the  defendant,  oo  die 
first,  second  and  third  trial,  he  was  not  only  allowed  the  costs  of  til 
the  trials  at  law,  but  also  the  costs  in  equity ;  in  regard  that  tk 
defendant  had  no  bill,  and  the  plaintiff  might  have  tried  it  at  law, 
without  coming  into  a  Court  of  Equity  (y).     On  a  partition  in  Chan- 
cery, every  part  of  the  estate  need  not  be  divided ;  for  it  is  sofficieot 
if  each  tenant,  jointly  interested,  have  an  equal  share;  thus,  forei- 
ample,  if  there  are  three  houses  of  different  value,  to  be  divided  among 
three,  it  would  not  be  right  to  divide  every  house ;   but  some  reeoo- 
pense  is  to  be  made,  either  by  a  sum  of  money,  or  rent  for  owdty  of 
partition  to  those  who  have  houses  of  less  value  (z).     Where  partitioa 
was  made  between  the  daughters  of  one,  in  whom  the  way  to  a  oiB 
had  been  extinguished  by  unity  of  possession,  and  the  mH  aod  way 
were  assigned  to  one,  and  the  land  to  the  other;  it  was  held,  tint  die 
way  was  revived,  as  though  it  was  a  new  way  (a).     If  rentbeass^wd 
for  owelty  of  partition,  there  being  three  parceners,  and  rent  aaagned 
to  two,  if  it  were  a  grant  they  would  be  joint-tenants,  and  the  RSt 
would  survive ;   whereas,  it  being  but  an  a|^intmeiit,  if  either  of 
them  die,  the  rent  shall  go  to  the  heir  of  the  deceased,  and  not  «w* 
vive. 

(«)  PreTiouBtothe8tatate8&4WnLIV.  posseaaion;  and  S,  held  sudi  of  ber  »< 

c.  27»  8. 36,  this  might  also  have  been  effected  premises  by  virtue  of  Ae  partition,  aa^  ^ 

by  an  action  in  the  conamon  law  courts,  called  enjoyed  her  part  till  bar  deadi,  aod  bosf  * 

a  writ  of  partition,  but  the  method  by  suit  the  time  of  the  partition  aomeirhit  li^ 

in  equity  had  latterly  been  more  usually  than  S.*Sj  M.  in  consideFatioo  thereof  piB 

adopted.  the   tajtes  and  levies  dmrjir^-^i   up«*  -^ 

»  C^rtwrighi  v.  PuHney,  2  Atk.  380*  The  husbands  being  both  de^jdr  Eiw  bB  «* 

^)  2  P.  Wttjn.  376.  brought  a|fnmsn  S.  to  confirm  ibe  '^^^ 


,■)  1   P.  Wms.  4*7.     If  a  Joint- tenant  the  said  estates.    The  Lord  Chatvcafl*** 

upon  on-dty  [equflliry]  of  pnrtitton,  think  that  the  ngreement  of  ihe  huebiii&»i 

proper  to  accept  of  a  continent  uncertain  not  bind  the  inheritunce  of  the  wi»f»J  i* 

advantage,  where  one  moiety  of  the  land  is  was  a  looff  enjoyment  under  it  of  MJ  W*^ 


of  superior  vaJue  to  the  other,  it  will  not  unlesi  it  had  been  originatty  the  J^ 

lacftte  the  agreement.    Where  M.  and  S.J^  of  the  wives  ;  but  S.  c»tisentiag  ••*»*•' 

daughtera  And  coheirs  of/.  J.,  being  sei^fed  joymenlof  the  se^efiil  years  of  tfeeMli^ 

in  fee  of  certain  lands^  the  fortner  married  mtBcs  that  had   been  held   id  nr^aifty.  ^ 

T.  /.  and  the  latter  W,  R.^  and  by  mutual  was  decreed,  that  the  plaintiff  and  dri» 

flgreement  between  their  husbands,  a  par-  ant  should  take  in  strvcralty  aocortlift^ 

tition    was  made  of  the  said  premiHes  be-  ireiand  v.  RiUU,  1  Atk.  5+L 

tweet*  them  and  the  hoira  of  M.  and  5.,  by  (a)  Bro.   Abr,   Extnguithmfmii  pt  tJi  ■ 

which  each  of  them  agreed  to  take  one  part  Boa.  &  PuL  37 6^  n.  (a), 
thertiof,  which  they  did,  and  entered  into 
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Sect.  7. — In  Cases  ofJEjectment  ^ 

Courts  of  Equity  will  relieve  tenants  in  cases  where  ejectments  have  ^ 
been  brought  against  tfiem,  for  breaches  of  covenant  caused  by  un-  £q 
avoidable  ignorance  or  accident,  and  where  the  amount  of  damage  ^' 
done  can  be  clearly  computed ;  but  where  the  breaches  are  caused 
by  the  tenant's  wilful  neglect  or  defaulti  Courts  of  Equity  will  not  re- 
lieve,  except  in  cases  where  it  has  been  by  nonpayment  of  a  fixed 
sum  of  money  (b).    The  consequence  is,  that  such  relief  can  seldom 
be  obtained,  except  where  ejectments  are  brought  for  nonpayment  of 
rent. 

Formerly  this  relief  might  be  obtained  in  all  cases  at  almost  any  Efec 
time  (c),  but  now  the  stat.  4  Geo.  II.  c.  28,  enacts,  sect.  2,  that  in  case  ^.^g^ 
lessees  suffer  judgment  to  be  recovered  in  ejectment  without  paying 
the  rent,  and  arrears  and  costs,  and  without  filing  a  bill  for  relief  in 
equity  within  six  months  after  execution,  then  they  shall  be  barred 
and  foreclosed  fi'om  all  relief  in  law  and  equity,  other  than  by  writ  of 
error.  Sect.  3  enacts,  that  in  case  the  lessee  or  other  person,  claim- 
ing any  interest  in  the  lease,  shall,  within  six  months,  file  a  bill  for 
relief  in  equity,  such  person  shall  not  have  any  injunction  against  the 
proceedings  at  law  on  the  ejectment  unless  he  shall,  within  forty  days 
after  answer  filed  by  the  lessor  of  the  plaintiff  in  the  ejectment,  bring 
into  Court  such  sum  of  money  as  the  lessor  of  the  plaintiff  shall  swear 
to  be  due  and  in  arrear,  over  and  above  all  just  allowances ;  and  also 
the  costs  taxed  in  the  suit ;  there  to  remain  till  the  hearing,  or  to  be 
paid  out  to  the  lessor  or  landlord,  on  good  security ;  and  in  case  of  a 
bill  so  filed,  the  lessor  of  the  plaintiff  shall  be  accountable  only  for  so 
much,  and  no  more,  as  he  shall  really  and  bon&  fide,  without  fraud, 
deceit,  or  wilfiil  neglect,  make  of  the  demised  premises ;  and  if  what 
shall  be  so  made  by  the  lessor  of  the  plaintiff  happen  to  be  less  than 
the  rent  reserved  on  the  lease,  then  the  lessee,  before  he  shall  be 
restored  to  possession,  shall  pay  the  lessor  what  the  money  so  made 
fell  short  of  the  reserved  rent  Sect.  4  provides,  that  if  the  tenant 
shall  before  trial  tender  to  the. landlord,  or  pay  into  Court,  all  the 
rent  in  arrear,  together  with  costs,  all  further  proceedings  shall  be 
discontinued  in  the  ejectment  (d),  and  that  if  the  lessee,  &c.,  or  their 
executors,  &c.,  shall,  upon  the  bill  so  filed,  be  relieved  in  equity,  he 
shall  have,  hold  and  enjoy  the  demised  lands  according  to  the  lease 
thereof  made,  without  any  new  lease  to  be  thereof  made.  The  true 
end  and  professed  intention  of  the  Act  of  Parliament  is,  to  take 
off  from  the  landlord  the  inconvenience  of  his  continuing  always 
liable  to  an  uncertainty  of  possession,  firom  its  remaining  in  the  power 
of  the  tenant  to  offer  him  a  compensation  at  any  time,  in  order  to 

(ft)  Adams,  Eject  156,  4th  ed.  (d)  See  ante,  786. 

(e)  Ibid.  122,  4th  ed. 
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.  Book  III.  found  an  application  for  relief  in  equity ;  and  to  limit  and  confine  the 
Sect.  7.       tenant  to  six  calendar  months  after  execution  executed  for  his  doing 

"^  this ;  or  else,  that  the  landlord  should  from  thenceforth  hold  the  de- 

mised premises  discharged  from  the  lease  («).  It  may  be  questioned 
whether  these  enactments  apply  to  any  cases  except  those  named  in 
the  previous  part  of  the  second  section  (/),  namely,  where  there  is  no 
sufficient  distress  on  the  premises,  so  as  to  limit  the  time  within  iitiA 
relief  can  be  obtained  in  equity  in  such  cases  only;  it  has,  howefer, 
been  decided,  that  these  enactments  apply  to  all  cases  where  there  is 
half-a-year*s  rent  in  arrear,  and  a  right  of  re-entry  in  the  landlord (y), 
although  those  decisions  do  not  appear  satisfactory  (A). 

In  other  Eject-  The  Courts  of  Equity  will,  it  seems,  sometimes  interfere  and  grant 
a  perpetual  injunction  against  a  person  proceeding  at  law  to  try  an 
ejectment,  where  previous  ejectments  have  been  tried,  and  the  right 
has  been  settled  to  the  satisfaction  of  the  Court  (i). 

(e)  Per  Lord  Mansfield,  in  Doe  d.  HUehmt  (h)  See  ante,  786. 

y.  Lewis,  1  Burr.  619.  (t)  See  ante,  828 ;    and  AduB,  Eject 

(/)  Ante^  718.  809,  4th  ed. 
(^)  Adams,  Eject  124^  ftc,  4tfa  ed. 
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DECT.  1. — Larceny  in  Lodgings.  Sect.  I. 

By  section  46  of  stat.  7  &  8  Geo.  IV,  c.  29,  it  is  enacted,  "that  if  any  ^ungin  ~^ 

person  shall  steal  any  chattel  or  fixture,  let  to  be  used  by  him  or  her,  Lodgings. 

in  or  with  any  house  or  lodging,  whether  the  contract  shall  have  been 

entered  into  by  him  or  her,  or  by  her  husband,  or  by  any  person  on 

behalf  of  him  or  her,  or  her  husband,  every  such  offender  shall  be 

deemed  guilty  of  felony,"  and  if  the  value  of  the  property  stolen 

exceeds  51.  (a)  he  shall  be  punished  as  in  the  case  of  simple  larceny. 

This  enactment  is  much  more  extensive  than  the  3  W.  k  M.  c.  9, 

s.  5,  which  was  the  first  that  made  the  stealing  by  lodgers  felonious ; 

and  many  of  the  difficulties  that  arose  as  to  drawing  the  indictment 

under  the  last^mentioned  statute  seem  to  have  been  removed  by 

this  (J). 

Property  of  the  value  of  40«.  (under  12  Anne,  stat.  1,  c.  7),  left  at  a 
house  by  mistake,  and  delivered  to  the  occupier,  under  the  supposition 
that  it  was  for  one  of  the  persons  in  the  house,  was  held  entitled  to  the 
protection,  so  as  to  make  the  stealing  of  it  by  a  lodger,  under  the  pre- 
tence that  it  was  his,  a  capital  offence  under  that  act  (c). 


Sect.  2. — Arson. 
The  statute  7  Will.  IV.  &  1  Vict  c.  89,  s.  2,  enacts,  that  "  whoso-  ^^VJJ^^jJ^ 
ever  shall  unlawfully  and  maliciously  set  fire  to  any  house,  stable,  of  Arson. 
coachhouse,  out-house,  warehouse,  office,  shop,  mill,  malt-house,  hop- 
oast,  bam  or  granary,  or  to  any  building  or  erection,  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof,  whether  the  same 
or  any  of  them  respectively  shall  then  be  in  the  possession  of  the 
offender,  or  in  the  possession  of  any  other  person,  with  intent  thereby 
to  injure  or  defraud  any  person,  shall  be  guilty  of  felony,"  and  being 
convicted  thereof  shall  be  transported  for  life,  or  for  not  less  than 
fifteen  years,  or  be  imprisoned  for  not  more  than  three  years.    This 
act  seems  to  define  clearly  what  sort  of  buildings  it  is  arson  to  bum ;  ^ 
and  the  omission  of  the  common  law,  and  of  the  statute  9  Geo.  I.  c.  22, 


(a)  12  Vict,  c  11,  t.  2. 
(6)  Car.  C.  L.  141,  318. 


(c)  A  V.  Carrolh  Ryan  &  Moo.  C.  C. 
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Book  m.     — the  Black  Act, — ^to  make  the  burning  of  the  house  by  the  owner,  or 
SicT,  2.       ^7  ^  tenant  in  possession,  felony,  is  also  supplied. 

Sbct.  3. — Forcible  Entry  and  Detainer. 
The  offence  of  forcible  entry  and  detainer  is  defined  to  be  the 
violent  taking  or  keeping  possession  of  lands  and  tenemeDts,  with 
menaces^  force,  and  arms,  and  without  the  authority  of  law  {d).   This 
was  fonn^y  allowable,  under  certain  circumstances,  to  every  peisoo 
disseised  er  put  out  of  possession  (e) ;  but  being  found  very  y^ 
didal  to  the  public  peace,  it   was  thought  necessary,  by  varioas 
statutes  (the  latest  of  which  was  the  21  Jac.  I.  c.  15),  to  restranaH 
persons  whatever  from  the  use  of  such  violent  methods  to  do  them- 
sdves  justice  (/).    Where  there  has  been  a  forcible  entry  made  into 
a  frediold,  it  is  punishable  by  statute  5  Rich.  II.  st.  1,  c.  8,  with  im- 
prisonment and   ransom  sit  the  Queen's  will.    Though  the  statate 
mentions  entry  only,  if  expulsion  be  laid  in  the  indictment  and  proved, 
the  prosecutor  may  obtain  restitution  (g) ;  though  no  restitutioo  can 
be  awarded  by  31  Eliz.  c.  1 1,  .if  the  defendant  have  been  permitted  to 
remain  quietly  in  possession  for  three  years  previously  to  the  finding 
of  the  indictment  (A).    An  indictment  lies  also  at  common  law  fort 
forcible  entry,  although  it  is  generally  brought  on  the  acts  of  parlia- 
ment (t).    No  expulsion  or  detainer  in  this  case  need  be  proved,  be- 
cause no  restitut]<Hi  can  be  awarded  (S).    The  tenement  in  which  the 
force  was  made  must  be  described  with  convenient  certainty ;  and  the 
indictment  must  set  forth,  that  the  defendant  actually  entered,  and 
ousted  the  pvty  grieved,  and  continued  his  possession  at  the  time  d 
finding  the  indictment,  otherwise  he  cannot  have  restitution,  becaose 
it  does  not  appear  that  he  needs  it({).     If,  however,  a  man's  wife, 
chiMroi  or  servants  continue  in  the  house,  or  upon  the  land,  be  is  not 
ousted  of  his  possession ;  but  his  cattle  being  upon  the  ground  do  not 
preserve  his  possession  (m).  ^  A  repugnancy  in  setting  forth  the  ofienoe 
in  an  indictment  upon  any  of  fiie  statutes  is  an  incurable  ftidt(a): 
an  indictment  for  forcible  entry  was  quashed,  therefore,  for  not  setd&g 
forth  that  the  party  was  seised  or  disseised,  or  what  estate  he  bad  in 
the  tesienent;  for  if  he  had  only  a  term  for  years,  tfien  the  entry 
nmt  be  laid  into  the  freehold  of  ^.  in  ttie  possesion  of  JB. (o).   Upon 

(d)  4  Bfaick  Cm.  148.  Bukr.  l7Zh 

(f )  1  Hawk.  P.  C.  c  64,  8.  1.  (k)  Rexv.  Wibem,  8  Term  RqnS^.  1^ 

(/)  AMiOQgh  «  muk  mtj  arm  htttuelf  indictment  for  forcible  eokry  mto  leaMhnM 

and  bis  fncnda  far  tbc  defence  of  the  pos-  premises  is  ftmnded  on  statute  21  Jac  i. 

aessi<m  of  bis  bouse,  against  socb  as  tbreaten  e.  1 5  ;  for  a  forcible  detainer,  on  8  Hfea.  Vt. 

fea  Bsake  an  nniawfU  entry,  he  cannot  bnr-  c.  9,  or  31  Jab.  I.  c.  15. 

fully  do  the  same  in  defence  of  his  close.  (0  Hawk.  P.  C.  c.  64,  sa.  S7,  41. 

Rtx  ▼.  Bngw  ( AUkp),  1  Rosa.  C  &  M.  (m)  Dalt.  c  1^2. 

256.  (a)  1  Hawk.  P.  C.  cM,  a.  SO. 

C^)  1  Hawk.  P.  C.  c  64,  s.  41.  (o)  3  Salk.  169;  8  Butt.  1733;  and  wet 

(k)  Arcbb.  Crim.  Law.  Reg.  t.  Bom$er,  8  DowL  128 ;  1  WS.  WdL 

(<)  Per  Wihnot,  J.,  in  Re*  ▼.  JBalv/,  3  &  Hod.  34^. 


has  a  discretion  to  refuse  to  award  restitution  (p).    The  tenant  whose      ^ect!  s.  ' 
land  has  been  entered  upon  or  withholden  by  force,  was  formerly 
held  not  to  be  a  competent  witness  upon  an  indictment  founded  on 
21  Jac.  I.  c.  16,  or  8  Hen.  VI.  c.  9  (q). 

By  statute  8  Hen.  VI.  c.  9,  s.  6,  if  any  person  be  put  out,  or  dis*  Punishment  of 
seised  of  Miy  lands  or  tenements  m  a  forcible  manner,  or  put  out  ActionT"^^  ^^ 
peaceably,  and  after  holding  out  with  strong  hand ;  the  party  grieved 
shaH  have  a  writ  of  trespass  against  the  disseisor ;  and  if  he  recovers, 
he  shall  have  treble  damages,  and  the  defendant  moreover  shall  make 
fine  and  ransom  to  the  king.  This  statute  applies  only  to  a  person 
having  the  freehold  (r) :  and  he  shall  recover  as  well  for  the  mesne  oc- 
cupation, as  for  the  first  entry :  and  although  he  shall  recover  treble 
dami^es,  yet  he  shall  recover  costs,  for  the  word  '^  damages"  mciudes 
costs  of  suit(<). 

By  statute  8  Hen.  VI.  c.  9,  for  a  more  speedy  remedy,  &e  party  Punishment  of 
grieved  may  complain  to  any  one  justice,  or  to  a  mayor,  sheriff  or  j^jjca"*^^  ^ 
bailiff  within  their  liberties  (f).  Concerning  which  power  of  the  jus- 
tice, it  is  enacted  as  follows  :~After  complaint  made  to  such  justice, 
by  the  party  grieved,  of  a  forcible  entry  made  into  lands,  tenem^its 
or  other  possessions,  or  forcibly  holding  thereof,  he  shall,  within  a 
convenient  time,  at  the  costs  of  the  party  grieved  (without  any  exa* 
mining  or  standing  upon  the  right  or  title  of  either  party),  take 
sufiident  power  of  the  comity,  and  go  to  the  place  where  the  force 
is  made(«)%  All  people  of  the  county,  as  well  the  iriieriff  as  others, 
shall  be  attendant  on  the  justices,  to  arrest  the  offenders,  on  pain  of 
imprisonment  and  fine  to  the  Queen :  and  if  the  doors  be  shut,  and 
they  within  the  house  shall  deny  the  justice  to  enter,  it  seems  he  may 
br^Js  open  the  house  to  remove  the  force  (x) :  if,  after  the  entry  made, 
the  justice ''  shall  find  such  force,  he  shall  cause  the  offenders  to  be 
arrested  ;**  and  the  offenders  being  arrested,  they  shall  be  put  in  the 


(p)  Reg.  ▼.  Borland,  8  Ad.  &  El.  826 ;  1 
Per.  &  Dat.  93 ;  1  Will  WoL  &  Hod.  604 ; 
2  Mood.  &  Rob.  141. 

(q)  R$*  ▼.  mUiams,  9  Barn.  &  Creft.  549 ; 
4  Man.  &  Ryl.  471.  See  also  Rex  ▼.  Betxtm, 
Ry.  ft  Mood.  N.  P.  Ca.  242. 

(r)  CoU  V.  Bagk,  8  Bam.  &  Creb.  409. 

(s)  Dalt.  c.  129.  This  action  being  at  the 
miit  of  the  party,  and  only  for  the  right,  ia 
only  maintaiBable  where  the  entry  of  the 
defendant  was  not  lawful :  for  if  a  man  enter 
with  force,  where  his  entry  ia  lawfiil,  he 
shall  not  be  punished  by  way  of  action ;  but 
yet  he  may  be  indict<ed  upon  the  statute,  fot 
the  indictment  is  for  the  force  and  for  the 
Queen,  and  he  shall  make  fine  to  the  Queen 
although  his  right  is  never  so  good. 

(<)  Although  one  justice  alone  raajr  pro- 
ceed in  such  cases,  yet  it  may  be  advisable 
for  him,  if  the  time  for  viewing  the  force 
will  sufiTer  it,  to  take  for  his  assistance  one 
or  two  more  justices. 


(«)  Dah.  c.  44 ;  1  Hawk.  P.  C.  o.  66,  s.  8. 
The  justice  ought  to  "make  a  record  of 
such  force  by  him  viewed ;"  which  record 
shall  be  a  sufficient  conviction  of  the 
offenders,  and  the  parties  shall  not  be  al- 
lowed to  traverse  it  This  record,  being 
made  out  of  the  sessions,  by  a  particulitf 
justice,  may  be  kept  by  him ;  or  he  may 
make  it  indented,  and  citify  the  one  part 
into  tlie  Queen's  Bench,  or  leave  it  with 
the  clerk  of  the  peace ;  and  the  other  part 
he  may  keep  himselC  For  this  view  of  the 
force  by  the  justice,  being  a  judge  of  re- 
cord, makes  his  record  thereof,  in  the  judg- 
ment of  the  law,  as  strong  and  effectual  as  if 
the  offenders  had  confessed  the  force  before 
him;  and  as  far  as  regards  the  restraining 
of  traverse,  more  effectual,  than  if  the  force 
had  been  found  by  a  jury,  upon  the  evi- 
dence of  others. 

(«)  Dalt.  c.  44. 
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Punishment 
when  amount- 
ing to  Riot 

What  18  a  ford- 
hie  Entry. 


next  gaoly  there  to  abide  convict  by  the  record  of  the  same  jostioe, 
ontil  they  have  made  fine  and  ransom  to  the  Queen ;  15  Rich.  II.  c  2. 
A  conviction  for  a  Forcible  detainer  must  show  on  the  face  of  it  ao 
unlawful  entry,  as  well  as  a  forcible  detainer :  a  conviction  on  the  fiew 
merely  of.  the  justices,  without  any  evidence  of  an  unlawfiil  eotrj,  is 
bad,  even  though  information  and  complaint  of  an  unlawful  expabion 
be  stated  (y).  An  inquisition  taken  under  the  8  Hen.  VI.  c  9,  AxnU 
set  forth  the  estate  possessed  by  the  party  in  the  property  {z).  It  is 
doubtful  whether  the  holding  over  by  a  termor  after  the  expintioD  of 
his  term  is  constructively  an  unlawful  entry  (a).  The  Court  will  not 
compel  magistrates  to  hear  a  complaint  and  act  summarily  onder  the 
statutes  (ft). 

Although  regularly  the  justices  only  who  were  present  at  the  in- 
quiry, and  when  the  indictment  was  found,  ought  to  award  restitatioa; 
yet  if  the  record  of  the  presentment  or  indictment  be  certified  by  die 
justice  or  justices  into  the  Queen's  Bench,  or  the  same  presentmeot  or 
indictment  be  removed  or  certified  thither  by  certiorari,  the  jusOoesof 
that  Court  may  award  a  writ  of  restitution  to  the  sheriff,  to  restore 
possession  to  the  party  expelled ;  for  the  justices  of  the  Queen's  Bench 
have  a  supreme  authority  in  all  cases  of  the  crown  (c).  Also  where, 
upon  removal  of  the  proceedings  into  the  Queen's  Bench,  die  con- 
viction shall  be  quashed,  the  Court  will  order  restitution  to  the  party 
injured.  Where  a  conviction  of  forcible  entry  was  quashed  for  the 
uncertainty  of  messuage  or  tenement,  but  the  restitution  was  opposed, 
on  an  affidavit  that  the  party's  title  (which  was  by  lease)  was  expired 
since  the  conviction ;  the  Court  said,  they  had  no  discretionary  power 
in  this  case,  but  were  bound  to  award  restitution  on  quashing  the  con- 
viction (rf). 

If  a  forcible  entry  or  detainer  shall  be  made  by  three  posoos  or 
more,  it  is  also  a  riot,  and  may  be  proceeded  against  as  such,  if  no 
inquiry  has  before  been  made  of  the  force  («). 

In  general,  it  seems  clear,  that  to  denominate  the  entry  forcible^  it 
ought  to  be  accompanied  with  some  circumstances  of  actual  violemx 
or  terror;  and  therefore  that  an  entry,  which  has  no  other  force  dun 
such  as  is  implied  by  the  law  in  every  trespass  whatsoever,  is  not 
within  these  statutes  (/).  With  respect  to  violence,  it  seems  to  he 
agreed  that  an  entry  may  be  forcible,  not  only  in  respect  of  a  violeDoe 
actually  done  to  the  person  of  a  man, — as  by  beating  him  if  he  refbse 
to  relinquish  his  possession ; — ^but  also  in  respect  of  any  other  kind  of 
violence  in  the  manner  of  the  entry, — as  by  breaking  open  the  doors 

1  Ne?.  &  Man.  58. 

(6)  Ex  parte  Dtwg,  2  DowL  N.  S.  Si 

(e)  Dalt  c.  44. 

id)  Bex  ▼.  Jemee,  1  Str«.  474. 

(e)  Dalt.  c.  44. 

(/)  Bex  T.  SmyA,  5  Car.  ft  Pay.  SOI;  1 
Mood,  ft  Rob.  155. 


(v)  Bex  V.  intern,  8  Ad.  ft  El.  817 ;  1  Ad. 
ft  El.  627:  5  Nev.  ft  Man.  184;  6  Nev. 
ft  Man.  626,  852;  3  Nev.  ft  Man.  753; 
1  Har.  ft  Wol.  887  ;  2  Har.  ft  Wol.  225. 

(s)  Beg.  ▼.  Boweer,  8  DowL  128 ;  1  WUl. 
Wol.  ft  Hod.  845. 

(a)  Bex  ▼.  Oakley,  4  Barn,  ft  AdoL  307 ; 
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of  a  house,  whether  any  person  be  in  it  or  not,  especially  if  it  be  a 
dwelling-house ;  and  perhaps,  also,  by  an  act  of  outrage  after  the 
entry, — as  by  carrying  away  the  party's  goods.     It  seems,  however,  " 
that  an  entry  is  not  forcible,  by  the  bare  drawing  up  a  latch,  or  pulling 
back  the  bolt  of  a  door,  there  being  no  appearance  therein  of  being 
done  by  a  strong  hand  or  multitude  of  people :  and  it  has  been  held, 
that  an  entry  into  a  house  through  a  window,  or  by  opening  a  door 
with  a  key,  is  not  forcible  (ff).    With  respect  to  the  circumstances  of 
terror^  it  is  to  be  observed,  that  wherever  a  man,  either  by  his  beha- 
viour or  speech  at  the  time  of  his  entry,  gives  those  who  are  in  pos- 
session just  cause  to  fear  that  he  will  do  them  some  bodily  hurt,  if 
they  will  not  give  way  to  him,  his  entry  is  esteemed  forcible.    This 
is  the  case  whether  he  cause  such  a  terror,  by  carrying  with  hinr  an 
unusual  number  of  attendants ;  or  by  arming  himself  in  such  a  manner 
as  plainly  intimates  a  design ;  or  by  actually  threatening  to  kill,  maim 
or  beat  those  who  shall  continue  in  possession ;  or  by  giving  out  such 
speeches  as  plainly  imply  a  purpose  of  using  force  (A).     It  seems  that 
if  a  person  enter  into  another  man's  house  or  ground  with  apparent 
violence,  though  it  be  but  to  cut  or  take  away  his  corn,  grass  or  other 
goods,  or  to  fell  or  chop  wood,  or  do  any  other  like  trespass,  and 
though  he  do  not  put  the  party  out  of  his  possession,  it  is  a  forcible 
entry.     If  the  entry  were  peaceable,  and  after  such  entry  made,  parties 
cut  or  take  away  any  other  man^s  corn,  grass,  wood  or  other  goods, 
without  apparent  violence  or  force,  though  such  acts  are  accounted  a 
disseisin  with  force,  yet  they  are  not  punishable  as  forcible  entries  (i) : 
but  if  he  enter  peaceably,  and  then  by  force  or  violence  cut  or  take 
away  any  com,  grass  or  wood,  or  forcibly  or  wrongfully  carry  away 
any  other  goods  there  being,  it  seems  to  be  a  forcible  entry  punishable 
by  the  statutes.    It  seems,  however,  that  no  entry  is  forcible  from  any 
threatening  to  spoil  another's  goods,  or  to  destroy  his  cattle,  or  to  do 
him  any  other  such  like  damage,  which  is  not  personal  (k).     It  is  also 
a  tbrcible  entry,  if  a  man,  having  an  estate  in  land,  by  a  defeasible  title, 
continue  with  force  in  the  possession  thereof,  after  a  claim  made  by 
one  who  had  a  right  of  entry  thereto  (Z). 

The  same  circumstances  of  violence  and  terror,  which  will  make  an  What  is  a 
entry  forcible,  will  make  a  detainer  forcible  also :  and  a  detainer  may  ^**** 
be  forcible,  whether  the  entry  were  forcible  or  not  (m). 

It  is  clear  that  a  forcible  entry  may  be  committed  by  a  single  person,  By  whom 
as  well  as  by  twenty  (n);  but  those  who  accompany  a  man,  when  he  may  be  mi     I 
makes  a  forcible  entry,  shall  be  judged  to  enter  with  him,  whether  they 
actually  come  upon  the  lands  or  not(o).     He,  however,  who  barely 

(g)  1  Hawk.  p.  C.  c.  64,  s.  26.  (I)  1  Hawk.  P.  C.  c  64,  a.  28. 

(» 


(h)  Ibid.  8.  27.  (m)  Ibid.  8.  80. 

(t)  Dale  c.  126.  (n)  Ibid.  a.  29. 

(it)  Ibid.  (o)  Ibid.  8.  22. 
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agrees  to  a  forcible  entry  made  to  his  own  use,  withoot  his  knowledge 
or  privity,  shall  not  be  adjudged  to  make  an  entry  within  tbeie  ite- 
tutes,  because  he  no  way  concurred  in  or  promoted  the  force  (p). 


Sect.  4. — Malicious  Irytaries. 

Malicious  A  person  who  causes  the  apprehension  of  another  for  a  mafidoos 

7 & SGeo. IV.  trespass  to  property,  of  which  the  former  is  the  reversioner  od1;« is 

c.  30.  entitled  to  notice  of  action  under  the  Malicious  Trespass  Act,  Iki 

Geo.  IV.  c.  30,  if  he  causes  such  apprehension  under  the  booL  fide 

belief  that  he  is  acting  in  pursuance  of  the  statute  (g). 

(p)  I  Hawk.  P.  C.  c.  64,  8.  24. 

\q)  Uom  ▼.  Thombonmgk,  3  Exch.  Rep.  %i&. 
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Sect.  1.— IS  &  U  Vict.  c.  97  (a). 

An  Act  to  repeal  certtun  Stamp  Duties,  and  to  grant  others  in  Reu  thereof;  and 
to  amend  the  Laws  relating  to  the  Stamp  Duties,      \l4th  August,  1850.] 

Whereas  by  an  act  passed  in  the  fifly-fifth  year  of  the  reign  of  King 
George  the  Third,  intituled  "  An  Act  for  repealing  the  Stamp  I>uties  on  55  Geo.  III. 
Deeds,  Law  Proceedings,  and  other  written  or  printed  Instruments,  and  the  c.  184. 
Duties  on  Fire  Insurances,  and  on  Legacies,  and  Successions  to  Personal 
Estate  upon  Intestacies,  now  payable  in  Great  Britain,  and  for  granting 
other  Duties  in  lieu  thereof,"  certain  stamp  duties  specified  and  contained  in 
a  Schedule  to  the  said  act  annexed  were  granted  and  made  payable  in  and 
throughout  Great  Britain,  for  and  in  respect  of  the  several  instruments, 
matters   and  things  described  or  mentioned  in  the  said  Schedule:    And 
whereas  by  an  act  passed  in  the  third  year  of  the  reign  of  King  George  the 
Fourth,  intituled  "  An  Act  to  reduce  the  Stamp  Duties  on  Reconveyances  8  Geo.  IV. 
of  Mortgages  and  in  certain  other  Cases,  and  to  amend  an  Act  of  the  last  c  117. 
Session  of  Parliament  for  removing  Doubts  as  to  the  Amount  of  certain 
Stamp  Duties  in  Great  Britain  and   Ireland  respectively,"  certain  stamp 
duties  therein  mentioned  or  referred  to  were  repealed,  and  in  lieu  thereof 
certain  other  stamp  duties  in  the  said  last-recited  act  specified  were  granted 
and  made  payable  in  and  throughout  Great  Britain  and  Ireland  respectively : 
And  whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  her  present 
Majesty,  intituled  ''An  Act  to  assimilate  the  Stamp  Duties  in  Great  Britain  5  &  6  Vict 
and  Ireland,  and  to  make  Regulations  for  collecting  and  managing  the  same  c*  ^2. 
until  the  tenth  day  of  October,  one  thousand  eight  hundred  and  rorty-five/' 
certain  of  the  said  stamp  duties  granted  by  the  said  first- recited  act  were 
extended  to  and  made  payable  in  Ireland  ;  and  under  and  by  virtue  of  the 
said  three  several  acts,  and  also  of  two  other  acts  passed  respectively  in  the  8  &  9  Vict  c. ! 
eighth  and  eleventh  years  of  her  Majesty*s  reign,  for  continuing  the  said  H  &  12  Vict 
last-recited  act,  the  said  stamp  duties  are  now  payable  in  Great  Britain  and  ^  ^* 
Ireland  respectively :  And  whereas  it  is  expedient  to  repeal  certain  of  the 
said  stamp  duties,  so  far  as  the  same  relate  to  the  several  instruments,  mat- 
ters and  things  mentioned  and  described  in  the  Schedule  to  this  act  annexed, 
and  to  substitute  in  lieu  thereof  other  rates  of  duties  for  and  in  respect  of  the 
same  instruments,  matters  and' things:  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 


(a)  A  portion  of  the  schedule  of  this  act  was  inadvertently  omitted  in  the  test 
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spiritual  and  temporaly  and  commons,  in  this  present  parliament  aswmbWd, 
and  by  the  authority  of  the  same,  that  from  and  after  the  tenth  day  of 
October,  one  thousand  eight  hundred  and  fifty,  the  several  stamp  duties  now 
payable  in  Great  Britain  and  Ireland  respectively,  under  or  by  virtue  of  die 
said  several  acts  hereinbefore  recited  or  referred  to,  or  any  of  the  said  sets 
respectively,  or  any  other  act  or  acta,  for  or  in  respect  of  the  several  instni- 
ments,  matters  and  things  described  or  mentioned  in  the  said  Schedale  to 
this  act  annexed,  and  whereon  other  duties  are  by  this  act  granted  and  im- 
posed, shall  respectively  cease  and  determine,  and  shall  be  and  the  saine  are 
hereby  repealed,  and  in  lieu  and  instead  thereof  there  shall  be  granted,  niaed, 
levied,  collected  and  paid  in  and  throughout  the  United  Kingdom  of  Great 
Britain  and  Ireland,  unto  and  for  the  use  of  her  Majesty,  her  heirs  aod 
successors,  for  and  in  respect  of  .the  said  several  instruments,  matten  asd 
things,  or  for  or  in  respect  of  the  vellum,  parchment,  or  paper  upon  which 
the  same  respectively  shall  be  written,  the  several  duties  or  sums  of  nxney 
set  down  in  tiff u  res  against  the  same  respectively,  or  otherwise  speciGed  and 
set  forth  in  the  said  last-mentioned  Schedule,  and  that  the  said  last-n»- 
lioned  Schedule,  and  the  several  provisions,  regulations  and  direcdom 
therein  contained  with  respect  to  the  said  duties,  and  the  instruments,  mat- 
ters and  things  charged  therewith,  shall  be  deemed  and  taken  to  be  part  of 
this  act,  and  shall  be  applied,  observed  and  put  in  execution  accordingly: 
Provided  always,  that  nothing  herein  contained  shall  extend  to  repeal  or  alter 
any  of  the  said  duties  now  payable  in  relation  to  any  deed  or  instniment 
which  shall  have  been  signed  or  executed  by  any  party  thereto,  or  which 
shall  bear  date  before  or  upon  the  said  tenth  day  of  October,  one  tbousaod 
eight  hundred  and  fifly. 

III.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  or  in  the 
Schedule  hereto  annexed  contained  shall  extend  or  be  deemed  or  construed 
to  extend  to  charge  with  Stamp  Duty  any  deed  or  instrument  which  by  anj 
act  or  acts  now  in  force  is  expressly  exempted  from  all  stamp  duty,  or  to 
subject  or  charge  any  transfer  or  assignment  of  any  share  in  the  stock  and 
funds  of  the  governor  and  company  of  the  Bank  of  England,  or  of  the  Sooth 
Sea  Company,  or  of  the  East  India  Company  respectively,  to  or  with  any 
higher  or  other  stamp  duty  than' such  transfers  and  assignments  are  respec- 
tively subject  and  liable  to  under  any  act  or  acts  now  in  force. 

VI.  And  wiiereas,  under  or  by  virtue  of  the  said  several  acts  hereinbeibre 
recited,  or  some  of  them,  certain  stamp  duties  are  now  payable  for  or  in 
respect  of  any  bargain  and  sale  or  lease  for  a  year,  for  vesting  the  possesswe 
of  lands  or  other  hereditaments,  and  enabling  the  bargainee  to  take  a  release 
of  the  freehold  or  inheritance  :  And  whereas  by  an  act  passed  in  the  fourdi 
year  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act  for  renderings 
Release  as  effectual  for  the  Conveyance  of  Freehold  Estates  as  a  Lease  and 
Release  by  the  same  Parties,*'  it  is  provided,  that  every  deed  or  instrooieitf 
taking  effect  under  the  said  last-mentioned  act  in  the  manner  therein  mei- 
tioned  shall  be  chargeable  with  the  same  amount  of  stamp  duty  as  say  bar- 
gain and  sale  or  lease  for  a  year  would  have  been  chargeable  with  (excqit 
progressive  duty)  if  executed  to  give  effect  to  such  deed  or  instrumeot,  • 
addition  to  the  stamp  duties  which  such  deed  or  instrument  shall  be  cbaige- 
able  with  as  a  release  or  otherwise  under  any  act  or  acts  relating  to  stsoip 
duties  :  And  whereas  by  an  act  passed  in  the  ninth  year  of  the  reign  of  hcf 
present  Majesty,  intituled  **  An  Act  to  amend  the  Law  of  Real  Property, 
it  is  enacted,  that  every  deed  which  by  force  only  of  the  said  last-meatiooed 
act  shall  be  effectual  as  a  grant  shall  be  chargeable  with  the  stamp  dutv  ^idi 
which  the  same  deed  would  have  been  .chargeable  in  case  the  same  had  been 
a  release  founded  on  a  lease  or  bargain  and  sale  for  a  year,  and  also  with  the 
same  stamp  duty  (exclusive  of  progressive  duty)  with  which  such  lease  or 
bargain  and  sale  for  a  year  would  have  been  chargeable  :  And  whereas  it  is 
expedient  to  repeal  the  said  stamp  duties  now  payable  for  or  in  respect  ol 
any  such  bargain  and  sale  or  lease  for  a  year  as  aforesaid,  aod  also  to  repesl 


deed  or  instrument  the  said  additional  stamp  duty  as  for  a  bargain  and  sale     Chapter  I. 

or  lease  for  a  year:   Be  it  therefore  enacted,  that  the  said  duties  now  payable    Sect.  1. 

for  or  in  respect  of  any  such  bargain  and  sale  or  lease  for  a  year  as  aforesaid,  stamp  Duties 
and  also  so  much  of  the  said  two  several  last- mentioned  acts  as  is  herein-  on  a  Bargain 
before  recited,  shall,  so  far  as  the  same  respectively  relate  to  any  deed  or  and  Sale,  and 
instrument  which  shall  bear  date  after  the  said  tenth  day  of  October,  one  ^**  ™"*^^  **][ 
thousand  eight  hundred  and  fifty,  be  and  the  same  are  hereby  repealed.  "*?  recUed^^ 

VII.  And  whereas  by  the  said  recited  act  of  the  fifty-fifth  year  of  the  repealed, 
reign  of  King  George  the  Third,  and  the  Schedule  thereto  annexed,  it  is  preamble, 
provided,  that  where  any  freehold  lands  or  hereditaments  shall  be  conveyed 
by  a  deed  of  feoffment  or  by  a  deed  of  bargain  and  sale  enrolled,  such  deed 
of  feoffment  or  bargain  and  sale,  unless  accompanied  with  a  lease  and  release, 
shall   be   charged   with  such  further  duty  as  in    the  said    last-mentioned 
Schedule  is  specified  and  contained  in  that  behalf:  Be  it  enacted,  that  so  Additional 
much  of  the  said  last-mentioned  act  and  of  the  said  Schedule  as  charges  such  ^"^  on  aCon- 
deed  of  feoffment  or  bargain  and  sale  with  any  such  further  duty  shall,  as  to  Feo^^en^op 
any  such  deed  as  aforesaid  which  shall  bear  date  at  any  time  after  the  tenth  Bargain  and 
day  of  October,  one  thousand  eight  hundred  and  fifty,  be  and  the  same  is  Sale  enrolled, 
hereby  repealed.  repealed. 

X.  Ana  whereas  numerous  leases  have  been  from  time  to  time  granted  For  affording 
upon  or  after  sales  made  in  consideration  of  money  paid  to  some  other  person  Relief  in  cer- 
or  persons  than  the  lessor,  without  stamping  such  leases  with  any  ad  valorem  ^^"  Cases  of 
stamp  in  respect  of  such  pecuniary  consideration,  the  party  to  such  leases 
conceiving  that  the  provisions  of  the  several  acts  now  in  force  requiring  the 
consideration  to  be  set  out,  and  imposing  an  ad  valorem  duty  thereon,  did 
not  apply  to  any  other  consideration  than  that  passing  between  the  lessor 
and  lessee ;  but  inasmuch  as  doubts  have  arisen  on  the  subject,  it  is  reason- 
able that  such  relief  as  is  hereinafter  mentioned  should  be  afforded  in  such 
cases  :  But  it  therefore  enacted  and  declared,  that  no  lease  made  and  exe- 
cuted before  the  twentieth  day  of  March,  one  thousand  eight  hundred  and 
fifty  shall  be  adjudged,  deemed  or  taken  to  be  improperly  stamped  by 
reason  o£  there  not  being  an  ad  valorem  stamp  impressed  thereon  for  or  in 
respect  of  any  pecuniary  consideration  which  may  have  been  paid  or  may  be 
therein  expressed  to  be  paid  by  the  lessee  to  any  other  person  or  persons 
than  the  lessor,  and  that  the  seller  and  the  lessee  respectively  in  any  such 
lease,  and  any  attorney,  solicitor,  writer  to  the  signet,  or  other  person 
employed  in  or  about  the  preparation  or  completion  of  the  same,  shall  be 
exempted  from  all  penalties  and  other  liabilities  for  or  by  reason  of  any 
default  in  setting  forth  any  such  pecuniary  consideration  as  aforesaid. 

XI.  And  whereas,  by  the  several  acts  now  in  force  relating  to  the  stamp  For  removing 
duties  as  well  as  by  this  act,  certain  stamp  duties  called  progressive  duties,  l>ouj>t«  re- 
are  imposed  upon  deeds  and  instruments  in  respect  of  certain  quantities  of  ^JJ*^^  ^, 
words  contained  therein,  together  with  any  schedule,  receipt,  or  other  matter  §^ 
put   or    indorsed    thereon   or   annexed   thereto:    and  whereas  doubts  are 
entertained  whether  such  progressive  duties  are  chargeable  on  any  deed  or 
instrument   in  respect  of  the  words  contained  in  any  other  deed  or  instru- 
ment liable  to  stamp  duty  and  duly  stamped  which  may  be  put  or  indorsed 
upon,  or  annexed  to,  or  referred  to  in  or  by  such  first-mentioned  deed  or  Pro^fressive 
instrument,   and  it  is  expedient  to  remove  such  doubts:  Be  it  therefore  g/^^^dwi 
declared   and  enacted,  that  the  said  progressive  duties  shall  not  be  deemed  Deedsor  In- 
or  held   to  be  or  to  have  been  imposed  or  chargeable  upon  any  deed  or  struments  in 
instrument   in  respect  of  the  words  or  any  quantity  of  the  words  contained  respect  of  other 
in  any  other  deed  or  instrument  liable  to  stamp  duty  and  duly  stamped  Deeds  or  In- 
which  may  be  or  may  have  been  put  or  indorsed  upon  or  annexed  to  such  "j^,^^  ^  ^ 
first-mentioned  deed  or  instrument,  or  which  may  be  or  may  have  been  in  referred  to 
any  manner  incorporated  with  or  referred  to  in  or  by  the  same.  therein. 

aX.   And  in  order  to  avoid  the  frequent  use  of  divers  terms  and  expres-  Construction 
sions,  and  to  prevent  any  misconstruction  of  the  terms  and  expressions  used  of  certain 
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in  this  or  any  other  act  relating  to  stamp  duties,  be  it  enacted,  tbatwhererer 
in  this  act  or  in  any  other  such  act  as  aforesaid,  with  reference  to  aDy  per- 
son,  offence^  matter  or  thing,  any  word  or  words  is,  or  are,  or  bate  beeo,  or 
shall  be  used  importing  the  singular  number  or  the  masculine  gender  oolj, 
yet  such  words  shall  be  understood  to  include  several  persons  as  well  as  one 
person,  females  as  well  as  males,  bodies  politic  or  corporate  as  well  as  indi- 
viduals, and  several  matters  or  things  as  well  as  one  matter  or  thing,  uoless 
it  be  otherwise  specially  provided,  or  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction  ;  and  that  wherever  tbe  several 
words,  terms  or  expressions  following  are  or  shall  be  used  in  this  act  or  in 
any  other  such  act  as  aforesaid,  with  reference  to  any  deed  or  instmineit, 
they  shall  be  construed  respectively  in  the  manner  hereinafter  directed,  (thit 
is  to  say,)  the  word  **  write"  or  the  word  •*  written"  shall  be  respectifdy 
deemed  to  mean  and  include  the  several  words  "  print"  or  '*  printed,'  or 
'*  partly  write  and  partly  print"  or  *'  partly  written  and  partly  printed,"  » 
well  as  '•  write"  or  "  written." 

XXI.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  bj 
any  act  to  be  passed  in  this  present  session  of  parliament. 


The  Schedule  referred  to,  containing  the  DUTIES  granted  by  diis  Act. 

£  t.  I 
AGREEMENT,  or  any  minute  or  memorandum  of  Agreement, 
made  in  England  or  Ireland  under  hand  only,  or  made  in  Scot- 
land without  any  clause  of  registration  {not  charged  otherwite 
than  under  the  head  Agreement  in  the  schedule  to  the  act  55 
Geo.  III.  c.  184,  nor  expressly  exempted  from  all  stamp  duty)^ 
where  the  matter  thereof  shall  be  of  the  value  of  20/.  or 
upwards,  whether  the  same  shall  be  only  evidence  of  a  contract, 
or  obligatory  upon  the  parties  from  its  being  a  written  instru- 
ment, together  with  every  schedule,  receipt,  or  other  matter 

put  or  endorsed  thereon  or  annexed  thereto 0    t   ^ 

And  where  the  same  shall  contain  3,160  words  or  upwards, 
then  for  every  entire  quantity  of  1,080  words  contained 
therein,  over  and  above  the  first  1,080  words,  a  further 
progressive  duty  of 0    S   6 

BOND  in  England  or  Ireland,  and  personal  or  heritable  bond  in 
Scotland,  given  as  a  security  for  the  payment  of  any  amnaty 
{except  as  aforesaid),  or  of  any  sum  or  sums  of  money  at  stated 
periods  (not  being  interest  for  any  principal  sum,  nor  rent  re- 
served or  payable  upon  any  lease  or  tack),  for  the  term  of  life  or 
any  other  indefinite  period,  so  that  the  whole  money  to  be  paid 
cannot  be  previously  ascertained  : — 

Where  the  annuity  or  sum  secured  shall  not  exceed  50L  per 

annum 1    0   • 

And  where  the  same  shall  exceed  50/.  and  not  exceed  100/. 

per  annum ft    0   • 

And  where  the  same  shall  exceed  100/.  per  annum,  then  for 
every  100/.  per  annum  and  also  for  any  fractional  part  of 

100/.  per  annum 2    0   0 

But  where  there  shall  be  both  a  personal  and  heritable  bond 
in  Scotland  in  separate  deeds  of  the  same  date  for  securing 
any  sucli  annuity  or  sums  payable  at  stated  periods,  and 
the  ad  valorem  duty  above  charged  thereon  shall  amount 
to  21.  or  upwards,  the  heritable  bond  only  shall  be  charged 
with  the  ad  valorem  duty,  and  the  personal  bond  shall  be 
charged  only  with  a  duty  of 1     ^    ® 
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£   s.   d 
BOND  of  any  kind  or  description  given  for  any  other  f  The    duty    chargeabh 

^,    -^  r-t*®  "^  \  thereon   by  any   act   oi 

purpose  than  as  aforesaid \^  acts  now  hi  force. 

Provided  always,  and  it  is  hereby  declared,  that  no  such  bond 
as  last  mentioned  shall  be  charged  or  chargeable  under  this 
or  any  other  act  or  acts  with  any  greater  amount  of  stamp 
duty  than  the  ad  valorem  duty  hereinbefore  charged  upon 
a  bond  given  for  the  payment  of  a  definite  and  certain  sum 
of  money  of  the  same  amount  as  the  penalty  of  such  bond. 
And  in  all  the  said  several  cases  of  BOND  see  Pro- 
gressive Duty. 

CONVEYANCE,  whether  grant,  disposition,  lease,  assignment, 
transfer,  release,  renunciation,  or  of  any  other  kind  or  descrip- 
tion whatsoever,  upon  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property^  real  or  personal,  heritable  or  move- 
able, or  of  any  right,  title,  interest  or  claim  in,  to,  out  of  or 
upon  any  lands,  tenements,  rents,  annuities  or  other  property,  . 
that  is  to  say,  for  and  in  respect  of  the  principal  or  only  deedj 
instrument  or  writing  whereby  the  lands  or  other  things  sold 
shall  be  granted,  leased,  assigned,  transferred,  released,  re- 
nounced, or  otherwise  conveyed  to  or  vested  in  the  purchaser 
or  purchasers,  or  any  other  person  or  persons  by  his,  her  or 
their  direction ; 

Where  the  purchase  or  consideration  money  therein  or  there- 
upon expressed  shall  not  exceed  25l 0     2     6 

And  where  the  same  shall  exceed  251.  and  not  exceed  50/.  0  5  0 
And  where  the  same  shall  exceed  50/.  and  not  exceed  75/.  0  7  6 
And  where  the  same  shall  exceed  75/.  and  not  exceed  100/.  0  10  0 
And  where  the  same  shall  exceed  100/.  and  not  exceed  125/.  0  12  6 
And  where  the  same  shall  exceed  125/.  and  not  exceed  150/.  0  15  0 
And  where  the  same  shall  exceed  150/.  and  not  exceed  175/.  0  17  6 
And  where  the  same  shall  exceed  175/.  and  not  exceed  200/.  10  0 
And  where  the  same  shall  exceed  200/.  and  not  exceed  225/.  12  6 
And  where  the  same  shall  exceed  225/.  and  not  exceed  250/.  15  0 
And  where  the  same  shall  exceed  250/.  and  not  exceed  275/.  17  6 
And  where  the  same  shall  exceed  275/.  and  not  exceed  800/.  110  0 
And  where  the  same  shall  exceed  300/.  and  not  exceed  350/.  115  0 
And  where  the  same  shall  exceed  350/.  and  not  exceed  400/.  2  0  0 
And  where  the  same  shall  exceed  400/.  and  not  exceed  450/.  2  5  0 
•And  where  the  same  shall  exceed  450/.  and  not  exceed  500/.  2  10  0 
And  where  the  same  shall  exceed  500/.  and  not  exceed  550/.  2  15  0 
And  where  the  same  shall  exceed  550/.  and  not  exceed  600/.  3  0  0 
And  where  the  purchase  or  consideration  money  shall  exceed 
600/.,  then  for  every  100/.  and  also  for  any  fractional  part 

of  100/. 0  10     0 

And  it  is  hereby  directed,  that  the  purchase  money  or  con- 
sideration shall  be  truly  expressed  and  set  forth  in  words  at 
length  in  or  upon  every  such  principal  or  only  deed  or  in- 
strument of  conveyance ;  and  where  such  consideration 
shall  consist  either  wholly  or  in  part  of  any  stock  or  secu- 
rity, the  valve  thereof  respectively,  to  be  ascertained  as 
hereinafter  mentioned,  shall  also  be  truly  expressed  and 
set  forth  in  manner  aforesaid  in  or  upon  every  such  deed 
or  instrument ;  and  such  value  shall  be  deemed  and  taken 
to  be  the  purchase  or  consideration  money,  or  part  of  the 
purchase  or  consideration  money,  as  the  case  may  be,  in 
respect  whereof  the  ad  valorem  duty  shall  be  charged  as 
aforesaid. 
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Chapter  I.  And  where  the  consideration  or  any  part  of  the  consideration 

Sect.  1.  gball  be  any  stock  in  any  of  the  public  funds,  or  any 

government  debenture  or  stock  of  the  Bank  of  England 
or  Bank  of  Ireland,  or  any  debenture  or  stock  of  any 
corporation,  company,  society,  or  persons  or  person,  pay- 
able only  at  the  will  of  the  debtor,  the  said  duty  shall  be 
calculated  (taking  the  same  respectively,  whether  consti- 
tuting the  whole  or  a  part  only  of  such  consideration), 
according  to  the  average  selling  price  thereof  respectively 
on  the  day  or  on  either  of  the  ten  days  preceding  the  day 
of  the  date  of  the  deed  or  instrument  of  conveyance;  or  if 
no  .sale  shall  have  taken  place  within  such  ten  days,  then 
according  to  the  average  selling  price  thereof  on  the  day 
of  the  last  preceding  sale ;  and  if  such  consideration  or 
part  of  such  consideration  shall  be  a  mortgage,  judgment 
or  bond,  or  a  debenture,  the  amount  whereof  shall  be  re- 
coverable by  the  holder,  or  any  other  security  whatsoever, 
whether  payable  in  money  or  otherwise,  then  such  calcu- 
lation shall  be  made  according  to  the  sum  due  thereon  for 
both  principal  and  interest. 
And  see  Prooressivb  Duty. 
COPYHOLD  ESTATES  and  Customary  Estates  passing  by 
surrender  and  admittance,  or  by  admittance  only,  and  not  by 
deed  :  Instruments  relating  thereto  upon  the  saU  or  mortgage 
of  any  such  estates  ;  (that  is  to  say,) 

Any  Admittance  out  of  court,  or  the  memorandum  thereof, 

or  the  copy  of  court  roll  of  any  admittance  in  court 0    2   6 

And  where  the  same  shall  contain  2,160  words  or  upwards, 
then  for  every  entire  quantity  of  1,080  words  contained 
therein  over  and  above  the  6rst  1,080  words,  a  further 

progressive  duty  of • .     0    2   6 

COUNTERPART.    See  Duplicate. 

COVENANT. — Any  separate  deed  of  covenant  made  on  the  sale 
or  mortgage  of  any  freehold,  leasehold,  copyhold  or  customary 
estate,  or  of  any  right  or  interest  therein  {the  same  not  being  a 
deed  chargeable  with  ad  valorem  duty  under  the  head  of  Con- 
veyance til  this  Schedule)  for  the  conveyance,  assignment,  sur- 
render, or  release  of  such  estate,  right  or  interest,  or  for  the 
title  to  or  quiet  enjoyment,  freedom  from  incumbrances,  or 
further  assurance  of,  the  same  estate,  right  or  interest,  or 
otherwise  by  way  of  indemnity  in  respect  of  the  same,  or  for 
the  production  of  the  title  deeds  or  muniments  of  title  relating 
thereto,  or  for  all  or  any  of  those  purposes ; 

Where  the  ad  valorem  ^wK^^  on  the  purchase  money  ^  ^   ^^^  ^^y  tt  ^ 
or  consideration  or  on  the  mortgage  money  shall  >  «nioimi  of  ««efc  •<  •- 

not  exceed  the  sum  of  10# )  '*'*"  ***^* 

And  where  the  same  shall  exceed  that  amount 0  10   0 

And  see  Progressive  Duty. 
COVENANT. — Any  deed  containing  a  covenant  for^ 
the  payment  or  repayment  of  any  sum  or  sums  of 
money,  or  for  the  transfer  or  re-transfer  of  any  share 
or  shares  in  the  government  or  parliamentary  stocks 
or  funds,  or  in  the  stock  and  funds  of  the  governor 
and  company  of  the  Bank  of  England,  or  of  the 
Bank  of  Ireland,  or  of  the  East  India  Company,  or 
of  the  South  Sea  Company,  or  of  any  other  com-  ^bo3  re«eetiI5ri!«** 
pany  or  corporation,  in  any  case  where  a  mortgage,  |  Uke  puiroM. 


Tbe 
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COVENANT-^on/tfitterf. 
if  made  for  the  like  purpose,  would  be  chargeable 
under  this  Schedule  with  any  ad  valorem  duty  ex- 
ceeding in  amount  the  sum  of  \i,  I5s. ;  or  for  the 
payment  of  any  annuity,  or  any  sums  in  stated 
periods  in  any  case  where  a  bond  for  the  like  pur- 
pose would  be  chargeable  with  any  such  duty j 

For  the  duty  thereon,  see  Bond  or  Mortoaoe. 

And  see  Progressive  Doty. 
Provided  always,  that  where  any  covenant  shall  be  made  as 
an  additional  or  further  security  for  the  payment  or  repay- 
ment, transfer  or  re-transfer  of  any  sum  or  sums  of  money, 
or  any  share  or  shares  in  any  of  the  said  stocks  or  funds, 
or  for  the  payment  of  any  annuity  or  sums  at  stated  periods, 
at  the  same  time,  or  already  or  previously  secured  by  any 
bond  or  other  instrument  mentioned  and  referred  to  by 
the  deed  containing  such  covenant,  and  chargeable  with 
and  which  shall  have  paid  the  proper  ad  valorem  duty 
under  the  head  of  Bond  or  Mortgage,  or  (as  respects  any 
annuity)  ujider  the  head  of  Conveyance,  respectively  in 
this  Schedule,  or  under  any  act  or  acts  in  force  at  the  date 
thereof,  in  respect  of  the  same  sum  or  sums,  share  or 
shares,  the  said  ad  valorem  duty  hereby  charged  shall  not 
be  payable  upon  or  in  respect  of  such  covenant ;  and  if 
required  for  the  sake  of  evidence  the  deed  containing  such 
covenant  shall,  on  the  same  and  such  bond  or  other  instru- 
ment being  produced  duly  stamped  in  other  respects,  be 
stamped  with  a  particular  stamp  for  denoting  or  testifying 
the  payment  of  the  ad  valorem  duty  hereby  charged. 
Exemption  from  the  f/recedins  ad  valorem  dtUyt  but  not 
from  any  other  duty  to  which  the  same  may  be  liMe. 
Any  covenant  contained  in  any  deed  chargeable  with  any  duty 
under  the  head  o^  Mortgage  in  this  Schedule,  or  in  any 
deed  exempted  from  the  ad  valorem  duty  on  mortgages 
by  the  act  3  Geo.  IV.  c.  117,  such  deeds  hereby  exempted 
operating  as  a  security  by  way  of  mortgage,  or  as  a  transfer, 
assignment,  disposition  or  assignation  hereinafter  charged 
for  the  same  sum  or  sums  of  money,  or  share  or  shares  in 
any  of  the  said  stocks  or  funds,  which  is  or  are  the  subject 
of  such  covenant. 
Also  any  covenant  contained  in  any  deed  chargeable  with 
any  duty  under  the  head  of  Settlement  in  this  Schedule, 
in  respect  of  the  same  sum  or  sums  of  money,  or  share  or 
shares  in  any  of  the  said  stocks  or  funds,  which  is  or  are 
the  subject  of  such  covenant. 

DUPLICATE  or  COUNTERPART  of  any  deed  or  instrument, 
of  any  description  whatever,  chargeable  with  any  stamp  duty 
or  duties,  either  under  this  Schedule  or-any  other  act  or  acts 
now  in  force ; 

^  The  same  duty  or  duties  u 

Where  such  stamp  duty  or  duties  chargeable  as  j  ahaii  be  chargeable  on  jthe 
aforesaid  {exclusive  of  ^progressive  duty)  shall  I  SS?t"*\nciuding'th^""" 
not  amount  to  the  sum  of  five  shillings I  ^«m*w  duty  thereoi 


aoy). 


initru- 
>ik  (if 


And  where  the  same  {exclusive  as  aforesaid)  shall  amount  to 

the  sum  of  five  shillings  or  upwards 0     5 

And  where  in  the  latter  case  any  such  deed  or  instrument, 
together  with  any  Schedule,  receipt  or  other  matter  put  or 
indorsed  thereon  or  annexed  thereto,  shall  contain  2,160 


The  nmeMf  iitoi 
^  coBveyioee  m  iki  SA 

ney  of  th«  !«««"•• 
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Chaptbr  L  words  or  upwards,  tlien  for  every  entire  quantity  of  1,080 

°*"'  *•  words  contained  therein,  over  and  above  the  first  1,080 

words,  such  duplicate  or  counterpart  shall  be  charged 

with  the  further  progressive  duty  of 0   2  6 

Provided  always,  that  in  such  latter  case  the  duplicate  or 
counterpart  shall  not  be  available  unless  stamped  with  a 
particular  stamp  for  denoting  or  testifying  the  payment  of 
the  full  and  proper  stamp  duty  on  the  original  deed  or  in- 
strument, which  said  particular  stamp  shall  be  impressed 
upon  such  duplicate  or  counterpart,  on  the  same  being  pro- 
duced, together  with  the  original  deed  or  instrument,  and 
on  the  whole  being  duly  executed  and  duly  stamped  in  all 
other  respects. 
LEASE  or  TACK  of  any  lands,  tenements,  heredita-  ^ 
ments  or  heritable  subjects,  granted  in  consideration 
of  a  sum  of  money  by  way  of  Jine^  premium  or 
grassum  paid  for  the  same,  without  any  yearly  rent, 

or  with  any  yearly  rent  under  20/. 

For  the  duty  thereon  see  Conveyance. 

(Save  and  except  leases  and  tacks  for  a  life  or  lives  iH>t 

exceeding  three,  or  for  a  term  of  years  determinable 

with  a  lire  or  lives  not  exceeding  three,  by  whomsoever 

granted,  and  leases  for  a  term  absolute  not  exceeding 

twenty-one  years,  granted  by  ecclesiastical  corporations, 

aggregate  or  sole,  where  the  duties  on  such  leases  and 

tacks  respectively  would,  under  the  provisions  of  this 

act,  amount  to  1/.  1 5s,  or  upwards). 

LEASE  or  TACK  of  any  lands,  tenements,  hereditaments  or 

heritable  subjects  at  a  yearly  rent,  without  any  sum  of  money 

by  way  otjine,  premium  or  grassum  paid  for  the  same ; 

Where  the  yearly  rent  shall  not  exceed  51 0   0  6 

And  where  the  same  shall  exceed  5L  and  not  exceed  lOL  • .  0  I  0 
And  where  the  same  shall  exceed  10/.  and  not  exceed  \5L  0  1^ 
And  where  the  same  shall  exceed  15/.  and  not  exceed  20/.  0  2  0 
And  where  the  same  shall  exceed  20/.  and  not  exceed  25/.  0  2  6 
And  where  the  same  shall  exceed  25/.  and  not  exceed  50/.  0  5  0 
And  where  the  same  shall  exceed  50/.  and  not  exceed  75/.  0  7  6 
And  where  the  same  shall  exceed  75/.  and  not  exceed  100/.  0  10  0 
And  where  the  same  shall  exceed  100/.,  then  for  every  50/. 

and  also  for  any  fractional  part  of  50/ 0    5  0 

LEASE  or  TACK  of  any  lands,  tenements,  heredita-  ^ 

ments  or  heritable  subjects  granted  in  consideration  I  ^^^  tbt^tfMim"!^ 
of  a  sum  of  money  by  way  o^  fine^  premium  or  I  ti«Hr»we*f»**J^ 
grassum,  and  also  of  a  yearly  rent  amounting  to  20/.  V  ^^^^^dliS  »  m  ia 

or  upwards • I    caoaiAenAm  rf  *jy 

{Save  and  except  the  leases  and  tacks  hereinbefore  I  ''"^^      "^ 
excepted,)  ) 

LEASE  or  TACK  of  any  mine  or  minerals  or  other  property  of  a 
like  nature,  either  with  or  without  any  other  lands,  tenements, 
hereditaments  or  heritable  subjects,  where  any  portion  of  the 
produce  of  such  mines  or  minerals  shall  be  reserved  to  be  pmd  in 
money  or  kind  ; 

If  It  shall  be  stipulated  that  the  value  of  such  portion  of  the 
produce  shall  amount  at  least  to  a  given  sum  per  annum, 
or  if  such  value  shall  be  limited  not  to  exceed  a  given  sum 
per  annum,  to  be  specified  in  such  lease  or  tack,  then  the 
said  ad  valorem  duty  on  leases  shall  be  charged  in  respect 
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of  the  highest  of  such  sums  so  given  or  limited  for  any  Chapter  I. 

year  during  the  tern^  of  such  lease  or  tack.  Bkct.  1. 

And  where  any  yearly  sum  shall  be  reserved  in  addition  to 

or  together  with   such  produce,  relative  to  the   yearly 

amount  or  value  of  which  produce  there  shall  be  no  such 

stipulation  or  limitation  as  aforesaid^  the  said  ad  valorem 

duty  shall  be  charged  in  respect  of  such  yearly  sum. 
And  where  both  a  certain  yearly  sum  and  also  such  produce 

relative  to  the  yearly  amount  or  value,  of  which  there  shall 

be  such  stipulation  or  limitation  as  aforesaid  shall  be  re- 
served^ the  said  ad  valorem  duty  shall  be  charged  on  the 

aggregate  of  such  yearly  sum  and  also  of  the  highest 

yearly  amount  or  value  of  such  produce. 

General  Regulations  as  to  Leases  and  Tacks : 

Where,  in  any  of  the  aforesaid  several  cases  of  lease  or  tack, 

any  fine,  premium  or  grassum,  or  any  rent  payable  under 

any  lease  or  tack,  shall  consist  wholly  or  in  part  of  com, 

grain  or  victual^  the  value  of  such  corn,  grain  or  victual 

shall  be  ascertained  or  estimated  at  and  after  any  perma- 
nent rate  of  conversion  which  the  lessee  may  be  specially 

charged  with,  or  have  it  in  his  option  to  pay  ;  and  if  no 

such  permanent  rate  of  conversion  shall  have  been  stipu- 
lated, then  in  England  and  Ireland  respectively  at  and 

after  the  prices,  upon  an  average  of  twelve  calendar  months 

preceding  the  first  day  of  January  next  before  the  date  of 

such  lease  or  tack,  of  the  average  prices  of  British  corn 

published  in  the  London  Gazette  in  the  manner  directed  by 

any  act  in  force  for  the  commutation  of  tithes  in  England 

and  Wales ;  aud  in  Scotland  at  and  after  the  fiars  prices 

of  the  county  in  which  the  lands  or  any  part  thereof  lie, 

upon  an  average  of  seven  years  preceding  the  date  of  such 

lease  or  tack ;  and  such  respective  values  shall  be  deemed 

and  taken  to  be  the  fine,  premium  or  grassum,  or  yearly 

rent,  or  part  thereof  respectively,  as  the  case  may  be,  in 

respect  whereof  the  ad  valorem  duty  shall  be  charged  as 

aforesaid. 
And  where  separate  and  distinct  fines,  premiums  or  grassums 

shall  be  paid  to  several  lessors,  being  joint  tenants,  tenants 

in  common  or  coparceners,  in  England  or  Ireland,  or  pro- 
prietors, pro  indiviso  in  Scotland,  who  shall  by  one  and  the 

same  deed  or  instrument  jointly  or  severally  demise  or 

lease  the  lands,  tenements,  hereditaments  or  heritable  sub- 
jects of  which  they  are  such  joint  tenants,  tenants  in  com- 
mon or  coparceners  in  England  or  Ireland,  or  proprietors 

pro   indiviso  in  Scotland,  or  where  separate  and  distinct 

rents  shall  be  by  one  and  the  same  deed  or  instrument 

reserved  or  made  payable,  or  agreed  to  be  reserved  or 

made  payable,  to  the  lessor  or  to  several  lessors,  being 

such  joint  tenants,  tenants  in  common  or  coparceners  in 

England  or  Ireland,  or  proprietors  pro  indiviso  in  Scotland, 

the  ad  valorem  duties  shall  be  charged  in  respect  of  the 

aggregate  amount  of  such  fines,  premiums  or  grassums, 

and  of  such  rents  respectively. 
And  where  any  person,  having  contracted  for,  but  not  having 

obtained  a  lease  of  any  lands  or  other  property,  shall  con- 
tract to   sell  such  lands  or  other  property,  or  any  part 

thereof,  or  his  right  or  interest  therein  or  thereto,  to  any 
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Chapter  I.  otiier  person,  and  a  lease  shall  accordingly  be  granted  to 

^^<^'f-  ^«  such  other  person,  the  purchase  money  or  consideration 

which  shall  be  paid  or  given  or  agreed  to  be  paid  or  given 
to  the  person  immediately  selling  to  such  lessee  shall  be 
set  forth  in  such  lease,  and  such  lease  shall  be  charged  as 
well  with  the  said  ad  valorem  duty  on  such  purchase 
money  or  consideration  as  with  the  duty  on  the  purchase 
money  or  consideration  or  rent  paid  or  reserved  to  the 
lessor. 

LEASE  or  TACK  of  any  kind,  not  otherwise  charged 1  15  0 

Provided  always,  that  no  ad  valorem  duty  shall  be  chargeable 
in  respect  of  any  penal  rent,  or  increased  rent  in  the  nature 
of  a  penal  rent,  reserved  in  any  such  lease  or  tack  as 
aforesaid. 

LEASE.— Any  Assignment  or  Surrender  of  a  lease  f  4i^d^i^«^ 
or  tack  upon  any  other  occasion  than  a  sale  or  mort-  -l  iJ!!{d*be  tawSk^ 

gage ^derthUad. 

Provided  always,  that  where  a  similar  lease  or  tack  would  be 
chargeable  under  this  act  with  any  stamp  duty  amounting 
to  1/.  \5s.  or  upwards,  then  such  assignment  or  surrender 
shall  be  chargeable  only  with  a  duty  of 1  15  0 

Provided  also,  that  no  stamp  duty,  except  the  said  ad  valorem 
duty,  shall  be  chargeable  for  or  in  respect  of  any  Lkasb, 
whether  in  possession,  reversion  or  remainder,  expressed 
to  be  sranted  in  co'nsideration  of  the  surrender  of  an  ex- 
isting lease  and  also  of  a  sum  of  money. 

And  in  all  the  said  several  cases  of  Lease  or  Tack  see 
Progressive  Duty. 

MEMORIAL  to  be  registered  pursuant  to  any  act  of  parliament 
made  or  to  be  made  lor  the  public  registering  of  deeds  and  con- 
veyances in  England  or  Ireland  (that  is  to  say) : 

For  every  piece  of  vellum,  parchment  or  paper  upon  which 

any  such  memorial  shall  be  written   0    2   6 

PROGRESSIVE  DUTY;  that  is  to  say:— Where  any  deed  or 
instrument  of  any  description  whatever  chargeable  with  any 
stamp  duty  either  under  this  Schedule  or  under  any  other  act 
or  acts  now  in  force,  together  with  any  Schedule,  receipt  or 
other  matter  put  or  indorsed  thereon  or  annexed  thereto,  shall 
contain  2,160  words  or  upwards,  then  for  every  entire  quantity 
of  1,080  words  contained  therein,  over  and  above  the  first 
1,080  words,  there  shall  be  charged  the  further  progres^te 
duty  following  (that  is  to  say) : 

Where  such  deed  or  instrument  shall  be  chargeable  with  any 
ad  valorem  stamp  duty  or  duties  not  exceeding  in  the  whole 
the  sum  of  tea  shillings,  a  further  progressive  duty  equal 
to  the  amount  of  such  ad  valorem  duty  or  duties. 
And  in  every  other  case  {except  where  any  other  progressive 
duty  is  by  this  Schedule  expressly  charged  thereon),  a  fur- 
ther progressive  duty  of , 0  10    0 

Provided  always,  that  nothing  herein  contained  shall  extend 
to  charge  the  said  progressive  duty  in  any  case  in  which  ex- 
press provision  is  made  by  any  such  act  or  acts  as  afore- 
said for  charging  a  certain  duty  on  every  skin,  sheet  or 
piece  of  vellum,  parchment  or  paper  in  or  upon  which  any 
deed  or  instrument  shall  be  contained  or  written,  or  to 
charge  with  progressive  duty  any  description  of  deed  or 
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instraroent  not  chargeable  with  progresgive  duty  under  any 
act  or  acts  now  in  force,  or  to  charge  any  deed  or  instru- 
ment with  any  higher  rate  or  amount  of  progressive  duty 
than  is  now  chargeable  on  a  deed  or  instrument  of  the  like 
description  under  any  such  act  or  acts  as  aforesaid. 

SCHEDULE,  inventory  or  catalogue  of  any  lands,  hereditaments, 
or  heritable  subjects,  or  of  any  furniture,  fixtures  or  other 
goods  or  effects,  or  containing  the  terms  and  conditions  of  any 
proposed  sale,  lease  or  tack,  or  the  conditions  and  regulations 
for  the  cultivation  or  management  of  any  farm  lands  or  other 
property  leased  or  agreed  to  be  leased,  or  containing  any  other 
matter  or  matters  of  contract  or  stipulation  whatsoever,  which 
shall  be  referred  to  in  or  by  and  be  intended  to  be  used  or  given 
in  evidence  as  part  of  or  as  material  to  any  agreement,  lease, 
tack,  bond,  deed  or  other  instrument  charged  with  any  duty, 
but  which  shall  be  separate  and  distinct  from  and  not  indorsed 
on  or  annexed  to  such  agreement,  lease,  tack,  bond,  deed  or 
other  instrument ; 

Where  any  such  Schedule,  inventory  or  catalogue  ^ 
shall  be  so  referred  to  in  or  by  any  such  agree- 
ment, lease,  tack,  bond,  deed  or  other  instru- 
ment chargeable  with  any  stamp  duty  not  ex- 
ceeding lOs.  exclusive  of  progressive  duty 

And  where  any  such  Schedule,  inventory  or  catalogue  shall 
be  referred  to  in  or  by  any  lease,  tack,,  bond,  deed  or 
such  other  instrument  as  aforesaid,  chargeable  with  any 
stamp  duty  exceeding  ten  shillings,  exclusive  of  progressive 

duty 

And  if  in  any  of  the  said  cases  such  Schedule,  in- "" 
ventory  or  catalogue  shall  contain  2,160  words 
or  upwards,  then  for  every  entire  quantity  of 
1,080  words  contained  therein  over  and  above 
the  first  1,080  words 
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Book  IV. 

Chapter  I. 

Sect.  1. 


The  same  duty  {exelutite 
of  proareMtivt  dutf)  as 
•hul  be  80  chargeable 
on  such  agreement,  lease, 
tack,  bond,  deed  or  other 
instrument. 


0  10     0 

A  ftirther  progreuive 
duty  of  the  same  amount 
-  as  the  duty  hereinbefore 
charged  thereon  lespee- 
tively. 


Sect.  2.-8  &  9  Vict.  c.  124. 

An  Act  to  facilitate  the  Granting  of  certain  Leases, 

[8/A  August,  1845.] 
Whereas  it  is  expedient  to  facilitate  the  leasing  of  lands  and  tenements  : 
Be  it  enacted,  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  that  when- 
ever any  party  to  any  deed,  made  according  to  the  forms  set  forth  in  the 
first  schedule  to  this  act,  or  to  any  other  deed  which  shall  be  expressed  to 
be  made  in  pursuance  of  this  act,  shall  employ  in  such  deed  respectively  any 
of  the  forms  oi  words  contained  in  column  1  of  the  second  schedule  hereto 
annexed,  and  distinguished  by  any  number  therein,  such  deed  shall  be  taken 
to  have  the  same  enect,  and  be  construed,  as  if  such  party  had  inserted  in 
such  deed  the  form  of  words  contained  in  column  2  of  the  same  schedule, 
and  distinguished  by  the  same  number  as  is  annexed  to  the  form  of  words 
employed  by  such  party,  but  it  shall  not  be  necessary  in  any  such  deed  to 
insert  any  such  number. 

II.  That  every  such  deed,  unless  any  exception  be  specially  made  therein, 
shall  be  held  and  construed  to  include  all  outhouses,  buildings,  barns,  stables, 
yards,  gardens,  cellarsyiancient  and  other  lights,  paths,  passages,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  profits,  commodities,  emolu- 
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Book  IV.     ments,  hereditaments  and  appurtenances  whatsoever,  to  the  lands  and  teie- 
^  at'I^o  ^'     '^^"^  therein  comprised,  belonging  or  in  anywise  appertaining. 

III.  That  in  taxing  any  bill  for  preparing  and  executing  any  deed  uDder 
this  act,  it  shall  be  lawful  for  the  taxing  officer,  and  he  is  hereby  required, 
in  estimating  the  proper  sum  to  be  charged  for  such  transaction,  to  conader 
not  the  length  of  such  deed,  but  only  the  skill  and  labour  employedt  and 
responsibility  incurred  in  the  preparation  thereof. 

IV.  That  any  deed  or  part  of  a  deed,  which  shall  fail  to  take  e&ct  bj 
virtue  of  this  act,  shall  nevertheless  be  as  valid  and  effectual,  and  shall  biod 
the  parties  thereto,  so  far  as  the  rules  of  law  and  equity  will  permit,  as  if  this 
act  had  not  been  made. 

V.  That  in  the  construction,  and  for  the  purposes  of  this  act,  and  tbe 
schedules  hereto  annexed,  unless  there  be  something  in  the  subject  or  ooo- 
text  repugnant  to  such  construction,  the  word  **  lands**  shall  extend  toiO 
tenements  and  hereditaments  of  freehold  tenure,  and  to  such  customary  lands 
as  will  pass  by  deed,  or  deed  and  surrender,  and  not  by  surrender  alooe,  or 
any  undivided  part  or  share  therein  respectively ;  and  every  word  importiag 
the  singular  number  only,  shall  extend  and  be  applied  to  several  persons  or 
things,  as  well  as  one  person  or  thing,  and  the  converse ;  and  every  i«ord 
importing  the  masculine  gender  only,  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male ;  and  the  word  **  party"  shall  mean  and  include  any  body 
politic  or  corporate,  or  collegiate,  as  well  as  an  individual. 

VJ.  That  the  schedules  and  the  directions  and  forms  therein  coouioed, 
shall  be  deemed  and  taken  to  be  parts  of  this  act. 

VII.  That  this  act  shall  commence  and  take  effect  from  and  after  the  first 
day  of  October  (1st  October,  1835), 

VIII.  That  this  act  shall  not  extend  to  Scotland, 


The  First  Schedule. 

This  indenture,  made  the  day  of  ,  one  thousand  eight  handred 

and  forty  [or  other  year'\,  in  pursuance  of  an  act  to  facilitate  the  granting 
of  certam  leases,  between  [here  insert  the  names  of  the  parties,  and  reaieh,  if 
any] :  Witnesseth,  that  the  said  [lessor']  or  [lessors']  doth,  or  do  demise  onto 
the  said  [lessee']  or  [lessees]^  his  [or  their]  executors,  administrators  and 
assigns,  all,  &c,  [parcels],  from  the  day  of  ,  for  the  term  of       . 

thence  ensuing :  Yielding  therefore  during  the  said  term  the  rent  of,  [sttii 
the  rent  and  mode  of  payment,] 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set  their  bands 
and  seals. 


The  Second  Schedule. 
Directions  as  to  the  Forms  in  this  Schedule. 

1 .  Parties  who  use  any  of  the  forms  in  the  first  column  of  this  schedalft 
may  substitute  for  the  words  "lessee"  or  "lessor,"  any  name  or  names: 
andf  in  every  such  case  corresponding  substitutions  shall  be  taken  to  be  m«k 
in  the  corresponding  forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the  masculine, « 
the  plural  number  for  the  singular,  in  the  forms  in  the  first  column  of  this 
schedule ;  and  corresponding  changes  shall  be  taken  to  be  made  in  the  cor- 
responding forms  in  the  second  colomn. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the  forms  4  and  5  m 
the  first  column  of  this  schedule  so  employed  by  them,  with  any  words  « 
figures,  and  the  words  or  figures  so  introduced  shall  be  taken  to  be  inserted 
in  the  corresponding  blank  spaces  left  in  the  forms  embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of  the  forms  in  tk 
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first  column  any  express  exceptions  from,  or  express  qualifications  thereof 
respectively ;  and  the  like  exceptions  or  qualifications  shall  be  taken  to  be 
msde  from  or  in  the  corresponding  forms  in  the  second  column. 

5.  Where  the  premises  demised  shall  be  of  freehold  tenure,  the  covenants 
1  to  10  shall  be  taken  to  be  made  with,  and  the  proviso  1 1  to  apply  to,  the 
heirs  and  assigns  of  the  lessor.  And  where  the  premises  demised  shall  be  of 
leasehold  tenure,  the  covenants  and  proviso  shall  be  taken  to  be  made  with 
and  apply  to  the  lessor,  his  executors,  administrators  and  assigns. 


Boos 

Cbapi 

Seci 


Cokmn  !• 

1.  That  the  said  [^Meel 
covenants  with  the  said 
[lessor]  to  pay  rent : 


2.  And  to  pay  taxes : 


3,  And  to  repair : 


4.  And  to  paint  outside 
every  year : 


5.  And     to  paint 
paper  inside  every 
year: 


and 


Column  2. 

1 .  And  the  said  [lessee]  doth  hereby  for  him- 
self, his  heirs,  executors,  administrators  and 
assigns,  covenant  with  the  said  [lessor] ,  that  he, 
the  said  [lessee],  his  executors,  administrators 
and  assigns,  will,  during  the  said  term,  pay  unto 
the  said  [lessor]  the  rent  hereby  reserved,  in 
manner  hereinbefore  mentioned,  without  any 
deduction  whatsoever. 

2.  And  also  will  pay  all  taxes,  rates,  duties 
and  assessments  whatsoever,  whether  parochial, 
parliamentary  or  otherwise,  now  charged  or 
hereafter  to  be  charged  upon  the  said  demised 
premises,  or  upon  the  said  [lessor]  on  account 
thereof  (excepting  land  tax,  and  excepting,  in 
Ireland,  tithe  rent-charge,  and  such  portion  of 
the  poor  rate,  as  the  [lessor]  is  or  may  be  liable 
to  pay ;  and  excepting  also  all  taxes,  rates,  du- 
ties and  assessments  whatsoever,  or  any  portion 
thereof,  which  the  [lessee]  is  or  may  be  by  law 
exempted  from). 

3.  And  also  will,  during  the  said  term,  well 
and  sufficiently  repair,  maintain,  pave,  empty, 
cleanse,  amend  and  keep  the  said  demised  pre- 
mises, with  the  appurtenances,  in  good  and  sub- 
stantial repair,  together  with  all  chimney-pieces, 
windows,  doors,  fastenings,  water-closets,  cis- 
terns, partitions,  fixed  presses,  shelves,  pipes, 
pumps,  pales,  rails,  locks  and  keys,  and  all  other 
fixtures  and  things,  which  at  any  time  during 
the  said  term  sha&  be  erected  and  made,  when, 
where  and  so  often  as  need  shall  be. 

4.  And  also  that  the  said  [lessee],  his  execu- 
tors, administrators  and  assigns,  will,  in  every 

year  in  the  said  term,  paint  all  the  outside 
wood  work  and  iron  work  belonging  to  the  said 
premises,  with  two  coats  of  proper  oil  colours, 
m  a  workmanlike  manner. 

5.  And  also  that,  the  said  [lessee],  his  execu- 
tors, administrators  and  assigns,  will;  in  every 

year,  paint  the  inside  wood,  iron  and  other 
works,  now  or  usually  painted  with  two  coats  of 
proper  oil  colours,  in  a  workmanlike  manner; 
and  also  re-paper  with  paper  of  a  quality  as 
at  present,  such  parts  of  the  premises  as  are 
now  papered;  and  also  wash,  stop,  whiten  or 
colour  such  parts  of  the  said  premises  as  are 
now  plastered 
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Book  IV. 

Chaptbe  I. 

Sect.  2. 


Column  1. 

6.  And  to  insure  from 
fire  in  the  joint  names  of 
the  said  [/er^jor]  and  the 
said  [lessee'] : 


To  show  receipts : 


And  to  rebuild  in  case 
of  fire:  • 


7.  And  that  the  said 
[lessor]  may  enter  and 
view  state  of  repair ;  and 
that  the  said  [lessee]  will 
repair  accordmg  to  no- 
tice: 


8.  That  the  said  [les- 
see] will  not  use  premises 
as  a  shop : 


9.  And  will  not  assign 
without  leave : 


10.  And  that  he  will 
leave  premises  in  good 
repair : 


Column  2, 

6.  And  also,  that  the  said  llessee]^  his  execu- 
tors, administrators  and  assigns,  will  forthwith 
insure  the  said  premises  hereby  demised  to  the 
full  value  thereof,  in  some  respectable  insuraDce 
office,  in  the  joint  names  of  the  said  [Ui»or\  hit 
executors,  administrators  and  assigns,  and  the 
said  [lessee\  his  executors,  administraton  or 
assigns,  and  keep  the  same  so  insured  daring 
the  said  term:  And  will,  upon  the  request  of 
the  said  [lessor]  or  his  agent,  show  the  recopt 
for  the  last  premium  paid  for  such  insuraaee  for 
every  current  year :  And  as  often  as  the  said 
premises  hereby  demised  shall  be  burnt  dovn 
or  damaged  by  fire,  all  and  every  the  sums  or 
sum  of  money  which  shall  be  recovered  or  re- 
ceived by  the  said  [lessee],  his  executors,  ad- 
ministrators or  assigns,  for  or  in  respect  of  sod) 
insurance,  shall  be  laid  out  and  expended  by  hin 
in  building  or  repairing  the  said  demised  premises, 
or  such  parts  thereof  as  shall  be  burnt  down  or 
damaged  by  fire  as  aforesaid. 

7.  And  it  is  hereby  agreed  that  it  shall  be 
lawful  for  the  said  [lessor]  and  h\&  agenU,  at  ail 
seasonable  times  during  the  said  term,  to  enter 
the  said  demised  premises,  to  take  a  schednleof 
the  fixtures  and  things  made  and  erected  there 
upon,  and  to  examine  the  condition  of  the  said 
premises ;  and  further,  that  all  wants  of  repa- 
ration, which  upon  such  views  shall  be  found, 
and  for  the  amendment  of  which  notice  in 
writing  shall  be  left  at  the  premises,  the  said 
[lessee]^  his  executors,  administrators  and  as- 
signs, will,  within  three  calendar  months  nest 
after  every  such  notice,  well  and  sufiidently  re- 
pair and  make  good  accordingly. 

8.  And  also,  that  the  said  [lessee],  his  execu- 
tors, administrators  and  assigns,  will  not  con- 
vert, use  or  occupy  the  said  premises  or  anj 
part  thereof,  into  or  as  a  shop,  warehouse  or 
other  place,  for  carrying  on  any  trade  or  busi- 
ness whatsoever,  or  sufi^r  the  said  premises  to 
be  used  for  any  such  purpose  or  otherwise  than 
as  a  private  dwelling-house,  without  the  consent 
in  writing  of  the  said  [^lessor], 

9.  And  also,  that  the  said  [lessee]  shall  not 
nor  will  during  the  said  term,  assign,  traosier 
or  set  over,  or  otherwise  by  any  act  or  deed 
procure  the  said  premises,  or  any  of  then,  to 
be  assigned,  transferred  or  set  over  unto  any 
person  or  persons  whomsoever,  without  the  con- 
sent in  writing  of  the  said  [lessor]^  his  execu- 
tors, administrators  or  assigns,  first  had  and 
obtained. 

10.  And  further,  that  the  said  [lessee]  will,  at 
the  expiration  or  other  sooner  determinatioo  of 
the  said  term,  peaceably  surrender  and  yield  up 
unto  the  said  [lessor]  the  said  premises  hereby 


i^uiumn   1. 


11.  Proviso  for  re-entry 
by  the  said  lessor,  on 
non-payment  of  rent,  or 
non-performance  of  cove- 
nants : 


12.  The  said  [lessor'] 
covenants  with  the  said 
[lessee'}  for  quiet  enjoy- 
ment : 


^joiumn  z. 

demised,  with  the  appurtenances,  together  with 
all  buildings,  erections  and  fixtures,  now  or 
hereafter  to  be  built  or  erected  thereon,  in  good 
and  substantial  repair  and  condition  in  all  re- 
spects, reasonable  wear  and  tear,  and  damage 
by  fire,  only  excepted. 

11.  Provided  always,  and  it  is  expressly 
agreed,  that  if  the  rent  hereby  reserved,  or  any 
part  thereof,  shall  be  unpaid  for  fifteen  days 
after  any  of  the  days  on  which  the  same  ought 
to  have  been  paid  (although  no  formal  demand 
shall  have  been  made  thereof),  or  in  case  of  the 
breach  or  non-performance  of  any  of  the  cove- 
nants and  agreements  herein  contained  on  the 
part  of  the  said  [lesseel,  his  executors,  adminis- 
trators and  assigns,  then  and  in  either  of  such 
cases  it  shall  be  lawful  for  the  said  [lessor}  at 
any  time  thereafter,  into  and  upon  the  said  de- 
mised premises,  or  any  part  thereof,  in  the  name 
of  the  whole  to  re-enter,  and  the  same  to  have 
again,  repossess  and  enjoy  as  of  his  or  their 
former  estate,  anything  hereinafter  contained  to 
the  contrary  notwithstanding. 

12.  And  the  [lessor!  doth  hereby  for  himself, 
his  heirs,  executors,  administrators  and  assigns, 
covenant  with  the  said  [lessee},  his  executors, 
administrators  and  assigns,  that  he  and  they 
paying  the  rent  hereby  reserved,  and  perform- 
mg  the  covenants  hereinbefore  on  his  and  their 
part  contained,  shall  and  may  peaceably  possess 
and  enjoy  the  said  demised  premises  for  the 
term  hereby  granted,  without  any  interruption 
or  disturbance  from  the  said  [lessor},  his  execu- 
tors, administrators  or  assigns,  or  any  other 
person  or  persons  lawfully  claiming  by,  from  or 
under  him,  them  or  any  of  them. 


DOOK  IV. 

Chapter  1. 

Sect.  2. 


Sect.  8.— 15  &  16  Vict.  c.  76. 

An  Acl  to  amend  the  Process,  Practice  and  Mode  of  Pleading  in  the  Superior 
Courts  of  Common  Law  at  Westminster,  and  in  the  Superior  Courts  of  the 
Counties  Palatine  of  Lancaster  and  Durham,  [hoth  June,  1852.] 

ABSTRACT  OF  THE  ENACTMENTS  RELATING  TO  EJECTMENT. 

168.  Ejectment  to  be  brought  by  writ 

169.  Form  and  duration  of  wnt  of  eject- 

ment. 

170.  Service  of  writ  of  ejectment 

171.  Appearance  of  persons  named  in  the 

writ 

172.  Appearance  of  persons  not  named. 

173.  Appearance  and  defence  by  landlord. 
174    Notice  to  defend  for  part  only. 

175.  Want   of   certainty  cured  by  parti- 

culars. 

176.  Defence  by  persons  not  in  possession. 

177.  Judgment  for  default  of  appearance 

or  defence. 

178.  Issue  how  made  up. 

179.  Special  case  may  be  stated. 


180.  Trial  of  issue. 

181.  Verdict  when   title  appears  to  have 

expired  before  trial. 

182.  Trial  may  be  ordered  to  take  place  in 

any  county. 

183.  Non  appearance  at  trial. 

184.  Special  verdict,  and  bill  of  exceptions. 

185.  Judgment  upon  finding  for  claimant 

186.  Judgment  upon  finding  for  defendant 

187.  Execution  for  recovery  of  possession 

and  costs  ma^  be  joint  or  separate. 

188.  Defence  by  jomt  tenants,  tenants  in 

common,  or  coparceners. 

189.  Trial    and    judgment    in    ejectment 

against   joint    tenants,   tenants    in 
common  and  coparceners. 
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ABSTRACT  OF  THE  ENACTMENTS,  &C,— continued. 

190.  Action  not  to  abate  by  death. 

191.  Proceedings  upon  death  before  trial, 

where  right  survives. 

192.  Proceedings  upon  death  before  trial, 

where  right  does  not  survive. 

193.  Upon  death  of  one  of  several  claim- 

ants having  obtained  a  verdict. 

194.  Proceedings  in  case  of  death  of  claim- 

ant, where  right  does  not  survive. 

195.  Proceedings  upon   death  of   one   of 

several  joint  defendants. 

196.  Upon  death  of  all  the  defendants  in 

ejectment  before  trial. 

197.  Upon  death  of  all  defendants  in  eject- 

ment after  verdict 

198.  Upon  death  before  trial  of  defendant 

in  ejectment,  who  defends  separately 
for  part. 

199.  Upon  death  of  defendant  defending 

separately  for  property  in  respect  of 
which  others  also  defend. 

200.  Claimant  may  discontinue  by  notice. 

201.  Discontinuance  of  action  by  one  of 

several  claimants. 

202.  Judgment  for  not  proceeding  to  trial 

after  notice. 

203.  Defendant  may  confess  the  action. 

204.  Confession  by  one  of  several  defend* 

ants  defending  separately  for  part 

205.  Confession  by  one  of  several  defend- 

ants who  defend  for  same  property. 

206.  Formal  entry  of  judgment  on  the  roll 

unnecessary  for  purposes  of  execu- 
tion. 

207.  Effect  of  judgment 

208.  Error  and  bail  in  error  in  ejectment 

209.  Tenants  to  give  notice  of  ejectment  to 

landlord. 

210.  Proceedings  in  ejectment  by  landlord 

for  non-payment  of  rent 

211.  Lessee  proceeding  in  equity  not  to 


Ejectment  to 
be  brought  by 
Writ 


Form  and  du- 
ration of  Writ 
of  Ejectment 


212. 
213. 


214. 


215. 


216. 


217. 


218. 
219. 


220. 


221. 
222. 


have  injunction  or  relief  vitlMsi 
payment  of  rent  and  costi. 

Tenant  paying  all  rent  with  eott, 
proceedings  to  cease. 

Ejectment  by  landlord  against  teaaiift 
holding  over  after  ezpiratioQ  of  ttm 
or  determination  of  tenancy  \if  bo- 
tice  to  quit — Rule  or  snmnoas  far 
the  tenant  to  give  bail— Oanikor 
summons  absmute,  if  tenant  dufl 
not  conform,  judgment  to  be  for  d« 
landlord. 

On  trial  of  any  ejectment  betvea 
landlord  and  tenant,  juries  to  gin 
damages  for  mesne  proBti  don  id 
ihe  verdict,  or  to  a  day  tftakA 
therein. 

On  trials  after  bail  found,  jodfe  AaB 
not  stay  the  execution  except  ^ 
consent,  or  on  tenantfs  findinf  m- 
rity — Bail  in  error  to  disdmise  oA 
security. 

Recognizances  to  be  taken  u  cAa 
recognizances  of  bail;  sedoM  oa 
them  limited.  ^ 

Landlord  to  recover  posaeasiop  « 
lands,  &C.  alter  service  of  writ  ia 
ejectment. 

Saving  of  former  remedies. 

In  ejectment  by  mortgagee,  the  Mrt- 
gagor's  rendering  the  princiMl,  »• 
terest  and  cofits  in  Court  AaD  bi 
deemed  a  foil  satis&ctioii,  ari  the 
Court  may  compel  the  mortgagee  ta 
re-convey. 

Not  to  extend  to  cases  where  the  ript 
of  redemption  is  controverted,  crie 
money  due  not  adjusted;  or  to  |R- 
judice  any  subsequent  mortgage. 

Jurisdiction  of  Courts  and  judges. 

Amendment 


Service  of  Writ 
of  Ejectment 


And  with  respect  to  the  action  of  ejectment,  be  it  enacted  as  follows: 
CLXVIIL  Instead  of  the  present  proceedinjGC  by  ejectment,  a  writ  sbtD 
be  issued,  directed  to  the  persons  in  possession  by  name,  and  to  all  penoitf 
entitled  to  defend  the  possession  of  the  property  claimed,  which  propotj 
shall  be  described  in  the  writ  with  reasonable  certainty. 

CLXIX.  The  writ  shall  state  the  names  of  all  the  persons  in  whon  tte 
title  is  alleged  to  be,  and  command  the  persons,  to  whom  it  is  directed,  to 
appear,  within  sixteen  days  after  service  thereof,  in  the  Court  from  vhidiit 
is  issued,  to  defend  the  possession  of  the  property  sued  for,  or  sodi  p>rt 
thereof  as  they  may  think  fit,  and  it  shall  contain  a  notice  that  in  defkolt  of 
appearance  they  will  be  turned  out  of  possession ;  and  the  writ  shaS  bcir 
teste  of  the  day  on  which  it  is  issued,  and  shall  be  in  force  for  three  moDibsi 
and  shall  be  in  the  form  contained  in  the  Schedule  (A.)  to  this  act  aimesei 
marked  No.  1 3,  or  to  the  like  effect ;  and  the  name  and  abode  of  the  attorney 
issuing  the  same,  or,  if  no  attorney,  the  name  and  residence  of  the  party  sbaH 
be  indorsed  thereon,  in  like  manner  as  hereinbefore  enacted  with  refiereooe  to 
the  indorsements  on  a  writ  of  summons  in  a  personal  action ;  and  the  same 
proceedings  may  be  had  to  ascertain  whether  the  writ  was  issued  by  the  autho- 
rity of  the  attorney  whose  name  was  indorsed  thereon,  and  who  and  what  rbe 
claimants  are,  and  their  abode,  and  as  to  staying  the  proceedings  upon  wno 
issued  without  authority,  as  in  the  case  of  writs  in  personal  actions. 

CLXX.  The  writ  shall  be  served  in  the  same  manner  as  an  ejectment  hm 
heretofore  been  served,  or  in  such  manner  as  the  Court  or  a  judge  sbil 
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order,  and  in  case  of  vacant  possession,  by  posting  a  copy  thereof  upon  th 
door  of  the  dwelling-house  or  other  conspicuous  part  of  the  property. 

CLXXL  The  persons  named  as  defendants  in  such  writ,  or  either  of  them 
shall  be  allowed  to  appear  within  the  time  appointed. 

CLXXIl.  Any  other  person  not  named  in  such  writ  shall,  by  leave  of  th< 
Court  or  a  judge,  be  allowed  to  appear  and  defend,  on  filing  an  affidavit 
showing  that  he  is  in  possession  of  the  land  either  by  himself  or  his  tenant. 
CLXXIII.  Any  person  appearing  to  defend  as  landlord  in  respect  oi 
property,  whereof  he  is  in  possession  only  by  his  tenant,  shall  state  in  his 
appearance  that  he  appears  as  landlord  ;  and  such  person  shall  be  at  liberty 
to  set  up  any  defence  which  a  landlord  appearing  *in  an  action  of  ejectment 
has  heretofore  been  allowed  to  set  up,  and  no  other. 

CLXXIV.  Any  person  appearing  to  such  writ  shall  be  at  liberty  to  liitiit 
his  defence  to  a  part  only  of  the  property  mentioned  in  the  writ,  describing 
that  part  with  reasonable  certainty  in  a  notice  intituled  in  the  Court  and 
cause,  and  signed  by  the  party  appearing  or  his  attorney ;  such  notice  to  be 
served  within  four  days  after  appearance  upon  the  attorney  whose  name  is 
indorsed  on  the  writ,  if  any,  and  if  none,  then  to  be  filed  in  the  master's 
ofBce ;  and  an  appearance  without  such  notice  confining  the  defence  to  part, 
shall  be  deemed  an  appearance  to  defend  for  the  whole. 

CLXXV.  Want  of  "  reasonable  certainty"  in  the  description  of  the  pro-  "^ 
perty,  or  part  of  it,  in  the  writ  or  notice,  shall  not  nullify  them,  but  shall  t 
only  be  ground  for  an  application  to  a  judge  for  better  particulars  of  the  ^ 
land  claimed  or  defendea,  which  a  judge  shall  have  power  to  give  in  all 
cases. 

CLXXVI.  The  Court  or  a  judge  shall  have  power  to  strike  out  or  confine  I 
appearances  and  defences  set  up  by  persons  not  in  possession  by  themselves  ^ 
or  their  tenants. 

CLXXVI  I.  In  case  no  appearance  shall  be  entered  into  within  the  time  Ji 
appointed,  or  if  an  appearance  be  entered,  but  the  defence  be  limited  to  part  d< 
only,  the  plaintiffs  shall  be  at  liberty  to  sign  a  judgment  that  the  person  ^^ 
whose  title  is  asserted  in  the  writ  shall  recover  possession  of  the  land,  or  of 
the  part  thereof  to  which  the  defence  does  not  apply ;  which  judgment,  if  for 
all,  may  be  in  the  form  contained  in  the  Schedule  (A.)  to  this  act  annexed, 
marked  No.  14,  or  to  the  like  effect;  and  if  for  part,  may  be  in  the  form  con-  , 
tained  in  the  Schedule  (A.)  to  this  act  annexed,  marked  No.  15,  or  to  the 
like  effect. 

CLXXV II I.  In  case  an  appearance  shall  be  entered,  an  issue  may  at  Iw 
once  be  made  up,  without  any  pleadings,  by  the  claimants  or  their  attorney,  °^ 
Betting  forth  the  writ,  and  stating  the  fact  of  the  appearance,  with  its  date, 
and  the  notice  limiting  the  defence,  if  any,  of  each  of  the  persons  appearing, 
so  that  it  may  appear  for  what  defence  is  made,  and  directing  the  sheriff  to 
summon  a  jury ;  and  such  issue,  in  case  defence  is  made  for  the  whole,  may 
be  in  the  Ibrro  contained  in  Schedule  (A.)  to  this  act  annexed,  marked  No.  16, 
or  to  the  like  effect ;  and  in  case  defence  (s  made  for  part,  may  be  in  the  form 
contained  in  the  Schedule  (A.)  to  this  act  annexed,  marked  No.  15,  or  to  the 
like  effect. 

CLXXIX.  By  consent  of  the  parties,  and  by  leave  of  a  judge,  a  special  Speci 
case  may  be  stated  according  to  the  practice  heretofore  used.  may  ^ 

CLXjLX.  The  claimants  may,  if  no  special  case  be  agreed  to,  proceed  to  Trial 
trial  upon  the  issue,  in  the  same  manner  as  in  other  actions ;  and  the  particu- 
lars of^  the  claim  and  defence,  if  any,  or  copies  thereof,  shall  be  annexed  to 
the  record  by  the  claimants ;  and  the  question  at  the  trial  shall,  except  in 
the  cases  hereafter  mentioned,  be,  whether  the  statement  in  the  writ  of  the 
title  of  the  claimants  is  true  or  false,  and,  if  true,  then  which  of  the  claimants 
is  entitled,  and  whether  to  the  whole  or  part,  ahd  if  to  part,  then  to  which 
part  of  the  property  in  question ;  and  the  entry  of  the  verdict  may  be  made 
in  the  form  contained  in  the  Schedule  (A.)  to  this  act  annexed,  marked 
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Book  IV. 

Chapter  I. 

Sect.  8. 

Verdict  when 
Tide  appears 
to  have  expired 
before  Trial 


Trial  may  be 
ordered  to  take 
place  in  any 
County. 

Non-appear- 
ance at  Trial 


Special  Verdict 
and  Bill  of 
Exceptions. 

Judgment 
upon  finding 
for  Claimant. 


Judgment 
jpon  finding 
for  Defendant. 


Execution  for 
■ecovery  of 
PoiiBesaion  and 
!!^08t8  may  be 
oint  or  sepa- 
■ate. 

Defence  by 
Foint  Tenants, 
Tenants  in 
Common  or 
Coparcener. 


Trial  and  Judg- 
nent  in  Eject- 
nent  against 
foint  Tenants, 
Tenants  in 
!:)ommon  and 
coparceners. 


Ution  not  to 
bate  by  Death. 


No.  17,  or  to  the  like  effect,  with  such  modifications  as  may  be  necessary 
to  meet  the  facts. 

CLXXXI.  In  case  the  title  of  the  claimant  shall  appear  to  have  existed 
as  alleged  in  the  writ,  and  at  the  time  of  service  thereof,  but  it  shall  also 
appear  to  have  expired  before  the  time  of  trial,  the  claimant*  shall,  notwith- 
standing, be  entitled  to  a  verdict  according  to  the  fact  that  be  was  so  entitled 
at  the  time  of  bringing  the  action  and  serving  the  writ,  and  to  a  judgment 
for  his  cost  of  suit. 

CLXXXI  I.  The  Court  or  a  judge  may,  on  the  application  of  either  party, 
order  that  the  trial  shall  take  place  in  any  county  oc  place  other  than  that  in 
which  the  venue  is  laid ;  and  such  order  being  suggested  on  the  record,  the 
trial  may  be  had  accordingly. 

CLXXXIII.  If  the  defendant  appears,  and  tbe  claimant  does  not  appear 
at  the  trial,  the  claimant  shall  be  nonsuited ;  and  if  the  claimant  appears, 
and  the  defendant  does  not  appear,  the  claimant  shall  be  entitled  to  recover 
as  heretofore,  without  any  proof  of  his  title. 

CLXXXI V.  The  jury  may  find  a  special  verdict,  or  either  party  may 
tender  a  bill  of  exceptions. 

CLXXXV.  Upon  a  finding  for  the  claimant,  judgment  may  be  signed, 
and  execution  issue  for  the  recovery  of  possession  of  the  property,  or  sodi 
part  thereof  as  the  jury  shall  find  the  claimant  entitled  to,  and  for  costs, 
within  such  time,  not  exceeding  the  fifth  day  in  term  afler  the  verdict,  as 
the  Court  or  judge  before  whom  the  cause  is  tried  shall  order ;  and  if  no 
such  ordt;r  be  made,  then  on  the  fifth  day  in  term  after  the  verdict,  or  within 
fourteen  days  after  such  verdict,  whichever  shall  first  happen. 

CLXXXVI.  Upon  a  finding  for  the  defendants,  or  any  of  them,  jodgment 
may  be  signed,  and  execution  issue  for  costs  against  tbe  claimants  Darned  m 
the  writ,  within  such  time,  not  exceeding  the.  fifth  day  in  terra  after  the 
verdict,  as  the  Court  or  judge  before  whom  the  cause  is  tried  shall  order; 
and  if  no  such  order  be  made,  then  on  the  fifth  day  in  term  after  the  verdict, 
or  within  fourteen  days  after  such  verdict,  whichever  shall  first  happen. 

CLXXXV IL  Upon  any  judgment  in  ejectment  for  recovery  of  possessioa 
and  costs,  there  may  be  either  one  writ  or  separate  writs  of  execution  for  tbe 
recovery  of  possession  and  for  the  costs,  at  the  election  of  the  claimant. 

CLXXXVIIL  In  case  of  such  an  action  being  brought  by  some  or  ooeof 
several  persons  entitled  as  joint  tenants,  tenants  in  common  or  coparcenen, 
any  joint  tenant,  tenant  in  common  or  coparcener  in  possession,  may,  at  tbe 
time  of  appearance,  or  within  four  days  after,  give  notice  in  the  same  farm 
as  in  the  notice  of  a  limited  defence,  that  he  or  she  defends  as  such,  and 
admits  the  right  of  the  claimant  to  an  undivided  share  of  the  propeny 
(stating  what  share),  but  denies  any  actual  ouster  of  him  from  the  property, 
and  may,  within  the  same  time,  file  an  afiSdavit  stating  with  reaaooaMe  cer- 
tainty that  he  or  she  is  such  joint  tenant,  tenant  in  common  or  coparoeoer, 
and  the  share  of  such  property  to  which  he  or  she  is  entitled,  and  that  he  or 
she  has  not  ousted  the  claimant;  and  such  notice  shall  be  entered  in  tbe 
issue  in  the  same  manner  as  the  notice  limiting  the  defence,  and  npou  the 
trial  of  such  an  issue  the  additional  question  of  whether  an  actual  ouster  hat 
taken  place  shall  be  tried. 

CLXXXIX.  Upon  the  trial  of  such  issue  as  last  aforesaid,  if  it  shall  he 
found  that  the  defendant  is  joint  tenant,  tenant  in  common  or  coparcener 
with  the  claimant,  then  the  question  whether  an  actual  ouster  has  taken  place 
shall  be  tried,  and  unless  such  actual  ouster  shall  be  proved  the  defendanc 
shall  be  entitled  to  judgment  and  costs ;  but  if  it  shall  be  found  eitber  that 
the  defendant  is  not  such  joint  tenant,  tenant  in  common  or  coparoeoer,  or 
that  an  actual  ouster  has  taken  place,  then  the  claimant  shall  be  entitled  lo 
such  judgment  for  the  recovery  oC  possession  and  costs. 

CaC.  The  death  of  a  claimant  or  defendant  shall  not  cause  the  acdoo  lo 
abate,  but  it  may  be  continued  as  hereinafter  mentioned. 
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CXCI.  In  case  the  right  of  the  deceased  claimant  shall  survive  to  another 
claimant,  a  suggestion  may  be  made  of  the  death,  which  suggestion  shall  not 
be  traversable,  but  shall  only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  may  proceed  at  the  suit  of  the  surviving  claimant ;  and  if  such  a 
flugffestion  shall  be  made  before  the  trial,  then  the  claimant  shall  have  a 
verdict  and  recover  such  judgment  as  aforesaid,  upon  its  appearing  that  he  i 
was  entitled  to  bring  the  action  either  separately  or  jointly  with  the  deceased  ^ 
claimant.  ' 

CXCI  I.  In  case  of  the  death  before  trial  of  one  of  several  claimants,  1 
whose  right  does  not  survive  to  another  or  others  of  the  claimants,  where  ^ 
the  legal  representative  of  the  deceased  claimant  shall  not  become  a  party  ^  | 

to  the  suit  in  the  manner  hereinafter  mentioned,  a  suggestion  may  be  made  ^, 
of  the  death,  which  suggestion  shall  not  be  traversable,  but  shall  only  be  vi 
subject  to  be  set  aside  if  untrue,  and  the  action  may  proceed  at  the  suit  of 
the  surviving  claimant  for  such  share  of  the  property  as  he  is  entitled  to, 
and  costs. 

CXCI II.  In  case  of  a. verdict  for  two  or  more  claimants,  if  one  of  such  U] 
claimants  die  before  execution  executed,  the  other  claimant  may,  whether  on  i 

the  legal  right  to  the  property  shall  survive  or  not,  suggest  the  death  in  p"  | 

manner  aforesaid,  and  proceed  to  judgment  and  execution  for  recovery  of  y^ 
possession  of  the  entirety  of  the  property  and  the  costs ;  but  nothing  herein 
contained  shall  affect  the  right  of  the  legal  representative  of  the  deceased 
claimant,  or  the  liability  of  the  surviving  claimant  to  such  legal  representa- 
tive ;  and  the  entry  and  possession  of  such  surviving  claimant  under  such 
execution  shall  be  considered  as  an  entry  and  possession  on  behalf  of  such 
legal  representative  in  respect  of  the  share  of  the  property  to  which  he  shall 
be  entitled  as  such  representative,  and  the  Court  may  direct  possession  to  be 
delivered  accordingly. 

CXCIV.  In  case  of  the  death  of  a  sole  claimant,  or,  before  trial,  of  one  Proc 
of  several  claimants,  whose  right  does  not  survive  to  another  or  others  of  Case  i 

the  claimants,  the  legal  representative  of  such  claimant  may,  by  leave  of  the  ^^^' 
Court  or  a  judge,  enter  a  suggestion  of  the  death,  and  that  he  is  such  legal  ^^^  , 

representative,  and  the  action  shall  thereupon  proceed ;  and  if  such  sugges-  yive. 
tion  be  made  before  the  trial,  the  truth  of  the  suggestion  shall  be  tried 
thereat,  together  with  the  title  of  the  deceased  claimant,  and  such  judgment 
shall  follow  upon  the  verdict  in  favour  of  or  against  the  person  making  such 
suggestion,  as  hereinbefore  provided  with  reference  to  a  judgment  for  or 
affainst  such  claimant ;  and  in  case  such  suggestion  in  the  case  of  a  sole 
clattnant  be  made  af\er  trial  and  before  execution  executed  by  delivery  of 
possession  thereupon,  and  such  suggestion  be  denied  by  the  defendant  within 
eight  days  afler  notice  thereof,  or  such  further  time  as  the  Court  or  a 
judge  may  allow,  then  such  suggestion  shall  be  tried ;  and  if,  upon  the  trial 
thereof,  a  verdict  shall  pass  for  the  person  making  such  suggestion,  he  shall 
be  entitled  to  such  judgment  as  aforesaid  for  the  recovery  of  possession,  and 
for  the  costs  of  and  occasioned  by  such  suggestion  ;  and  in  case  of  a  verdict 
for  the  defendant  such  defendant  shall  be  entitled  to  such  judgment  as  afore- 
said for  costs. 

CXCV.   In  case  of  the  death,  before  or  after  judgment,  of  one  of  several  Proceed 
defendants  in  ejectment,  who  defend  jointly,  a  suggestion  may  be  made  of  the  upon  D<    I 
death,  w  hich  suggestion  shall  not  be  traversable,  but  only  be  subject  to  be  9Pf  ^^ 
set  aside  if  untrue,  and  the  action  may  proceed  against  the  surviving  defend-  ^^ 
ant  to  judgment  and  execution. 

CXCVI.   In  case  of  the  death  of  a  sole  defendant,  or  of  all  the  defendants  Upon  Dc  : 
ID  ejectment,  before  trial,  a  suggestion  may  be  made  of  the  death,  which  ©fall  the 
suggestion  shall  not  be  traversable,  but  only  be  subject  to  be  set  aside  if  5|^*^^„  ' 
untrue,  and  the  claimants  shall  be  entitled  to  judgment  for  recovery  of  pos-  ^^e  Trial 
session  of  the  property,  unless  some  other  person  shall  appear  and  defend 
within  the  time  to  be  appointed  for  that  purpose  by  the  order  of  the  Court 
or  a  judge,  to  be  made  upon  the  application  of  the  claimants;  and  it  shall 
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Boor  IV. 

Craptse  I. 

Sbct.  8. 


I  D«adi  of 
[  Defendants 
I  Ejectment 
Iter  Verdict 


EJpon  Death 
ifore  Trial  of 
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ijectment, 
ho  defends 

arately  for 

OD  Death 
[tof'Defendant 
defending  se- 
)^^  parately  for 
l*^' iProperty  in  re- 
f '  i^ect  of  which 
rr  others  also  de- 
^'  fend. 


Claimant  may 
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Discontinu- 
ance of  Action 
by  one  of  seve- 
ral Claimants. 


Judgment  for 
not  proceeding 
to  Trial  after 
Notice. 


Defendant  may 
confess  the  Ac- 
tion. 


be  lawful  for  the  Court  or  a  judge,  upon  such  suggestion  being  made  and 
upon  such  application  as  aforesaid,  to  order  that  the  claimant  shall  best 
liberty  to  sign  judgment  within  such  time  as  the  Court  or  judge  nay  think 
fit,  unless  the  person  then  in  possession,  by  himself  or  his  tenant,  or  the  legil 
representative  of  the  deceased  defendant,  shall  within  such  time  appeared 
defend  the  action ;  and  such  order  may  be  served  in  the  same  manner  as  die 
writ ;  and  in  case  such  person  shall  appear  and  defend  the  same,  prooeedingi 
may  be  taken  against  such  new  defendant  as  if  he  had  originally  appesnd 
and  defended  the  action ;  and  if  no  appearance  be  entered  and  defence  made, 
then  the  claimant  shall  be  at  liberty  to  sign  judgment  pursuant  to  the  order. 

CXCVIl.  In  case  of  the  death  of  a  sole  defendant  or  of  all  the  defeodanli 
in  ejectment  after  verdict,  the  claimants  shall  nevertheless  be  entitled  to 
judgment  as  if  no  such  death  had  taken  place,  and  to  proceed  by  execatioo 
for  recovery  of  possession  without  suggestion  or  revivor,  and  to  proceed  for 
the  recovery  of  the  costs,  in  like  manner  as  upon  any  other  judgment  ibr 
money,  against  the  legal  representatives  of  the  deceased  defendant  or  de- 
fendants. 

CXC  VIIT.  In  case  of  the  death  before  trial  of  one  of  several  defendaati  ia 
ejectment,  who  defends  separately  for  a  portion  of  the  property  for  whiek 
the  other  defendant  or  defendants  do  not  defend,  the  same  proceedings  mj 
be  taken  as  to  such  portion  as  in  the  case  of  the  death  of  a  sole  defendaai, 
or  the  claimants  may  proceed  against  the  surviving  defendants  in  respect  of 
the  portion  of  the  property  for  which  they  defend. 

CXCIX.  In  case  of  the  death  before  trial  of  one  of  several  defendants  ia 
ejectment,  who  defends  separately  in  respect  of  property  for  which  sorvifing 
defendants  also  defend,  it  shall  be  lawful  for  the  Court  or  a  judge  at  mf 
time  before  the  trial  to  allow  the  person  at  the  time  of  the  death  in  poasesskm 
of  the  property,  or  the  legal  representative  of  the  deceased  defendaat,  to 
appear  and  defend  on  such  terms  as  may  appear  reasonable  and  jost,  upoo 
the  application  of  such  person  or  representative ;  and  if  no  such  appbcstioB 
be  made  or  leave  granted,  the  claimant,  suggesting  the  death  in  mamier 
aforesaid,  may  proceed  against  the  surviving  defendant  or  defendaati  to 
judgment  and  execution. 

CC.  The  claimant  in  ejectment  shall  be  at  liberty  at  any  time  to  diaeoa- 
tinue  the  action  as  to  one  or  more  of -the  defendants,  by  giving  to  the  de- 
fendant or  his  attorney  a  notice  headed  in  the  Court  and  cause,  and  sigocd 
by  the  claimant  or  his  attorney,  stating  that  he  discontinues  such  action;  aad 
thereupon  the  defendant  to  whom  such  notice  is  given,  shall  be  entitled  to 
and  may  forthwith  sign  judgment  for  costs  in  the  form  contained  in  tbe 
Schedule  (A.)  to  this  act  annexed,  marked  No.  18,  or  to  the  like  efiecL 

CCl.  In  case  one  of  several  claimants  shall  be  desirous  to  disoontinae,  he 
may  apply  to  the  Court  or  a  judge  to  have  his  name  struck  out  of  the  pro* 
ceedings,  and  an  order  may  be  made  thereupon  upon  such  ternos  as  to  the 
Court  or  judge  may  seem  fit,  and  the  action  shall  thereupon  proceed  at  tke 
suit  of  the  other  claimants. 

ecu.  If  after  appearance  entered  the  claimant,  without  going  to  trid, 
allow  the  time  allowed  for  going  to  trial  by  the  practice  of  the  Court  in  ordi- 
nary cases  after  issue  joined  to  elapse,  the  defendant  in  ejectment  may  give 
twenty  days'  notice  to  the  claimant  to  proceed  to  trial  at  the  sittings  or 
assizes  next  after  the  expiration  of  the  notice  ;  and  if  the  claimant  aAerwaids 
neglects  to  give  notice  of  trial  for  such  sittings  or  assises,  or  to  proceed  to 
trial  in  pursuance  of  the  said  notice  given  by  the  defendant,  and  the  timefiv 
going  to  trial  shall  not  be  extended  by  the  Court  or  a  judge*  the  defendaai 
may  sign  judgment  in  the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  19,  and  recover  the  costs  of  defence. 

CCllI.  A  sole  defendant  or  all  the  defendants  in  ejectment  shall  be  ^ 
liberty  to  confess  the  action  as  to  the  whole  or  part  of  the  property,  l^ 
giving  to  such  claimant  a  notice  headed  in  the  Court  and  cause,  and  signed 
by  the  defendant  or  defendants,  such  signature  to  be  attested  by  his  or  tbeii 
attorney ;  and  thereupon  the  claimant  shall  be  entitled  to  and  may  forthwith 
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sign  judgment  and  issue  execution  for  the  recovery  of  possession  and  costt 
in  the  form  contained  in  the  Schedule  (A.)  to  this  act  annexed,  marked  No. 
20,  or  to  the  like  effect. 

CCIV.  In  case  one  of  several  defendants  in  ejectment,  who  defends  sepa- 
rately for  a  portion  of  the  property  for  which  the  other  defendant  or  defend- 
ants do  not  defend,  shall  be  desirous  of  confessing  the  claimant's  title  to  such 
portion,  he  may  give  a  like  notice  to  the  claimant ;  and  thereupon  the  claimant 
shall  be  entitled  to  and  may  forthwith  sign  judgment  and  issue  execution 
for  the  recovery  of  possession  of  such  portion  of  the  property,  and  for  the 
costs  occasioned,  by  the  defence  relating  to  the  same,  and  the  action  may 
proceed  as  to  the  residue. 

CCV.  In  case  one  of  several  defendants  in  ejectment,  who  defends  sepa-  i 
rately  in  respect  of  property  for  which  other  defendants  also  defend,  shall  « 
be  desirous  of  confessing  the  claimant's  title,  he  may  give  a  like  notice  ' 
thereof;  and  then  upon  the  claimant  shall  be  entitled  to  and  may  sign  judg-  ^ 
ment  against  such  defendant  for  the  costs  occasioned  by  his  defence,  and  p> 
may  proceed  in  the  action  against  the  other  defendants  to  judgment  and  exe« 
cation. 

CCVI.  It  shall  not  be  necessary  before  issuing  execution  upon  any  judfr-  F* 
ment  under  the  authority  of  this  act  to-enter  the  proceedings  upon  any  roll,  ot 
btit  an  incipitur  thereof  may  be  made  upon  paper,  shortly  describing  the  ^° 
nature  of  the  judgment  according  to  the  practice  heretofore  used,  and  judg-  f^^ 
ment  may  thereupon  be  signed,  and  costs  taxed,  and  execution  issued,  £x 
according  to  the  practice  heretofore  used :  provided  nevertheless,  that  the 
proceedings  may  be  entered  upon  the  roll  whenever  the  same  may  become 
necessary  for  the  purpose  of  evidence,  or  of  bringing  error,  or  the  like. 

CCVI  I.  The  effect  of  a  judgment  in  an  action  of  ejectment  under  this  act  £ff{         I 
shall  be  the  same  as  that  of  a  judgment  in  the  action  of  ejectment  heretofore  t^^^ 
used. 

CCVIII.   Error  may  be  brought  in  like  manner  as  in  other  actions  upon  Errc 
any  judgment  in  ejectment,  after  a  special  verdict  found  by  the  jury,  or  a  in  E 
blJ]  of  exceptions,  or  by  consent  after  a  special  case  stated,  but,  except  in^^J®*'        ' 
the  case  of  such  consent  as  aforesaid,  execution  shall  not  be  thereby  stayed, 
miless  the  plaintiff  in  error  shall,  within  four  clear  days  after  lodging  the 
memorandam  alleging  error,  or  after  the  signing  of  the  judgment,  whichever 
shall  last  happen,  or  before  execution  executed,  be  bound  unto  the  claimant, 
who  shall  have  recovered  judgment  in  such  action  of  ejectment,  in  double 
the  yearly  value  of  the  property,  and  double  the  costs  recovered  by  the 
judgment,  with  condition,  that  if  the  judgment  shall  be  affirmed  by  the  Court 
of  error,  or  the  proceedings  in  error  be  discontinued  by  the  plaintifl  therein, 
then  the  plaintiff  in  error  shall  pay  such  costs,  damages  and  sum  or  sums  of 
money  as  shall  be  awarded  upon  or  after  such  judgment  affirmed  or  discon- 
tinuance :  and  it  shall  be  lawful  for  the  Court  wherein  execution  ought  to  be 
granted  upon  such  affirmation,  or  discontinuance,  upon  the  application  of  the 
claimant,  to  issue  a  writ  to  inquire  as  well  of  the  mesne  profits  as  of  the 
damage  by  any  waste  committed  after  the  first  judgment  in  ejectment,  which 
writ  may  be   tested  on  the  day  on  which  it  shall  issue,  and  be  returnable 
immediately  after  the  execution  thereof;  and  upon  the  return  thereof  judg- 
ment shall  be  given,  and  execution  awarded  for  such  mesne  profits  and 
damages,  and  also  for  costs  of  suit. 

CCIX.   Every  tenant  to  whom  any  writ  in  ejectment  shall  be  delivered,  or  Tenants  i 
to  whose  knowledge  it  shall  come,  shall  forthwith  give  notice  thereof  to  his  g7«  Not  : 
landlord,  or  his  bailiff  or  receiver,  under  penalty  of  forfeiting  the  value  of  L^jJord 
three  years  improved  or  rack  rent  of  the  premises,  demised  or  holden  in  the 
possession  of  such  tenant,  to  the  person  of  whom  he  holds,  to  be  recovered 
by  action  in  any  Court  of  common  law  having  jurisdiction  for  the  amount. 

CCX.  In  all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  Proceedii 
that  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to  |pj®^,*!°fy' 
whom  the  sarae  is  due,  hath  right  by  law  to  re-enter  for  the  nonpayment  ^•'^a'o"^ 


884 


STATUTB  16  &  16  VICT.  C.  76. 


BookIV. 
Chaftbk  I. 

s»cT.  a. 

MoQpayiBciit 
of  Rent. 


Lcim  pfo- 
oeedingin 
Bqoitv  not  to 
Iniuiio- 


tion  or  lUUef 
without  Pay. 
ment  of  Root 
•BdCottn 


thereof,  such  landlord  or  lessor  shall  and  may,  without  any  fonnal  dentnd 
or  re-entry,  serve  a  writ  in  ejectment  for  the  recovery  of  the  demited  pn- 
raises,  or  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be  io  actual 
possession  of  the  premises,  then  such  landlord  or  lessor  may  affix  i  copy 
thereof  upon  the  door  of  any  demised  messuage,  or  in  case  suchactioDia 
ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then  upoo  iodk 
notorious  place  of  the  lands,  tenements  or  hereditamenu  comprised  in  sach 
writ  in  ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereof, 
which  service  or  affixing  such  writ  in  ejectment  shall  stand  in  the  place  mi 
stead  of  a  demand  and  re-^entry ;  and  in  case  of  judgment  against  the  defend- 
ant for  non-appearance,  if  it  shall  be  made  appear  to  the  Court  where  tbe 
said  action  is  depending,  by  affidavit,  or  be  proved  upon  tbe  trial  in  case  the 
defendant  appears,  that  half-a-y ear's  rent  was  due  before  tbe  said  writ  wai 
served)  and  tliat  no  sufficient  distress  was  to  be  found  on  the  demited  pre- 
mises, countervailing  the  arrears  then  due,  and  that  the  lessor  had  power  to 
re-enter,  then  and  in  every  such  case  the  lessor  shall  recover  jndgmefit  aad 
execution,  in  tbe  same  manner  as  if  the  rent  in  arrear  had  been  legally 
demanded,  and  a  re-entry  made ;   and  in  case  the  lessee  or  his  assignee,  or 
other  person  claiming  or  deriving  under  the  said  lease,  shall  permit  isd 
suffer  judgment  to  1m  had  and  recovered  on  such  trial  in  ejectment,  and 
execution   to  be  executed  therec^,   without  paying  the  rent  and  arresiii 
together  with  full  costs,  and  without  proceeding  for  relief  in  equity  wAk 
six  months  after  such  execution  executed,  then  and  in  such  case  tbe  laid 
lessee,  his  assionee,  and  all  other  persons  claiming  and  deriving  under  tbe 
said  lease,  shau  be  barred  and  foreclosed  from  all  relief  or  remedy  in  la*  or 
equity,  other  than  by  bringing  error  for  reversal  of  such  judffment,  in  caK 
the  same  shall  be  erroneous,  and  the  said  landlord  or  lessor  shall  (rem  thence- 
forth hold  the  said  demised  premises  discharged  from  such  lease ;  sod  if  oo 
such  ejectment  a  verdict  shall  pass  for  the  defendant,  or  the  cUimsnt  iball 
be  nonsuited  therein,  then  in  every  such  case  such  defendant  shall  bave  asii 
recover  his  costs  ;  provided  that  nothing  herein  contained  shall  extend  to  bar 
the  right  of  any  mortgagee  of  such  lease,  or  any  part  thereof,  who  tbaB  wt 
be  in  possession,  so  as  such  mortgagee  shall  and  do,  within  six  montbi  after 
such  judgment  obtained  and  execution  executed  pay  all  rent  in  snear,  id 
all  costs  and  damages  sustained  by  such  lessor  or  person  entitled  to  tbe 
remainder  or  reversion  as  aforesaid,  and  perform  all  the  covenants  asd 
agreements  which,  on  the  part  and  behalf  of  the  first  lessee,  are  and  oog^ 
to  be  performed. 

CCXF.  In  case  the  said  lessee,  his  assignee,  or  other  person  claiming  ff? 
ri^ht,  title  or  interest,  in  law  or  equity,  of,  in  or  to  the  said  lease,  daH 
within  the  time  aforesaid,  proceed  f>r  relief  in  any  Court  of  equity,  soch  pe^ 
son  shall  not  have  or  continue  any  injunction  against  the  proceedings  st  bs 
on  such  ejectment,  unless  he  does  or  shall,  within  forty  days  next  afbr  a  wl 
and  perfect  answer  shall  be  made  by  the  claimant  in  such  ejectment,  briag 
into  Court,  and  lodge  with  the  proper  officer,  such  sum  and  sums  of  oosej 
as  the  lessor  or  landlord  shall  in  his  answer  swear  to  be  due  and  in  ansv 
over  and  above  all  just  allowances,  and  also  the  costs  taxed  in  the  said  ibi^ 
there  to  remain  till  the  hearing  of  the  cause,  or  to  be  paid  out  to  the  lea^r 
or  landlord  on  good  security,  subject  to  the  decree  of  the  Court;  andincsie 
auch  proceedings  for  relief  in  equity  shall  be  taken  within  the  time  ^^o'*''^ 
and  after  execution  is  executed,  the  lessor  or  landlord  shall  be  accouniabk 
only  for  so  much  and  no  more  as  he  shall  really  and  bonft  fide,  witbotf 
fraud,  deceit  or  wilful  neglect,  make  of  the  demised  premises  from  tbe  nm 
of  his  entering  into  the  actual  possession  thereof;  and  if  what  shall  be  sa 
made  by  tbe  lessor  or  landlord  happen  to  be  less  than  the  rent  ^^^^^^^^ 
the  said  lease,  then  the  said  lessee  or  his  assignee,  before  he  shall  be  resUKw 
to  his  possession,  shall  pay  such  lessor  or  landlord  what  the  ™oneysob9 
him  made  fell  short  of  the  reserved  rent  for  the  time  such  lessor  or  JsodM 
held  the  said  lands* 
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CCXII.  If  the  tenant  or  his  assignee  do  or  shall,  at  any  time  before  the  Book 
trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or  landlord,  his  executors  Cbaft: 
or  administrators,  or  his  or  their  attorney  in  that  cause,  or  pay  into  the  Court  ^*^^' 
where  the  same  cause  is  depending,  all  the  rent  and  arrears,  together  with  the  Tenant  p 
costs,  then  and  in  such  case  all  further  proceedings  on  the  said  ejectment  ing  aU  Rk 
shall  cease  and  be  discontinued  ;  and  if  such  lessee,  his  executors,  adminis-  with  Cost 
trators  or  assigns,  shall,  upon  such  proceedings  as  aforesaid,  be  relieved  in  Proeeedin 
equity,  he  and  they  shall  have,  hold  and  enjoy  the  demised  lands,  according  ^^""^ 
to  the  lease  thereof  made,  without  any  new  lease. 

CCXIII.  Where  the  term  or  interest  of  any  tenant  now  or  hereafter  Eiectmeni 
holding  under  a  lease  or  agreement  in  writing  any  lands,  tenementi  or  here-  landlord 
ditaments  for  any  term  or  number  of  years  certain,  or  from  year  to  year,  JSj^"^  ^vi 
shall  have  expired  or  been  determined  either  by  the  landlord  or  tenant  by  ^fter  ezpin 
regular  notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  by  or  tion  of  Ten 
under  him,  shall  refuse  to  deliver  up  possession  accordingly,  after  lawful  determinati 
demand  in  writing  made  and  signed  by  the  landlord  or  his  agent,  and  served  Sf  ^*''*^*'?i 
personally  upon  or  left  at  the  dwelling-house  or  usual  place  of  abode  of  such     ^  ^ 
tenant  or  person,  and  the  landlord  shall  thereupon  proceed  by  action  of  eject- 
ment for  the  recovery  of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of 
the  writ  in  ejectment,  to  address  a  notice  to  such  tenant  or  person  requiring  Ruls  or  Sun 
him  to  find  such  bail,  if  ordered  by  the  Court  or  a  judge,  and  for  such  pur-  «<>"•  ^  *^*. 
poses  as  are  hereinafter  next  specified  ;  and  upon  the  appearance  of  the  party  j^^^  ^  ^ 
on  an  affidavit  of  service  of  the  writ  and  notice,  it  shall  be  lawful  for  the 
landlord  producing  the  lease  or  agreement,  or  some  counterpart  or  duplicate 
thereof,  and  proving  the  execution  of  the  same  by  affidavit,  and  upon  affi- 
davit that  the  premises  have  been  actually  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  the  tenant  has  expired,  or  been  determined 
by  regular  notice  to  quit,  as  the  case  may  be,  and  that  possession  has  been 
lawfully  demanded  in  manner  aforesaid,  to  move  the  Court  or  apply  by  sum- 
mons to  a  judge  at  chambers  for  a  rule  or  summons  for  such  tenant  or  per- 
son to  show  cause,  within  a  time  to  be  fixed  by  the  Court  or  judge  on  a  con- 
sideration of  the  situation  of  the  premises,  why  such  tenant  or  person  should 
not  eilter  into  a  recognizance  by  himself  and  two  suflScient  sureties  in  a 
reasonable  sum  conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  claimants  in  the  action  ;  and  it  shall  be  lawful  for  the  Court  On  Rule  or 
or  judge  upon  cause  shown,  or  upon  affidavit  of  the  service  of  the  rule  or  ^*}°""?!J*  •**" 
summons  in  case  no  cause  shall  be  shown,  to  make  the  same  absolute  in  the  ^^!^^l^^^ 
whole  or  in  part,  and  to  order  such  tenant  or  person^  within  a  time  to  be  oonfonn,  Judg- 
fixed,  upon  a  consideration  of  all  the  circumstances,  to  find  such  bail,  with  meat  to  be  for 
such  conditions  and  in  such  manner  as  shall  be  specified  in  the  said  rule  or  the  Landlord, 
summons,  or  such  part  of  the  same  so  made  absolute ;  and  in  case  the  party 
shall  neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the  Court 
or  judge  to  enlarge  the  time  for  obeying  the  same,  then  the  lessor  or  land- 
lord filinff  an  affidavit  that  such  rule  or  order  has  been  made  and  served  and 
not  complied  with,  shall  be  at  liberty  to  sign  judgment  for  recovery  of  pos- 
session and  costs  of  suit  in  the  form  contained  in  the  Schedule  (A.)  to  this 
act  annexed,  marked  No.  21,  or  to  the  like  effect. 

CCXIV.  Wherever  it  shall  appear  on  the  trial  of  any  ejectment,  at  th6  On  Trial  of  any 
suit  of  a  landlord  against  a  tenant,  that  such  tenant  or  his  attorney  hath  been  £i«ctment  be- 
served  with  due  notice  of  trial,  the  judge  before  whom  such  cause  shall  come  SriTand^Te- 
on  to  be  tried  shall,  whether  the  defendant  shall  appear  upon  such  trial  or  nant,  Juries  to 
not,  permit  the  claimant  on  the  trial,  after  proof  of  his  right  to  recover  pos-  oive  Damages 
session  of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the  writ  in  w'  Mesne  Pro- 
ejectment^  to  go  into  evidence  of  the  mesne  profits  thereof  which  shall  or  J^  vSdirt  or 
might  have  accrued  from  the  day  of  the  expiration  or  determination  of  the  ^\  jy^j  L*^ 
tenant's  interest  in  the  same  down  to  the  time  of  the  verdict  given  in  the  dfled  therein, 
cause,  or  to  some  preceding  day  to  be  specially  mentioned  -therein  ;  and  the 
jury  on  the  trial  finding  for  the  claimant  shall  in  such  case  give  their  verdict 
upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of 
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the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for  snd 
mesne  profits;  and  in  such  case  the  landlord  .shall  have  judgment  within  dv 
time  hereinbefore  provided,  not  only  for  the  recovery  of  possession  and  cofti, 
but  also  for  the  mesne  profits  found  by  the  jury :  provided  alwayi,  that 
nothing  hereinbefore  contained  shall  be  construed  to  bar  any  such  laodlvd 
from  bringing  any  action  for  the  mesne  profits  which  shall  accrue* froffltbe 
yerdict,  or  the  day  so  specified  therein,  down  to  the  day  of  the  deliTefjaf 
possession  of  the  preipises  recovered  in  the  ejectment. 

CCXV.  In  all  cases  in  which  such  security  shall  have  been  given  as  afen- 
said,  if  upon  the  trial  a  verdict  shall  pass  for  the  claimant,  unless  it  ihill 
appear  to  the  judge  before  whom  the  same  shall  have  been  had  thit  die 
finding  of  the  jury  was  contrary  to  the  evidence,  or  that  the  damages  gives 
were  excessive,  such  judge  sh^ll  not,  except  by  consent,  make  any  order  is 
stay  judgment  or  execution,  except  on  condition  that  within  four  days  fipoa 
the  day  of  the  trial  the  defendant  shall  actually  find  security,  by  the  recog- 
nizance of  himself  and  two  sufficient  sureties,  in  such  reasonable  sum  » the 
judge  shall  direct,  conditioned  not  to  commit  any  waste,  or  act  in  tbenitoit 
of  waste  or  other'  wilful  damage,  and  not  to  sell  or  carry  off  any  standiai 
crops,  hay,  straw  or  manure  produced  or  made  (if  any)  upon  the  premiseii 
and  which  may  happen  to  be  thereupon,  from  the  day  on  which  the  Tcrdicc 
shall  have  been  given  to  the  day  on  which  execution  shall  finally  be  vaak 
upon  the  judgment,  or  the  same  be  set  aside,  as  the  case  may  be:  proriU 
always,  that  the  recognizance  last  above  mentioned  shall  immediately  stud 
discharged  and  be  of  no  effect,  in  case  proceedings  in  error  shall  be  brou^ 
upon  such  judgment,  and  the  plaintiff  in  error  shall  become  bound  in  tiie 
manner  hereinbefore  proviiied. 

CCXVI.  All  recognizances  and  securities  entered  into  as  last  afoiesad 
may  and  shall  be  taken  respectively  in  such  manner  and  by  and  belbie  sm^ 
persons  as  are  provided  and  authorized  in  respect  of  recognizances  of  fad 
upon  actions  and  suits  depending  in  the  Court  in  which  any  such  accioa of 
ejectment  shall  have  been  commenced  ;  and  the  officer  of  the  same  Covt 
with  whom  recognizances  of  bail  are  filed  shall  file  such  recognizaocei  isb 
securities,  for  which  respectively  the  sum  of  two  shillings  and  sixpence,  tf^ 
no  more,  shall  be  paid ;  but  no  action  or  other  proceeding  shall  be  con- 
menced  upon  any  such  recognizance  or  security  after  the  expiratioD  of  tf 
months  from  the  time  when  possession  of  the  premises,  or  any  part  tbeiwi 
shall  actually  have  been  delivered  to  the  landlord. 

CCXV  II.  In  all  actions  of  ejectment  hereafter  to  be  brought  in  any  of  k* 
Majesty's  Courts  at  Westminster  by  any  landlord  against  his  tenant,  atM^ 
any  person  claiming  through  or  under  such  tenant,  for  the  recovery  of  tfj 
lands  or  hereditaments  in  any  county,  except  London  or  Middlesex,  when 
the  tenancy  shall  expire,  or  the  right  of  entry  into  or  upon  such  laixk^ 
hereditaments  shall  accrue  to  such  landlord,  in  or  after  Hilary  or  TriiitJ 
Terms  respectively,  it  shall  be  lawful  for  the  claimant  in  any  such  action,  ati^ 
time  within  ten  days  after  such  tenancy  shall  expire,  or  right  of  entry  icost 
as  aforesaid,  to  serve  a  writ  in  ejectment  in  the  form  contained  io  ^ 
Schedule  (A.)  to  this  act  annexed,  marked  No.  13,  except  that  it  shall  eoft* 
mand  the  persons  to  whom  it  is  directed  to  appear  within  ten  days  after  se^ 
vice  thereof  in  the  Court  in  which  such  action  may  be  brought ;  and  the  ^ 
proceedings  shall  be  thereupon  had  as  hereinbefore  provided,  save  that  tf 
shall  be  sufficient  to  give  at  least  six  clear  days'  notice  of  trial  to  the  deiendii^ 
before  (he  commission  day  of  the  assizes  at  which  such  ejectment  is  iDteni^ 
to  be  tried ;  and  any  defendant  in  such  action  may,  at  any  time  before  die 
trial  thereof,  apply  to  a  judge  by  summons  to  stay  or  set  aside  the  P'^^^'^t 
ings,  or  to  postpone  the  trial  until  the  next  assizes ;  and  it  shall  be  lavnl 
for  the  judge,  in  his  discretion^  to  make  such  order  in  the  said  cause  as  tt 
him  shall  seem  expedient. 

CCXVIII.  Nothing  herein  contained  shall  be  construed  to  prejudioeoi 
affect  any  other  right  of  action  or  remedy  which  landlords  may  poHeu  a 
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made  with  or  without  costs,  and  upon  such  terras  as  to  the  court  or  jodgt 
may  seem  fit ;  and  all  such  amendments  as  may  be  necessary  for  the  pnrpoie 
of  determining  in  the  existing  suit  the  real  question  in  controversy  betwees 
the  parties  shall  be  so  made. 


ScHXouiiB  (A.)  referred  to  in  the  foregoing  act 
No.  13. 

E/ECTHEMT. 

Form  of  Writ. 

Victoria,  4*^.,  to  X,  K.,  Z.,  and  all  persons  entitled  to  defend  the  pooei- 
sion  of  [deMcribe  the  property  with  reasonable  certmnty]^  in  the  pirisfaof 

,  in  the  county  of  ,  to  the  possession  whereof  A.^  B.  and  C 

some  or  one  of  them  claim  to  be  [or  ''  to  have  been  on  and  since  the 
day  of  ,  A.D.  "]  entitled,  and  to  eject  all  other  persons  tbcre- 

from ;  these  are  to  will  and  command  you,  or  such  of  you  as  deny  ^ 
alleged  title,  within  sixteen  days  afker  service  hereof,  to  appear  in  oar  Cout 
of  to  defend  the  said  property,  or  such  part  thereof  as  you  may  be 

advised ;  in  default  whereof  judgment  may  be  signed,  and  you  turned  rat  of 
possession. 

Witness,  ^c. 


No.  14. 
Judgment  in  Ejectment  in  case  of  Nonappearamce, 
In  the  Queen's  Bench. 

The  day  of  ,  18    . 

[Date  of  Writ.'] 
Lancashire  1  On  the  day  and  year  above  written,  a  writ  of  our  lady  die 
to  wit.     3      Queen  issued  forth  of  this  Court  in  these  words ;  that  ii 
to  say,— 

Victoria,  by  the  grace  of  God  [here  copy  the  writ"] ;  and  no  appearaooe  bii 
been  entered  or  defence  made  to  the  said  writ :  therefore  it  is  ooQsideral 
that  the  said  [here  insert  the  names  of  the  persons  m  whom  title  is  eUegd'n 
the  writ]  do  recover  possession  of  the  land  in  the  said  writ  mentioDed,  with 
the  appurtenances. 


No.  15. 
In  the  Queen's  Bench. 

On  the  day  of  ,  a.i>.  18 

Cumberland  ?  On  the  day  and  year  above  written,  a  writ  of  our  lady  ^ 
to  wit.      J      Queen  issued  forth  of  this  Court,  in  these  words ;  tbtf  ii 
to  say,— 

Victoria,  by  the  grace  of  God  [here  copy  the  writ];  and  C.  D.  has,  od  tk 
day  of  ,  appeared  by  nis  attorney  [or  **  in  person"}  v 

the  said  writ,  and  has  defended  for  a  part  of  the  land  in  the  writ  uma- 
tioned ;  that  is  to  say  [here  state  the  part]^  and  no  appearance  has  bees 
entered  or  defence  made  to  the  said  writ,  except  as  to  the  said  part :  Tben- 
fore  it  is  considered  that  the  said  A.  B.  [the  claimant]  do  reoover  noMcsaioB 
of  the  land  in  the  said  writ  mentioned,  except  the  said  part,  with  toe  apptf- 
tenances,  and  that  he  have  execution  thereof  forthwith ;  and  as  to  tbe  i«*^ 
let  a  jury  come,  ^c. 
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No.  16.  Boi 

In  the  Queen's  Bench.  ^^ 

On  the  day  of  ,  a.d.  18  

Cumherland  1  On  the  day  and  year  above  written,  a  writ  of  our  lady  the 
to  wit.      j      Queen  issued  forth  of  this  Court,  in  these  words ;  that  is 
to  say,— 

Victoria,  by  the  grace  of  God  [Aere  copy  the  writ];  and  C.  D,  has,  on  the 
day  of  ,  appeared  by  his  attorney  [or  ••  in  person"]  to 

the  said  writ,  and  defended  for  the  whole  of  the  land  therein  mentioned : 
Therefore  let  a  jury  come,  ^c. 

i 

No.  17. 
Afterwards  on  the  day  of  ,  a.d.  ,  before  and 

,  justices  of  our  lady  the  Queen  assigned  to  take  the  assizes  in  and 
for  the  within  county,  come  the  parties  within  mentioned ;  and  a  jury  of  the 
said  county  being  sworn  to  try  the  matters  in  question  between  the  said 
parties,  upon  their  oath  say,  that  ^,  B.  [the  claimant']  within  mentioned,  on 
the  day  of  ,  a.d.  ,  was,  and  still  is,  entitled  to  the  posses- 

sion of  the  land  within  mentioned,  as  in  the  writ  alleged :  Therefore,  S^c, 

No.  18. 
In  the  Queen's  Bench. 

On  the  day  of  ,  18     . 

IDate  of  fVrit.] 
Lancashire  >  On  the  day  and  year  above  written,  a  writ  of  our  lady  the 
to  wit.     \      Queen  issued  forth  of  this  Court,  in  these  words ;  that  is 
to  say,— 

Victoria,  by  the  grace  of  God  [here  copy  the  writ];  and  C.  D.  has,  on  the 
day  of  ,  appeared  by  his  attorney  [or  "  in  person*']  to 

the  said  writ,  and  A,  B,  has  discontinued  the  action  :  Therefore  it  is  consi-* 
dered  that  the  said  C,  D,  be  acquitted,  and  that  he  recover  against  the  said 
ji   B,  £  for  his  costs  of  defence. 

No.  19. 
In  the  Queen's  Bench. 
The  day  of  ,  1 8     . 

[DaU  of  fVnt.] 
Ijancashire  7  On  the  day  and  year  above  written,  a  writ  of  our  lady  the 
to  wit.     j      Queen  issued  forth  of  this  Court,  in  these  words ;  that  is 
to  say,— 

Victoria,  by  the  grace  oi  God  [here  copy  the  writ] ;  and  C.  D.  has,  on  the 

day  of  ,  appeared  by  his  attorney  [or  *'  in  person"]  to 

the  said  writ,  and  A.  B.  has  failed  to  proceed  to  trial,  although  duly  required 

so  to  do :  Therefore  it  is  considered  that  the  said  C.  D,  be  acquitted,  and 

that  he  recover  against  the  said  A.  B,  £  for  his  costs  of  defence. 

No.  20. 
In  the  Queen's  Bench. 

The  day  of  ,  18     . 

[Date  of  Writ.] 
Lancashire  7  On  the  day  and  year  above  written,  a  writ  of  our  lady  the 
to  wit.    3      Queen  issued  forth  of  this  Court,  in  these  words ;  that  is 
to  say,— 

Victoria,  by  the  grace  of  God  [here  copy  the  writ] ;  and  C.  D,  has,  on  the 

day  of  ,  appeared  by  his  attorney  [or  ''in  person"] 

to  the  said  writ,  and  the   said  C«  D.  has  confessed  the  said  action  [or. 
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'*  has  confessed  the  said  action  as  to  part  of  the  said  land,  that  is  to  say,"* 
here  state  the  part]:  Therefore  it  is  considered  that  the  said^.  fi.  do  recom 
possession  of  the  land  in  the  said  writ  mentioned  [or,  **  of  the  said  part  of 
the  said  land*']»  with  the  appurtenance's,  and  £  for  costs* 


No.  21. 
Iq  the  Queen's  Bench. 

The  day  of  ,  a.d.  18     . 

IDate  of  Wrii.2 
Yorkshire  7  On  the  day  and  year  above  written,  a  writ  of  our  lady  the 
to  wit.     3      Queen  issued  forth  of  this  Court,  with  a  notice  thereunder 
written,  the  tenor  of  which  writ  and  notice  follows  in  these  words ;  that  ii 
to  say, — 

[^Here  copy  the  writ  and  notice,  which  latter  may  be  (ufoUomi :] 
["  Take  notice,  that  you  will  be  required,  if  ordered  by  the  Court  or  a 
judge,  to  give  bail  by  yourself  and  two  suiBcient  sureties,  conditioned  to  paj 
the  costs  and  damages  which  shall  be  recovered  in  this  action."] 

And  C,  D.  has  appeared  by  his  attorney  [or  "  in  person*^  to  the 

said  writ,  and  has  been  ordered  to  give  bail,  pursuant  to  the  statute,  and  hai 
failed  so  to  do :  Therefore  it  is  considered  that  the  said  [here  insert  mmtf 
landlord]  do  recover  possession  of  the  land  in  the  said  writ  raentioBed,  with 
the  appurtenances,  together  with  £  for  costs  of  suit. 


r^-t 


'1^ 


"  For  an  Estate 
jsold. 

for  Goodwill. 


''For  the  Use  of 

;a  House  and 

^Xand. 

'  For  the  Use  of 

a  Fishery. 

For  Copyhold 

Fines. 

Upon  a  Lease 
for  Rent 


Upon  a  Cove- 
nant to  repair. 


Trespa 
Land. 
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Schedule  (B.) 
FORMS  OF  PLEADINGS. 

STATBMENTS  OF  CAUSES  OF  ACTIOK. 

On  Contracts^ 

VII.  A  messuage  and  lands  sold  and  conveyed  by  the  plaintiff  to  the  de- 
fendant. 

VIII.  The  goodwill  of  a  business  of  the  plaintiff,  sold  and  gives  op  by  the 
plaintiff  to  the  defendant. 

IX.  The  defendant's  use,  by  the  plaintiff's  permission,  of  messoages  and 
lands  of  the  phuntiff. 

X.  The  defendant's  use,  by  the  plaintiff's  permissioa,  of  a  fishery  of  the 
plaintiff. 

XI.  Fines  payable  by  the  defendant  as  tenant  of  custoooary  tenenwiitt  of 
the  manor  of  to  the  plaintiff  as  lord  of  the  said  manor,  for  the  adms- 
sion  of  the  defendant  into  the  said  customary  tenements. 

XXIII.  That  the  plaintiff  let  to  the  defendant  a  houae.  No.  401,  Paces* 
dilly,  for  seven  years,  to  hold  from  the  day  of  »  a.d.  f  ^ 
£  a  year,  payable  quarterly,  of  which  rent  quarters  are  due  sad 
unpaid. 

XXIV.  That  the  plaintiff  by  deed  let  to  the  defendant  a  house,  Na  401, 
Piccadilly,  to  hold  for  seven  years  from  the  day  of  ,  a.o.  i 
and  the  defendant  by  the  said  deed  covenanted  with  the  plaintiff  wdl  and 
substantially  to  repair  the  said  house  during  the  said  term  [according  to  iht 
covenant],  yet  the  said  house  was  during  the  said  term  out  of  good  and  sob- 
scantial  repair. 

For  Wrongs  independent  of  Contract* 

XXV.  That  the  defendant  broke  and  entered  certain  land  of  the  plaiiidfl; 
called  the  Big  FieU«  and  depaatmred  tfae  same  with  cattlaw 
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XXIX.  That  the  defendant  detained  from  the  plaintiff  his  title  deeds 
land  called  Belmont,  in  the  county  of  ;  that  is  to  say  {describe 

deeds]. 

XxX.  That  the  plaintiff  was  possessed  of  a  mill,  and  by  reason  then 
was  entitled  to  the  flow  of  a  stream  for  working  the  same,  and  the  defendai 
by  cutting  the  bank  of  the  said  stream,  diverted  the  water  thereof  aw 
from  the  said  mill. 

XLVI.  That  the  defendant,  at  the  time  of  the  alleged  trespass,  was  po 
sessed  of  land  the  occupiers  whereof  for  twenty  years  before  this  su 
enjoyed  as  of  right  and  without  interruption  a  way  on  foot  and  with  catt 
from  a  public  highway  over  the  said  land  of  the  plaintiff  to  the  said  land  < 
the  defendant,  and  from  the  said  land  of  the  defendant  over  the  said  land  < 
the  plaintiff  to  the  said  public  highway,  at  all  times  of  the  year,  for  th 
more  convenient  occupation  of  the  said  land  of  the  defendant,  and  that  th 
alleged  trespass  was  a  use  by  the  defendant  of  the  said  way. 

aLVII.  That  the  defendant,  at  the  time  of  the  alleged  trespass,  was  pos 
sessed  of  land  the  occupiers  whereof  for  thirty  years  before  this  sui 
enjoyed  as  of  right  and  without  interruption  common  of  pasture  over  tlu 
said  land  of  the  plaintiff  for  all  their  cattle,  levant  and  couchant,  upon  the 
said  land  of  the  defendant,  at  all  times  of  the  year,  as  to  the  said  land  ol 
the  defendant  appertaining,  and  that  the  alleged  trespass  was  a  use  by  the 
defendant  of  the  said  right  of  common. 

REPLICATION. 

LIV.  That  the  occupiers  of  the  said  land  did  not  for  twenty  years  before 
this  suit  enjoy  as  of  right  and  without  interruption  the  alleged  way. 

NBW  ASSIGNMENT. 

LV.  The  plaintiff,  as  to  the  and  pleas,  says,  that  he  sues  not 

ibr  the  trespasses  therein  admitted,  but  for  trespasses  committed  by  the  de- 
fendant in  excess  of  the  alleged  rights,  and  also  in  other  parts  of  the  said 
land  and  on  other  occasions,  and  for  other  purposes  than  those  referred  to  in 
the  said  pleas. 

[If  the  plaintiff  replies  and  new  assigns^  the  new  assignment  may  be  as 
JoUows  •] 

LVI.  And  the  plaintiff,  as  to  the  and  pleas,  further  says, 

that  he  sues  not  only  for  the  trespasses  in  those  pleas  admitted,  but  also 
for,  Ac. 

{Ij  the  plaintiff  repUes  and  new  assigns  to  some  of  the  pleas,  and  new  assigns 
only  to  the  others  the  form  may  be  as  follows :] 

£V1I.  And  the  plaintiff,  as  to  the  and  pleas,  further  says, 

that  he  sues  not  for  the  trespasses  in  the  pleas  [the  pUas  not  replied  to] 

admitted*  but  for  the  trespasses  in  the  pleas  [the  pleas  replied  to] 

admitted,  and  also  for,  ^c. 


Sect.  4.— 17  &  18  Vict.  c.  125. 

^n  Act  for  the  further  Amendment  of  the  Process^  Practice  and  Mode  of 
Pleading  in  and  Enlarging  the  Jurisdiction  of  the  Superior  Courts  of  Common 
Law  at  Westminster^  and  of  the  Superior  Courts  of  Common  Law  of  the 
Counties  Palatine  of  Lancaster  and  Durham, 

Sect.  16%-—'*  When  any  award  made  on  any  such  submission,  document  or  B,ul< 
order  of  reference  as  aforesaid,  directs  that  possession  of  any  lands  or  tene-  ^^  - 
menta  capable  of  being  the  subject  of  an  action  of  ^ectment  shall  be  de«-  ^^, , 
livered  to  any  party  either  forthwith  or  at  any  future  time,  or  that  any  such  enfor: 
party  ia  entitled  to  the  possession  of  any  such  lands  or  tenements,  it  shaH  Judgi 
be  lawful  for  the  Court,  of  which  the  document  authorizing  the  reference  is  ^^^^ 
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or  is  made  a  rule  or  order  to  order  any  party  to  the  reference  who  shall  be 
in  possession  of  any  such  lands  or  tenements,  or  any  person  in  possessios 
of  the  same  claiming  under  or  put  in. possession  by  him  since  the  makiagof 
the  document  authorizing  the  reference  to  deliver  possession  of  the  same  to 
the  party  entitled  thereto  pursuant  to  the  award,  and  such  rule  or  order  to 
deliver  possession  shall  have  the  effect  of  a  judgment  or  ejectment  againt 
every  such  party  or  person  named  in  it,  and  execution  may  issue  and  pot- 
session  shall  be  delivered  by  the  sheriff*  as  in  a  judgment  in  ejectmem." 

Sect.  93. — **  If  any  person  shall  bring  an  action  of  ejectment  afler  a  prior 
action  of  ejectment  for  the  same  premises  has  been  or  shall  have  been  ni- 
successfully  brought  by  such  person,  or  by  any  person  through  or  under 
^^^      whom  he  claims,  against  the  same  defendant  or  against  any  person  throofb 
It  may  or  under  whom  he  defends,  the  Court  or  a  judge  may,  if  they  or  he  thisk 
iBcteed  to     fit  on  the  application  of  the  defendant  at  any  time  after  such  defendaot  bai 
appeared  to  the  writ,  order  that  the  plaintiff*  shall  give  to  the  defendaDt 
security  for  the  payment  of  the  defendant's  costs,  and  that  dl  further  pro- 
ceedings in  the  cause  shall  be  stayed  until  such  security  be  given  whether 
the  prior  action  has  been  or  shall  have  been  disposed  of  by  discontinoaoce, 
or  by  nonsuit,  or  by  judgment  for  the  defendant." 


Sect.  5. — 18  Vict.  c.  IS. 

An  Act  to  Expkun  and  Amend  the  Lunacy  Regulation  Ad,  1 853. 

[Jtetk  April,  1855.] 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  Lord  Chancellor  in  matters  of  lunacy  enabled  to  empower  i 

estates  to  grant  leases  binding  on  issue  or  remaindermen* 

2.  Interpretation. 

By  this  act,  after  reciting  that  by  section  I  !S9  of  the  16  &  17  Vict  e.  70, 
it  was  enacted,  that  when  a  lunatic  is  seised  or  possessed  of,  or  entitled  to 
land  in  fee  or  in  tail,  or  to  leasehold  land  for  an  absolute  interest,  and  it 
appears  to  the  Lord  Chancellor,  intrusted  as  in  the  said  act  mentioned,  to  be 
for  his  benefit,  that  a  lease  or  underlease  should  be  made  thereof  for  tcra 
of  years,  for  encouraging  the  erection  of  buildings  thereon,  or  for  repairiiif 
buildings  actually  being  thereon,  or  otherwise  improving  the  same,  or  fw 
farming  or  other  purposes,  the  committee  of  the  estate  may  in  the  name  asd 
on  behalf  of  the  lunatic  under  order  of  the  Lord  Chancellor,  intrusted » 
aforesaid,  make  such  leases  of  the  land  or  any  part  thereof  according  to  die 
lunatic's  estate  and  interest  therein,  and  to  the  nature  of  the  tenure  diereof 
for  such  term  or  terms  of  years  and  subject-to  such  renta  and  covenants  ii 
the  Lord  Chancellor,  intrusted  as  aforesaid,  shall  order :  And  that  it  hsi 
been  considered  that  the  Lord  Chancellor,  intrusted  as  aforesaid,  cannot  by 
force  of  the  said  enactment  empower  the  committee  of  a  lunatic  tenant  in 
tail  to  grant  leases  as  extensively  as  was  intended  by  that  enactment  which 
will  bind  his  issue  in  tail  and  the  remaindermen :  And  it  is  expedient  to 
explain  and  enlarge  the  power  of  the  Lord  Chancellor  intrusted  as  afore- 
said, in  the  matter  aforesaid. 

It  enacted  as  follows : — 

1.  When  a  lunatic  is  seised  of  or  entitled  to  in  land  tail,  and  itappeant^ 
the  Lord  Chancellor,  intrusted  as  aforesaid,  to  be  for  his  benefit,  the  eoa- 
mittee  of  the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic,  under 
order  of  the  Lord  Chancellor,  intrusted  as  aforesaid,  make  any  such  lesses 
of  the  land  or  any  part  thereof  as  in  the  said  section  of  the  said  act  are 
mentioned,  and  every  such  lease  shall  be  ^d  and  effectual  in  hiw  agaiait 
the  lunatic  and  his  heirs,  and  all  persons  claiming  the  lands  entailed  1^  fivee 
of  any  estate  tail  which  shall  be  vested  in  such  lunatic,  and  also  againit  all 
persons,  including  the  Queen's  most  excellent  Majesty,  her  heirs  and  soc- 
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cessors,  whose  estates  are  to  take  effect  after  the  determination  of  or 
remainder  or  reversion  expectant  upon  such  estate  tail,  according  to  su 
estate  as  is  comprised  and  specified  in  every  such  lease,  in  like  mann 
ss  the  same  would  have  been  good  and  effectual  in  law  if  the  lunatic,  at  tl 
time  of  the  making  of  such  leases,  had  been  lawfully  seised  of  the  san 
lands  comprised  in  such  lease  of  a  pure  estate  in  fee  simple  to  his  own  ui 
and  bad  been  of  sound  mind  and  not  the  subject  of  a  commission  of  lunac; 
and  had  himself  granted  such  lease  ;  and  every  person  to  whom  from  time  i 
time  this  reversion  expectant  upon  the  lease  shall  belong  after  the  death  c 
the  lunatic  shall  and  may  have  such  and  the  like  remedies  and  advantage 
to  all  intents  and  purposes  asainst  the  lessee,  his  executors,  administrator 
and  assiffns^  as  the  lunatic  or  his  committee  would  or  might  have  had  agains 
him  or  them  :  And  the  powers  given  by  sections  numbered  ISO  and  131  o 
the  said  recited  act  shall  and  are  to  operate  as  extensively  as  the  powei 
given  by  the  said  section  129  of  the  said  act,  as  explained  and  enlarged  b} 
Uiis  act. 

2.  When  any  of  the  expressions  in  this  act  are  used  in  the  said  recited 
act,  they  shall  receive  the  same  interpretation  in  this  act  as  by  th«  said 
recited  9Pt  is  epfprced  upon  xhpm. 
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Sect.  1. — Town  Lease, 

This  indenture,  made  the  2nd  day  of  January,  in  the  year  of  ov 
Lord  18.55,  Between  A,  B,,  of  Hendon,  in  the  county  of  Middlesex,  Esquire, 
of  the  one  part,  and  C.  D.,  of  No.  10,  Newgate  Street,  in  the  city  of  LoodoB, 
draper,  of  the  other  part,  WITNESSETH,  that  as  well  in  consideratioD  of 
the  sum  of  100/.  of  lawful  money  of  Great  Britain,  to  the  said  A.  B.  in  hand 
paid  by  the  said  C.  D.  at  or  before  the  sealing  and  delivery  of  these  prctena, 
(the  receipt  whereof  is  hereby  acknowledged,)  as  also  in  considerttioD  of 
the  yearly  rent,  covenants,  provisoes  and  agreements,  hereinafter  reserri^ 
and  contained,  on  the  part  and  behalf  of  the  said  C.  D.,  his  executors,  tdni- 
nistrators  and  assigns,  to  be  paid,  observed  and  performed.  He,  the  ni^ 
A,  B.,  Hath  demised  and  leased.  And  by  these  presents  Doth  demise  aod 
lease,  unto  the  said  C.  Z).,  his  executors,  administrators  and  iutigns^a),  ALL 
that  messuage  or  tenement  and  dwelling-house,  situate  and  being  at  No.  10, 
on  the  south  side  or  part  of  Bridge  Street,  in  the  parish  of  St.  Sepolcfare,  ia 
the  town  of  Cambridge,  together  with  [Aere  describe  the  particulars  of  tie  f^ 
mises] :  And  also  all  ways,  paths,  passages,  lights,  easements,  rooms,  milti» 
cellars,  areas,  yards,  watercourses,  profits,  commodities,  privileges,  coove- 
niences,  hereditaments  and  appurtenances  whatsoever,  to  the  said  messuage 
or  premises  hereby  demised  belonging  or  in  any  ways  appertaining,  or  diere 
with  usually  held,  occupied  and  enjoyed ;  all  and  singular  which  said  mes- 
suage and  premises  are  now  or  lately  were  in  the  occupation  of  G.  G,  or  bii 
undertenants;  TO  HAVE  AND  TO  HOLD  the  said  messuage  or  tene- 
ment and  premises,  with  the  appurtenances  hereinbefore  mentioned,  aod 
intended  to  be  hereby  demised,  unto  the  said  C  Z).,  his  executors,  adminis- 
trators  and  assigns,  from  the  25  th  day  of  December  now  last  past,  for  aad 
during  and  unto  the  full  end  and  term  of  twenty-one  years  thence  next  en- 
suing and  fully  to  be  complete  and  ended  (6) :  YIELDING  AND  PAYING 


(a)  See  ante,  496,  note  {k), 

(b)  If  it  be  intended  that  the  parties  may 
determine  the  lease  at  the  end  of  seven  or 
fourteen  yean,  the  following  words  should 


be  inserted  here,  "determinable  newrthe- 
less  as  hereinafter  mentioned  ;**  aod  s  pi> 
viso  should  be  added  to  that  cficct  (pcA 
sect  9,  (g)  ) :  or  if  detenninable  by  iio««- 
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therefor  yearly  and  every  year  during  the  said  term  unto  the  said  A,  B.(c\ 
his  executors,  administrators  or  assigns  (cf),  the  clear  yearly  rent  or  sum  of 
1 00^.  of  lawful  money  of  Great  Britain,  payable  quarterly  on  the  four  most 
usual  days  of  payment  of  rent  in  the  year ;  that  is  to  say,  on  the  ftSth  day  of 
March,  the  £4th  day  of  June,  the  29th  day  of  September,  and  the  25th  day  of 
December,  in  each  and  every  year,  by  equal  portions,  free  and  clear  of  and  from 
the  land  tax,  sewers'  rates  and  charges,  [rent-charges  in  lieu  of  tithes (e)],  and 
all  and  all  manner  of  parliamentary,  parochial  and  other  taxes,  assessments, 
rates (/);  charges,  deductions  and  impositions  whatsoever;  the  first  quarterly 
payment  thereof  to  be  made  on  the  25th  day  of  March  now  next  ensuing  the 
date  of  these  presents,  [subject  nevertheless  to  the  proviso  and  agreement 
hereinafter  contained  for  the  total  (or  partial)  suspension  of  the  said  rent,  in 
case  of  the  destruction  of  the  said  demised  premises  or  any  part  by  fire  or 
otherwise  (^);]  AND  THE  SAID  C.  D.  doth  hereby  for  himself,  his  execu- 
tors, administrators  and  assigns,  covenant,  promise  and  agree  to  and  with  the 
said  A.  B.f  his  executors,  administrators  and  assigns,  in  manner  following ; 
that  is  to  say,  that  he  the  said  C,  Z).,  his  executors,  administrators  or  assigns, 
shall  and  will  yearly  and  every  year  during  the  continuance  of  the  said  terra 
hereby  demised  (subject  as  aforesaid)  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  said  A.  B,,  his  executors,  administrators  or  assigns,  the  said 
yearly  rent  or  sum  of  1002.  hereinbefore  reserved,  on  the  respective  days, 
and  in  the  manner  the  same  is  hereinbefore  mentioned  and  made  payable : 
AND  ALSO  shall  and  will  well  and  truly  pay,  satisfy  and  discharge,  or 
cause  to  be  paid,  satisfied  and  discharged,  as  they  severally  and  respectively 
become  due,  the  land  tax  (h)  and  all  sewers*  rates(t),  [all  tithe-rent  charges (j*)f] 
and  all  and  all  manner  of  taxes,  assessments,  rates  (A),  charges  and  impo- 
sitions whatever,  parliamentary,  parochial  or  otherwise,  which  now  are,  or 
hereafter  shall,  at  any  time  during  the  continuance  of  the  said  term  hereby 
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Covenant \ 
pay  Rent 


Covenant  to 
pay  Taxes  f 
Rates. 


say,  "sul^ect  nevertheless  to  the  proviso 
bereinafter  contained,  for  determining  the 
said  term  by  notice  at  the  end  of  the  first  or 
any  succeeding  year  of  the  said  term,"  and 
add  a  proviso  accordingly. 

(c)  It  is  said  that  the  rent  cannot  be  re- 
served to  a  stranger,  Co.  Lit.  148 a;  there- 
£are  if  the  rent  is  intended  to  be  so  reserved 
to  a  person  who  has  not  the  legal  esute,  an 
express  power  of  distress  should  be  given  to 
him  ;  but  see  Deeringv.  Farringdon,  1  Mod. 
118;  and  it  is  said  in  Whitlock*tcatgt  8  Co. 
Rep.  70,  141,  that  where  there  is  any  doubt 
CO  whom  the  reservation  is  to  be  made,  it  is 
best  to.  make  the  reservation  in  general 
terms. 

(d)  Where  the  lessor  has  the  freehold, 
make  the  exception,  reservation,  8rc.,  to 
hini,  his  heirt  and  anigns,  and  not  exeeuiortf 
admimttrators  and  attignt :  so  he  may  co- 
Teoant  for  himselft  his  heirs  and  astignt,  and 
it  is  suflScient ;  executors  and  administrators 
are  mperfluous,  they  are  his  assigns  in  law  of 
coarse,  but  have  nothing  to  do  with  the  free- 
hold as  such ;  but  where  the  lessor  has  not 
the  freehold,  then  make  the  exception,  re- 
servation, &c.,  to  him,  his  executors,  admi' 
nisiraiers  and  assigns,  and  .the  covenants 
from  him,  his  executors,  administrators  and 
ausgrne;  though  here  it  is  uiua)  to  make 
hioD  covenant  for  himself,  his  heirs,  admi- 
nietraiars  and  assigns,  that  he,  his  executors, 
odmMsiraters  and  assigns,  shall  and  will, 
&c,  in  which  case  the  heir  will  be  bound. 

(#)  These  words  will  be  necessary  since 
the  Tithe  Commutation  Acts,  if  it  is  in- 


tended that  the  tenant  should  pay  the  rent- 
charge  in  lieu  of  tithes :  see  ante,  Book  IT. 
Chap.  VII.Sect.%  p.  567. 

(/)  As  to  various  rates  on  tenements  not 
exceeding  10/.  annual  value,  see  ante.  Book 

11.  Chap.  III.  Sect  7,  p.  431. 

(g)  This  should  be  omitted,  in  ease  it  is 
intended  that  the  rent  shall  not  be  sus- 
pended. 

(A)  Especially  except  the  land  tax,  if  not 
intended  to  be  included.  The  exception  is 
necessary  when  the  lessor  is  to  pay  the  land 
tax  (Hopwood  v.  Barefoot,  11  Mod.  287; 
On^field  ▼.  White,  Ryan  &  Mood.  254),  as 
it  is  now  clear,  that  an  agreement  to  pay 
taxes  generally  extends  to  this  tax  ;  but 
when  the  land  tax  is  excepted,  the  landlord 
is  only  bound  to  pay  the  land  tax  assessed 
in  respect  of  the  rent  received  by  him ;  Hffde 
v.  Hill,  8  Term  R.  377 ;  Wh^field  v.  Brand- 
wood,  2  Stark.  440. 

(t)  It  will  be  as  well  to  add  the  words 
"  and  all  charges  and  impositions  in  respect 
of  sewers  and  drains,  whether  general,  spe- 
cial, or  by  way  of  improvement,  and  whether 
for  making,  repairing,  or  cleansing  any 
sewers  or  drains  of  what  nature  or  kind 
soever  the  same  may  be,"  in  leases  of  pro- 
perty in  the  Westminster  district,  on  ac- 
count of  the  Stat  10  &  1 1  Vict  c.  Ixx.  ss. 

12,  14,  and  in  the  metropolitan  district  on 
account  of  the  stat  11  &  12  Vict  c  112,  s. 
88,  amended  by  12  &  13  Vict  c.  98. 

ij)  See  note  {e\  ubi  sup. 
(A*)  See  note(./),  ubi  sup. 
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demised,  be  assessed,  rated,  charged  or  imposed  upon  or  in  respect  of  the  nid 
demised  messuage  or  tenement  and  premises,  or  any  part  thereof,  or  od  the  lakl 
A,  B.^  his  executors,  administrators  or  assigns,  on  account  thereof,  or  on  tbe 
said  rent  of  ,  or  on  the  said  A,  B.,  his  executors,  administrators  and  aisigni 
in  respect  thereof.  AND  ALSO  that  the  said  C.  D.,  his  executors,  adminif- 
trators  and  assigns,  or  some  or  one'  of  them,  shall  and  will,  at  his  or  their  or 
some  or  one  of  their  own  proper  costs  and  charges,  from  time  to  time,  and  at 
all  times  hereafter,  during  the  said  term  hereby  granted,  when,  where  and  « 
often  as  need  and  occasion  shall  be  or  require,  well  and  substantially  repiir, 
uphold^  support,  maintain,  tile,  glaze,  pave,  paint,  point,  cleanse,  empij, 
amend  and  keep  in  repair,  the  said  messuage  or  tenement  and  premnes 
hereby  demised,  and  all  the  glass  windows,  window  frames  and  windov 
shutters,  of  and  belonging  thereto,  and  all  the  wainscots,  rooms,  floors,  stain, 
.partitions,  paper  and  ceilings,  and  all  and  every  part  of  the  inside  of  the  nid 
messuage  or  tenement  and  premises,  and  also  all  the  walls  {k\  rails,  piles, 
fences,  pavements,  privies,  sinks,  drains,  wells  and  watercourses  thereimto 
belonging,  [casualties  happening  thereto  by  or  by  means  of  fire  or  tempest 
only  excepted]  (/).  AND  ALSO  shall  and  will,  once  in  the  course  of  efen 
three  years  of  the  said  term  hereby  granted,  paint,  or  cause  to  be  paioted, 
twice  in  oil  in  a  sood  and  workmanlike  manner,  all  the  wood  and  iroa-work 
on  the  outside  of  the  said  messuage  or  tenement  and  premises ;  and  all  the 
wood- work  and  parts  usually  painted  in  the  inside,  once  in  every  seven  yean 
of  the  said  term  hereby  granted  in  the  same  manner.  AND  THE  SAID 
messuage  or  tenement  and  premises,  with  the  glass  windows,  window  fhina 
and  window  shutters,  wainscots,  rooms,  floors,  partitions  and  ceilings,  and  afl 
the  inside  of  the  aaid  messuage  or  tenement  and  premises,  and  also  all  the  walls, 
rails,  pales,  fences,  pavements,  privies,  sinks,  drains,  wells  and  watercourses 
thereunto  belonging,  being  so  well  and  substantially  repaired,  upheld,  sap- 
ported,  maintained,  tiled,  glazed,  paved,  painted,  pointed,  cleansed,  ameoded 
and  kept  as  aforesaid^  shall  and  will  at  the  end,  expiration  or  other  soooer 
determination  of  the  said  term,  which  shall  first  happen,  peaceably  tad 
quietly  leave,  surrender  and  yield  up  the  same  and  every  part  thereof  onto 
the  said  A,  B.^  his  executors,  administrators  or  assigns,  together  with  all 
doors,  locks,  keys,  bolts,  bars,  staples,  hinges,  hearthstones,  marble  and  other 
chimney-pieces,  slabs,  shutters,  fastenings,  wainscots,  partitions,  pipes  tad 
gutters  of  lead,  shelves,  dressers  and  all  other  erections,  buildings,  ilDprof^ 
ments,  fixtures  and  things  then  in,  upon,  about  or  affixed  to  the  aaid  nes- 
suase  or  tenement  and  premises,  or  any  part  thereof  (except  as  aforesaid). 
AND  MOREOVER,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
A.  B.^  his  executors,  administrators  and  assigns,  with  or  without  simnejim 
and  workmen  in  his  or  their  company,  twice  or  oftener  in  every  year  doria^ 
the  said  term,  at  all  seasonable  times  in  the  day,  to  enter  and  come  ioto  aad 
upon  the  said  messuage  or  tenement  and  premises  hereby  demised,  or  aaj 
part  thereof,  to  view,  search  and  see  the  state  and  condition  of  the  saiDe(wJ» 
and  of  all  decays,  defects  and  wants  of  reparation  and  amendment,  which 
upon  every  such  view  or  views  shall  be  found,  to  give  or  leave  notice  or 


(Ar)  As  to  party  walls  within  the  operation 
of  the  Building  Act,  see  a  covenant,  post, 
Sect  8,  (b),  p.  930. 

(l)  If  the  lessee  enters  into  the  covenant 


to  insure,  and  lay  out  the  money  received 
from  the  insurance  office,  the  words  within 
the  brackets  should  be  left  out  And  al- 
though the  exceptions  here  introduced  will 
exonerate  the  lessee  from  a  liability  to  re- 
build, he  will  be  still  liable  to  pay  rent  under 
his  covenant,  unless  it  be  qualified  to  that 
effect  by  a  proviso ;  Monk  v.  Cooper,  2  Stra. 
763  ;  and  even  though  the  premises  be  not 
rebuilt  by  the  lessor  after  notice ;   Betfour 


V.  WetUm,  1  Term  Rep.  310.    See  laA  * 
proviso,  post,  943. 

(m)  Sometimes  a  clauae  requiriaf  BACict 

is  here  inserted ;  it  may  be  in  this  faiw: 
"  Notice  of  such  intention  to  view  boif 
given  unto  the  said  C  D.,  his  exeai»ii  •*• 
ministrators  or  assigns,  one  day  at  lei*"^ 
fore  the  same  shall  take  place."  A  c  -—^ 
for  a  landlord  to  be  allowed  to  < 
house  to  see  the  state  of  its  repair  at '  e 
nient  timea,"  is  not  broken  by  his  aoi  bnjf 
allowed  to  go  into  some  of  the  rooai^  a  w 
haa  given  no  nodoe  of  hia  oomiof  •  ^^ 
WtthertU  V.  mrd,  6  Car.  &  Pay.  1»S. 
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warning  in  writing,  at  or  upon  the  said  demised  premises,  or  unto  or  for  the 
said  C,  Z>.,  his  executors,  administrators  or  assigns,  to  repair  and  amend 
the  same  within  three  calendar  months  then  next  following,  within  which 
said  time  or  space  of  three  calendar  months  next  after  every  such  notice  or 
warning  shall  be  so  given  or  left  as  aforesaid,  he  the  said  C.  Z>.,  for  himself, 
his  executors,  administrators  and  assigns,  doth  hereby  covenant,  promise 
and  agree  to  and  with  the  said  A.  B.y  his  executors,  administrators  and 
assigns,  to  repair  and  amend  all  such  decays,  defects  and  wants  of  repara- 
tion and  amendment  accordingly  (except  as  aforesaid)  (n).     AND  ALSO, 
that  the  said  C  />.,  his  executors,  administrators  and  assigns,  shall  and  will, 
during  the  last  year  of  the  said  term,  empty  and  cleanse  the  privies,  drains 
and  cesspools  of  and  belonging  to  the  said  premises.     AND  ALSO,  that  it 
shall  and  may  be  lawful  for  the  said  A,  B.,  his  executors,  administrators  or 
assigns,  or  his  or  their  agent,  at  all  times  during  the  last  six  calendar  months 
of  the  term  hereby  granted,  to  place  a  notice  m  writing  on  the  door,  or  on 
any  window  or  other  conspicuous  place  of  the  hereby  demised  premises, 
signifying  that  the  same  are  to  be  let ;  and  during  the  said  six  months  to 
enter  and  come  at  seasonable  times  upon  the  said  premises  to  show  and 
treat  for  the  same.     AND  FURTHER,  that  the  said  C,  Z) ,  his  executors, 
administrators  or  assigns,  or  some  or  one  of  them,  shall  and  will,  imme- 
diately upon  the  execution  of  these  presents,  insure,  or  cause  to  be  insured, 
in  the  names  as  well  of  the  said  C.  D.  as  of  the  said  A.  B,^  all  the  buildings 
hereby  demised,  from  or  against  loss  or  damage  by  fire,  in  the  (o)  Imperial 
Fire  Office  in  London,  or  in  some  other  good  or  reputable  office,  to  be 
approved  of  by  the  said  A.  B.,  in  a  competent  sum  to  cover  the  full  value 
thereof  (p) ;  and  within  twenty-eight  days  then  next  shall  and  will  show  and 
produce  upon  request  to  the  said  A.  B.,  his  executors,  administrators  or 
assigns,  or  his  or  their  steward,  receiver  or  agent^  the  policy  of  insurance 
which  shall  be  so  made,  in  order  that  the  person  or  persons  to  whom  the 
same  shall  be  so  shown  and  produced  shall  and  may  take  an  account  of  the 
particulars   and  conditions   thereof:    and  also  shall  and  will  continually, 
during  the  said  term,  keep  the  said  premises  so  insured  in  the  same  office,  or 
in  such  other  office  or  offices  in  London  or  Westminster,  as  shall  from  time  to 
time  be  directed  by  the  said  A.  B,^  his  executors,  administrators  and  assigns, 
and  produce  and  show  the  policies  to  be  taken  from  time  to  time,  in  manner 
and  for  the  purposes  hereinbefore  mentioned  ;  and  shall  and  will  make  due 
and  regular  payments  of  the  premiums,  duty  and  charges  which  shall  become 
due  and  payable  in  respect  of  every  such  insurance ;    and  shall  and  will 
show  and  produce  upon  request  to  the  said  A,  B.f  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  steward,  receiver  or  agent,  the  receipts  for 
such  payments  .of  the  said  premiums,  duty  and  charges  (q) ;  and  in  default 
thereof,  it  shall  be  lawful  for  the  said  A.  B.,  his  executors,  administrators 
or  assigns,  to  make  such  payments,  and  to  recover  the  same  by  distress  on 
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(«)  When  the  lessee  is  to  repair  under 
the  superintendence  of  the  lessor,  the  fol- 
lowing clause  is  here  inserted :  **  Under  the 
inspection  of  and  in  such  manner  as  shall 
be  approved  by  the  said  A,  B.t  his  heirs  or 
assigns,  or  such  person  as  shall  be  appointed  * 
by  him  or  them  for  that  purpose,  and  in  de- 
fault thereof,  then  that  it  shall  and  may  be 
lawful  to  and  for  the  said  A.  B.^  his  heirs 
and  assigns,  or  the  persons  appointed  by 
him  or  them  for  that  purpose,  to  repair  and 
amend  all  such  defaults  and  want  ot  repara- 
tions, whereof  such  notice  shall  be  so  given 
or  left  as  aforesaid,  and  to  charge  the  said 
C  D.,  his  executors,  administrators  and  as- 
signs, with  the  costs  and  expenses  of  such 
repairs  and  amendments,  as  and  by  way  of 
additional  rent,   with  full  and  free  power 


and  liberty  to  enter  and  distrain  upon  the 
said  demised  premises,  or  any  part  thereof, 
for  the  recovery  of  such  costs  and  expenses 
as  in  the  way  of  rent  in  arrear,  according  to 
the  usual  custom  of  law.** 

(o)  It  is  best  to  name  some  office,  although 
if  it  be  not  named  it  seems  that  it  would  be 
intended  to  be  in  some  office  where  in- 
surances against  fire  are  usually  effected. 
Doe  d.  Pitt  V.  Shewin,  3  Camp.  134;  it  should 
also  be  stated  to  be  against  fire.     Ibid. 

(p)  Or  «*  In  the  sum  of  £ .'* 

(5)  If  this  clause  is  not  inserted,  the  les- 
sor may  be  put  to  great  difficulty  in  proving 
a  forfeiture  for  not  insuring.  See  Doe,d. 
Bridger  v.  Whitehead,  3  Nev.  &  Per.  557 ; 
1  Will.  Wol.  &  Hod.  521 ;  8  Ad.  &  El.  671 ; 
Doe  d.  Ive  v.  Scottf  Am.  &  Hod.  76. 
3  M 
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Book  IV. 
Chapter  II. 

8«CT.  1. 

Coffenant  to 

t  Money 

1  from 

insurance 

Hce  in  rein- 


Bant  not 
i  offen- 
•h«  Trades, 


the  premises  so  insured,  in  the  same  manner  as  for  rent  in  arrear  (q),  AND 
it  is  hereby  mutually  agreed  between  the  parties  hereto,  that  all  and  every 
the  sums  and  sum  of  money  which  shall  be  recovered  from  and  paid  by  the 
proprietors  or  directors  of  any  insurance  office,  by  virtue  of  any  policy  or 
policies  made  of  all  or  any  part  of  the  premises  aforesaid,  shall,  with  all  cod- 
venient  speed,  be  expended  for  or  towards  the  rebuilding,  repairing,  rein- 
stating, or  making  fit  for  habitation,  the  premises  hereby  demised,  or  sadi 
part  thereof  as  shall  be  burned  down  or  damaged  by  fire(r).  And  that  if 
the  sum  or  sums  so  paid  be  insufficient  for  the  same,  or  if  the  said  C.  D.,  his 
executors,  administrators  or  assigns,  shall  not  make  and  continue  such  in- 
surance as  aforesaid,  then  and  in  such  case  he  or  they  shall  and  will,  at  his 
or  their  own  proper  costs  and  charges,  rebuild,  repair,  reinstate  and  make  fit 
for  habitation,  or  cause  to  be  substantially  rebuilt,  reinstated  and  made  fit  ior 
%  habitation,  the  premises  hereby  demised^  or  such  part  thereof  as  shall  be  so 
burned  down  or  damaged  by  fire  as  aforesaid  (;).  AND  FURTHER,  that 
the  said  C.  D.,  his  executors,  administrators  and  assigns,  or  any  other  persoo 
or  persons,  shall  not  nor  will,  during  the  continuance  of  this  demise  (t),  met 


(q)  If  it  is  agreed  that  the  landlord  should 
insure,  this  and  the  next  covenant  must  be 
altered  accordingly,  and  inserted  afterwards 
amongst  the  landlord's  covenants.  The 
latter  clause  of  this  covenant  must  be  al- 
tered thus:  "and  to  deduct  the  same  from 
the  next  quarterly  payment  of  rent**  See 
also  note(u),  p.  899. 

If  the  landlord  is  to  insure,  the  next  co- 
Tenant  should  be  that  he  will,  in  case  of  fire, 
without  delay  rebuild  and  reinsute  the 
buildings  and  premises,  or  such  parts  as 
may  be  burnt  down  or  injured. 

(r)  If  the  premises  are  within  the  bills  of 
mortality,  the  clause  that  the  money  paid 
by  the  insurance  office  shall  be  expended 
in  rebuilding,  &c.,  may  be  omitted :  as  by 
the  provisions  of  the  old  building  act,  ,14 
Geo.  III.  c.  78,  s.  83  (which  are  not  re- 

I)ealed  by  the  new  act  7  &  8  Vict  c  84)  the 
andlord  may  have  the  money  laid  out  in 
rebuilding  the  premises  without  a  covenant 
for  that  purpose ;  but  it  should^  be  retained 
if  the  premises  are  not  within  the  bills  of 
mortality ;  for  otherwise  the  covenant  to  in- 
sure is  personal  only,  and  will  not  run  with 
the  land.  Femon  v.  Smitli,  5  Barn.  &  Aid. 
1.     See  ante,  83,  473. 

(s)  If  it  is  the  intention  of  the  parties 
that  the  rent  shall  not  be  suspended,  a  clause 
to  the  following  effect  should  be  added: 
**  But  it  is  hereby  declared,  that  the  said 
rent  hereby  reserved,  or  any  part  thereof, 
shall  not  be  suspended  during  the  period 
that  the  said  demised  premises  or  any  part 
thereof  shall  be  rendered  uninhabitable  or 
unfit  for  use  by  fire  as  aforesaid,  and  before 
the  same  shall  be  rebuilt  or  reinstated  as 
hereinbefore  provided." 

Sometimes  the  covenant  is  much  shorter, 
thus  :  "  And  further,  that  he,  the  said  C.  D., 
his  executors,  administrators  and  assigns, 
or  some  or  one  of  them,  shall  and  will,  at 
his  or  their  or  some  or  one  of  their  own 
proper  charges,  from  time  to  time,  and  at 
ail  times  hereafter  during  the  said  term 
hereby  granted,  insure  or  cause  to  be  in- 
sured the  said  messuage  or  tenement  and 
premises  from  loss  or  damage  by  tire,  in 
some  or  one  ot  the  public  offices  of  insurance 


in  the  cities  of  London  or  Westminaer, 
and  shall  and  will  from  time  to  time  dma^ 
the  said  term,  when  thereunto  reqnestri 
produce  and  show  unto  the  said  J.  B^^ 
executors,  administrators  or  assigin,  tk 
policy  of  such  insurance,  and  also  tber^ 
ceipt  for  the  payment  of  the  premiun  and 
duty  thereon  for  the  then  current  year:  i»i 
that  he,  the  said  C  D^  his  executors,  wim- 
nistrators  and  assigns,  allall  and  will  iDis»- 
diately  after  any  accident  by  fire  to  die  aid 

Premises,  lay  out  and  expend  the  mooej  w 
e  received  by  virtue  of  such  insunoce  ia 
rebuilding  or  repairing  the  said  prea)iK9,B 
the  case  may  require." 

Sometimes  again  the  covenant  b  btm^ 
taiih  a  view  to  correspond  with  the  crif'^ 
Uase,  ''And  further,  that  the  said  CD^ 
his  executors,  administrators  or  mb^ 
shall  and  will  [forthwith]  insore  from  acci- 
dent by  fire  all  the  buildings  [to  &r  attk^ 
on  the  ground"]  demised  to  the  full  vabe 

thereof  in  the Fire  Office  in  — ,  l«" 

don  [in  the  joint  names  of  {origiul  ktrf- 
hrd)  of,  &-C.,  the  original  laodloni  of  the 
said  premises,  his  heirs  or  assigns,  tod  ^ 
said  C.  Z).,  his  executors,  administratart  «r 
assigns],  and  keep  the  same  contuuailjv 
insured  during  the  said  term :  and  wil 
upon  the  request  of  the  said  A.  B^  hsiot- 
cutors,  administrators  or  assigns,  or  bn  * 
their  steward  or  agent,  produce  and  shot 
the  receipt  for  the  premium  paid  fcr  weh 
insurance  for  the  then  current  year;  *■" 
also  will,  during  the  said  tenn,  as  often  as 
the  buildings  [to  he  erected  on  the  r**'^ 
hereby  demised,  or  any  part  thereof,  «h>J 
be  burnt  down  or  damaged  by  fire,  forthra 
reinstate  the  same  under  the  directwo  [« 
the  surveyor]  of  the  said  A.  B^  hw  «»»■ 
tors,  administrators  or  assigns,  awl  •»* 
and  will  pay  the  said  hereby  reserredie*^ 
in  the  same  manner  as  if  no  such  aocidctf 
by  fire  had  happened." 

(t)  Where  the  premises  are  to  be  osw 
only  as  a  private  dwelling-house,  saj,  •*<«»• 
vert,  use  or  occupy  the  said  premisw,  of  ■■? 
part  thereof,  into  or  for  any  shop,  **"^[J' 
or  other  place  for  carrying  on  the  tra^* 
&C.  ;•*  and  after  the  word  scavemff,  "7' 
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exercise  or  follow,  in  or  upon  the  said  premises,  or  any  part  thereof,  th 
trade  or  business  of  a  brazier,  slaughterman,  soap-maker,  tobacco-pipe  makei 
sugar-baker,  fellmonger,  melter  of  tallow,  tallow-chandler^  oilman,  butchei 
baker,  distiller,  victualler  or  tavern  keeper,  cork  burner,  blacksmith,  farrier 
nightman,  scavenger  or  any  or  either  of  them,  or  any  other  noisy,  noisome,  o 
offensive  trade  or  business  whatsoever  (u)  ;  AND  SHALL  NOT  nor  will,  a 
any  time  during  the  said  term,  assign  over  this  present  lease  or  grant,  assign, 
demise,  underlet  (or),  or  part  with  the  possession  of  the  said  messuage  oi 
tenement  and  premises,  to  any  person  or  persons  whomsoever,  without  the 
special  license  and  consent  of  the  said  A,  B.,  his  executors,  administrators  or 
assigns,  first  had  and  obtained  in  writing:   PROVIDED  ALWAYS,  and 
these  presents  are  upon  this  express  condition,  that  if  the  said  yearly  rent  of 
100/.  hereinbefore  reserved,  or  any  part  thereof,  shall  be  in  arrear  or  unpaid 
by  the  space  of  twenty-one  days  next  over  or  after  any  or  either  of  the  said 
days  whereon  the   same  ought   to   be  paid  as  aforesaid   (being  lawfully 
demanded  upon  or  at  any  time  after  the  said  twenty-one  days,  and  nut  paid 
when  demanded  (y)  ),  or  in  case  of  breach  or  nonperformance  of  any  or 
either  of  the  other  covenants,  clauses,  conditions,  agreements  or  provisions 
herein  {z)  contained,  and  by  and  on  the  part  and  behalf  of  the  said  C.  D., 


'*  or  for  any  other  art,  trade  or  business  than 
as  a  private  dwelling-house,  without  the 
consent  in  writing  of  the  said  A.  B^  his  ex- 
ecutors, administrators  or  assigns." 

(m)  It  is  generally  beat  to  enumerate  as 
many  as  possible,  particularly  those  to  which 
it  is  intended  the  clause  to  apply.  See  the 
case  of  Jones  v.  Thome,  3  Dowl.  &  Ry].  150. 
Where  premises  are  insured  by  the  lessor, 
here  add  a  clause  not  to  bring  into  the 
premises  combustible  materials,  &c.,  by  the 
lessee,  bo  as  to  invalidate  the  insurance,  in 
this  form :  *'  Nor  shall  nor  will  bring  or  per- 
mit to  be  brought  to,  or  lodged  in  or  upon 
the  said  demised  premises,  or  any  part 
thereof,  hemp,  flax,  tallow,  oil,  pitch,  tar, 
turpentine,  gunpowder  or  any  other  goods  of 
a  sort  or  quality  which  may  in  any  way 
affect  or  invalidate  any  insurance  or  in- 
surances from  fire,  made  by  the  said  A.  B,, 
his  executors,  &c.,  in,  of  or  upon  the  said 
dwelling-house,  or  in,  of  or  upon  any  goods 
and  merchandizes  in  the  part  thereof  by 
him  occupied."  Or  it  may  he  in  this  form : 
"  Nor  shall  nor  will  do,  or  permit  or  suffer 
to  be  done,  any  act  without  the  consent  in 
writing  of  the  said  A.  B.,  his  executors,  &c., 
which  may  increase  the  rate  of  insurance 
against  fire  upon  the  said  premises  above 
common  (or  hazardous)  insurance,  or  that 
may  vacate  the  policy  of  insurance  hereby 
covenanted  to  be  effected  thereon." 

The  covenant  is  sometimes  much  more 
strictly  framed  in  the  following  manner:  — 
'*  And  also  that  the  said  C.  D.,  his  execu- 
tors, administrators  or  assigns,  shall  not  nor 
will,  at  any  time  during  the  continuance  of 
the  said  term  hereby  granted,  use  or  carry 
on,  or  sufifer  or  permit  to  be  used  or  carried 
on,  in  the  said  demised  messuage  or  tene- 
ment and  premises,  or  assign  cr  set  over 
the  present  indenture  of  lease,  or  set  over, 
let  or  assign  anv  part  of  the  said  messuage 
or  tenement  and  |)remises,  to  any  person  or 
persons  using  or  carrying  on  the  trade, 
business  or  calUofD^  of  a  maker  of  sedan  or 
other  chairs,  baker,  brewer,  butcher,  currier, 
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distiller,  dyer,  founder,  smith,  soap-boiler, 
schoolmaster  or  schoolmistress,  sugar- baker, 
auctioneer,  pewterer,  tallow-chandler  or  tal- 
low-melter,  working  brazier,  tinman,  tripe- 
boiler,  pipe-maker,  pipe-borer,  plumber  or 
any  other  noxious  or  offensive  trade,  busi- 
ness or  calling  whatsoever  which  is  noisy, 
offensive,  or  occasions  offensive  smells,  with- 
out the  consent  in  writing  of  the  said  A.  B., 
his  executors,  administrators  and  assigns, 
first  had  and  obtained  for  that  purpose; 
nor  shall  nor  wiU,  without  such  consent  as 
aforesaid,  make  or  cause  to  be  made  any 
addition  or  alteration  whatsoever  in,  upon 
or  about  the  said  messuage  or  tenement  and 
premises,  or  any  part  thereof." 

(x)  The  words  **  underlet  and  assign  over" 
should  always  be  inserted,  if  it  is  intended 
that  the  lessee  shall  not  underlet  or  assign, 
as  a  covenant  not  to  assign  only  does  not 
extend  to  an  under-lease." 

(y)  The  proviso  may  be  that  the  demand 
must  be  made  as  in  the  text ;  but  except 
cases  which  come  under  the  statute  4  Geo.  1 1, 
c.  28,  s.  2  (which  only  applies  where  a  half- 
year's  rent  is  due,  and  there  is  no  sufficient 
distress),  the  lessor  will  then  not  be  entitled 
to  enter  under  this  proviso  on  nonpayment 
of  rent,  without  the  formal  demand  before 
adverted  to,  which  must  be  made  with  pre- 
cision. Very  frequently  the  words  '*  although 
no  formal  demand  shall  be  made  for  pay- 
ment" of  the  rent,  are  inserted  instead, 
which  seem  to  render  the  making  of  any 
demand  unnecessary.  Doe  d.  Harris  v.  Mas- 
ters, 2  Barn.  &  Cres.  490.  See  ante,  Book  I., 
Chap.  VIT.,  Sect  5  (e),  p.  275.  As  to  the 
words  "  lawfully  demanded,"  see  3  Bligh, 
838  ;  and  Doe  d  Scholefield  v.  Alexander,  2 
Maule  &  Selw.  525;  ante,  276,  277. 

(«)  This  word  is  most  proper,  and  care 
should  be  taken  not  to  use  the  words  herein- 
after  or  hereinbefore,  as  this  proviso  will  be 
construed  strictly  against  the  lessor.  See 
Doe  d.  Spencer  v.  Godwin,  4  Maule  &  Selw. 
265. 
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^.    Quiet  BDjoy- 


his  executors,  administrators  and  assigns,  to  be  kept,  done  and  performed  (a), 
then  and  in  either  of  the  said  cases,  from  thenceforth,  and  at  all  times  there- 
after, it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.,  his  executors,  ad- 
ministrators and  assigns,  into  and  upon  the  said  hereby  demised  premises,  or 
any  part  thereof,  in  the  name  of  the  whole,  to  re-enter,  and  the  same  to  bite 
again,  retain,  repossess  and  enjoy,  as  in  his  or  their  first  and  former  estate, 
as  if  these  presents  had  not  been  made,  and  the  said  C  D.,  bis  execoton, 
administrators  and  assigns,  and  all  other  occupiers  of  the  same  premises, 
thereout  and  thence  utterly  to  expel,  put  out  and  amove,  this  indemurc  or 
any  thing  herein  contained  to  the  contrary  notwithstanding:  PROVIDED 
ALSO,  and  it  is  further  declared  by  and  between  the  said  parties,  that  la 
case  the  said  messuage  or  tenement  and  premises,  or  any  part  thereof,  shall 
be  destroyed  by  fire  or  tempest  during  the  said  term  hereby  granted,  thea 
and  in  such  case,  and  so  oflen  as  the  same  shall  happen,  the  rent  hereiobefors 
reserved,  or  a  fair  and  just  proportion  thereof,  according  to  the  nature  of  the 
injury  sustained,  shall  cease  and  be  suspended  during  so  long  as  the  aid 
premises,  or  any  part  thereof,  shall  remain  uninhabitable,  or  unfit  for  ose, 
by  reason  of  such  destruction ;  and  if  any  dispute  shall  arise  between  the 
said  parties,  in  regard  to  the  amount  of  the  abatement  to  be  so  made  in  the 
said  rent,  or  the  period  for  which  the  said  rent,  or  any  part  thereof,  shall  be 
suspended,  the  same  shall  be  referred  to  the  arbitrament  of  two  indilTcreDi 
persons,  one  to  be  named  by  each  of  the  said  parties,  with  power  to  cboosc 
an  umpire ;  and  if  either  of  the  said  parties  shall  neglect  to  name  an  arbi- 
trator on  his  part  after  fourteen  days*  notice  in  writing  from  the  other  of  tfec 
said  parties  requiring  him  to  do  so,  then  the  said  dispute  shall  stand  referred 
to  the  person  who  shall  have  been  named  by  the  party  giving  such  notice; 
and  in  either  of  the  said  cases,  the  determination  of  the  said  arbitrators  or 
arbitrator  shall  be  final  and  conclusive  on  both  the  said  parties,  in  regard  to 
the  matters  aforesaid,  and  their  respective  executors  and  administrators, 
and  the  award  of  the  said  arbitrators  or  arbitrator  shall  or  may  be  made  a 
rule  of  her  Majesty's  Court  of  Queen's  Bench  at  Westminster  (6):  AND 


(a)  Where  the  lease  is  to  cease  on  bank- 
ruptcy, &c.,  add,  '*  or  if  the  said  C  Z).,  his 
executors,  administrators  or  assigns,  or  any 
of  them,  shall  become  bankrupt  or  bank- 
rupts, or  take  the  benefit  of  any  act  made 
or  to  be  made  for  the  relief  of  insolvent 
debtors,  or  compound  with  his  or  their  cre- 
ditors for  the  payment  of  his  or  their  debts, 
or  make  any  assignment  of  his  or  their  per- 
sonal estate,  or  any  part  thereof,  for  the 
benefit  of  his  or  their  creditors,  or  if  any 
writ  of  execution  shall  be  levied  upon  their 
goods  or  chattels  for  any  debt  or  sum  of 
money."  This  provision  for  a  forfeiture  on 
bankruptcy  is  good.  Rot  d.  Hunter  v.  Gal- 
lieast  2  Term  Rep.  133.  And  see  Doe  d 
Godbehere  v.  Bevan^  3  Maule  &  Selw.  353. 
See  ante,  226. 

If  it  is  intended  that  the  lease  is  to  be 
forfeited  on  the  commission  of  waste,  the 
following  clause  must  be  added  :  **  Or  if  the 
said  C.  D.,  his  executors,  administrators  or 
assigns,  shall  commit,  or  permit  or  suflTer 
any  spoil,  destruction,  decay  or  waste,  in  or 
about  the  said  demised  premises,  or  any 
part  thereof,  to  the  value  or  amount  of  100/. 
of  such  lawful  money  as  aforesaid,  in  any 
^one  year,  and  shall  not  effectually  amendf, 
repair  or  make  satisfaction  for  the  same 
within  two  calendar  months  next  after  no- 
tice in  writing  given  to  him  or  them  for  that 
gurpose,  under  the  hand  of  the  said  A,  B,, 
is  executors,  administrators  or  assigns." 


Again,  if  the  proviso  be  intended  tea- 
tend  to  an  assignment  of  the  lease,  wte< 
there  is  no  covenant  against  sochaKif>- 
ment  without  license,  add  the  bXiotwf 
clauf  e  :  "  Or  if  the  said  C.  D.,  hii  execatas 
or  administrators,  shall  assign  over,  k*  * 
underlet,  or  in  any  manner  part  wi*  ''»* 
possession  of  the  said  premises  hereby  v- 
mised,  or  any  part  thereof,  to  any  persoo  « 
persons  whomsoever,  for  the  whole  «  "f 
part  of  the  term  for  which  they  are  •»- 
tioned  or  intended  to  be  hereby  'J®'^ 
without  the  license  or  consent  of  the  p» 
A,  B.,  his  executors,  administratocs  or  as- 
signs in  writing,  under  his  or  their  band  « 
hands,  obtained  for  that  purpose."  ^^.^ 
be  observed,  that  in  general  it  is  «dns»fc» 
not  to  insert  the  above  provision,  and  tt  a 
now  the  general  practice  to  add  co*»i«a 
to  pay  taxes  and  not  to  assign,  with  a  pro- 
viso for  re-entry  on  breach  of  all  the  c»T^ 
nants  instead,  aa  is  set  forth  in  the  twt, 
which  seems  best  As  to  a  coTeoant  » 
"give  up  possession"  on  a  certain  e^^ 
without  reserving  to  the  lessor  a  riffcirf'*' 
entry,  see  Doe  d.  misom  v.  Phillips,  9  Mocfj 
46;  2Bing.  13:  Doe  d.  Gardner  v.  Knt^ 
12  Queen's  B.  Rep,  244.  , . 

(6)  Thisproviso  should  be  omi^ad, if i« 

parties  do  not  intend  that  the  rent  ^^^ 
suspended  in  case  of  fire ;  but  it  isadiisat* 
to  insert  a  proviso  of  this  sort  wbcie  tlit 
landlord  is  to  insure  and  rebuild. 
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Quarterly  Pay- 
Mnentt. 


lyenants  by 


Covenant  by 
Levor  for 
ffi  'Quiet  Ei^oy- 
r  ,      ment 

1^ 


i 


Covenant  by 
Lessor  to  pay 
all  Taxes,  &c. 
and  also  to  in- 
demnify Lessee 
itom  all  Costs, 
&c.  by  reason 
of  his  being 
liable  to  serve 
Parish  Offices. 


assigns,  from  the  25th  day  of  December  now  next  ensuing,  for  and  daring 
and  unto  the  full  end  and  term  of  twenty-one  years  thence  next  ensnJDg, 
and  fully  to  be  complete  and  ended,  determinable  nevertheless  as  hereiDafter 
mentioned,  YIELDING  AND  PAYING  therefore  yearly  and  every  yetr, 
during  the  said  term  of  twenty-one  years  hereby  granted,  to  the  said  A.B^ 
his  heirs  or  assigns,  the  yearly  rent  or  sum  of  100/.  of  lawful  moaey  of  Great 
Britain^  on  the  four  following  usual  days  of  payment,  that  is  to  saj,  the 
twenty-fifth  day  of  March,  the  twenty-fourth  day  of  June,  the  twenty-nioA 
day  of  September,  and  the  twenty-fifth  day  of  December  in  each  and  ctctt 
year,  by  equal  portions,  the  first  payment  thereof  to  be  made  on  thetweotj- 
fifth  day  of  March  now  next.  AND  THE  SAID  C.  D.,  for  himself,  his 
executors,  administrators  and  assigns,  doth  hereby  covenant,  promise  nd 
agree  with  the  said  A,  B.,  his  heirs  and  assigns,  in  manner  following,  tbit  ii 
to  say  [covenants  by  lessee  to  pay  rent,  ante,  p.  895  ;  make  repairs,  ante^p.  896; 
not  to  carry  on  offensive  trades,  ante,  p.  898.]  AND  THE  SAID  J.  B^  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  doth,  &c.  [oDvauat 
by  lessor  for  quiet  enjoyment,  as  ante,  p.  900 ;  then  going  on  asJoUcws:]  M. 
and  discharged^  and  acquitted  of  and  from  the  payment  of  land  taiaodiB 
other  taxes,  rates,  assessments  and  payments  for  water,  or  otherwise  wlat- 
soever,  and  of  what  nature  or  kind  soever,  now  payable,  or  hereafter  to 
become  payable,  in  respect  of  the  said  premises  hereby  demised,  or  uyptft 
thereof,  by  authority  of  parliament,  or  otherwise  howsoever :  AND  whidi 
said  taxes,  rates,  assessments  and  payments  the  said  A,  B.  doth  hereby  fiv 
himself,  his  heirs,  executors,  administrators  and  assigns,  covenant,  pronne 
and  agree  with  and  to  the  said  C.  D.,  his  executors,  administrators  lo^ 
assigns,  to  pay  and  satisfy:  AND  ALSO  to  indemnify  the  saidC.  D.,^ 
executors,  administrators  and  assigns,  of  and  from  the  payment  of  all  aad 
every  or  any  sum  or  sums  of  money  in  respect  thereof,  and  also  of  and  fro* 
all  costs,  charges,  expenses,  claims  and  demands,  which  he  the  said  C.  D^ 
his  executors,  administrators  or  assigns,  shall  bear,  pay  or  sustain,  for  or  bf 
reason  or  on  account  of  his  or  their  being  liable,  or  being  considered  « 
liable  to  serve  parish  offices.  [Conclude  with  a  proviso  for  re-entry  «  «•■ 
payment  of  rent^  or  non-performance  of  covenants,  as  ante,  p.  899.]  W 
WITNESS,  &c. 


Sect.  3. — Lease  of  a  Furnished  House. 

Precedent  of  a  ThIS  INDENTURE,  &c.  ;  all  that,  &c. ;  and  also  all  the  fixtures  iJ 
^•^h^^H*^""  articles  of  furniture  in  and  belonging  to  the  said  messuage  or  ttxieaai 
ms  e  House,  mentioned  and  comprised  in  the  schedule  or  inventory  hereunder  wriitti. 
TO  HAVE  AND  TO  HOLD,  &c.  [Reddendum  reserving  a  distinei  reit 
for  the  fixtures,  see  post,  Chap.  III.,  Sect.  2,  Agebement  por  LETrffC* 
House  and  Furniture  from  Year  to  Year,  insert  the  usual covenanUy^ 
after  the  covenant  to  leave  premises,  as  ante,  p.  895,  say'},  together  wi^ 
and  singular  the  fixtures  and  articles  of  furniture  herembefore  menootf^ 
and  described  in  the  inventory  or  schedule  hereunder  written, '°  **  S*J 
plight  and  condition  as  the  same  now  are  (reasonable  use  and  wear  therw" 
only  excepted).     IN  WITNESS,  &c. 

the  inventory  to  which  the  above-written  indentxtre  rbtos. 
[Here  set  out  the  articles :  the  inventory  need  not  be  signed  by  the  f^' 


ties  («).] 

{e)  By  statute  55  Geo.  III.  c  184,  sche- 
dule, part  1,  if  the  inventory  be  separate 
and  distinct  from  the  lease,  and  not  indorsed 


on  or  annexed  to  it,  it  will  he  «^  * 
stomp  duty  of  R  5*^  andapn?p«a««7 
afterwards. 


LEASE  DETERMINABLE  ON  LIVES. 

Sect.  4. — Leoiefor  Yean  determinable  on  Lives. 

This  indenture,  made,  &c.,  between,  &c.  [see  ante, p.  894.]  When 
the  said  A,  B,  hath  agreed  to  demise  the  messuage  or  tenement  and  premise 
hereinafter  described,  to  the  said  C.  Z>.,  for  the  term  of  99  years,  from  t 
delivery  of  these  presents,  determinable  on  the  lives  of  the  three  perso 
hereinafter  named,  and  the  life  of  the  survivor  of  them  :  And  whereas  t 
said  C.  D.  hath  named  the  lives  of  E,  F.  of  ,  in  the  county 

,  Esquire,  G.  //.  of  the  same  place,  Esquire,  and  /.  K.  of  tl 
same  place.  Gentleman:    NOW  THIS  INDENTURE  WITNESSETI 
that  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the  yearl 
rent,  covenants  and  conditions  hereinafter  contained  on  the  part  and  beha 
of  the  said  C.  D.,  his  executors,  administrators  and  assigns,  to  be  by  hit 
and  them  respectively  paid,  kept,  observed  and  performed,  he  the  said  A,  I 
hath  demised,  leased  and  to  farm  let,  and  by  these  presents  doth  demise 
lease  and  to  farm  let  unto  the  said  C  2).,  his  executors,  administrators  am 
assigns,  ALL  that  messuage,  &c.  [here  describe  premises  according  to  the  fad 
as  ante.']    TO  HAVE  AND  TO  HOLD  the  said  messuage,  &c.,  with  thi 
appurtenances,  unto  the  said  C.  D.,  his  executors,  administrators  and  assigns 
for  and  during  and  unto  the  full  end  and  term  of  ninety-nine  years,  if  the 
said  E.  P.,  &c.,  or  the  survivor  of  them,  shall  so  long  live,  YIELDING 
AND  PAYING,  &c.  [and  after  the  reddendum  insert  the  covenants  it  is  in-' 
tended  to  have.]    IN  WITNESS,  &c. 


Sect.  5. — Lease  by  Husband  and  Wife. 

This  indenture,  &c.,  between  A.  B„  of  &c.,  and  E.  his  wife(/)  of 
the  one  part,  and  C.  /).,  of  &c.,  of  the  other  part:  Whereas  the  said  E.f  the 
wife  of  the  said  A.  B.,  is  seised  of  or  entitled  to  an  estate  of  inheritance  in 
fee  simple  of  and  in  the  farm,  lands,  tenements,  hereditaments  and  premises, 
hereinafter  described  and  intended  to  be  hereby  demised :  And  the  said  A,  B. 
is  seised  of  the  same  premises  during  the  coverture  in  her  right :  And  ; 
whereas  the  said  A.  B.  hath  agreed  to  demise  the  said  farm,  lands,  tene-  ' 
raents,  hereditaments  and  premises  to  the  said  C.  D.,  for  the  term  of  four- 
teen years,  at  the  rent,  and  under  and  subject  to  the  covenants  and  agree- 
ments hereinafter  reserved  and  contained:  NOW  THIS  INDENTURE 
WITNESSETH,  that  in  pursuance  of  the  said  agreement,  and  also  in  con- 
sideration of  the  rent  and  covenants  hereinafter  reserved  and  contained  on 
the  part  of  the  said  C  D.,  his  executors,  administrators  and  assigns,  to  be 
paid,  observed  and  performed,  he  the  said  A.  B.  and  E.  his  wife  have  and 
each  of  them  hath  bargained,  sold,  demised,  leased  and  to  farm  let,  and  by 
these  presents  do  and  each  of  them  doth  bargain,  sell,  &c.,  unto  the  said 
C.  !>.,  his  executors,  administrators  and  assigns,  ALL  that  messuage,  [de- 
scribe  premises'],  and  all  out-houses  [describe  parcels.]  TO  HAVE  AND 
TO  HOLD  the  said  premises,  with  their  appurtenances,  unto  the  said  C.  D,, 
his  executors,  administrators  and  assigns,  from  the  25th  day  of  March  now 
last  past,  for  and  during  and  unto  the  full  end  and  term  of  fourteen  years 
thence  next  ensuing  and  fully  to  be  complete  and  ended,  YIELDING  AND 
PAYING  therefore  yearly  and  every  year  during  the  said  term,  unto  the 
said  A.  B.  and  E.  his  wife,  and  her  heirs  and  assigns,  the  clear  yearly  rent 
or  sum  of  100/.  on  the  four  most  usual  days  of  payment  of  rent  in  the  year, 
that  is  to  say,  &c.,  the  first  of  such  payments  to  begin  and  to  be  made  on  the 
24th  day  of  June  now  next  ensuing  [here  insert  the  covenants  it  is  intedded  to 

(/)  It  seems  that  a  lease  by  a  husband      void.    See  3  Bac  Abr.  305 ;  but  see  Parry 
seised  jure  uzoris  is  voidable  only,  and  not      v.  Hmdle,  2  Taunt.  181. 
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have^  hut  they  should  be  made  vtUh  A,  B.  and  E. 
asiigns^  instead  of  J.  B,,  his  heirs  and  assigns."] 

Signed,  sealed  and  delivered  by  the 
said  J.  B.  and  sealed  by  the  said  £. 
bis  wife,  in  the  presence  of,  &c. 


'I 


his  wife,  and  her  hart  ead 
IN  WITNESS,  &c 

Signed       J.  fi. 

CD. 


t  Parties 
I  Demise. 


> 
» 


Habendum. 


Reddendum  of 
nominal  Rent 
for  First  Year, 
and  of  lOL  for 
residue  of 
Terra. 


Sect.  6. — Building  and  Repairing  Lease. 

(a)  A  Lease  for  99  Years. 

This  indenture,  made,  &c.,  between  A.  B.,  &c.,  of  the  onepart,aDd 
C.  D.,  &c.,  of  the  other  part(g),  WITNESSETH,  that  the  said  A.  B.,for 
and  in  consideration  of  the  yearly  rents,  covenants  and  agreements,  bereio- 
aAer  reserved  and  contained,  by  and  on  the  part  and  behalf  of  the  said 
C.  D.,  his  executors,  administrators  and  assigns,  to  be  paid,  done  aod  per- 
formed, hath  demised,  leased,  set  and  to  farm  let,  and  by  these  pretoMs 
doth  demise,  lease,  set  and  to  farm  let  unto  the  said  C.  D.,  his  executon, 
administrators  and  assigns,  ALL  that  piece  or  parcel  of  ground,  sitoitti 
lying  and  being  on,  &c.,  in  the  parish  of  St.  Pancras,  containing  in  breadtb 
on  the  north  side  thereof  thirty  feet,  and  in  depth  on  the  east  side  thereof 
fifty  feet,  be  the  same  more  or  less,  and  on  the  west  side  thereof  thirty  feet 
east  and  from  thence  south  and  from  thence  esit, 

be  the  same  more  or  less,  together  with  the  messuages  or  tenements,  ud 
other  the  erections  and  buildings  thereon,  which  the  said  C.  D.  shall  have 
full  liberty  to  pull  down,  and  to  take  to  and  for  his  own  use ;  which  taid 
piece  or  parcel  of  ground  abuts  north  on  East  Street  aforesaid,  soadi  oo 
gardens  to  some  houses  on  the  north  side  of  belonging  to  the 

said  A.  B.  now  on  lease  to  G.  H.^  east  on  buildings,  &c.,  and  west,  &c, 
and  is  more  fully  delineated  and  described  in  the  plan  or  ground  plot 
thereof  in  the  margin  of  these  presents,  together  with  all  erections  and 
buildings  which  at  any  time  hereafter,  during  the  term  hereby  granted, 
shall  be  erected  and  built  on  the  same  piece  or  parcel  of  ground  her^ 
demised,  or  any  part  thereof,  and  all  cellars,  vaults,  areas,  ways,  paths,  pat- 
sages,  drains,  waters,  watercourses,  easements,  profits,  commodities  and 
appurtenances  whatsoever,  to  the  said  hereby  demised  premises  beloogins 
or  in  anywise  appertaining.  TO  HAVE  AND  TO  HOLD  the  said  piece 
or  parcel  of  ground,  messuages  or  tenements,  erections,  buildings  and  pre- 
mises hereby  demised  or  intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  said  C.  D,,  his  executors,  administrator  aod 
assigns,  from  the  25th  day  of  December  now  last  past,  for  and  during  and 
unto  the  full  end  and  term  of  ninety-nine  years,  from  thence  next  ensaii^ 
and  fully  to  be  complete  and  ended,  YIELDING  AND  PAYING  therefore 
for  the  first  year  of  the  said  term  hereby  demised,  the  rent  of  one  pepper- 
corn on  the  last  day  thereof,  if  the  same  shall  be  demanded,  and  YIELD- 
ING AND  PAYING  therefore  yearly  and  every  year,  during  all  the  residoe 
of  the  said  term  hereby  demised,  unto  the  said  A.  B.,  his  heirs  and  assigns, 
the  yearly  rent  or  sum  of  10/.  of  lawful  money  of  Great  Britain  and  Ire- 
land, by  equal  quarterly  payments^  on  the  25th  day  of  March,  24th  daj  of 
June,  29th  day  of  September,  and  the  25th  day  of  December,  in  eveiy 
year,  free  and  clear  of  and  from  all  taxes,  rates  {h)  [rent-charges  in  lien  of 
tithes]  (t),  charges,  impositions  and  assessments  whatsoever  imposed  or 
to  be  imposed  upon  or  in  respect  of  the  said  hereby  demised  premises  or 


{g)  When  a  lease  of  this  kind  is  granted 
b^  a  tenant  for  life  under  a  settlement  by 
virtue  of  a  power,  it  should  be  noticed  in 
the  1  ease ;  for  a  precedent  of  which  kind 


see  Jarman's  Precedents  in  ConTeyanen^i 
by  Geo.  Sweet,  voL  iv.  p.  590,  3rd  ei 

(A)  See  note  (A),  ante,  895. 

(i)  See-note  («X  u'te,  895. 
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Covenant  to 
paint  in  every 

Thret  Yearn. 


oven  ant  (hat 
at  may 
etiter  ilurmg' 
tHi*  \ast  Saviin 
Yenrfit  to  take 
■II  Inventory 
^  uf  Fiittures, 

To  cotitHbute 
in  eommon 
with  the;  other 
Tenaiit»  to- 
ward* repEiir- 
ing  Pnvements, 
&C.  Pro  portion 
to  be  fixtd  by 

r  Lessor's  Sur- 
ireyor, 
Fowcr  to  view. 
Covenant  by 
L^KSec  not  to 
t^dfi  y  on  citlfn- 
Eivf  Trmtes- 
Covenant  by 
''      tbe  Lessor  for 


^'- 


\ 


Quiet  Enjoy- 
mctiL 


ALSO  that  the  said  C.  Z).,  his  executors,  administrators  and  assifos,  M 
and  will  [covenant  to  paint  every  three  yearSf  as  antCy  p.  896.]  AND  ALSO 
that  it  shall  be  lawful  for  the  said  A,  B.,  his  heirs  and  assigns,  or  bis  tnd 
their  agent,  or  any  person  or  persons  deputed  by  him  or  them,  to  enter  into 
and  upon  the  premises  hereby  demised,  at  any  seasonable  hours  in  the  diy* 
time,  within  the  last  seven  years  of  the  aforesaid  term  of  ninety-nine  yean, 
to  take  a  schedule  or  inventory  of  all  and  every  the  fixtures  and  things  to 
be  yielded  up  at  the  expiration  thereof  as  aforesaid:  AND  ALSO  thattbe 
said  C,  D.,  his  executors,  administrators  and  assigns,  shall  and  will,  doring 
the  term  hereby  granted,  as  often  as  need  shall  require,  bear,  pay  and  iDov 
a  reasonable  share  and  proportion  for  and  towards  the  costs  and  charges  of 
making,  supporting,  repairing  and  amending  all  or  any  pavements,  chioads, 
fences,  and  party-walls,  draughts,  sewers  and  drains  belonging,  or  whidi  it 
any  time  during  the  said  term  shall  belong,  to  the  said  demised  premises,  or 
any  part  thereof,  in  common  with  other  premises  near  or  adjoining  thereto: 
And  that  such  proportion  shall  be  fixed  and  ascertained  by  the  surveyor  of 
the  said  A,  B.,  or  his  heirs  or  assigns,  and  shall  be  recoverable  in  the  nitwc 
of  rent  in  arrear.  AND  FURTHER,  that  it  shall  and  may  be  lawW 
[add  power  for  lessor  to  enter  to  view  state  of  repairs  after  notice  gicen  o/"  Hf 
tntention  so  to  do ;  to  leave  notice  to  repair,  and  covenant  by  leuee  to  rrfu 
accordingly,  as  ante,  p.  896.]  AND  FURTHER,  that  the  said  C.  P.la 
executors,  [covenant  not  to  carry  on  offensive  trades^  as  ante,  p.  898  J  nor  do 
or  cause,  or  wittingly  or  willingly  suffer  to  be  done,  any  act  or  thing  on  the 
said  demised  premises,  which  may  be  or  grow  to  the  annoyance,  dainige,flr 
disturbance  of  the  said  A,  B,,  his  heirs  or  assigns,  or  his  or  their  tenant  or 
tenants ;  [add  covenant  to  insure,  as  ante,  p,  897  :  proviso  for  re-entry  if  rtd 
shall  be  unpaid  for  twenty-one  days,  being  first  demanded,  or  on  breech  oftf^ 
of  the  covenants,  as  ante,  p.  899.  Covenant  for  qmet  enjoyment  by  Uacf^sf 
ante,  p.  900.]  (m).     IN  WITNESS,  &c. 


(m)  When  several  houses  are  intended  to 
be  built  on  the  demised  ground,  and  the 
lessee  may  wish  to  assign  or  underlet  them  ' 
separately,  a  covenant  by  the  lessor  to  join 
in  under-leases  in  order  to  apportion  the 
rent  is  sometimes  inserted.  It  is  to  the  fol- 
lowing effect:  "  And  the  said  A.  B.  doth 
hereby,  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  covenant  with  the 
said  C.  D.,  his  executors,  administrators  or 
assigns,  that  in  case  the  said  C.  D.,  his  ex- 
ecutors, administrators  or  assigns,  shall  at 
any  time  or  times  during  the  said  term 
hereby  granted,  underlet  or  assign  any  mes- 
suage or  tenement,  messuages  or  tenements, 
or  other  erections  and  buildings,  whioh  he 
or  they  shall  erect  or  build  upon  the  said 
piece  or  parcel  of  ground  hereby  demised, 
or  any  part  or  parts  thereof,  then  and  in 
such  case  he  the  said  A.  B.,  his  heirs  or 
assigns,  shall  and  will,  at  any  time  or  times 
after  the  said  messuage  or  tenement,  mes- 
suages or  tenements,  erections  or  buildings, 
which  shall  be  so  underlet  or  assigned,  shall 
be  completely  finished  and  fit  for  habitation,* 
at  the  request,  costs  and  charges  of  the  said 
C.  Z).,  his  executors,  administrators  or  as- 
signs, join  and  concur  in  any  such  under- 
lease or  assignment,  under-leases  or  assign- 
ments so  to  be  made  as  aforesaid,  for  the 
purpose  of  ascertaining  the  proportions  of 
the  said  vearly  rent  hereby  reserved,  which 
each  such  unaer- tenant  or  assignee,  and  the 
premises  so  underlet  or  assigned  to  him, 
shall  be  thenceforth  subject  or  liable  to  pay 


(such  proportions  of  the  rent  to  be  «w- 
tained  by  the  architect  or  surveyor  fa  tk 
time  being  of  the  said  J.  B.,  hb  ban  * 
assigns),  and  for  the  purpose  of  exooennsf 
the  same,  and  each  such  under-teia*  « 
assignee  of  the  preuiises  so  to  be  nuMfS* 
assigned  to  him,  of  and  from  the  re«i«»"l 

Eart  of  the  said  yearly  rent  of 
ereby  reserved  and  made  psyible,  bst » 
and  in  such  manner  that  the  said  -'•  *' " 
heirs  or  assigns,  shall  not  thereby  rek«K» 
prejudice  or  affect  the  same  remainini  ^ 
of  the  same  rent,  in  respect  of  the  !«■«■• 
ing  parts  of  the  said  hereby  demB*^  I"*" 
mises:  AND  ALSO  for  the  purpo»rf«J- 
venanting  and  declaring  that  so(^vtaB- 
tenant  and  assignee,  and  the  Pf™"***^ 
be  underlet  or  assigned  to  him,  ■bal  w 
thenceforth  subject  to  the  covensnti,  pw- 
visoes  and  agreements  hereinbefoee  »•• 
tained,  so  far  only  as  such  covenaats,  F^ 
visoes  and  agreements  are  or  tbiu  » 
respectively  applicable  to  or  shall  eoatf* 
the  premises  which  shall  be  so  vaiennf 
assigned  as  aforesaid:  PROVIDED  AL- 
WAYS, that  each  such  under-lrtK  tfi 
assignment  shall  contain  and  reserre  wJJ 
the  said  A,B.,  his  heirs  or  assigns, » s*^ 
proviso  for  re-entry  as  is  herciLbefcft  «a- 
tained,  to  which  such  ''"der-les'ec' *" 
signee,  or  the  premises  so  to  be  ^n«*f 
assigned,  is  or  are  to  be  or  continiientf* 
as  aforesaid."  This  proviso  is  »*^?J^* 
as  the  original  one  is  extinguished  by"' 
apportionment  of  the  rents :  tee  Xi^P 


BUILDING  LEASE. 

(b)  Another  Form. 

This  indenture,  &c.  whereas  it  hath  been  agreed  by  and  betwc 
the  said  parties  to  these  presents,  that  the  said  C.  Z).,  his  executors,  admin 
trators  or  assigns,  shall,  at  his  and  their  own  costs  and  charges,  pull  do^ 
the  messuages,  houses  and  buildings  hereinafter  mentioned,  and  lay  out  t 
sum  of  in  the  erecting,  building  and  finishing  four  other  new,  go 

and  substantial  messuages  or  houses,  in  the  place  and  stead  of  such  hous 
and  buildings  so  to  be  pulled  down  as  aforesaid :  NOW  THIS  INDENTUE 
WITNESSETH,  that  in  consideratign  of  the  said  agreement,  and  also 
consideration  of  the  sum  of  5s.  of  lawful  money  of  Great  Britain  in  hai 
paid  to  the  said  A.  B.  by  the  said  C.  D.  at  or  before  the  sealins  and  delivei 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  he,  the  sai 
A,  B,y  hath  bargained,  sold,  demised,  leased  and  to  farm  let,  and  by  thes 
presents  doth,  &c.,  unto  the  said  C.  D.,  his  executors,  administrators  an 
assigns,  ALL  that,  &c.  [describing  the  premiseslsLnd  all  houses,  &c.  [genert 
words,  as  ante,  p.  895  Q  TO  HAVE  AND  TO  HOLD  the  said  house 
and  premises,  with  their  appurtenances,  for  and  during  the  term  or  space  o 
twenty  years,  at  a  peppercorn  rent  (n),  in  order  and  to  the  intent  that  h 
the  said  C.  D.,  his  executors,  administrators  or  assigns,  or  some  or  one  o 
them,  may  and  shall,  within  the  said  space  of  time,  at  his  and  their  owi 
proper  costs  and  charges,  pull  down  and  demolish  all  and  every  the  saic 
messuages,  tenements  and  buildings  now  standing  or  being  on  the  said  piece 
or  parcel  of  ground  hereby  demised,  and  may  and  shall,  in  the  room  and 
place  thereof,  at  his  and  their  like  costs  and  charges,  erect,  build  and  finish 
four  new,  good  and  substantial  houses  or  messuages,  in  conformity  with  the 
houses  in  the  same  street  or  row,  together  with  stables,  cellars,  outhouses 
and  other  conveniences,  usual  in  such  houses  or  buildings,  in  a  good,  strong 
and  workmanlike  manner :  AND  HE  THE  SAID  C.  2).  doth  hereby,  for 
himself,  his  executors,  administrators  and  assigns,  covenant,  promise  and 
agree,  to  and  with  the  said  A,  B.,  his  heirs  and  assigns,  in  manner  following 
(that  is  to  say),  that  he  the  said  C  2).,  his  executors,  administrators  and 
assigns,  or  some  or  one  of  them,  shall  and  will,  at  his  and  their  own  proper 
costs  and  charges,  pull  down,  or  cause  to  be  pulled  down,  all  the  said  mes- 
suages, houses  ana  buildings  hereinbefore  described,  situate,  standing  or 
being  upon  the  said  piece  or  parcel  of  land  hereby  demised,  during  the  said 
term,  and  shall  and  will,  within  the  same  term,  at  his  and  their  like  costs 
and  charges,  erect,  build  and  6nish,  or  cause  to  be  erected,  built  and  finished, 
four  new,  good  and  substantial  messuages  or  buildings,  with  stables,  cellars, 
outhouses  and  other  conveniences  usually  attached  to  such  buildings,  with 
good  and  substantial  materials,  in  a  good  and  workmanlike  manner,  in  the 
place  and  room  of  the  said  messuages  or  buildings,  so  to  be  pulled  down  as 
aforesaid,  and  in  conformity  with  the  other  houses  in  the  same  row  or  street, 
and  shall  and  will  completely  finish  and  render  habitable  the  said  messuages 
or  buildings  so  to  be  erected :  AND  ALSO  shall  and  will,  at  his  and  their  A 
own  proper  costs  and  charges,  make,  or  cause  to  be  made,  a  good  and  ^ 
sound  drain,  inches  at  least  in  diameter,  to  the  satisfaction  of  the 

commissioners  of  sewers  of  the  district  in  which  the  said  houses  or  buildings 
shall  be  situate,  in  front  of  the  same  messuages  or  buildings,*  as  and  for  a 
common  sewer  thereto:  AND  ALSO  shall  and  will  set  up  iron  rails,  or  T( 
palisadoea,  before  the  front  of  each  of  the  said  messuages  or  buildings,  at  a  ^ 
convenient  distance  from  the  same,  so  as  to  range  in  a  straight  line  with  the 
iron  rails  already  set  up  in  front  of  the  houses  heretofore  erected  in  the 

ease,  5  Rep.  5i;   Winter' t  casCf  Dy.  308,  enter  into  a  contract  with  the  intended  lessee 

809.     Bat  in  general,  it  seems  to  be  the  to  grant  separate  leases  of  the  houses  as 

most  convenient  way,  where  the  ground  is  they  are  finished,  at  certain  rents, 
intended  to  be  leased  for  building  houses,  (n)  As  to  tithe  commutation  rent-charges, 

for  the  owner,  instead  of  granting  a  lease  see  note  (e),  ante,  895. 
with  such  a  covenant  as  the  present,  to 
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said  row  or  street:  AND  ALSO  shall  and  will  make  a  convenient footwij 
or  passage,  corresponding  with  the  footway  or  passage  in  front  of  the  laid 
other  houses  in  the  said  street :  AND  ALSO  that  he,  the  said  C.  D.,  his 
executors,  administrators  and  assigns,  shall  and  will  lay  out  and  expeod,  m 
and  about  the  said  messuages,  erections  and  buildings,  so  to  be  erected  md 
completed  as  aforesaid,  the  full  sum  of  of  such  lawful  monej  as 

aforesaid,  at  the  least,  and  produce  to  the  said  lessor,  his  heirs  or  assigaSf  or 
his  or  their  surveyor,  proper  vouchers  and  evidences  of  the  workmanship 
thereof  for  the  same,  so  that  it  may  satisfactorily  appear  that  the  said  am 
has  been  so  expended,  and  the  said  messuages  and  buildings  completed  is 
the  manner  hereinbefore  expressed  r  AND  FURTHER,  that  hethesud 
C.  D.,  his  executors,  administrators  and  assigns,  shall  and  will,  at  his  and 
their  like  costs  and  charges  as  aforesaid,  build,  if  necessary,  the  party-walls 
on  all  sides  of  the  said  new  messuages,  erections  or  buildings,  so  to  be 
erected  as  aforesaid  ;  and  after  the  same  are  so  erected  and  built,  that  he, 
the  said  C.  2).,  his  executors,  administrators  and  assigns,  shall  aod  wiO 
permit  and  suffer  any  or  all  of  the  tenants  of  him  the  said  /i.  B.,  his  hein 
and  assigns,  to  make  use  of  such  party-walls  without  rendering  or  paying 
any  compensation  for  the  same;  AND  THE  SAID  C.  D.  doth,  in  the 
manner  aforesaid,  covenant,  promise  and  agree  that  the  said  C.  D.  his 
executors,  administrators  and  assigns,  shall  and  will,  from  and  immediatdj 
after  the  completion  of  the  said  messuages  or  buildings  so  to  be  erected  as 
aforesaid,  and  from  time  to  time  and  at  all  times  during  the  said  term  hereby 
granted,  at  his  and  their  own  costs  and  charges,  keep  and  support  the  saise, 
and  every  part  thereof^  in  good  and  sufficient  repair,  and  the  same  premian, 
and  every  part  thereof,  with  the  appurtenances,  so  being  well  and  sufficieodj 
repaired,  sustained  and  maintained,  at  the  end  or  sooner  deterroinatioo  of 
the  said  term,  shall  and  will  peaceably  and  quietly  deliver  up  to  the  said 
A.  B.,  his  heirs  and  assigns,  [add  the  other  usual  covencmtiJ]  AND  it  is 
hereby  further  agreed  and  declared,  by  and  between  the  said  parties  hereto, 
and  the  said  C.  D.  doth  hereby  for  himself,  his  executors,  administrates 
and  assigns,  covenant,  promise  and  agree,  to  and  with  the  said  A.  B.,  his 
heirs  and  assigns,  that  lie  the  said  C,  D,,  his  executors,  administrators  aod 
assigns,  shall  and  will,  if  required  by  the  said  A.  B.^  his  heirs  or  assigns,  bj 
any  note  in  writing,  signed  by  him  or  them,  surrender  and  yield  op  these 
presents,  and  the  lease  or  term  hereby  granted,  and  all  his  and  their  iniciesl 
m  the  said  buildings  so  to  be  erected  as  aforesaid,  and  in  lieu  thereof  actept 
of  several  leases  for  each  of  the  said  messuages,  houses  or  buildings,  so  to  be 
erected  as  aforesaid,  for  the  term  of  twenty  years  in  each  such  lease,  at  the 
yearly  rent  of  respectively,  and  under  and  subject  to  the  wfd 

covenants,  agreements  and  conditions,  inserted  in  leases  of  a  like  nature; 
AND  HE  THE  SAID  A.  B,  doth  hereby,  for  himself,  his  hein  and 
assigns,  covenant,  promise  and  agree  to  and  with  the  said  C.  Z).,  his  execs- 
tors,  administrators  and  assigns,  that  he  the  said  A.  fi.,  his  heirs  and  assigns, 
shall  and  will,  on  a  like  demand  in  writing  signed  by  the  said  C.  Di  ^ 
executors,  administrators  or  assigns,  during  and  previous  to  the  expiraiioB 
of  the  said  term  hereby  granted,  and  upon  such  surrender  being  made « 
aforesaid,  grant,  execute  and  deliver  such  leases  as  aforesaid  to  the  said  C.^ 
his  executors,  administrators  or  assigns,  which  said  leases  shall  be  made  and 
prepared  by  the  attorney  or  agent  of  the  said  A.  B,,  his  heirs  or  assigns,  at 
the  sole  cost  and  charges  of  the  said  C.  Z>.,  his  executors,  administrators  or 
assigns.     IN  WITNESS,  &c. 


Date 
and 


Sect.  7. -^Farming  Lease, 
e,  Parties     ThIS  INDENTURE  (o\  made  the  first  day  of  July,  in  the  year  of 
Demise.      Lord  1855,  between  A.  A,  of  &c.,  of  the  one  part,  and  C.  D.,  of  &c.  of 


(o)  It  is  necessary  to  premise,  that  this 
precedent  of  a  fimning  lease  is  not  intended 


o«r 
of  the 

to  show  a  consistent  course  of  hosbiBdryJif 
even  to  be  consistent  with  itself  as  «  W* 


FARMING  LEASB. 

Other  part,  WITNESSETH,  that  for  and  in  consideration  of  the  yeai 
rents,  covenants,  provisoes  and  agreements  hereinafter  reserved  and  co 
tained,  by  and  on  the  part  and  behalf  of  the  said  C.  D.,  his  executors,  adn 
nistrators  and  assigns,  to  be  paid,  done  and  performed,  he  the  said  A,  I 
hath  demised,  leased,  and  to  farm  let,  and  by  these  presents  doth  demis 
tease,  and  to  farm  let,  unto  the  said  C.  D.,  his  executors,  administrato; 
and  assigns (p)f  ALL  that  capital  messuage  (^),  tenement  or  farmhousi 
called  Groves,  with  the  barns,  stables,  lodges,  court-yards,  granaries  an 
other  outbuildings  thereto  belonging,  or  therewith  used  and  occupied :  An 
also  all  those  two  newly-erected  cottages,  and  newly-erected  cart-house 
and  stable  with  their  appurtenances,  situate  at  the  parish  of  Stoke  in  tht 
county  of  Kent,  all  of  which  said  buildings  are  more  particularly  describee 
in  the  plan  thereof,  drawn  in  the  margin  of  these  presents,  and  now  in  th( 
possession  of  the  said  C.  D,,  [or  "  late  in  the  possession  of  one  E,  F.*']  wit^ 
their  appurtenances,  situate,  standing  or  being  in  the  said  parish  of  Stoke 
in  the  said  county  of  Kent :  together  with  all  and  singular  the  yards,  gar- 
dens, orchards,  backsides,  barns,  stables,  outhouses,  edifices  and  buildings 
thereunto  belonging :  And  also  all  ways,  lights,  easements,  waters,  water- 
courses, commons,  common  of  pasture,  common  of  turbary,  profits,  commo- 
dities, hereditaments  and  appurtenances  whatsoever,  to  the  said  messuage, 
tenement  or  farmhouse  belonging,  or  in  anywise  appertaining:  And  also 
all  those  several  closes,  pieces  or  parcels  of  arable,  meadow,  pasture,  marsh 
and  woodland,  containing  by  estimation  1000  acres  (be  the  same  more  or 
less),  lying  and  being  in  the  said  parish  of  Stoke,  to  the  said  messuage,  tene- 
ment or  farmhouse  belonging,  known  by  the  name  of  Groves,  now  in  the 
occupation  of  the  said  C.  i).,  [or  *Mate  in  the  occupation  of  E.  F."]  and 
therewith  held,  used,  occupied,  possessed  and  enjoyed  as  part  and  parcel 
thereof:    All  which  said  several  pieces  or  parcels  of  land  are  mentioned  and 
described  in  the  schedule  hereunto  annexed  or  underwritten,  as  also  their 
respective  admeasurements  and  nature,  and  as  also  therein  severally  num- 
bered ;  saving,  excepting  and  always  reserving  out  of  this  demise,  unto  the  1 
said  A,  B.,  his  heirs  and  assigns  (r),  all  timber  and  timber-like  trees,  and  all  ^* 
other  trees  and  saplings  whatsoever,  and  all   the  wood  and   underwood, 
thorns,  bushes  and  quicksets,  now  standing,  being  and  growing,  or  which 
shall  stand,  be  or  grow  hereafler  upon  the  said  demised  premises,  but  not 
the  fruit  trees  («),  for  their  fruit  only,  nor  the  lops  and  tops  of  pollards  and 
stubs,  nor  the  surplus  thorns  not  required  for  fencing,  which  may  be  taken 
and  used  by  the  said  C.  D.,  his  executors,  administrators  or  assigns,  upon 
the  said  demised  premises,  WITH  free  liberty  of  ingress,  egress  and  regress  Li 
to  and  for  the  said  A.  B,  {t),  [his  heirs  and  assigns,  and  his  and  their  agents,  ^' 
servants  and  workmen,  at  seasonable  times,  during  the  said  term  hereby  ^t^^ 
granted,  into  and  upon  and  from  the  said  demised  premises  for  all  reason-  g^c 
able  purposes,  and  in  particular  to  view  the  state  and  condition  of  the  repairs 
thereof,  and  to  repair  and  to  lay  materials  there  for  the  purpose  of  repairing 
the  buildings  thereon :  AND  ALSO  with  like  liberty  of  ingress,  egress  and  An» 
regress  to  and  for  the  said  A,  B.,]  his  heirs  and  assigns,  and  his  and  their  ^^ 


of  husbandly.  It  contains,  under  something 
like  a  classification  of  subjects,  all  the  usual 
covenants  inserted;  and  parties  framing  a 
husbandry  lease  will  take  such  only  as  are 
intended  to  form  part  of  the  contract  of 
tenancy. 

(p)  See  ante,  496,  note  (A). 

(q)  It  is  best  to  describe  the  parcels  as 
particularly  as  you  can,  viz.  the  messuages, 
lands,  closes,  &c.,  by  their  proper  names  (if 
any),  or  by  their  several  abuttals  and  bound- 
aries, &c. 

(r)  It  is  sometimes  as  well  to  except  all 
copyhold  land,  to  avoid  a  forfeiture,  where 


the  quantity  is  small,  and  it  is  therefore  not 
worth  obtaining  the  lord's  license.  See  ante, 
87. 

(*)  Fruit  trees  should  be  named,  if  in- 
tended to  come  within  this  exception.  Wynd- 
ham  V.  Way,  4  Taunt  316.  This  is  proper, 
if  not  intended  to  be  included.  Bullen  v. 
Denning,  5  Barn.  &  Cres.  842 ;  8  Dowl.  & 
Ryl.  657. 

(i)  When  the  landlord  is  to  keep  the 
buildings  in  repair,  the  part  within  brackets 
should  be  kept  in,  and  a  covenant  by  him 
to  that  effect  added. 


910 


FARMING  LBASE. 


Book  IV. 

Chapter  II. 

Sect.  7. 


rvation  of 
oe  and 
rht  of  Sport- 
Ito  the 


rvJS-^ 


c^.;, ^Reddendum  of 
'^C.H-  Ian  additional 
^  X  Rent  for  con- 

f  verting  into 
ir,   Tillage. 


Reddendum  of 
an  additional 
Rent  for  im- 
proper Culti- 
vation. 


ageDU,  servants  and  workmen,  at  seasonable  times  during  the  said  term 
hereby  granted,  with  or  without  horses,  carts  and  carriages,  into,  upon  and 
from  the  said  premises,  or  any  part  thereof,  to  view,  fell,  cut  down,  root  up, 
hew,  saw,  convert  and  carry  away  the  said  excepted  timber  trees,  under- 
wood, thorns,  bushes  and  quicksets,  and  to  plant  and  transplant  trees,  and 
sow  tlie  seeds  of  trees  in  the  hedge-rows,  borders  and  waste  places  hereby 
demised,  and  to  fence  and  preserve  the  same  from  injury,  thereby  doing  do 
wilful  hurt  or  damage  to  the  grass  or  grain  of  the  said  C  D.,  bis  executors, 
administrators  and  assigns (u):   AND  ALSO  excepting  and  reserving  all 
game,  Gsh  and  wild  fowl,  with  full  and  free  liberty  for  the  said  A,  iS.,  his 
heirs  and  assigns,  and  his  and  their  gamekeepers,  servants,  friends  aod 
acquaintances,  and  all  and  every  other  person  or  persons,  by  their  order  aod 
consent,  at  all  seasonable  times  during  the  said  time  hereby  granted,  to  hunt, 
fish,  course,  shoot  and  sport  in,  upon  or  over  the  said  hereby  demised  pre- 
mises, or  any  part  thereof,  or  otherwise  to  destroy  the  game,  fish  and  wild 
fowl  thereon (t;):  TO  HAVE  AND  TO  HOLD  the  said  messuage,  tene- 
ment or  farmhouse,  closes,  pieces  or  parcels  of  arable  land,  meadow,  marsh 
and  pasture  land,  and  premises,  with  their  and  every  of  their  appurtenances 
hereby  demised,  or  so  mentioned,  and  intended  so  to  be  (except  as  before 
excepted  and  reserved),  unto  the  said  C,  Z).,  his  executors,  administrators 
and  assigns f  from  the  twenty-fourth  day  of  June  last  past,  for  and  during 
and  unto  the  full  end  and  term  of  twenty-one  years  thence  next  ensuing, 
and  fully  to  be  complete  and  ended,  YIELDING  AND  PAYING  lhe^^ 
fore  yearly  and  every  year  during  the  said  terra,  unto  the  said  A,  B.,»his 
heirs  or  assigns,  at  or  in  his  now  dwelling-house,  situate,  &c.,  the  clear  yearly 
rent  or  sum  of  1000/.  of  lawful  money  of  Great  Britain,  by  equal  quarterly 
payments  on  the  respective  days  following ;  namely,  on  the  twenty-ninth  day 
of  September,  the  twenty-fifth  day  of  December,  the  twenty-fifth  day  of 
March,  and  the  twenty-fourth  day  of  June  in  every  year,  the  first  quarterly 
payment  thereof  to  be  made  on  the  twenty-ninth  day  of  September  nest 
ensuing  the  date  hereof,  and  the  last  quarterly  payment  preceding  the  expi- 
ration of  the  term  of  twenty-one  years  hereby  granted  to  be  made  on  the  fiin 
day  of  May  preceding  the  expiration  of  this  demise :  AND  ALSO  YIELD- 
ING AND  PAYING  therefore  yearly  and  every  year  during  the  said  term, 
unto  the  said  A,B,,  his  heirs  and  assigns,  on  the  days  and  place  and  is 
manner  aforesaid  (over  and  above  the  said  yearly  rent  of  1000/.  hereinbefore 
reserved),  the  additional  yearly  rent  of  10/.  for  every  acre  of  meadovor 
pasture  ground,  parcel  of  the  said  premises  hereby  demised,  not  having  been 
in  tillage  for  ten  years  last  past,  that  the  said  C.  Z).,  his  executors,  adminis- 
trators or  assigns,  shall  plough  up,  dig  up  or  convert  into  tillage  (j),  and  to 
proportionably  after  that  rate  for  every  greater  or  less  quantity  than  an  acre: 
AND  ALSO  YIELDING  AND  PAYING  unto  the  said  ^.  i5.,  his hein 
and  assigns,  during  the  continuance  of  this  demise,  yearly  and  every  year, 
the  further  annual  rent  of  10/.  for  every  acre  of  arable  land  hereby  demised, 
which  shall  not  be  used  or  cultivated  by  the  said  C  D.,  his  executors,  admi- 
nistrators or  assigns,  conformably  with  the  covenants  and  agreements  here- 
inafter contained,  without  the  previous  license  in  writing  under  the  hand  of 
the  said  y4.  B,y  his  heirs  or  assigns,  or  his  or  their  agent ;  the  said  first-men- 
tioned additional  rent  of  10/.  an  acre  to  commence  and  be  payable  as  to  esc^ 
several  parcel  of  land  so  ploughed  up,  dug  up  or  converted  into  tillage  as 
aforesaid,  for  such  ploughing  up,  digging  up  or  conversion  of  the  same  » 


(u)  Unless  there  is  an  exception  of  trees 
and  there  is  a  power  reserved  to  the  lessor 
to  enter  and  fell  them,  as  in  the  text,  he 
would  have  no  right  to  do  so,  1  Ld.  Raym. 
552 :  and  the  lessee  is  not  bound  to  provide 
fences  to  preserve  excepted  trees  from  being 
bitten  by  his  cattle,  but  the  lessor  should 
himself  protect  them.    Glenham  v.  Hanbt/t  1 


Ld.  Raym.  739 ;  ClUkero  v.  Hlggi,  Sir  V». 
Jones,  388. 

(»)  See  ante,  839,  840. 

(t)  Sometimes  the  words  *''"*^^^ 
license  or  consent  of  the  said  J.  B^  ****  ^^ 
or  assigns,  in  writing  for  that  puipoie  fe* 
had  and  obtained,*'  are  added. 
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aforesaid;  and  the  said  last-mentioned  additional  rent  of  lOL  an  acre 
commence  and  be  payable  as  to  each  several  parcel  of  arable  land  so  impr 
perly  used  or  cultivated  as  aforesaid,  from  such  improper  usage  or  cultivi 
tion  of  the  same  as  aforesaid,  and  to  continue  payable  from  thencefori 
respectively  during  the  then  residue  of  the  said  term,  and  to  be  paid  on  tl 
same  days,  time  and  place  as  the  said  yearly  rent  of  1000/.  hereinbefoi 
reserved  is  made  payable ;  and  the  first  payment  of  the  said  additional  rec 
of  ]  0/.  an  acre  to  be  made  on  such  of  the  said  days  as  shall  happen  nest 
after  such  ploughing,  digging  or  converting  into  tillage  as  aforesaid,  or  sucl 
improper  usage  or  cultivation  of  the  said  arable  land  as  aforesaid ;  and  tb 
said  yearly  rents  to  be  respectively  payable  and  paid  free  and  clear  of  am 
from  all  [rent-charges  in  lieu  of  tithes  (^)],  land  tax,  and  all  manner  o 
present  and  future  taxes,  charges,  rates,  assessments  and  payments  what 
soever,  by  authority  of  parliament  or  otherwise;  AND  THE  SAID  C,  D, 
doth  hereby  for  himself,  his  executors,  administrators  and  assigns,  and 
every  of  them,  covenant,  promise  and  agree  to  and  with  the  said  A,  B,,  his 
heirs  and  assigns,  in  manner  following  (that  is  to  say),  that  he  the  said  C.  Z)., 
his  executors,  administrators  or  assigns,  shall  and  will,  from  time  to  time 
during  the  said  term  hereby  granted,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  A,  B.,  his  heirs  or  assigns,  the  said  yearly  rents  or  sums  hereby 
respectively  reserved,  on  the  days,  and  at  the  times  and  places,  and  in  such 
manner  as  hereinbefore  limited  and  appointed  for  payment  thereof,  without 
any  deductions  on  any  account  whatsoever,  according  to  the  respective 
reservations  thereof,  and  the  true  intent  and  meaning  of  these  presents,  clear 
of  all  deductions:  AND  ALSO  shall  and  will  [covenant  to  pay  land  tax  and 
all  other  taxes,  as  ante,  page  896] :  AND  ALSO  that  the  said  C.  Z).,  his  exe- 
cutors, administrators  and  assigns,  shall  and  will,  at  his  and  their  own  proper 
costs  and  charges,  from  time  to  time,  and  at  all  times  during  the  continuance 
of  this  demise,  when  and  as  often  as  need  or  occasion  shall  be  or  require, 
well  and  sufficiently  repair,  uphold,  maintain,  amend,  scour,  cleanse,  preserve 
and  keep  in  repair  the  said  messuage,  tenement  or  farmhouse,  and  all  other 
the  houses,  outhouses,  edifices,  buildings,  barns,  stables,  dove-houses,  gates, 
rails,  pales,  stiles,  hedges,  ditches,  fences,  banks,  bridges  and  mounds  be- 
longing or  appertaining  to  the  said  hereby  demised  premises,  with  all  and  all 
manner  of  needful  and  necessary  reparations  and  amendments,  so  as  to  keep 
the  same  in  good  and  sufficient  and  tenantable  repair ;  he  the  said  A,  B,t  his 
heirs  and  assigns,  upon  request  and  notice  given  to  them  in  writing,  findins 
and  allowing  on  the  said  premises,  or  within  four  miles  distance  thereof,  all 
rough  timber,  brick,  lime,  tiles  and  all  other  materials  whatsoever  (except 
straw)  for  doing  thereof,  to  be  carried  to  the  said  hereby  demised  premises 
at  the  charge  of  the  said  C  Z).,  his  executors,  administrators  or  assigns : 
AND  the  said  messuage,  tenement  or  farmhouse  and  premises,  [covenant  to  Co 
leave  in  repair,  as  ante,  page  896,  add  power  for  lessor  to  enter  to  view  state  of  ^^*. 
repairs,  Spc^  and  covenant  by  lessee  to  do  them  {z),  as  ante,  page  896] :  AND  ^^^ 
THE   SAID  A,  B.,  for  himself,  his  heirs,  executors,  administrators  and    J^ 
assigns,  doth  hereby  covenant,  promise  and  agree  to  and  with  the  said  C.  D.,  tior 


T 

to 
ro 


(y)  See  ante,  895,  note  (f). 

(«)  Where  the  landlord  is  to  repair  the 
main  buildings,  and  the  tenant  the  windows, 
&c.,  oniy,  instead  of  the  above  covenant  to 
repair,  insert  as  under,  and  leave  out  the 
power  to  view.  "  And  shall  and  will,  at  all 
times  during'  the  continuance  of  this  demise, 
when  need  or  occasion  shall  be  or  require, 
and  whether  any  notice  shall  be  given  for 
the  reparation  of  the  same  or  not,  at  his  or 
their  own  proper  costs  and  charges,  main- 
tain in  good  and  substantial  condition  and 
repair,  during  tlie  said  term,  all  the  glass 
windows  and  1  ead  work  thereof,  doors, 
shelves,  shutters*  fixtures,  locks,  keys,  bolts. 


bars  and  other  fastenings,  racks  and  mangers,  .^. 
&c.,  belonging  to  the  said  farmhouse,  bam, 
stable  and  other  outbuildings,  and  also  the 
well,  and  the  going  gear  thereof,  and  all  the 
gates,  gate-posts,  gate-irons,  pales,  rails, 
battens,  hedges,  ditches,  drains,  water- 
courses and  fences  belonging  to  the  said 
premises,  and  leave  and  deliver  up  the  same 
respectively  in  such  good  condition  and  re- 
pair, at  the  end  or  other  sooner  determina- 
tion of  the  said  term,  being  allowed  by  the 
said  A.  B.f  his  heirs  or  assigns,  sufficient 
rough  timber  and  thorns  for  and  towards 
such  repairs." 
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Book  IV. 

Cdapter  II. 

Sect.  7. 


\j  further 
Buildings  or 
•Alterations, 
;h  mjiy  be 
juired,  to 
done  by 


to  carry 
iterials. 


'enant  by 
toin- 


;  C  Not  to  assign 
without  a  Li- 


■^'"^  Covenant  by 
\^C  Lessee  to  give 
~f^    notice  of  As- 
«^   signment  and 
y:    Underletting. 


Covenant  by 
Lessee  to  paint 
the  House. 

Not  to  keep 
Swine  un> 
ringed. 

To  clean  Tiles 
Yearly. 

To  level  Mole- 
hills and  cut 
Rushes  and 
Weeds. 


his  executors,  administrators  and  assigns,  that  he  the  said  A,  B.,  his  heirs  or 
assigns,  shall  and  will  lay  out  and  expend  a  sum  not  exceeding  1 000/.,  in  case 
that  sum  shall  be  necessary  for  the  purpose  hereinafter  mentioned,  videlicet, 
in  converting  the  present  cart-horse  stable  near  the  dwelling-hoase  into  a 
nag-horse  stable  [and  so  on,  describing  the  things  which  are  agreed  to  be  dm]: 
Provided  nevertheless,  that  any  further  or  other  buildings  or  alterations  which 
may  be  required,  unless  the  same  can  be  completed  for  the  said  sum  of  1000/. 
shall  be  made  or  done  at  the  expense  of  the  said  C.  Z).,  his  executors,  adim- 
nistrators  or  assigns,  unless  the  said  A.  B.,  his  heirs  or  assigns,  shall  prefer 
to  make  and  perform  such  further  or  other  buildings  and  alterations  athlsor 
their  own  expense^  in  which  case  the  said  C.  Z).  for  himself,  his  heirs,  ex^ 
cutors,  administrators  and  assigns,  covenants  and  agrees  to  and  with  tl^said 
A»  B ,  his  heirs  and  assigns,  to  pay  to  the  said  A,  B,,  his  heirs  and  ass^ 
an  additional  rent,  over  and  above  the  rents  hereby  reserved,  at  the  rate  of 
8/.  for  every  1 00/.  which  may  be  so  expended  over  and  above  the  said  som 
of  1000/.:  AND  ALSO  that  he  the  said  C.  /).,  his  executors,  administntors 
and  assigns,  shall  and  will,  at  his  and  their  own  costs  and  charges,  perform 
and  do  all  the  carrying  of  the  materials  which  may  be  required  in  making  and 
'completing  the  buildings  and  alterations  hereby  covenanted  to  be  done  by 
the  said  A.  B,^  or  such  further  or  other  buildings  and  alterations  as  may  k 
required  :  AND  ALSO  that  he  the  said  C  D.j  his  executors,  administraton 
and  assigns,  shall  and  will  forthwith  insure,  or  cause  to  be  insured,  at  soioe 
well-established   insurance  office   in  London  or  Westminster,  or  the  aid 
county  of  Kent,  the  said  messuage  or  tenement,  buildings  and  premises, 
from  damage  by  fire,  to  the  extent,  amount  or  value  of  600/.;  and  shall  and 
will  keep  the  same  so  insured  during  the  said  term,  and  in  caseofaojds' 
mage  by  fire,  shall  and  will  rebuild  or  repair  the  same,  as  the  case  tnaj  be, 
to  the  extent,  amount  or  value  of  the  sum  which  shall  be  due  for  such  in- 
surance as  aforesaid  (a) :  AND  ALSO  that  he  the  said  C  Z).,  his  executors, 
administrators  or  assigns,  shall  not  nor  will  let,  underlet  or  assign  ofer,  or 
otherwise  part  with,  all  or  any  part  of  the  said  premises  hereby  demised,  for  ail 
or  any  part  of  the  said  term  of  twenty-one  years,  without  the  previous  consent 
in  writing  of  the  said  A.  B,,  his  heirs  or  assigns  (6) :  AND  ALSO  that  incase 
he  the  said  C.  /).,  his  executors  or  administrators^  shall  assign,  set  or  let  the 
said  premises,  or  any  part  thereof,  at  any  time  or  times  during  the  said  term, 
to  any  other  person  or  persons,  he  the  said  C.  D.,  his  executors  oradminii- 
trators,  shall  and  will  give  notice  in  writing  to  the  said  A.  B.,  containing  a 
full  and  proper  description  of  the  parcels  so  assigned,  set  or  let,  andof  ibe 
person  or  persons  to  whom  they  are  set  or  let,  and  for  what  term  or  lime  [and 
shall  and  will  remain  answerable  for  the  rents  hereinbefore  reserved,  which 
shall  be  recoverable  by  distress  or  otherwise,  as  if  the  same  had  been  occif^ 
pied  by  himself(c):]  AND  ALSO  shall  and  will,  at  his  or  their  own  proper 
costs  and  charges,  cause  the  wood  and  iron  work  belonging  to  the  exterior 
and  interior  parts  of  the  said  farmhouse,  buildings  and  premises  to  he  weH 
and  sufficiently  painted,  with  two  coats  of  paint  at  the  least,  in  every  setes 
years  of  the  said  term:  AND  ALSO  shall  not  keep  any  swine  unringedoo 
the  said  premises  during  the  said  term  hereby  granted :  AND  SHALL  AND 
WILL  yearly,  during  the  said  term  hereby  granted,  cause  all  the  tiles  bel<»^* 
ing  to  the  said  buildings  hereby  demised  to  be  cleaned,  and  the  moss  sod  dirt 
to  be  cleaned  therefrom,  without  any  allowance :  AND  ALSO  shall  and  »ifl 
during  the  said  term  cut  open  and  spread  all  mole-hills  and  ant-hills,  and  de- 
stroy the  moles  and  ants  there  :  and  cut  and  mow  all  rushes  and  weeds  grow- 
ing on  the  meadow  and  pasture  grounds  hereby  demised,  and  at  such  times 


(a)  See  as  to  insurance  the  notes  to  the 
lease  in  Sect  1,  ante,  896,  &c. 

(A)  Or  "without  giving^  notice  in  writing 
within  fourteen  days  then  next  to  the  said 
A.  B,j  his  heirs  or  assigns."  See  Lease  of 
a  House  in  Town,  ante,  898. 


(e)  As  the  assigning  or  underiettxBg*^ 
not  discharge  the  lessee  of  his  coTtfiantt.Pg 
part  within  brackets  is  wholly  unnecev'^J- 
Even  if  the  lessor  recognixe  the  '^^^ 
as  his  tenant,  the  lessee  will  not  be  dis- 
charged.  See  ante,  5*3, 3H  on  thi»salg<ct 
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and  seasons  as  will  prevent  their  future  increase :  AND  ALSO  shall  and  w 
yearly  during  the  said  term,  upon  the  request  and  at  the  appointment  of  tl 
said  A,  B,,  his  heirs  or  assigns,  deliver  to  him  or  them  one  good  waggon  los 
of  winter  corn  straw,  without  any  allowance  for  the  same:  AND  ALSO  sha 
and  will  find  and  provide  good  winter  corn  straw  sufficient  for  thatching  an 
daubing  all  or  any  part  of  the  said  buildings  and  premises  hereby  demised,  g 
any  part  or  parts  thereof,  without  any  allowance  being  made  in  respect  of  th 
same:  AND  ALSO  shall  and  will  yearly  and  every  year  during  the  conti 
nuance  of  this  demise,  at  his  or  their  own  costs  and  charges,  perform  fourteei 
successive  days'  carriage  woik  with  a  waggon  and  team  of  three  horses  and  i 
servant,  for  the  said  A»  B,^  his  heirs  or  assigns,  he  or  they  giving  to  the  said  C  i 

2).,  his  executors,  administrators  or  assigns,  three  days'  previous  notice  of  the  ! 

time  and  place  when  and  where  the  said  work  is  to  be  done ;  but  nevertheless 
the  said  waggon  shall  not  be  compelled  to^o  to  any  greater  distance  than  seven 
miles froni  the  farm-house  hereinbefore  demised;  AND  ALSO  shall  and  will, 
at  his  and  their  own  costs  and  charges,  fetch  and  carry  away  all  the  materials 
which  shall  be  wanted  to  repair  any  of  the  buildings  and  premises  hereinbefore  ' 

demised^  and  lay  the  same  in  convenrent  places  for  use,  provided  the  car- 
riage thereof  does  not  exceed  the  distance  of  twelve  miles  fron^  the  said 
farm^-house;  AND  ALSO  shall  and  will  find  and  provide  the  workmen  with 
good  and  wholesome  beer,  according  to  the  custom  of  the  country,  during  > 

the  time  in  which  any  such  repairs  shall  be  doing,  without  any  allowance 
being  made  to  him  or  them  in  respect  of  the  same  :  AND  shall  and  will  at  > 

all  times  during  the  said  term,  upon  the  request  of  the  said  A,  B.,  his  heirs 
or  assigns,  well  and  sufficiently  .keep  and  maintain  for  him  or  them  one  dog 
in  good  order  and  condition,  without  any  remuneration  for  the  same:  AND 
ALSO  shall  and  will  during  the  said  term  well  and  sufficiently  maintain  and  ( 
keep  one  such  hound,  greyiiound  or  spaniel,  as  the  said  A,  B,  shall  require  ' 
of  him  or  them  to  keep  :  AND  ALSO  that  he  the  said  C.  D.,  his  executors,  g        ' 
administrators  or  assigns,  shall  not  nor  will  permit  or  suffer  any  person  or  j^ 
persons  whomsoever,  to  shoot  or  trespass  upon  any  of  th^  said  premises  ^^ 
hereinbefore  demised,  or  any  part  or  parts  thereof,  without  the  leave  in .  p        ^ 
writing  of  the  said  A.  B.,  his  heirs  or  assigns ;  but  shall  and  will,  at  his  or  8( 
their  request,  give  proper  notice  or  notices 'in  writing  to  forbid  any  person  bi 
or  persons  sporting  or  trespassing  thereon,  and  at  the  request  of  the  said  ti( 
A.  B.,  his  heirs  or  assigns,  give  or  cause  such  notice  or  notices  to  be  given  P° 
in  evidence  and  proved  in  any  Court  or  Courts  that  shall  be  thought  neces- 
sary to  convict  any  such  person  or  persons  sporting  or  tre^assing  thereon  : 
AND  ALSO  that  it  shall  and  may  be  lawful  for  the  said  (landlord),  his  heirs  Le 
and  assigns,  from  time  to  time,  and  at  all  times  during  the  term  hereby  ^^^      , 
granted,  to  enter  upon  all  or  any  of  the  said  demised  lands^  there  to  throw,  ^^' 
plant  or  place  in  convenient,  proper  or  necessary  positions,  thorns  or  other 
material  commonly  used  for  the  purpose  of  preventing  the  illegal  taking  and 
snaring  same,  or  poaching,  apd  do  all  such  other  acts  and  things  as  he  or 
they  shall' deem  necessary  and  proper  for  the  better  preservation  of  the  game 
in  and  upon  the  lands  hereby  demised:  AND  that  he  the  said  (tenant),  his  Les    ! 
executors,  administrators  or  assigns,  shall  and  will  give  to  the  said  (landlord),  ^°^    ' 
his  heirs  and  assigns,  immediate  notice  of  any  person  who  shall  hunt,  hawk,  ^^^ 
fish  or  sport,  or  otherwise  trespass  upon  the  said  premises :  AND  that  it  Less 
shall  and  may  be  lawful  for  the  said  A,  B.,  his  heirs  or  assigns,  to  bring  any  ^"?| 
action  or  actions  in  the  name  or  names  of  the  said  C.  Z>.,  bis  executors,  ^^^^ 
administrators  or  assigns,  against  any  person  or  persons  who  shall  or  may 
be  found  sporting  or  trespassing  on  the  said  premises  hereby  demised,  or 
any  part  thereof,  and  which  action  or  actions  neither  he  nor  they  shall  wil- 
fully release,  discontinue  or  discharge,  or  become  nonsuit  therein,  and  shall 
not  nor  will  disclose  or  make  known  anything  relating  thereto,  which  may 
be  prejudicial   to  the  prosecuting  of  the  same ;    the  said  A.  B,,  his  heirs 
or  assigns,  indemnifying  the  said  C.  D.,  his  executors,  administrators  and 
assigns,  from  all  costs  and  damages'to  be  incurred  thereby:  AND  ALSO  Lessoi: 

3  N 


9H 

Chapter  II. 
Sect.  7. 

.  -. .  liver  Notices 
.     about  Game, 


'i-^09  preserve 
\  give  up 


''To  deliver  to 
Lessor  half 
Pigeons  killed. 


Covenant  by 
Lessee  to  fol- 
low course  of 
Husbandry. 


Covenant  by 
Lessee  to  cul- 
tivate in  a 
Husbandlike 
manner.     , 


FARMING  LEASE. 

that  it  shall  be  lawful  for  the  said  A,  B.^his  heirs  and  assigns,  or  hiior  tlieir 
agent  or  attorney,  by  his  or  their  direction,  from  time  to  time,  and  at  tB 
times,  in  case  any  person  or  persons  shall  at  any  time  or  times  donng  diii 
demise,  hunt,  course,  fish,  fowl  or  sport  opon  the  said  premises,  or  take, 
kill,  destroy  or  disturb  the  game,  fish  or  rabbits  thereon,  or  attempt  w  to 
do,  to  warn  or  ffive  notice,  in  the  name  or  names  of  the  said  C.  Z).,  Us 
executors,  administrators  or  assigns,  to  such  person  or  persons  to  forbear 
coming  upon  the  said  premises ;  and  that  the  said  C.  D.,  his  executors,  ad- 
ministrators or  assigns,  will,  upon  the  request  of  the  said  A.  B.,  bis  beiis 
or  assigns,  or  his  or  their  attorney  or  agent,  sign  and  cause  to  be  deltvered 
such  notice  to  such  person  or  persons  as  aforesaid :  AND  ALSO  that  it 
shall  be  lawful  for  the  said  A.  B.,  his  heirs  or  assigns,  if  he  or  they  shall 
think  fit,  to  bring  any  action  or  actions,  suit  or  suits,  and  prosecute  die  same, 
or  otherwise  proceed  against  all  and  every  such  person  or  persons,  in  die 
name  or  names  of  the  said  C.  Z).,  his  executors,  administrators  or  assign; 
and  that  the  said  C.  Z>.,  his  executors,  administrators  or  assigns  (c),  shall 
not  at  any  time  release,  disavow  or  otherwise  discharge  any  sach  adioB, 
suit  or  proceeding,  without  the   previous  consent  in  writing  of  the  said 
A,  £.,  his  heirs  or  assigns,  he  the  said  A.  B.,  his  heirs,  executors,  admiin- 
trators  or  assigns,  defraying  the  costs  and  charges  of  every  such  snit,  aciin 
and  proceeding,  and  saving  harmless  the  said  C.  /).,  his  executors,  admiBS- 
trators  or  assigns  therefrom :  AND  ALSO  shall  and  will,  from  time  to  time 
and  at  all  times  daring  the  term  hereby  demised,  endeavour  to  preserve  vd 
keep  the  dove-house  with  a  good  flight  of  pigeons,  dove-house  like,  and  at 
the  end,  expiration  or  other  sooner  determination  of  the  said  termoftvestj- 
one  years,  shall  and  will  give  up  the  same,  so  preserved  and  kept,  into  the 
hands  of  the  said  A.  fi.,  his  heirs  or  assigns :  AND  ALSO  shall  asdfill 
at  all  times  hereafter,  during  the  continuance  of  this  demise,  allow  sod  de- 
liver, or  cause  to  be  delivered,  unto  the  said  A.  B.,  his  heirs  and  assigns,  «t 
his  or  their  residence  in  aforesaid,  one  half  of  the  pigeons  vlodi 

shall  from  time  to  time  be  killed  from  the  dove-cote  opon  the  said  piSBnes: 
AND  ALSO  that  he  the  said  C.  X>.,  his  executors,  administrators  or  asflgasi 
will  not  after  the  four  first  years  of  the  said  term  (in  which  time  die  Iw 
hereby  demised  are  to  be  brought  into  the  proper  course,  consistendy  with 
the  subsequent  cultivation  thereof  hereinafter  mentioned),  take  two  socco- 
sive  crops  of  corn,  grain  or  pulse  from  off  any  part  of  the  said  lands;  and 
that  every  crop  of  winter  corn  or  pulse  shall  be  taken  opon  land  broken  ap 
from  olland  or  grass  of  one  year's  lying ;  and  that  immediately  after  sua 
such  crop  of  winter  com  or  pulse,  he  the  said  C.  D.^  his  executors,  adouBBp 
trators  or  assigns,  will  summer-till  the  land  on  the  fourth  earth,  and  ttt* 
good  turnip  seed  thereon,  and  cause  the  turnips  produced  tberefrom  to  be 
hoedy  scoured  and  preserved  for  a  crop ;  and  that  immediately  after  emj 
crop  of  turnips,  he,  the  said  C  D,,  his  executors,  administrators  or  assigss, 
will  take  one  crop  of  lent  or  summer  corn,  and  with  such  lent  or  samiKt 
corn  lay  the  land  down  with  sound  grass  seeds,  and  continue  the  sane  so 
laid  down  for  one  year,  to  be  computed  from  the  first  day  of  August  next 
after  sowing  such  grass  seeds,  and  will,  at  the  end  of  the  said  term,  k*^ 
the  said  arable  lands  in  four  equal  divisions  or  shifts  (as  near  as  the  fk^ 
will  admit),  according  to  the  course  or  mode  of  husbandry  above  prescnbed, 
and  leave  all  the  last  year's  hay  and  turnips  for  the  benefit  of  the  said^&t 
his  heirs  or  assigns,  on  being  paid  for  the  same  according  to  a  valostioB  to 
be  made  thereof  as  hereinafter  mentioned :  AND  ALSO  that  the  said  C.Pn 
his  executors,  administrators  and  assigns,  shall  and  will  firom  time  to  nae 
and  at  all  times  during  the  continuance  of  the  said  term  hereby  graoifd. 
plough,  dig,  manure  and  cultivate  the  farm,  lands,  tenements,  hereditamtfi^ 
and  premises  hereinbefore  described,  and  expressed  to  be  hereby  demised, 


(c)  Assigns  are  proper  here,  although    «ment;  and  it  will  be  construed  to  i 
there  is  a  qualified  restriction  on  assign-      assigns  with  consent  only. 
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according  to  the  best  and  most  improved  course  of  husbandry  in  that  part     Book 
of  the  country  where  the  same  are  situated  ((f),  and  also  shall  and  will  from    Chapte 
time  to  time  and  at  all  times  as  aforesaid,  preserve  and  keep  all  and  singular       ^^^^' 
the  lands,  tenements,  hereditaments  and  premises  in  a  clean  and  husband- 
like condition,  free  from  all  nettles,  thistles  and  other  noxious  weeds,  grow- 
ing or  to  grow  on  the  said  lands  and  premises^  or  any  part  thereof:  AND  Covenant 
ALSO  shall  and  will,  as  often  as  there  shall  be  occasion^  cut  and  make  <^ut  Draint 
drains  and  ditches  on  such  part  of  the  said  demised  lands  and  premises  as  ^^^^.^^  ^^ 
shall  be  of  a  wet  tfnd  marshy  nature^  so  as  effectually  to  drain  the  same :        "^°^ 
AND  THAT   THE  SAID  C.  /).,  his  executors,  administrators  and  as-  Covenant  i 
signs,  shall  and  will  in  all  other  respects,  cultivate  and  manage,  the  lands  cultivate  L 
hereby  demised,  and  every  part  thereof,  in  a  good  and  husbandlike  manner,  «ccording  t 
according  to  the  custom  of  the  country,  and  the  most  improved  state  of  agri-  Countiv*^ 
culture  (3),  and  use  his  and  their  best  endeavours  to  keep  the  same  clear  and 
free  from  moles:   And  shall  and  will  observe  every  reasonable  direction  To  observe 
made  bv  the  said  j4,  B.,  his  heirs  and  assigns,  or  his  and  their  agent,  respect-  reasonable  < 
ing  such  cultivation,  from  his  and  their  personal  view,  and  deliver  from  time  ^^^^^^^^^^ 
to  time,  when  required  so  to  do,  to  the  said  A,  B„  his  heirs  and  assigns,  or  Cultivation. 
to  his  agent,  a  true  account  of  the  manner  in  which  each  and  every  of  the 
said  pieces  or  parcels  of  land  hereby  demised,  hath  been  or  is  intended  for 
the  year  ensuing  to  be  cropped  and  cultivated  :  And  permit  and  suffer  the  To  permit  L( 
said  A,  B.,  his  heirs  and  assigns,  or  his  or  their  agent,  from  time  to  time  to  «>r  to  enter  i 
enter  upon  the  said  demised  lands  for  the  purpose  of  examining  the  state  of  ^^^'"''iV'u- 
the  cultivation  thereof:  AND  ALSO  shall  not  nor  will  at  any  time  during  y^tion. 
the  present  demise,  crop  or  sow  above  two  years  together,  any  of  the  arable  «.    J        , 
lands  and  closes  hereby  demised,  but  every  third  year  permit  the  same  to  Covenant  not 
lie  fallow  and  unsown  :  AND  ALSO  that  the  said  C.  D,,  his  executors,  ad-  tosowthesan 
ministrators  or  assigns,  shall  and  will  well  and  effectually  summer-fallow  Land  above 
each  part  of  the  said  lands  that  shall  at  any  time  be  used  in  tillage,  once  at  Two  Years  to 
least  in  every  six  years :  And  shall  not  nor  will  at  any  time  or  times  take  *®'  ^^' 
from  off,  or  have  upon  any  part  thereof,  more  than  two  crops  of  white  corn.  To  Summer- 
without  the  intervention  of  a  summer's  fallow  (he  or  they  being  at  liberty  to  glx^Yearsr  '" 
take  one  crop  of  pulse  between   the  said  two  crops  of  white  corn),  and  t«^  ^^  u 
hereby  agreeing  also  to  have  one  or  more  crop  or  crops  of  clover,  or  some  ^^^g  ^j^^^  rj,^^ 
other  well-known  ameliorating  crop  or  crops,  in  the  course  of  tillage,  which  Crops  of  White 
shall  tend  to  replenish  and  improve  the  said  land,  and  being  at  liberty  to  Corn  without 
aow  and  grow  upon  the  said  lands  when  in  fallow,  coleseed  or  turnips,  or  a  Summer's 
any  other  green  crop,  provided  the  same  be  eaten  upon  the  said  lands  by  *^*"°^' 
sheep  or  other  cattle,  and  not  suffered  to  stand  for  seed:  AND  FURTHER,  To  fallow  Land 
that  he  the  said  C.  £>.,  his  executors,  administrators  or  assigns,  shall  and  ^^^  *"*  P°"^ 
will  take  a  crop  of  oats  or  barley  after  the  fallow,  and  sow  on  the  same  not     ^"'^^'n    d  of 
Jess  than  twelve  pounds  per  acre  of  good  clover  or  trefoil  seed,  and  af\er  it  Barley  with 
shall  have  been  so  laid  down  one  year,  shall  and  will  take  a  crop  of  wheat.  Clover;  Wheat 
after  that  a  crop  of  beans  or  peas,  and  shall  and  will  cause  the  same  to  be  in  the  Second 
twice  well  hoed,  and  shall  and  will  afterwards  take  another  crop  of  wheat,  Year ;  Beans 
oats  or  barley,  and  then  leave  the  same  to  fallow  again  :  AND  ALSO  shall  xhird^  Wheat 
and  will  at  all  times  during  the  continuance  of  this  demise  so  manage  and  qj.  oats,  or 
cultivate  the  arable  lands,  parcel  of  the  said  premises  hereinbefore  demised.  Barley,  in  the 
that  no  more  than  two  successive  crops  of  corn,  pulse  or  grain  (and  those  Fourth. 
two  not  of  the  same  kind)  shall  be  grown  upon,  or  had  or  taken  from  off  Not  to  take 
the   aame,  or  any  part  or  parts  thereof,  without  giving  the  same  a  clear  more  than  Two 
summer-fallow,  and  sowing  the  same  with  turnips  the  ensuing  year ;  and  for  c^^^^^^^jfijou* 
the  next  crop  after  such  turnips,  laying  down  the  same  land  in  a  husband-  a^ummer-fal- 
like  manner  with  a  sufficient  quantity  of  sound  clover  and  other  grass  seeds,  low,  and  to  sow 
and  continuing  the  same  for  two  years,  to  be  accounted  and  computed  from  Turnips,  and 
Midsutnraer-day  next  after  sowing   the  same  seeds :    AND   FURTHER,  afterwards  to 
that  the  said  C.  Z).,  his  executors,  administrators  or  assigns,  shall  not,  nor  c^^^r'^for^^JJj, 

Years. 
[d)  As  to  these  covenants,  see  ante.  Book  II.,  Chap.  lY.,  Sect  4,  (b),  p.  451,  &c. 
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Book  IV. 
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will,  at  any  time  or  times  during  the  term  hereby  granted,  sow  or  caltiTate 
upon  any  part  of  the  said  demised  land,  not  being  deemed  or  coosidered  as 
fen  lands,  in  any  two  successive  years,  an  exhausting  crop,  such  as  wheat, 
oats,  barley,  rye,  hemp,  flax,  muslard-seed,  teazles,  woad  or  coleseed,  bat 
that  a  fallow,  or  green  or  ameliorating  crop,  properly  hoed  and  cleared, 
shall  intervene  between  every  two  such  crops,  and  that  such  green  amelio- 
rating crop  shall  be  eaten  or  consumed  on  the  said  demised  premises :  NOR 
shall  nor  will  sow  or  cultivate  upon  any  part  of  the  said  demised  lands  wbicb 
are  deemed  and  considered  to  be  fen  lands,  for  more  than  two  successive 
years,  any  exhausting  crop,  such  as  wheat,  oats,  barley,  rye,  hemp,  flax, 
mustard-seed,  teazle,  woad  or  coleseed :  And  that  he  the  said  C.  D^  bis 
executors,  administrators  and  assigns,  shall  and  will  with  the  second  of  socfa 
successive  crops,  sow  a  proper  quantity  of  clover  seed,  or  other  artificial 
grass,  and  suiter  the  lands  so  sown  to  remain  in  laying  for  four  years  suc- 
cessively, without  breaking  up  the  same  or  any  part  thereof:  AND  ALSO 
that  he  the  said  C.  D.,  his  executors,  administrators  or  assigns,  shall  not  dot 
will,  at  any  time  or  times  during  the  said  term  denture,  pare»  plough  up,  dig 
up  or  convert  into  tillage  any  meadow  or  pasture  grounds,  parcel  of  the  said 
demised  premises  not  having  been  in  tillage  within  seven  years  last  past,  with- 
out the  license  or  consent  of  the  said  A,  B.,  his  heirs  or  assigns,  in  writing 
for  that  purpose  flrst  had  and  obtained  :  NOR  mow  any  of  the  fatting  lands, 
or  pieces  or  parcels  of  land,  numbered  in  the  schedule  hereunto  annexed,  or 
unoerwritten  with  the  respective  numbers  124,  &c.,  under  the  penalty  of 
50/.  per  acre  per  annum,  to  be  paid  by  the  said  C.  D,,  his  executors^  admi- 
nistrators and  assigns,  to  the  said  A.  B,^  his  heirs  and  assigns,  by  equal 
quarterly  payments,  nomine  pc^rue^  as  an  increase  of  rent  over  and  above  the 
said  yearly  and  other  rents  hereby  reserved,  and  to  be  recovered  in  the 
same  manner:  AND  THAT  THE  SAID  C.  D.,  his  executors,  adminis- 
trators and  assigns,  shall  not  nor  will  at  any  time  or  times  within  the  last 
Ave  years  of  the  term  hereby  granted,  mow  the  meadow  and  pasture  bods 
herebv  demised,  or  any  part  thereof,  two  years  successively,  nor  more  than 
once  m  each  successive  year,  but  will  feed  or  graze  the  same  in  each  alter- 
nate year  during  that  time:  AND  ALSO  shall  and  will  from  time  to  time, 
during  the  term  hereby  granted,  make  anew  the  quick  and  other  hedges, 
ditches  and  fences,  of  or  belonging  to  the  said  premises,  or  such  part  and 
parts,  thereof,  as  shall  require  to  be  new  made,  in  a  good  and  husbandlike 
manner,  and  at  proper  seasons  of  the  year ;  and  ditch,  and  bank  up,  and 
fence  the  same  hedges,  and  every  of  them,  on  either  side,  according  to  the 
most  improved  mode  of  good  husbandry,  and  so  as  to  protect  and  preserve 
all  such  young  trees  and  woods  as  shall  be  growing  thereon  from  brag 
barked,  destroyed  or  injured  by  cattle :  And  also  shall  and  will  from  txcoe 
to  time,  and  at  all  times  during  the  said  term,  foster  and  preserve  the  yoosg 
trees,  spires  and  thrifts,  and  layers  and  quicksets  of  all  kinds,  standing 
growing  or  being  in  or  upon  the  said  farm,  lands  and  premises,  or  any  parts 
thereof:  AND  ALSO  that  he  the  said  C  D.,  his  executors,  administrators 
and  assigns,  shall  and  will  from  time  to  time  during  the  said  term  hereby 
granted,  well  and  sufficiently  fence,  dress,  cut,  scour,  cleanse  and  keep  ia 
repair  all  the  hedges,  ditches,  fences,  mounds,  ways,  watercourses,  draiai, 
ponds,  wears,  goyts,  sinks,  sluices,  gutters,  walls,  pales,  gates  and  stiles,  is. 
upon  or  belonging  to  the  said  hereby  demised  premises,  or  any  part  thereof; 
and  at  the  end,  expiration  or  other  sooner  determination  of  the  said  tens, 
shall  and  will  leave  and  yield  up  the  same  well  and  suflBciently  fenced, 
dressed,  cut,  scoured,  cleansed  and  repaired  :  AND  ALSO  shall  not  nor 
will  buckstall  or  brow  any  of  the  fences  belonging  to  the  said  premises : 
AND  will  yearly  during  the  said  term  cut  and  scour  one-twelflh  part  of  the 
said  fences,  and  the  ditches  belonging  thereto,  when  and  where  the  said 
A.  B,,  his  heirs  or  assigns,  shall  before  the  flrst  day  of  February  in  every 
vear  appoint,  and  for  want  of  such  appointment,  where  the  same,  in  the 
judgment  of  the  said  C.  D,,  his  executors,  administrators  or  assigns,  shall 
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be  moat  wanted :  and  shall  take  care  of  and  preserve  all  pieces  of  wood  or 
timber  useful  for  repairs  arising  from  such  cutting:    AND   THE   SAID 
C.  D.  doth  hereby  for  himself,  his  executors,  administrators  and  assigns, 
covenant,   promise  and  agree  to  and  with  the  said  A,  B.,   his  heirs  and 
assigns,  that  he  the  said  C.  D,,  his  executors,  administrators  and  assigns, 
shall  and  will  open  and  scour  [excavate,  cast  and  bottomfy],  in  each  year 
of  this  present  demise,  one-tenth  part  of  all  the  ditches. and  watercourses  in 
or  belonging  to  the  said  demised  premises ;    and  lay  soughs,  and  cut  and 
maintain,  wherever  the  same  may  be  necessary,  proper  drains  for  carrying 
off  the  surface  water :  and  make  and  plash  down  in  a  workmanlike  manner, 
in  each  year  of  this  present  demise,  one-tenth  part  of  all  the  quick  hedges 
upon  or  belonging  to  the  said  demised  premises,  and  make  such  subdivision 
fences  thereon  as  shall  be  thought  necessary  and  proper,  and  which  shall  be 
required  by  the  said  A,  B.,  his  heirs  and  assigns,  or  such  agent  as  he  or 
they  may  appoint  for  that  purpose ;  and  in  default  of  any  such  direction  and 
request,  then  that  he  the  said  C.  D.,  his  executors,  adminiatrators  or  assigns, 
shall  and  will  make  such  subdivision  fences  wheresoever  he  or  they  shall 
deem  them  to  be  most  useful  and  proper  ;    and  shall  and  will  also  set  good 
whitethorn  plants  wherever  there  shall  be  no  sufficient  quick  fence,  and  set 
therewith  a  plant  of  oak,  ash,  elm,  or  other  trees,  at  every  four  yards'  interval 
or  space,  and  shall  protect  and  make  good  the  same,  the  said  A.  B.,  his  heirs 
and  assigns,  allowing  and  providing  such  number  of  plants  of  oak,  ash,  elm, 
or  other  trees,  as  may  be  required  for  that  purpose:    AND  THAT  HE 
THE  SAID  C.  Z).,  his  executors,  administrators  and  assigns,  shall  not  nor 
will,  at  any  time  or  times  during  the  said  term,  cut,  plash  or  new  make  any 
of  the  hedges  belonging  to  the  hereby  demised  premises,  but  such  as  shall 
be  of  twelve  years'  growth,  and  those  only  at  seasonable  times  in  the  year ; 
and  when  the  closes  and  land  to  which  such  hedges  belong  shall  be  sown 
with  wheat,  rye  or  barley,  on  a  summer's  tilth,  or  be  closes  of  old  pasture, 
and  after  the  same  shall  have  been  cut,  plashed  or  new  made  as  aforesaid, 
the  same  to  preserve  and  keep  from  being  ate  or  destroyed  by  cattle  or 
otherwise  ;  and  shall  and  will,  at  such  cutting  and  plashing  thereof,  cleanse 
and  scour  the  ditches  against  such  hedge  or  hedges,  where  ditches  have  been 
heretofore,  and  do  lie  next  to  any  lane  or  highway,  and  the  offal  wood  which 
shall  arise  by  the  cutting  or  plashing  of  such  hedges,  to  faggot  and  make 
up,  and  carry  unto  the  said  demised  messuage,  or  farm-house,  there  to  be 
spent  by  way  of  fire-wood,  and  not  to  be  sold  or  disposed  of  in  any  other 
manner  whatsoever:  AND  FURTHER,  that  he  the  said  CD,,  his  execu- 
tors, administrators  and  assigns,  shall  not  nor  will  cut,  or  permit  to  be  cut, 
any  hedges  under  ten  years'  growth,  or  at  unseasonable  times,  and  that  he 
the  said  C.  A,  his  executors,  administrators  and  assigns,   shall  and  will 
bear  and  sustain  all  expenses  which  have  been  incurred,  or  which  may  be 
necessarily  incurred,  in  clearing,  raising  and  protecting  any  of  the  quick 
now  growing  in  or  upon  the  said  demised  premises  ;    it  being  mutually 
agreed  by  and  between  the  parties  to  these  presents,  that  it  shall  and  may 
be  lawful  to  and  for  the  said  C.  Z).,  his  executors,  administrators  and  assigns, 
to  take  and  use  upon  the  said  demised  premises  all  the  posts  and  rails  which 
now  are  upon  the  said  demised  premises,  for  the  purpose  of  raising  and  pro- 
tecting any  new  quick  to  be  planted  by  him  :  AND  ALSO  that  he  the  said 
C.  D.,  his  executors,   adipinistrators  or  assigns,  shall  and  will  yearly  and 
every  year  during  the  continuance  of  this  demise,  in  a  husbandlike  manner, 
cut  and  scour  [excavate,  cast  and  bottomfy],  or  cause  to  be  cut  and  scoured, 
one  hundred  yards  of  the  fences  and  ditches  upon  such  part  of  the  arable 
lands  hereinbefore  demised,  and  fifty  rods  of  the  fences  and  ditches  upon 
such  part  of  the  marsh  lands  as  shall  most  require  cutting  and  scouring,  and 
do  or  cause  to  be  done  all  such  out-hauling,  banking  and  planting  necessary 
for  that  purpose,  being  allowed  bushes,  thorns  and  other  fencing  stuff,  to  be 
taken  upon  the  premises :   AND  ALSO  that  he  the  said  C.  Z).,  his  exe- 
cutors, administrators  or  assigns,  shall  not  nor  will,  at  any  time  or  times 
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during  the  said  term,  fell,  cut  down,  stub,  root  up,  destroy,  lop,  top,  injare, 
maim  or  deface,  or  cause  or  suffer  to  be  felled,  cut  down,  stubbed,  rooted 
up,  destroyed,  lopped,  topped,  injured,  maimed  or  defaced,  any  timber  or 
other  trees,  wood  or  underwood  whatsoever,  now  standing,  growing  or  being, 
or  which  shall  at  any  time  during  the  said  term  hereby  granted,  stand,  grow, 
or  be  in  or  upon  the  lands,  grounds  and  premises  hereby  demised,  or  any 
part  or  parts  thereof,  but  shall  and  will,  to  the  utmost  of  his  and  their  power, 
preserve  and  keep  the  same  from  any  hurt,  spoil  or  damage,  either  by  cattle 
or  otherwise:  AND  THAT  THE  SAID  C.  D.,  his  executors,  adminisin- 
tors  and  assigns,  shall  not  nor  will,  at  any  time  or  times  during  the  term 
hereby  demised,  lop,  top,  shred  or  cut  any  of  the  trees  or  spring  wood 
belonging  to  the  said  demised  premises,  but  such  pollard  trees  and  spring 
wood  as  have  been  usually  lopped,  topped  and  cut  by  former  and  other 
tenants,  and  those  only  of  twelve  years'  growth ;  and  the  lops  and  tops  which 
shall  arise  and  come  therefrom  carry  into  the  said  hereby  demised  messu^ 
or  farm-house)  there  to  be  spent  by  way  of  fire-bote,  and  not  to  be  sold  or 
disposed  of  in  any  other  way  whatsoever ;  and  shall  not  nor  will,  at  any  thne 
or  times  during  the  said  term,  inordinately  burn  or  waste  any  of  the  fire-wood 
which  is  so  allowed  to  be  spent  by  way  of  fire-bote  as  aforesaid,  and  shall 
preserve  and  keep  the  said  pollard  trees,  as  also  all  the  fruit  trees  and  spring 
wood  belonging  to  the  said  hereby  demised  premises^  from  all  wilful  or  neg- 
ligent waste  :  AND  FURTHER,  that  the  said  C.  Z).,  his  executors,  admi- 
nistrators and  assigns,  shall  and  will,  during  the  continuance  of  this  demise, 
preserve  all  the  timber  trees  and  other  trees,  spires  and  saplings  likdy  to 
isecome  timber,  from  all  spoil,  injury  and  destruction ;  and  that  the  said 
C.  D.,  his  executors,  administrators  and  assigns,  shall  not  nor  will  cut  down 
or  shred  any  timber  trees,  pollard  or  other  trees,  spires  or  saplings  likely  to 
become  timber,  under  a  penalty  of  20/.  for  each  timber  tree,  and  \0L  for 
each  other  tree,  pollard,  spire  or  sapling,  over  and  above  the  value  of  suck 
timber  or  other  tree,  spire  or  saplins  respectively  :  AND  THAT  if  any  of 
the  said  fruit  trees  shall  perish  or  decay,  then  that  he  the  said  (tenant),  his 
executors,  administrators  or  assigns,  shall  and  will  at  his  or  their  own  expense, 
plant  and  set  to  grow  in  the  room  or  stead  of  every  such  tree  so  penskiag 
or  decaying,  one  other  fruit  tree  of  approved  quality,  to  be  found  and  sapplied 
by  and  at  the  expense  of  the  said  (landlord),  his  heirs  or  assigns,  and  shaO 
and  will  in  like  manner,  at  his  and  their  own  expense,  plant  and  set  to  grow 
in  the  hedgerows,  shaws  and  woodland  hereby  demised,  all  such  plants  as 
shall  be  supplied  by  and  at  the  expense  of  the  said  (landlord),  his  heirs  or 
assigns:  AND  shall  not  nor  will  top  or  lop  any  trees  whatsoever,  except 
such  pollards  as  have  been  periodically  lopped  and  cut  previously  to  the  day 
of  the  date  of  these  presents,  and  those  only  of  ten  years*  growth,  at  die 
times  when  the  fences  upon  the  said  demised  premises  shall  be  repairing: 
AND  FURTHER,  that  the  said  C.  Z).,  his  executors,  administrators  or 
assigns,  shall  not  nor  will  cut  any  coppice-wood  or  underwood,  which  nov 
is,  or  at  any  time  during  the  continuance  of  the  term  hereby  granted  may 
|[)e,  growing  upon  the  said  demised  premises,  except  at  the  intervjds  of 
seasons  of  the  year  fixed  by  the  custom  of  the  country,  and  at  the  foUowing 
periods  of  growth,  that  is  to  say,  the  thorns  or  bushes  at  not  less  than  tea 
years'  growth,  the  willows  at  five  years'  growth,  and  oziers  at  two  years' 
growth,  and  then  only  in  equal  proportions :  NOR  shall  nor  will  commit  or 
suffer  to  be  committed,  any  waste,  spoil  or  destruction,  by  digging  or  sinking 
in  or  upon  the  said  demised  lands,  or  any  part  thereof,  any  pit  or  pits 
(except  for  drinking  places  for  cattle),  or  by  taking  therefrom  by  meaas 
of  such  pit  or  pits,  or  by  any  drift  or  level  opened  or  to  be  opened  thereoo, 
or  on  the  lands  adjoining  thereto,  any  metal,  metallic  ore,  mine  or  mineral, 
coal,  marble,  limestone,  slate  or  other  stone,  gravel  and  brick  earth,  clay, 
loam,  chalk,  marl  or  other  soil  whatsoever  (except  clay  for  laying  on  tbe 
said  demised  lands,  and  any  necessary  materials  for  making  or  repairiog 
roads  thereon),  without  the  license  and  consent  in  writing  of  the  said  /i,  B^ 
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his  heirs  or  assigns,  for  that  purpose:   AND  ALSO  shall  not  nor  will, } 
any  time  during  the  said  term  hereby  granted,  hew,  fell,  cut  down,  lop,  toj 
stub  up  or  destroy,  or  cause  or  suffer  to  be  hewn,  felled,  cut  down,  loppec 
topped,  stubbed  up  or  destroyed,  without  the  consent  in  writing  of  the  sail 
A*  B.^  his  heirs  or  assigns,  any  of  the  timber,  timber-like  or  other  tree 
hereinbefore  excepted,   other  than  such  as  shall  have  been  assigned  o 
appointed  to  him  or  them  by  the  said  A.  B.,  his  heirs  or  assigns,  for  thi 
repair  of  the  said  premises  or  any  part  thereof,  nor  cut  down  any  alders, 
willows,  sallows,  pollards,  hazels,  thorns,  bushes,  springs-,  quicksets,  wood  oi 
underwood,  which  are  now  growing  and  being  on  the  premises,  save  only 
and  except  for  necessary  repairs  and  fences,  to  be  allowed  and  set  out  by  the 
said  A^  B.,  bis  heirs  or  assigns :  AND  that  in  case  any  of  the  excepted  trees 
or  wood  shall  be  so  hewn,  felled,  cut  down,  loppad,  topped,  stubbed  up  or 
destroyed  by  the  said  C.  JD.,  his  executors,  administrators  or  assigns,  or 
any  of  them,  then  and  in  such  case  the  said  C.  Z).,  his  executors,  adminis- 
trators and  assigns,  or  some  or  one  of  them,  shall  and  will  pay  unto  the 
said  A.  B.f  his  heirs  or  assigns,  the  sum  of  20L  for  every  loaa  of  timber  and 
wood,  and  the  sum  of  5L  for  every  young  tree  of  the  age  of  six  years  and 
upwards,  likely  to  become  timber,  which  shall  be  so  hewn,  felled,  stubbed 
up  or  destroyed,  and  so  proportionably  for  a  greater  or  less  number  or 
quantity:   PROVIDED  ALWAYS,  that  the  said  C.  JD,,   his  executors, 
administrators  and  assigns,  shall  and  may,  at  all  times  during  the  said  term, 
liave  and  take  the  underwood  growing  upon  the  said  lands  and  premises,  ^ 
and  also  lop  the  pollard  trees,  and  trim  the  timber  trees  which  have  been  \ 
beretofore  lopped  and  trimmed,  and  the  plashings  of  the  quick  hedges,  as  s 
and  for  estovers,  and  by  way  of  bouse- bote,  plough-bote,  cart- bote  and  o 
hedge-bote,  io  as  the  same  are  taken  in  a  husbandlike  manner,  and  only  at 
seasonable  times  in  the  year:  AND  ALSO  that  he  the  said  C.  i>.,  his  c 
executors,  administrators  or  assigns,  shall  not  nor  will  at  any  time  or  times  t1 
hereafter,  during  the  continuance  of  this  demise,  commit  any  waste  upon  the  ^ 
said  premises  hereby  demised,  or  any  part  thereof,  by  felling,  cutting  down,  |. 
grubbing  up,  lopping,  topping,  cutting  or  stubbing,  or  causing,  or  willingly 
or  negligently  permitting  or  suffering  to  be  felled,  cut  down,  hewn,  grubbed 
up,  lopped,  topped,  cut  or  stubbed,  any  timber  or  timber*like  trees,  or  fruit 
trees,  or  any  seedlings,  stover  or  young  spires  thereof,  or  any  bodies  of 
pollards  or  willows  now  growing  or  being,  or  which  shall  at  any  time  or 
times  hereafter  during  the  continuance  of  this  demise  grow  or  be  on  the 
said  premises  hereby  demised,  or  any  part  or  parts  thereof;  nor  shall  nor 
will  fell,  stub,  lop,  top  or  injure  any  quickthorns  or  bushes  (except  the  lops 
and  tops  of  the  pollards,  stubs  and  surplus  thorns  required  for  firing,  and 
the  quickthorns  and  bushes  required  for  fencing),  but  shall  and  will,  on  the 
contrary,  use  his  and  their  utmost  endeavours  to  preserve  the  same  from 
being  spoiled  or  injured :  AND  ALSO  shall  not  nor  will  commit  any  waste  or  i 
upon  the  said  premises  hereby  demised,  or  any  part  thereof,  by  ploughing  or  i"e> 
digging  any  of  the  marshes  or  pasture  grounds  hereinbefore  demised :  PRO-  Pro 
VIDED  ALWAYS,  that  notwithstanding  the  covenants  and  reservations  ^^^ 
hereinbefore  contained,  the  said  A,  B.^  his  heirs  or  assigns,  shall  and  may  ^"^^ 
pursue  any  remedy  in  equity,  to  which  he  or  they  would  otherwise  be  en-  for 
titled,  to  restrain  the  conversion  or  digging  of  the  said  marshes  or  pasture  &c. 
^ound,  or  the  cutting  any  trees,  quickthorns,  or  bushes,  contrary  to  the  &c. 
covenants  hereinbefore  contained  in  that  behalf :  PROVIDED  ALWAYS,  ^°^* 
and  it  is  hereby  agreed  and  declared,  that  for  and  notwithstanding  any  thing  ^^^ 
hereinbefore  contained  to  the  contrary,  it  shall  be  lawful  for  the  said  C.  D,,  ^^^  ^ 
his  executors,  administrators  and  assigns,  at  all  times  during  the  said  demise,  used 
to  dig  for  and  take  any  quantity  of  clay  or  marl  out  of  the  said  demised  pre-  mise 
mises,  as  he  or  they  shall  judge  proper,  for  the  improvement  of  the  lands  ^^^  ^ 
hereby  demised  ;  and  also  all  such  quantity  of  gravel  as  shall  be  necessary  ^^^\ 
to  keep  the  roads  in  and  upon  the  said  premises  in  good  repair  and  condition, 
but  not  for  sale,  nor  for  the  purpose  of  carrying  any  part  of  the  same  off  the 
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demised  premises:  AND  ALSO  that  he  the  said  C.  D^  his  executors, 
administrators  and  assigns,  shall  and  will  from  time  to  time,  and  at  all  times 
during  the  continuance  of  this  demise,  use  his  and  their  best  endeavours  to 
kill  and  destroy,  or  cause  to  be  killed  and  destroyed,  all  moles  found  in 
or  upon  the  premises  hereinbefore  demised  :  AND  ALSO  shall  and  will,  at 
all  proper  seasons  in  every  year  during  the  continuance  of  this  demise,  and 
particularly  before  seeding  time,  mow  and  keep  down  all  thistles,  docks  and 
other  seeding  weeds  upon  the  said  premises  hereby  demised;  and  every  pan 
thereof  respectively  ;  and  shall  not  nor  will  cut  or  carry  away  from  the  said 
premises  any  whins  or  brakes  between  Lady-day  and  Michaelmas-day  m 
every  year:  AND  ALSO  that  he  the  said  C.  £).,  his  executors,  adminis- 
trators or  assigns,  shall  and  will  duly  and  regularly  set,  lay  and  spread  upoo 
the  said  demised  premises,  all  the  dung,  compost  and  manure  which  shall 
from  time  to  time  be  made  upon  the  said  demised  premises,  or  from  the  pro- 
duce arising  therefrom  during  the  said  term :  or  (if  at  the  determinadoQ  of 
the  said  term  any  such  dung,  compost  or  manure  shall  remain  nnspread 
thereupon)  shall  and  will  leave  the  same  for  the  benefit  of  the  said  A.  B^ 
his  heirs  or  assigns,  or  his  or  their  succeeding  tenant  or  tenants  of  the  sud 
premises,  without  being  paid  for  the  same:  and  in  general  shall  and  will 
manage,  till  and  use  all  and  singular  the  lands  and  grounds  hereby  demised, 
in  a  good  and  husbandlike  manner,  so  that  the  same  may  not  be  impoverished, 
but  improved  ;  and  at  the  end,  expiration  or  other  sooner  determination  of 
the  said  term,  leave  and  yield  up  the  same  iq  a  due  and  regular  course  of 
husbandry  and  cultivation,  and  such  as  shall  be  consistent  with  any  restric- 
tions aforesaid:  AND  FURTHER,  that  he  the  said  C.  D.,  his  executors, 
administrators  or  assigns,  shall  and  will  spend,  spread  and  bestow  all  such 
manure,  dung  and  compost  that  shall  arise  or  be  made  upon  the  said  de- 
mised premises,  on  such  part  of  the  lands  hereby  demised  as  sliall  most 
require  the  same,  except  such  muck,  manure,  dung  and  compost  as  sliall  be 
made  during  the  last  year  of  the  said  term  hereby  granted,  which  shall  be 
left  in  the  yard  of  the  said  demised  premises  by  the  said  C.  Z).,  his  exeen- 
tors,  administrators  or  assigns,  without  any  allowance  or  compensation  for 
the  same :  AND  ALSO  that  he  the  said  C.  D^  his  executors,  administrators 
and  assigns,  shall  and  will  lay  and  spread  upon  evety  acre  of  the  said  lands, 
when  in  fallow,  twenty- four  horse-loads  of  well-burnt  and  unfallen  lime,  or 
twelve  sufficient  cart-loads  of  manure,  or  some  other  kind  of  filth  of  equal 
value  and  proper  ibr  the  said  lands,  when  and  so  of^en  as  the  same  shall  be 
fallowed-:  AND  ALSO  shall  and  will,  every  third  year  of  the  said  tern 
hereby  granted  (the  first  three  years  to  be  computed  from  the  commence- 
ment of  the  said  term),  cause  three  hundred  good  cart-loads  of  marl  or  day 
to  be  carried,  laid  and  spread  upon  the  arable  lands  hereby  demised :  AND 
that  whenever  coleseeds,  turnips  or  any  other  such-like  crop,  shall  be  sown 
or  grown  on  any  of  the  said  lands,  at  any  time  or  times  during  the  said  tens, 
the  same  shall  be  eaten  upon  the  said  lands  by  sheep  or  other  cattle,  and  not 
suffered  to  stand  for  seed:  AND  ALSO  shall  and  will  from  time  to  time, 
and  at  all  times  during  the  said  term,  keep  a  flock  of  two  thousand  sheep; 
^nd  shall  and  will  fold  the  same  in  a  fair,  proper  and  husbandlike  manner, 
on  such  part  or  parts  of  the  said  farm,  lands  and  premises  as  shall  be  most 
in  need  in  manure,  except  only  during  the  last  year  of  the  said  term  hereby 
demised,  when  the  same  shall  be  folded  on  such  part  or  parts  of  the  said  pre- 
mises as  the  said  /I.  B.,  his  heirs  or  assigns,  shall  from  time  to  time  direct; 
and  in  default  of  such  direction,  then  on  such  part  or  parts  of  the  said  (arm, 
lands  or  premises  as  shall  most  want  or  require  the  same:  AND  ALSO 
will  yearly  duiing  the  said  term  spend  and  consume,  by  cattle  or  otherwise, 
on  the  said  premises,  all  the  turnips,  mangel-wurzel,  root  crops,  hay,  straw, 
chaff,  tares,  vetches,  stover  and  green  crops,  which,  during  the  first  twenty 
years  of  the  said  term  shall  arise  from  the  said  premises,  and  will  cause  all 
the  muck,  dung,  manure  and  compost  which  shall  be  made  upon  the  said  pre- 
mises and  arise  from  the  hay,  straw,  chaff,  tares,  vetches,  turnips,  maii^^ 
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wurzel,  root  crops,  stover  and  green  crops,   that  shall  be   so  spent  and 

coDsuroed  on  the  said  premises  during  the  said  first  twenty  years,  to  be 

spread  and  laid  upon  such  part  of  the  said  land  as* shall  most  require  the 

same,  in  a  husbandlike  manner,  and  cause  all  the  muck,  dung,  manure  and 

compost  produced  upon  the  premises  in  the  last  year  of  the  said  term  (except 

such  part  thereof  as  shall  be  used  in  preparing  for  turnips),  to  be  shovelled 

and  turned  up  in  heaps  upon  some  convenient  part  of  the  said  premises,  and 

there  left  for  the  benefit  of  the  said  A.  B.,  his  heirs  or  assigns,  without  any 

allowance  or  compensation  being  made  to  him  or  them  in  respect  of  the 

same:  AND  THE  SAID  C.  D.  doth  hereby  for  hiniself,  his  executors,  Lessee  to] 

administrators  and  assigns,  covenant,  promise  and  agree  to  and  with  the  ?{  ^"^  *}J 'r  *,' 

said  A.  B.,  his  heirs  and  assigns,  that  he  the  said  C.  Z).,  his  executors,  P"  y     'si 

administrators  and  assigns,  shall  and  will,  at  the  end  of  the  said  term,  leave  on  the  Pre- 

upon  some  convenient  part  of  the  said  premises,  for  the  use  and  benefit  mises  for  i 

of  the  said  A,  fi.,  his  heirs  and  assigns,  one  full  moiety  or  half  part  of  the  Lessor,  to  I 

hay  which  shall  arise  from  the  said  demised  premises  in  the  last  year  of  the  P?*^  ^^^  ^^ 

said  term,  he  the  said  A,  fi.,  his  heirs  or  assigns,  allowing  unto  the  said    ^°°* 

C.  D.,  his  executors,  administrators  or  assigns,  such  a  sum  of  money  as 

the  same  shall  be  adjudged  to  be  worth  by  two  indifferent  persons,  one 

to  be  chosen  by  the  said  A,  £.,  his  heirs  or  assigns,  and  another  by  the  said 

C.  D.,  his  executors,  administrators  or  assigns,  or  by  an  umpire  or  third 

person  to  be  named  by  such  two  persons  in  case  of  difference  between  them : 

AND  ALSO  shall  and  will,  before  the  day  of  ,  in  the  last  year  Lessee  ta< 

of  the  said  term,  carry  out  and  lay  on  such  of  the  said  demised  premises  as  out  Part  of! 

are  to  be  sown  with  corn  in  the  winter  next  after  the  expiration  of  the  said  ]^^  ^^"'i  1 

term,  all  such  part  of  the  muck,  dung  and  compost,  which  shall  be  made  or  Jt  on^the^LiL 

produced  on  the  premises  within  the  last  year  of  the  said  term,  as  the  said  to  besown^ 

A,  B,,  his  heirs  or  assigns,  shall  direct:  AND  ALSO  shall  and  will  leave  all  Winter  Co 

the  remainder  of  the  said  last  year's  muck,  dung  and  compost  in  the  yards  Remainder  i 

belonging  to  the  said  farm,  messuage  and  premises  hereby  demised,  turned  be  left  on  T 

up  in  heaps  in  a  proper  and  husbandlike  manner,  for  the  use  of  the  said  A.  B,,  ^^^^^ 

his  heirs  or  assigns,  without  requiring  any  allowance  or  compensation  for  the 

same  :  AND  ALSO,  within  the  last  year  of  the  said  term,  will  lay  and  place  To  leaveSti 

all  the  crops  of  corn  and  grain  that  year  growing  upon  or  arising  from  the  Chaff  and  ( 

said  premises,  in  the  barns  and  stack-yards  belonging  thereto,  and  in  the  sue-  ^^^* 

ceeding  winter  season  thresh  out  the  same  by  manual  labour,  and  not  with  a 

machine,  in  the  said  barn,  and  deliver  or  leave  the  straw,  chaff  and  calder 

arising  therefrom  in  good  condition  and  at  convenient  times,  for  the  use  of 

the  said  A,  B.,  his  heirs  or  assigns,  or  his  or  their  incoming  tenant,  without 

requiring  any  allowance  or  compensation  for  the  same  :  AND  FURTHER,  The  Lessee  not'' 

that  the  said  C.  Z).,  his  executors,  administrators  or  assigns,  shall  not,  at  any  ^^  dispose  of 

time  or  times  during  the  last  two  years  of  the  said  term  hereby  demised,  sell,  thrias^Two 

give  away  or  otherwise  dispose  of  any  of  the  straw  which  shall  grow  and  Years. 

arise  upon  the  said  demised  premises,  and  shall  not  burn  any  straw,  except  it 

be  for  the  necessary  singeing  of  his  or  their  hogs,  for  the  use  of  his  or  their 

own  families:  AND  ALSO  shall  not  nor  will,  at  any  time  or  times,  sell  or  To  consume 

dispose  of,  or  carry  away  any  hay,  grass,  straw  or  fodder,  which  shall  at  any  Hay,  &c.  upon 

time  or  times  during  the  said  term  grow  upon  or  be  produced  from  the  said  Land. 

demised  premises,  or  any  part  thereof,  but  shall  and  will  spend  and  consume 

the  same  upon  the  said  demised  premises:  AND  ALSO  that  he  the  said  Covenant  by 

C.  Z).,  his  executors,  administrators  and  assigns,  shall  at  any  time  during  this  Lessor  that 

demise,  except  only  in  the  last  year  thereof,  have  liberty  to  sell  and  dispose  ^^^^^  ™*^f  k 

of  any  quantity  of  hay  and  straw  arising  from  the  said  premises,  on  his  and  t^injr  Compost^ 

their  spreading  upon  such  parts  of  the  same  premises  as  shall  stand  most  in  instead. 

need  of  manure  and  compost,  one  good  load  of  rotten  dung  for  every  load  of 

hay  or  straw  that  shall  be  carried  offthe  premises :  AND  THE  SAID  C.  Z).  Lessee  to  in< 

doth  hereby  for  himself,   his  executors,  administrators   and  assigns,   and  barn  Crops  of 

for  every  of  them  covenant,  promise  and  agree  to  and  with  the  said  A,  5.,      rjiav**"  a 

bis  heirs  and  assigns,  that  he  the  said  C.  D,,  his  executors,  administrators  and  ^pend  and^(^n- 
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assigns,  shall  and  will,  during  the  continuance  of  the  term  hereby  granted^  bj 
and  in-barn  all  the  crops  of  corn,  grain  and  hay,  which  shall  be  growiog  and 
arising  upon  the  said  demised  premises,  in  every  year  of  the  said  term,  upoo 
some  part  of  the  said  demised  premises ;  and  spend  and  consume  with  cattk 
upon  the  said  premises  all  the  green  crops  and  all  the  hay,  straw,  chaff  and 
fodder  arising  from  such  corn  and  grain,  mider  a  penalty  of  1 0/.  per  load  &r 
any  which  may  be  moved  off  the  said  demised  premises ;  and  shall  and  wOi 
spread  and  bestow  the  dung  and  compost  that  shall  arise  thereby,  or  be 
brought  upon  the  said  premises,  at  proper  times,  on  such  of  the  said  demised 
lands  as  shall  most  neea  it,  in  a  good  and  husbandlike  manner :  AND  THAT 
THE  SAID  C.  £).,  his  executors,  administrators  and  assigns,  shall  and  wiD, 
yearly  and  every  year  during  the  said  term,  lay  in  and  in-bam,  or  stack  op, 
all  the  crops  of  grain  which  shall  grow  and  arise  upon  the  said  hereby  demised 
premises,  in  the  bams  and  rick-yards  belonging  to  the  said  demised  premise^ 
and  not  elsewhere,  and  there  thresh  out  the  same,  and  the  straw,  fodder, 
chaff  and  stover,  which  shall  arise  therefrom  and  thereby,  turn  into  the  yard 
and  yards,  and  with  the  same  to  feed  up  and  fodder  up  his  or  their  cattle,  for 
the  better  increasins  and  making  of  dung  and  compost;  and  the  dung,  soQ  aad 
compost,  which  shall  arise  thereby,  lay,  spread  and  bestow  upon  me  berebj 
demised  premises,  in  a  husbandlike  manner,  and  not  elsewhere ;  and  tfaall 
and  will  leave  unto  and  for  the  use  of  the  said  A.  B.,  his  heirs  or  attigDa,afl 
the  dung  and  compost  which  shall  be  made  on  the  said  hereby  demised  pre- 
mises during  the  three  last  years  of  the  said  term,  which  shall  arise  from  tiie 
two  last  crops  of  corn  and  grain,  for  manuring  the  premises,  or  otherwise  to 
he  disposed  of  as  he  the  said  A,  B.,-h\B  heirs  and  assigns,  shall  tluok  fitaad 
convenient:  AND  ALSO  shall  and  will,  yearly  and  every  year  daring (k 
said  icrm,  in-bam  or  stack  up  in  the  said  premises  all  the  corn  or  graiowhick 
shall  arise  or  grow  therefrom,  Und  there  thresh  the  same,  and  spend  and  co»- 
sume  on  the  said  premises,  by  feeding  and  foddering  cattle  therewith,  or 
otherwise,  all  the  straw,  chaflT,  and  calder,  arising  thereA-om  ;  and  also  all  the 
hay  or  turnips  that  shall  grow  or  arise  from  or  upon  the  said  premiset  here- 
inbefore demised,  except  the  winter  corn-straw  that  shall  be  wanted  for 
thatching  and  daubing  work ;  and  also  except  half  the  hay  and  clover  wfai(^ 
shall  arise  in  the  last  year  of  this  demise,  and  the  whole  of  the  straw,  chaff  and 
calder,  arising  from  the  corn  in  the  said  last  year,  which  half  hay  and  eotireiy 
of  which  straw,  chaflT  and  calder,  shall  be  left  upon  the  premiaes  for  the  beoeflt 
of  the  said  A,  B.,his  heirs  or  assigns,  or  his  or  their  succeeding  tenant  or  tenasts 
of  the  same  premises,  for  which  hay  it  is  agreed  that  so  much  money  shall  he 
paid  by  the  person  or  persons  taking  the  same  as  the  same  shall  be  reaMnabiy 
worth,  in  the  judgment  of  two  competent  persons,  one  of  them  to  be  chosen  hf 
the  said  C.Z).,  his  executors,  administrators  or  assigns,  and  the  other  of  them 
to  be  chosen  by  the  person  or  persons  taking  the  same ;  and  in  case  the  said 
two  persons  so  named  shall  disagree  as  to  the  amount  of  such  valuation,  then 
the  same  shall  be  referred  to  the  valuation  of  a  third  competent  person, » 
be  chosen  by  the  said  two  so  first  chosen,  and  the  valuation  so  to  be  made 
by  them  or  him,  as  the  case  may  be,  shall  be  binding  and  conclusive  upon  w 
tne  said  parties ;  and  in  consideration  of  the  said  straw,  chaff  or  calder,  toe 
said  A.  B,y  his  heirs  or  assigns,  shall,  at  his  and  their  own  costs  and  chai]ges, 
carry  or  cause  to  be  carried  all  the  corn  and  grain  from  which  the  said  strav, 
chaff  and  calder  shall  arise,  to  any  distance  which  the  said  C.  Z).,  his  ex^ 
cutors,  administrators  or  assies  shall  require,  not  exceeding  >^^'^ 
miles  from  the  farm-house  hereinbefore  demised :  AND  ALSO  that  it  shall 
and  may  be  lawful  for  the  said  A.  i?.,  his  heirs  or  assigns,  after  the  fir^w 
June  of  the  last  year  of  the  said'  term,  to  deposit,  stack  and  thatch,  hay 
and  fuel  for  firing  upon  a  convenient  part  of  the  said  premises :  AND  IT  p 
HEREBY  AGREED  AND  DECLARED  that  the  said  irf.  ^..  h^  *"«" 
and  assigns,  or  his  or  their  lessee  or  lessees,  or  incoming  tenant  or  ^*"*?^ 
shall  be  at  liberty,  at  any  time  within  the  last  summer  season  next  bemie 
the  end  of  the  said  term  hereby  demised,  to  sow  such  of  the  said  denww 


premises  with  turnips  as  shall  be  fit  and  proper  to  receive  and  grow  the     Book  IV. 
same ;  and  also  full  liberty  to  hoe  and  weed  the  same  at  pleasure,  and  free    Chapter  1 1, 
ingress,  egress  and  regress,  with  horses,  carts,  servants  and  others,  for  that       Sect,  7. 
purpose ;  and  that  the  said  C,  D,,  his  executors,  administrators  and  assigns,  ^^  ^ 
shall  not  suffer  any  sheep  or  cattle  to  depasture  thereon,  or  the  same  to  be  Turnips 
otherwise  damaged  or  destroyed:     AND  IT  IS  HEREBY  FURTHER  Liberty  for 
MUTUALLY  AGREED  AND  DECLARED  by  and  between  the  parties  Lessortoenier 
hereto,  that  it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.,  his  heirs  and  make  ^ 
or  assigns,  at  any  time  or  times  during  the  continuance  of  the  said  term,  to  ^^**^^^^^' 
enter  upon  the  said  demised  premises  or  any  part  thereof,  except  where  any  ^5  ActIs  in'the 
crops  of  corn  shall  be  standing  or  growing,  and  there  to  plant  and  make  any  whole,  and  to 
plantation  or  plantations  of  trees,  not  exceeding  for  that  purpose,  or  planting  make  an  Al- 
m  the  whole,  more  than  fifteen  acres  ;  and  that  in  such  case  the  said  A,  B.,  lowimce  out  of 
his  heirs  or  assigns,  shall  and  will  make  to  the  said  C.  D.,  his  executors,  "^^ 

administrators  or  assigns,  an  allowance,  by  way  of  abatement  from  the  rent 
hereby  reserved,  of  2/.  10«.  per  acre  for  every  acre  of  arable  land  which 
shall  be  so  planted,  and  5/.  lOi.  per  acre  for  every  acre  of  fatting  land  which 
shall  be  so  planted,  and  so  proportionably  for  every  greater  or  less  quantity 
than  an  acre:    AND  THE  SAID  C.  D.  shall,  on  the  24th  day  of  June  im-  Lessee  to  delU 
mediately  preceding  the  expiration  of  this  demise,  give  and  deliver  up  the  ver  up  a  Sixth 
peaceable  possession  unto  the  said  J,  B.,  his   heirs  or  assigns  (without  Part  of  Arable 
being  entitled  to  any  diminution  of  rent),  one-sixth  part  of  the  arable  lands  y^    h^   *  ^ 
hereinbefore  demised,  and  which  one-sixth  part  shall  be  in  olland  of  two  been  sown  vnth 
years'  laying,  having  been  sown  with  good  sound  clover  and  rye  grass,  along  Clover; 
with  a  crop  of  corn  next  immediately  after  a  crop  of  turnips,  at  the  rate  of  and  at  the  end 
twelve  pecks  of  clover  and  one  peck  of  rye-grass  seeds  per  acre :  AND  ALSO  ®^  Term,  leave 
shall  and  will,  at  the  expiration  of  this  demise,  leave  one  other  sixth  part  p^t^g^*  ^  m 
of  the  said  arable  land  in  olland  of  one  year's  laying,  having  been  sown  as  aforesaid ; 
aforesaid:  AND  ALSO  that  he  the  said  C.  Z).,  his  executors,  administra-  and,  in  the  last 
tors  and  assigns,  shall  and  will,  at  the  proper  times  in  the  last  year  of  this  "l^^ar,  to  plough 
demise,  plough  one  other  sixth  part  of  the  arable  lands  hereinbefore  demised,  oneothw  Sixth 
with  three  clean  earths  at  the  least,  and  shall,  in  due  season  after  the  same  g^J^^  ^i^ 
shall  be  ploughed,  sow  the  same  with  turnip  seed,  and  harrow  in  the  same.  Turnips,  and 
and  hoe  and  keep  clean  and  preserve  the  same  for  a  crop  ;  and,  at  the  ex-  leave  the  same 
piration  of  this  demise,  leave  the  same  unfed,  for  the  benefit  of  the  said  for  tfceLwsor, 
A.  B.,  his  heirs  and  assigns,  or  his  or  their  succeeding  tenant  or  tenants ;  ^  VaCuidon 
for  which  turnips  it  is  hereby  agreed  that  he  and  they,  or  his  or  their  sue-    ^ 
ceeding  tenant  or  tenants  of  the  same  premises,  shall  pay  unto  the  said  C. 
D.,  his  executors,  administrators  or  assigns,  so  much  money  as  the  same 
shall  be  valued  at  and  be  reasonably  worth  in  the  judgment  of  two  com- 
petent persons,  one  of  them  to  be  chosen  by  the  said  C.  D.,  his  executors, 
administrators  or  assigns,  and  the  other  of  them  to  be  chosen  by  the  person 
or  persons  taking  the  same ;  and  in  case  the  said  two  persons  so  named 
shall  disagree  as  to  the  amount  of  such  valuation,  then  the  same  shall  be 
referred  to  the  valuation  of  a  third  competent  person,  to  be  chosen  by  the 
said  two  first  chosen,  and  the  valuation  so  to  be  made  by  them  or  him,  as 
the  case  may  be,  shall  be  binding  and  conclusive  upon  all  the  said  parties  : 
AND  ALSO  shall  not  nor  will^  during  the  last  three  years  of  this  demise.  Lessee  not  to 
mow,  or  cause  or  suffer  to  be  mowed,  the  fields,  closes,  pieces  or  parcels  of  mow  more  than 
land  hereinbefore  demised,  or  any  of  them,  or  any  part  or  parts  thereof  re-  once  during  the 
spectively,  more  than  once  a  year ;  or  during  the  continuance  of  this  demise,  y    ^^"® 
to  be  trodden  down  or  damaged  by  heavy  cattle :  AND  ALSO  that  the  jj  *  *o   1    ^ 
said  C.  D,f  his  executors,  administrators  and  assigns,  shall  not  nor  will,  in  jQ^^g  th^n'one 
the  three  last  years  of  this  present  demise,  sow,  plant  or  cultivate  more  than  Crop  of  Pota- 
one  crop  of  potatoes  on  the  said  demised  lands,  or  any  part  thereof  (garden  toes  during 
ground  alone  excepted),  without  the  consent  of  the  said  A,  B.,  his  heirs  ]^^  Three 
or  assigns :    AND  THAT  THE  SAID  C.  />.,  his  executors,  administra-  J^^' 
tors  and  assigns,  shall  not  nor  will  permit  or  suffer  any  crop  of  coleseed  Jn^^^^of'^ 
to  grow,  stand,  be  and  remain,  as  and  for  a  crop  of  seed,  upon  the  lands  ColeaeeSto 
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hereby  demised,  at  any  time  or  times  within  the  last  foor  jears  of  die  tern 
hereby  granted,  under  a  penalty  of  50/.  for  eTery  acre  of  ihe  aid  demised 
lands  which  shall  be  so  sown  with  coleseed,  and  shall  remain  as  a  crop  kt 
seed,  such  penalty  to  be  recovered  by  the  said  A.  B.,  his  heirs  and  assigns, 
in  the  same  manner  as  is  hereinbefore  provided  touching  the  addiiiooal  resti 
hereby  reserved,  or  in  such  other  manner  as  he  or  they  shall  be  adToed: 
AND  THE  SAID  C.  D.,  for  himself,  his  heirs,  executors,  administn- 
tors  and  assigns,  and  for  every  of  them,  doth  covenant,  pfomtse  and 
agree  to  and  with  the  said  A.  B.,  his  heirs  and  assigns,  that  be  the  said 
C.  D.f  his  executors,  administrators  and  assigns,  shall  and  will,  at  the  cqb- 
mencement  of  the  last  year  of  the  said  term  of  twenty-ooe  years,  hereby 
granted,  leave  to  be  fallowed  one  moiety  or  fidl  ha1f>part,  at  least  of  tii« 
land  hereby  demised,  which  shall  be  then  in  course  of  soccessioo  to  be  culti- 
vated for  green  crops  or  fallowed  :  AND,  on  the  24tb  day  of  Angost  tba 
next  ensuing,  leave  the  other  moiety  of  such  last-mentioned  lands  in  ciofer 
ley,  after  cutting  the  first  crops  of  clover  therefrom,  and  leave  the  sasKOB 
the  said  demised  premises:  AND  leave  on  tlie  said  demised  premises^ 
the  dung  and  manure  mad^  thereon  during  the  last  year  of  the  said  term  of 
twenty-one  years,  and  during  such  part  of  the  year  then  next  fbUoviog 
after  the  expiration  of  the  said  term  of  twenty -one  years,  as  tlie  said  C  D^ 
his  executors,  administrators  or  assigns,  shall  continue  to  occupy  the  s»d 
farm-house,  or  homestead,  and  out-buildings,  as  hereinafter  meotkned, 
without  claiming  or  receiving  any  allowance  for  such  dung  and  manine: 
AND  shall  and  will  also  lay  down  with  the  summer  com,  such  as  barley  or 
oats,  in  the  last  year  of  the  said  term  of  twenty-one  years  hereby  granted, 
a  sufficient  quantity,  according  to  the  usual  and  accustomed  practice  of  the 
said  lessee,  at  all  times  during  the  term  hereby  granted,  of  good  cloTer  aad 
other  grass  seeds,  in  and  upon  such  of  the  said  demised  lands  as  may  bavc 
been  cultivated  for  green  crops  or  fallows  in  the  preceding  season,  sodi 
clover  and  other  grass  seed  to  be  paid  for  by  the  next  incoming  teoaut: 
AND  that,  after  such  summer  corn  shall  be  cut,  no  stock,  except  bogs,  vdl 
ringed,  shall  be  turned  in  upon  the  seeds  so  sown:  AND  THAT  THE 
SAID  C.  D.,  his  executors,  administrators  and  assigns,  shall  and  will  per- 
mit the  said  A.  B.^  his  heirs  and  assigns,  or  his  or  tbeir  next  succeedotf 
tenant  or  tenants,  to  plough  the  lands  to  be  fallowed  at  any  time  from  and 
after  the  commencement  of  the  said  last  year  of  the  said  term  hereby  granted, 
and  (o  plough  the  lands  so  to  be  left  in  clover  ley,  at  any  time  from  and 
after  the  24ih  day  of  August  in  the  same  year  :  AND  ALSO  to  sow  seeds 
in  any  of  the  corn  crops  of  the  said  last  year  of  the  term  hereby  granted; 
but  in  case  the  said  A.  B,,  his  heirs  or  assigns,  or  his  or  their  next  succeed- 
ing tenant  or  tenants,  shall  neglect  to  enter  upon  the  said  demised  premises, 
for  the  purposes  last  aforesaid,  then  that  the  said  C.  Z>.,  his  executors,  ad- 
ministrators or  assigns,  shall  and  will  plough  such  fallows  and  clover  lefSi 
and  sow  such  seeds (e):  AND  THE  SAID  A.  B.,  his  heirs,  executors, 
administrators  and  assigns,  covenants,  promises  and  agrees  to  pay,  or  pr^ 
cure  to  be  paid,  by  the  next  succeeding  tenant  or  tenants,  to  the  said  C.  D.^ 
his  executors,  administrators  or  assigns,  a  reasonable  compensation  forsoffl 
ploughing  and  sowing  of  seeds,  or  for  the  turnip  or  colesc^  crops,  at  a  fair 
valuation,  to  be  fixed  by  two  referees,  or  their  umpire,  chosen  and  appointed 
in  the  usual  manner:  AND  THE  SAID  C.  Z).,  for  himself,  his  execators, 
administrators  and  assigns,  doth  further  covenant,  promise  and  agree  » 
and  with  the  said  A.  B,,  his  heirs  and  assigns,  that  the  said  C.  D^  »• 
executors,  administrators  and  assigns,  shall  and  will  permit  the  said  J*  »i 
his  heirs  or  assigns,  or  his  or  their  succeeding  tenant  or  tenants,  to  so« 
grass  seeds  with  the  summer  corn,  to  be  sown  on  the  said  premises,  w 
the  last  year  of  this  demise,  and  will  harrow  in  the  same  gratis,  and 
give  him  or  them,  or   his  or  their   incoming  tenants  four  days  pevioos 


(e)  See  another  form  for  this,  post,  Sect.  8,  (h),  p.  9Si. 
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notice  of  the  time  of  sowing  the  summer  corn :  AND  ALSO  that  he  the      Book  I 
said  C  Z).,  his  executors,  administrators  and  assigns,  shall  and  will  provide    Chapter 
for  the  next  succeeding  tenant  or  tenants,  in  the  said  farm-house,  or  home-        Sect.  ) 
Btead  and  out-houses,  on  the  lands  and  premises  hereby  demised,  necessary  j^^g^^^  ^^  f. 
and  reasonable  rooms  and  accommodation  for  his,  her  or  their  servants  and  Room  in  H< 
horses,  from  and  after  the  said  respective  times  for  entering  upon  the  lands  for  Servant 
so  to  be  left  fallowed  and  in  clover  ley,  without  demanding  or  receiving  any  ^^^  Stables 
abatement  of  rent  or  allowance  for  the  same:  AND  shall  and  will  permit  Ho'^sp^'tl 
and  suffer  such  next  succeeding  tenant  or  tenants  to  carry  out  the  dung  from  Xenant.^"^ 
the  farm-yards  and  other  parts  of  the  premises  hereby  demised  to  and  upon  To  permit  s 
the  lands  to  be  left  for  fallow  and  in  clover  ley,  or  any  part  thereof:  IN  ccedinffTen 
CONSIDERATION   WHEREOF,  the  said  A.  B.,  for  himself,  his  heirs  to  carry  out 
and  assigns,  agrees  to  allow  the  said  C.  Z).,  his  executors,  administrators  I^pg  on  Pr 
or  assigns,  the  use  of  the  barns,  stable  room,  and  accommodation  for  eight  ™'^^ 
horses,  the  use  of  all  other  necessary  out-buildings,  part  of  the  granary,  ^"^  of  wh'^l 
sufficient  of  the  farm-yards  and  straw-yards  on  or  belonging  to  the  said  Landlord  to 
demised  premises,  for  any  time  not  exceeding  nine  months  afler  the  expira-  allow  use  of 
tion  of  the  term  hereby  granted,  for  threshing  out  and  disposing  of  the  corn  the  Barns,  & 
and  other  produce  of  the  said  demised  premises,  and  for  toddering  the  cattle  forNineMont 
thereon ;  the  said  C.  Z).,  his  executors,  administrators  or  assigns,  yielding  ^^^^  ^f  ^^ 
and  surrendering  up  to  such  next  succeeding  tenant  or  tenants,  such  straw  Term, 
and  other  fodder  of  the  said  last  year's  crops  as  shall  not  have  been  con-  Lessee  to  yiel 
aumed  on  the  said  demised  premises,  by  his,  her  or  their  cattle:    AND  up  Straw,  &c 
THAT  THE  SAID  C.  Z).,  his  executors,  administrators  or  assigns,  shall  of  the  last 
and  will  provide  the  said  A,  B.,  or  his  or  their  incoming  tenant  or  tenants,  Year's  Crept- 
with  two  waggon  loads  of  straw  per  month  in  each  and  every  month  after  x^^nt/"^ 
the  expiration  of  the  said  term  hereby  granted,  without  demanding  or  being  _ 
paid  any  compensation  for  the  same,  for  so  long  as  the  said  C.  Z).,  his  exe-  vide^he^Lessi 
cutors,  administrators  or  assigns,  shall  enjoy,  use  and  occupy,  as  is  herein-  or  incoming 
before  mentioned,  the  said  barns  and  premises  for  threshing  and  disposing  Tenant  with 
of  his  or  their  said  corn  and  other  produce,  and  for  foddering  his  or  their  Two  Loads  of 
cattle:  AND  also  shall  and  will  leave  upon  the  said  demised  premises,  not  ^*7h^Y  j^^^ 
less  than  one  hundred  tons  of  good  hay,  at  the  expiration  of  the  said  term,  ^  y^^  occupiei 
such  hay,  nevertheless,  to  be  paid  for  by  the  said  A.  B,,  his  heirs  or  assigns,  the  Barn,  &c. 
or  his  or  their  next  incoming  tenant  or  tenants,  at  a  fair  valuation,  according  after  the  Exp 
to  the  custom  of  the  country,  to  be  fixed  and  settled  by  two  referees  or  their  ™tion  of  the 
umpire,  to  be  named  and  appointed  in  the  usual  manner :  AND  ALSO  that     ®""* 
he  the  said  C.  7).,  his  executors,  administrators  or  assigns,  shall  and  will  iQA^'p^ig   r^^ 
permit  and  suffer  the  said  A,  B.^  his  heirs  and  assigns,  or  his  or  their  sue-  h_  ^^  ^^  p^j 
ceeding  tenant  or  tenants  in  the  same  premises,  and  their  or  any  of  their  ser-  for  by  Valua- 
▼ants  and  workmen,  with  horses  and  oxen,  and  all  necessary  implements  of  tion. 
husbandry,  in  due  season  in  the  last  year  of  this  demise,  to  enter  into  and  To  permit  Lei 
upon  all  such  of  the  arable  lands  hereinbefore  demised  as  shall  then  be  sown  *°*'*°  ^^^^  ^^ 
with  summer  corn,  and  to  harrow  and  roll  in  the  same,  and  shall  and  will  f^  theVur-'^ 
give  timely  notice  to  the  said  A,  B.,  his  heirs  or  assigns,  or  the  succeeding  p^ges  of  Hus- 
tenant  or  tenants  of  the  said  premises,  at  the  proper  time  when  the  same  bandry : 
ought  to  be  sown  as  aforesaid,  and  shall  and  will  carefully  protect  and  pre- 
serve the  same  from  being  destroyed  or  damaged  by  cattle  or  otherwise ; 
and  also  that  it  shall  be  lawful  for  the  said  (landlord),  his  heirs  and  assigns,  Lessor  may 
or  the  next  incoming  tenant,  to  sow  grass  seeds  with  the  corn  in  the  last  e°ter  to  sow 
year  of  the  said  term,  the  said  (tenant),  his  executors,  administrators  or  ^^***»  ^^'» 
assigns,  harrowing  in  the  same  without  being  paid  or  allowed  for  the  same, 
and  without  afterwards  feeding  off,  or  consuming  the  grass  produced  there- 
from :  AND  ALSO  shall  and  will  find  and  provide  convenient  lodging-room  and  find  Lod{ 
for  the  servants  and  workmen  of  the  said  A.  B.,  his  heirs  or  assigns,  or  his  or  ing  forLessoi 
their  succeeding  tenant  or  tenants  of  the  said  premises,  and  convenient  stable  Workmen,  &< 
room  for  his  or  their  horses,  and  for  hay  and  straw  provided  for  such  horses, 
during  the  time  of  such  workmen,  servants  and  horses  being  employed  in    " 
sowing  the  said  clover  and  other  grass  seeds,  and  in  harrowing  and  rolling  in 
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the  same :  AND  FURTHER,  that  the  said  C.  D.,  his  executors,  adminis- 
trators and  assigns,  shall  and  will  from  and  after  the  feast  day  of  St.  Martin 
the  Bishop,  in  the  winter  next  preceding  the  expiration  of  the  said  term,  and 
from  thenceforth  to  the  expiration  thereof,  permit  and  suffer  the  said  A.  B,, 
his  heirs  or  assigns,  or  his  or  their  next  succeeding  tenant  or  tenants,  and  fab 
and  their  servants  and  workmen  to  enter  into  the  said  lands,  grounds  and  pre- 
mises hereby  demised,  or  any  part  or  parts  thereof|  for  the  purpose  of  making 
any  kind  of  husbandry  therein  or  thereupon,  for  the  future  occupation  and 
cuhivation  of  the  said  premises,  as  need  or  occasion  may  require :  AND 
ALSO  that  it  shall  and  may  be  lawful  to  and  for  the  said  A,  j9.,  nis  hois  and 
assigns,  with  servants,  horses,  plough,  carts  and  all  other  necessary  implemenu 
of  husbandry,  at  day  next  preceding  the  expiration  of  the  said 

term  hereby  demised,  to  enter  upon  such  closes  and  grounds,  parcel  of  the 
said  hereby  demised  premises,  as  then  ought  to  lie  fallow  and  unsown, 
and  the  same  to  cultivate,  plough,  fallow  and  manure,  and  have  the  grass, 
herbage,  sheep  walks  and  sheep  common  thereof;  and  also  to  enter  upon 
the  dung  which  shall  be  then  in  the  yard  or  yards,  and  at  the  same  time  to 
have  the  dung  in  the  dove-house,  and  the  hen-dung  in  the  hen-house :  And 
also  to  have  some  convenient  lodging-room  in  the  said  dwelling-bouse  for 
his  and  their  servants,  and  some  convenient  place  to  lay  hay,  atraw  and 
chaff  in,  and  some  convenient  stable-room  for  their  horses  to  stand  and  be 
in,  without  extinguishment  of  any  of  the  yearly  rents  hereinbefore  reserved, 
and  without  giving  or  making  any  allowance  or  satisfaction  for  the  same : 
AND  ALSO  that  in  case  the  said  C.  />.,  his  executors,  administrators  or 
assigns,  shall  not  consume  all  the  grass  and  herbage,  which  shall  be  produced 
on  the  said  premises,  in  the  last  year  of  the  said  term,  he  the  said  A.  B^  his 
heirs  or  assigns,  shall  and  will  pay  or  allow  to  the  said  C.  D.,  his  executors, 
administrators  or  assigns,  so  much  money  for  the  said  grass  and  herba^  oo 
the  said  premises,  at  the  end  of  the  said  term,  as  the  same  shall  be  valued  to 
be  worth  in  the  usual  way  (^),  lor,  **  as  the  same  shall  be  valued  by  two  in- 
different persons,  the  one  to  be  chosen  by  and  on  the  part  of  the  said  A.  B., 
his  heirs  or  assigns,  and  the  other  by  and  on  the  part  of  the  said  C  !>.,  his 
executors,  administrators  or  assigns,  or  by  such  two  persons  as  either  of  the 
said  parties  shall  choose,  in  case  the  other  of  them  shall  neglect  to  make  his 
nomination  and  choice  within  five  days  afVer  notice  in  writio^^  from  the  first- 
mentioned  party  so  to  do,  such  notice  being  delivered  to  him,  or  left  at  his 
or  their  usual  place  of  abode  in  England  ;'*]  AND  ALSO  will  pay  unto  the 
said  C,  D.,  his  executors,  administrators  or  assigns,  such  sum  of  money  as 
the  last  year's  hay  and  turnips  shall  be  valued  at  as  aforesaid,  within 
days  af\er  the  valuation  shall  be  made,  and  also  the  customary  price  and 
prices  for  threshing  and  dressing  the  last  year's  crop  of  com,  pulse  and  grain ; 
and  shall  also  cause  the  same  to  be  carried  out  to  such  place  or  places,  not 
exceeding  the  distance  of  miles  from  ,  as  the  said  C.  D.,  his 

executors,  administrators  or  assigns  shall  appoint,  and  shall  take  back  the 
empty  sacks  :  AND  THAT  THE  SAID  A.  6.,  his  heirs  and  assigns,  shall 
and  will  permit  and  suffer  the  said  C.  D.,  his  executors,  administrators  or 
assigns,  to  have  the  use  of  all  the  barns,  yards  and  granaries  hereby  demised, 
for  the  laying  in  and  threshing  out  of  his  or  their  crop  or  crops  of  com  or 
grain,  which  shall  grow  and  arise  upon  the  premises,  in  the  last  year  of  the 
said  term  hereby  demised,  for  the  spending  of  the  straw,  fodder,  cfaalT  and 
stover,  which  shall  arise  therefrom,  with  horses,  cows,  bullocks  and  other 
cattle,  until  the  day  of  next  afler  the  expiration  or  other  sooner 

determination  of  the  said  term  of  years  hereby  demised:  AND  ALSO  to 
have  some  convenient  lodging-room  in  the  said  hereby  demised  messuage  or 
farm-house  for  his  or  their  servants,  and  some  convenient  stable-room  for  fab 
or  their  horses  to  stand  and  be  in,  and  some  convenient  place  to  lay  hay,  straw 


(/)  Or,  instead  of  the  words  in  italics,  "  according  to  the  custom  of  the  oountiy  in  sod 
about aforesaid." 
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Chapter  II.    the  said  premises,  and  not  elsewhere,  and  to  be  set  out  for  that  purpoceby 

Sect.  7.        the  said  A.  B.,  his  heirs  or  assigns,  on  such  notice  as  last  aforesaid  of  the 

Lessor  to  re-       ^^^^  thereof;  AND  ALSO  that  it  shall  be  lawful  for  the  said  (landlord),  his 

pve  Cottages,  heirs  and  assigns,  in  case  he  or  they  shall  be  desirous  so  to  do,  at  any  time 
or  times  during  the  continuance  of  the  said  term,  to  remove  any  cottage  or 
cottages  now  standing,  or  being  upon  the  said  premises,  or  to  pull  dowa  or 
alter  the  site  or  position  of  any  cottage  or  cottages  in  lieu  thereof,  in  or  opoa 
such  other  part  or  parts  of  the  said  farm,  as  he  or  they  may  think  fit:  AND 
ALSO  that  it  shall  be  lawful  for  the  said  (landlord),  his  heirs  and  assigm,  it 
any  time  or  times  during  the  said  term,  to  take  any  quantity  of  the  land 
hereby  demised  for  the  purpose  of  making  exchanges  for  the  convenience  of 
occupation,  and  also  to  take  any  quantity  of  the  lands  into  his  or  tbeir  o«i 
occupation  for  the  purpose  of  planting,  building  or  otherwise,  not  exceeding 
ten  acres ;  and  also  to  alter,  or  divert,  or  stop  up,  or  make  any  footpadn, 
roads,  or  ways,  or  any  ponds,  or  pond,  or  streams,  or  stream  t>f  water,  be  die 
said  (tenant),  his  executors,  administrators  or  assigns,  being  allowed  sack 
deduction  and  abatement  from  the  rent  hereby  reserved,  as  shall  be  deter- 
mined by  three  indifferent  persons,  in  the  same  manner  as  the  effects  left 
upon  the  premises  in  the  last  year  of  the  term  are  hereby  agreed  to  be  valoed 
and  paid  for  by  the  said  (landlord),  his  heirs  and  assigns :  AND  that  he  die 
said  (landlord),  his  heirs  or  assigns,  shall  and  will,  at  the  end  of  the  siid 
term,  allow  the  said  (tenant),  his  executors,  administrators  or  assigns,  fqraB 
the  hay  and  straw  grown  on  the  said  demised  lands  during  the  last  yeir^ 
the  term  hereby  granted,  at  a  feeding  out  price,  the  hop  poles  in  use  doriig 
the  same  year,  and  the  growing  underwood  in  the  woods,  shaws  and  bed^ 
rows,  down  to  the  stub,  the  dung  in  mixens  and  in  the  yards,  at  a  sale  prke, 
and  the  rent,  rates,  and  taxes  and  labour,  in  respect  of  the  fallows,  left  soci 
sum  of  money  as  the  same  shall  be  valued  at,  between  the  7th  and  21st  days 
of  October  in  the  said  last  year,  by  two  or  three  indifferent  persons  (one  to 
be  chosen  by  the  said  (landlord),  his  heirs  or  assigns,  one  by  ihe  said  (tenant), 
his  executors,  administrators  or  assigns,  and  the  third  by  the  two  persons  so 
to  be  first  chosen),  or  any  two  of  them,  such  third  person  to.be  chosen  pri« 
to  such  two  persons  entering  upon  their  valuation  ;  and  it  is  hereby  mutnally 
agreed  between  th^parties  to  these  presents,  that  at  the  end  or  other  sooner 
determination  of  this  demise  proper  persons  shall  be  appointed  to  view  and 
examine  the  whole  of  the  premises  hereby  demised,  and  if  the  whole  of  sucb 
premises  shall  not  be  left  by  the  said  (tenant),  his  executors,  administntois 
or  assigns,  in  good  repair  and  condition,  according  to  all  the  covenants  her^ 
inbefore  contained  for  that  purpose,  then  the'said  two  indifferent  persow* 
their  umpire  shall  value,  award  and  determine  the  sum  of  money  which  tbe 
said  (tenant),  his  executors,  administrators  or  assigns,  shall  pay  or  allov  to 
the  said  (landlord),  his  heirs  or  assigns,  as  a  compensation  for  the  samef  aw 
the  sum  of  money  so  awarded  may  and  shall  be  deducted  by  the  said  (land- 
lord), his  heirs  or  assigns,  from  the  amount  of  the  valuation  of  effects  here- 
inbefore mentioned ;  and  it  is  hereby  further  agreed  and  declared  bct««« 
and  by  the  said  parties  to  these  presents,  that  in  case  either  of  tbe  ^'^F'^j 
ties  shall  neglect  or  refuse  to  name  a  person  on  his  or  their  part  to  proc^ 
in  such  valuation,  award  and  determination,  as  hereinbefore  provided,  m 
seven  days  afler  being  required  in  writing  by  the  other  of  Such  P*'"^ 
to  do,  the  person  named  by  the  party  giving  such  notice  shall  proceed  aJooe 
in  such  valuation,  award  and  determination,  as  aforesaid ;  and  the  ^*'"*"*^ 
award  and  determination,  of  such  valuer  and  arbitrator,  made  and  delirefeo 
in  writing  to  either  of  the  said  parties,  shall  be  binding  and  condusifc  « 
each  of  the  said  parties  to  these  presents,  their  respective  he\r%  execatcj^ 
administrators  and  assigns,  in  respect  of  the  matters  comprised  in  such  w" 
ation,  award  and  determination  :  AND  it  is  further  agreed  that  t*>«*°^"2* 
sion  to  arbitration,  herein  contained,  and  any  award  or  valuation,  to  be  n» 
in  pursuance  thereof,  may  be  made  a  rule  of  her  Majesty's 'Court  of  Q««** 
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THE  SCHEDULE  TO  WHICH  THE  FOREOOINO  INDEMTUEE  EBFEIS, 


Plan 
Number. 

Names  of  the  Fields. 

Use. 

Acres. 

1          1 
Roods.  (Pedicil 

1 

11 
14 

Denny  Abbey,  Homestead, 

Garden  and  Park 

The  Grove -w . . . 

Little  High  Meadow 

Marsh  Lands ..••.. 

Pasture 
Wood 
Arable 
Marsh 

8 

2 

30 

.«0 

8 
t 

1 

18 

24   ' 
6 

Deral  Words 
i Jpeases  of 

fbuies. 


1^- 

Q;1&«neral  Words 
I  a  farming 


Covenant  by 
Lessee  to  re- 
pair Inside  of 
np<emises. 


Covenant  by 
Lessor  to  re- 
pair Outside  of 
Premises. 


Sect.  %.^  Covenants  and  Clauses, 
(a)  General  Words  in  the  Parcels, 

AND  ALL  out-houses,  buildings,  coach-houses,  bams,  stables,  doT^ 
houses,  yards,  cellars^  areas,  vaults,  benefits  and  advantages  of  ancient  and 
other  lights,  ways,  paths,  passages,  drains,  pipes,  waters,  watercourses, 
lawful  and  customary  rights  and  privileges  of  common  ;  and  all  the  rigb^, 
privileges,  advantages,  easements,  and  appurtenances  whatsoever,  to  the  said 
messuage  or  tenement  and  premises  belonging,  or  in  anywise  appenuDiog! 
or  with  the  same,  or  any  of  them,  now  or  heretofore  lawfully  or  Moilly 
holden,  used,  occupied  or  enjoyed. 

AND  ALL  houses,  out-houses,  cottages,  buildings,  stables,  yards,  gar- 
dens, orchards,  meadows,  feedings,  pastures,  commons,  and  all  commonage 
lands,  timber  and  other  trees,  woods,  underwoods,  hedges,  ditches,  inoDDds, 
fences,  ways,  waters,  watercourses,  privileges,  advantages  and  appurtenances, 
to  the  said  messuage,  tenement,  or  farm-house  and  premises  belonging*  or 
anywise  appertaining,  or  at  any  time  heretofore  used,  occupied  or  enjoyed 
therewith  or  accepted,  reputed  or  deemed  as  part  or  parcel  thereof,  or  aof 
part  thereof. 

(b)  Covenants  to  Repair, 

AND  ALSO  that  the  said  C.  D.,  his  executors,  administrators  or  assi^ 
shall  and  will  at  all  times,  during  the  continuance  of  the  said  term  hereby 
granted,  well  and  sufBciently  repair,  and  keep  repaired,  in  a  workmanlike 
manner,  and  with  good  materials,  at  his  or  their  own  proper  costs  and 
charges,  all  and  singular  the  glass  and  other  windows,  shutters,  doors,  locks, 
fastenings,  partitions,  ceilings,  floors,  chimney-pieces,  shelves,  paveineDts. 
privies,  sinks,  drains,  cisterns,  pipes,  watercourses,  and  all  other  the  inside 
of  the  said  premises  hereby  demised ;  and  also  shall  and  will,  at  the  end  or 
other  sooner  determination  of  the  said  term  hereby  granted,  yield  and  dditer 
up  the  said  messuage  or  dwelling-house  and  warehouse,  in  good  aod  tenait- 
able  repair,  to  the  said  A.  B.,  his  executors,  administrators  or  assigns. 

AND  THE  SAID  ^.  e.,  for  himself,  his  heirs,  executors,  administraion 
and  assigns,  hereby  covenants  and  agrees  with  the  said  C.  D.,  his  execotoB. 
administrators  and  assigns,  in  manner  folL>wing,  that  is  to  say,  that  be  tk 
said  A.  B.,  his  heirs  or  assigns,  shall  and  will  at  all  times,  during  the  0000- 
nuance  of  the  term  hereby  granted,  at  his  or  their  otvn  costs  aod  charges, 
well  and  sufficiently  repair  and  keep  repaired  the  walls,  roof,  and  outside 
of  the  said  premises  hereby  demised  ;  and  also  shall  and  will,  once  in  eveft 
four  years,  during  the  said  terra,  paint  in  good  and  proper  oil  colours,  tk 
doors,  window  frames,  rails  and  other  the  outside  wood  and  iron-work  of 
the  said  premises. 
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AND   THE   SAID  -(iSr),  for  himself,   &c.,  hereby  covenants  and 

agrees  with  the  said ,  his,  &c.,  that  he  the  said ,  his,  &c.,  shall  and 

.  will,  during  the  said  term,  as  often  as  occasion  shall  be  or  require,  bear,  pay 
and  allow  [{I)  a  reasonable  sum  towards]  the  building,  making,  supporting 
and  repairing  of  all  party-walls,  party-gutters,  party-structures  and  drains, 
which  shall  belong  to  the  said  demised  premises,  or  any  part  thereof,  with  all 
the  necessary  reparations  and  amendments. 

AND  LASTLY,  it  is  hereby  covenanted  and  agreed,  by  and  between  the 
said  parties  to  these  presents,  that  he  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  shall  not  by  virtue  hereof,  or  by  virtue  of  any  thing 
herein  contained,  be  chargeable  with  any  damage,  which  shall  or  may  be 
occasioned  during  the  term  hereby  demised,  by  accidental  fire;  and  that 
accidents  by  fire  are  wholly  excepted  out  of  the  covenant  hereinbefore  men- 
tioned, for  keeping  and  leaving  the  said  premises  in  repair ;  and  the  said 
C.  D.9  his  executors,  administrators  and  assigns,  is  not,  nor  shall  be  con- 
strued to  be,  by  colour  of  any  clause  in  these  presents  contained,  liable  to 
make  good  any  such  accidents  or  damage  occasioned  thereby,  but  that  the 
same  shall  be  repaired  and  made  good,  or  if  necessary  the  said  premises  be 
rebuilt,  as  soon  as  may  be  after  the  happening  of  any  such  fire,  at  the  expense 
and  charge  of  the  said  A,  B.^  his  heirs  or  assigns,  anything  in  these  presents 
contained  to  the  contrary  thereof  in  anywise  notwithstanding* 


Book  IV 

Chapter  1 

Sect.  8. 

Covenant  as 
Party- Struc- 
tures, &c.  (t). 

Covenant  th^ 
Lessee  shall 
not  be  liabii^^ 
rebuild  in  ci|ij| 
of  accidental  < 
Fire. 
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(c)  Covenant  by  Lessor  to  pay  Taxes, 

AND  THE  SAID  A.B,^  for  himself,  his  heirs,  executors,  administrators  Covenant  by 
and  assigns,  hereby  covenants  and  agrees  with  the  said  C.  D.,  his  executors.  Lessor  to  pay 
administrators  and  assigns,  that  the  said  A.  B.,  his  heirs  or  assigns,  shall  T®*^^  o'  allow 
and  will  discharge  and  pay,  as  they  severally  and  respectively  become  due,  all  ^^^^  ^j^^^  ^^^ ^ 
taxes,  assessments,  rates(m)  [rent-charges  in  lieu  of  tithes  (n)]  and  other  im-  of  the  lUnt.   ^j 
positions  whatsoever,  which  now  are  or  shall  at  any  time  or  times  hereafter, 
during  the  said  term  hereby  granted,  be  taxed,  charged  or  imposed  upon  the 
said  demised  premises,  or  any  part  thereof,  or  upon  the  landlord  or  tenant 
in  respect  thereof,  or  will  from  time  to  time  allow  the  said  C.  D.,  his  exe- 
cutors, administrators  and  assigns,  to  deduct  and  retain  the  amount  of  such 
taxes,  assessments  and  impositions,  out  of  the  rent  which  shall  have  become 
payable  by  him  or  them  in  respect  of  the  same  premises  by  virtue  of  these 
presents,  whether  such   taxes,  assessments  and  impositions  shall  have  ac- 
crued and  become  payable  for  or  in  respect  of  and  within  the  same  period 
as  the  rent  out  of  which  the  same  shall  be  deducted  or  not  (o). 


(d)  Covenants  in  Leases  of  Public- Houses, 

AND  ALSO  shall  and  will  keep  and  leave,  in  a  proper  state  and  con- 
dition, the  aforesaid  garden  and  bowling-green  [they  should  be  named  in  the 
parcels]  :  and  shall  and  will  with  all  convenient  speed  repair  and  make  good 
again  all  such  injuries,  breaches  and  damages  as  shall  happen  or  be  done  to 
the  said  demised  premises,  by  the  negligence  or  fault  of  the  said  C.  D.,  his 


(J)  It  would  be  as  well  in  all  leases  and 
agreements  for  leases  of  property  •  within 
tbe  operation  of  the  Metropolitan  Building 
Act,  that  an  ejepret*  contract  should  be  in- 
serted as  to  party-structures.  See  ante, 
«74,  675. 

{k)  This  may  be  a  covenant  on  the  part 
of  either  lessor  or  lessee,  according  to  agree- 
ment. 

f /}  Instead  of  the  words  between  brackets, 
which  leave  the  amount  uncertain,  the  words 
"all  tbe  expenses  of,"  or  "  one-half  of  the 
expenses  of,"  or  other  words,  according  to 
the  agreement  between  the  parties,  may  be 

3 


inserted.     See  Barrett  v.  Bedford  (Duke),  8 
Term  Rep.  602  ;  and  see  ante,  577. 

(m)  See  note  (A),  ante,  896. 

(fi)  See  note  (t),  ante,  896. 

(o)  The  latter  part  is  necessary,  for  it 
has  been  frequently  decided  that  the  lessee 
cannot  set  off  against  the  rent  of  a  given 
year  the  land-tax  of  a  former  year,  which 
was  omitted  to  be  deducted  out  of  the  rent 
of  that  former  year;  Stubbs  v.  Partme,  3 
Barn.  &  Aid.  516 ;  Andrew  v.  Hancock,  8 
Moore,  278 ;  1  Brod.  &  Bing.  37 ;  and  see 
Spragg  V.  Hammond,  4  Moore,  431 ;  2  Brod. 
&  Bing.  59. 
02 


Covenant  by 
Lessee  of  a 
Public- House 
to  keep  and 
leave  in  proper 
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Bowling. 
Green. 
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i^i 


EiYate  one. 

I  lo  manage 
louse  as 

Mose  the 

Dce:  to 
favour  to 
tnd  Custom. 

ell  such 
|uors  only  as 
i  been 
chased  of 
!  Lessor. 


executors,  administrators  or  assigns,  or  his  or  their  inmates,  serraDti,  gsao 
or  customers. 

AND  FURTHER,  he  the  said  C.  D.,  his  executors,  adminittTaton or 
assigns,  sliall  not  nor  will,  at  any  time  during  the  continuance  of  this  desMC, 
convert  the  said  messuage  into  a  private  house,  or  use  the  same,  or  nifierit 
to  be  used  for  any  other  purpose  than  as  an  inn,  tavern  or  public-house. 

AND  shall  and  will  conduct  and  manage  the  same  in  a  proper  and  ordeily 
manner,  so  as  to  afTord  no  ground  or  pretence  for  discontinuing  the  Hoesce 
thereof;  but  shall  and  will  use  his  and  their  best  endeavours,  at  ail  timet,  is 
increase  and  extend  the  custom  and  business  thereof. 

AND  FURTHER,  that  the  said  C.  D.,  his  executors,  adroinistrUM 
or  assigns,  shall  not  nor  will,  during  the  said  term  hereby  granted,  bsj, 
receive,  sell  or  dispose  of,  either  directly  or  indirectly,  or  permit  to  be 
bought,  received,  sold  or  disposed  of,  either  directly  or  indirectly,  in,  ipsi, 
out  of  or  about  the  said  messuage,  tenement,  and  public-house  and  prciwef 
hereby  demised,  or  any  part  thereof,  any  wine,  brandy,  rum,  hoBiA 
geneva,  shrub,  beer,  ale,  porter,  stout,  purl,  perry,  cider  or  any  other  ipirii 
or  liquor  whatsoever,  other  than  such  as  shall  have  been  bon4  fide  porcksK^ 
of  the  said  A.  fi.,  his  executors,  administrators  or  assigns,  provided  be  or 
they  shall  at  sufih  time  deal  in  and  vend  such  liquors  as  aforesaid,  and  M 
be  willing  to  supply  the  same  to  the  said  C.  D.,  his  executors,  admioistnton 
or  assigns,  at  the  fair  current  market  price  thereof. 


venant  by 
or  to  pro- 
i  original 
se  and  As- 

nment 


Covenant  for 
quiet  Enjoy- 
ment free  from 
the  original 
Lease. 


Covenant  to 
refer  Disputes 
to  original 
Landlord. 


Covenant  as  to 
Party -Struc- 
tures in  Lon- 
don. 


(e)  Covenants  when  there  is  an  original  Lease, 

AND  FURTHER,  that  he  the  said  A.  B.,  his  executors,  admidstnlin 
and  assigns,  will,  during  the  said  term  (if  not  prevented  by  fire  or  other  b- 
evitable  accident),  at  the  request  and  costs  of  the  said  C.  D.,  his  execoton. 
administrators  or  assigns,  produce  and  show,  for  the  purpose  of  defeofiiBI 
and  proving  his  or  their  title  to  the  said  premises,  an  indenture  of  less, 
dated  the  day  of  ^  whereby  the  said  [original  landlord]  deiuMi 

the  said  premises  with  others  to  one  E.  F.,  and  also  a  deed-poll  indone^ 
thereon,  whereby  the  said  E,  F.  assigned  the  said  premises  to  the  said  J.iU 
[lessor.] 

[After  the  usual  covenant  for  quiet  enjoyment  of  the  premises^  go  «  to  J^-J 
And  that  freed  and  discharged,  or  otherwise  by  the  said  A.  B.,  his  txecutwi, 
&c.,  saved  harmless  and  indemnified,  from  the  rents,  covenants,  proriMd 
and  agreements,  reserved  and  contained  in  a  certain  indenture  of  !«•* 
bearing  date  the  day  of  ,  in  the  year  of  our  Lord  ,  wherekf 

the  said  A,  B.  holds  the  said  messuage  or  tenement  and  premises  berebf 
demised,  from  the  date  thereof,  for  the  term  of  sixty-one  years,  and  frooifi 
clainns  and  demands  whatsoever  in  respect  thereof (o). 

AND  THAT  IF,  at  any  time  hereafter,  any  dispute  shall  arise  bet««« 
the  said  C.  D,,  his  executors,  administrators  or  assigns,  and  any  otber  of 
the  tenants  of  the  said  original  landlord,  his  heirs  or  assigns,  touching  ^ 
premises  to  them  respectively  demised,  or  the  walls,  lights,  privilegei  * 
appurtenances  belonging  thereto,  or  any  annoyance  arising  therefrom, » 
said  C.  D.t  his  executors,  administrators  or  assigns,  will  from  time  to  laf 
refer  every  such  dispute  to  be  determined  by  the  said  [original  iandhrd],^ 
heirs  or  assigns,  and  in  case  of  infancy,  by  the  guardians  of  the  infant,  whoit 
determination,  respectively,  the  said  C  D.,  his  executors,  admioistratoit  iv 
assigns,  will  abide  by  and  perform. 

[Covenant  as  to  party-structures  in  London,  see  ante,  991(f).] 


(o)  A  covenant  for  the  lessee  to  indem- 
nify his  lessor  against  the  nonperformance 
of  the  covenants  in  the  original  lease  is  also 
useful.  See  Walker  v.  Hattan,  10  Mees.  ft 
Wels.  249 ;  2  DowL,  N.  S.,  263  ;  Logo*  v. 


Halt,  4  C.  B.  598. 

(j»)  This  is  a  very 
prevent  future  litigatioo;  see 
676. 
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(f)  Covenant  for  Renewal. 

AND  THE  SAID  A.  B.  doth  hereby  for  himself,  his  heirs  and  asstgi 
further  covenant,  promise  and  agree,  to  and  with  the  said  C.  D.,  his  ex 
cutors,  administrators  and  assigns,  that  in  case  the  said  C.  Z>.,  his  executoi 
administrators  or  assigns,  shall  be  desirous  of  taking  a  new  lease  of  the  sa 
premises,  after  the  expiration  of  the  said  terra  hereby  granted,  and  shl 
within  three  calendar  months  before  the  expiration  thereof  (gr),  signify  sut 
his  or  their  desire  in  writing  under  his  or  iheir  hand,  he  the  said  A,  6.,  h 
heirs  or  assigns,  shall  and  will,  at  or  before  the  expiration  of  the  said  teri 
hereby  granted,  at  the  proper  costs  and  charges  of  the  said  C.  D.,  his  ext 
cirtors,  administrators  or  assigns,  and  on  payment  of  the  sum  of  i 

and  by  way  of  fine  or  premium  for  such  renewal,  make,  execute  and  deliver 
or  cause  to  be  made,  executed  and  delivered,  a  new  and  fresh  lease  of  th 
messuage  or  tenement,  and  all  other  the  premises  hereby  demised,  for 
further  term  of  twenty-one  years,  to  commence  from  and  after  the  expiratioi 
of  the  present  term  hereby  granted,  the  same  to  be  at  the  same  yearly  rent 
payable  in  like  manner,  and  under  and  subject  to  the  like  covenants,  pro 
visoes  and  agreements,  as  are  contained  in  these  presents  (except  a  covenan 
for  the  renewal  thereof  at  the  end  of  such  further  term  (r) ),  [or,  "  including 
the  said  covenant  for  renewal,"  as  the  case  may  beJ] 


(g)  Proviso  for  Determination. 

PROVIDED  ALWAYS,  and  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties  hereto,  that  it  shall  be  lawful  for  the  said  A,  B,, 
his  heirs  or  assigns,  or  for  the  said  C  D.,  his  executors  [or  if  the  'premises 
are  leasehold,  say  **  for  either  of  the  said  parties,  his  respective  executors, 
admim'strators  or  assigns/'  and  leave  out  the  words  between  brackets  under- 
neath^t  to  determine  and  put  an  end  to  this  present  demise,  and  the  term 
hereby  granted  of  the  said  messuage  or  dwelling-house  and  premises,  at  the 
end  of  the  first  or  any  succeeding  year  of  the  said  term,  upon  delivering  to 
the  other  of  them,  his  executors,  administrators  or  assigns  [or,  **  his  heirs 
or  assigns,"  as  the  case  may  &e],  six  calendar  months'  previous  notice  in  writ- 
ing, or  leaving  the  same  at  his  or  their  usual  place  or  places  of  abode ;  and 
in  either  of  the  said  cases,  this  present  indenture,  and  every  clause,  matter 
and  thing  herein  contained,  shall,  upon  the  expiration  of  the  said  notice, 
and  performance  of  the  covenants  hereinbefore  contained  relative  thereto, 
on  the  part  of  the  persons  giving  the  same  notice,  cease,  determine  and 
be  void,  any  thing  hereinbefore  contained  to  the  contrary  notwithstand- 
ing (*). 


(g)  The  lessee  should  take  care  to  apply 
for  the  new  lease  before  the  expiration  of 
Ijie  old  one,  or  he  may  k>se  the  benefit  of 
ihis  cove  mink  by  his  default ;  see  Rubery  v. 
JenxdM,  1  Term  Rep.  229.  It  would  seem 
that  a  covenant  for  renewal  is  not  personal 
to  the  lessee ;  and  Lord  Mansfield  held,  in 
Hide  v.  Skhmer,  2  P.  W.  196,  "  that  a  cove- 
Baat  to  renew  at  the  request  of  the  lessee 
vzteoded  to  his  tsecators,  the  executors  of 
•very  penon  being  imfdied  in  himself;" 
and  that  ascigiiees  of  a  bankrupt  are  en- 
titled to  the  be»eftt  of  the  covenaiit:  in 
framing  it,  however,  eare  should  be  taken 
te  insert  **  esecutora,  &c" 

(r)  This  exception  does  not  Bccm  neces- 
sary, as  it  has  been  repeatedly  held  that  a 
proviso  IB  general  terms,  that  the  lease  to 
he  granted  AsM  centain  the  SMftS  eovensnts 
and  agreements  as  the  lease  containing  the 


covenant,  will  not  extend  to  a  covenant  for 
renewal ;  and  in  a  late  case  it  was  held,  that 
a  tender  of  a  new  lease,  with  all  the  other 
covenants  except  the  covenant  for  renewal, 
satisfied  this  covenant ;  Tggulden  v.  May^  7 
East,  237 ;  2  New  Rep.  449 ;  3  Smith,  269. 
See  ante,  805. 

(«)  It  has  been  held,  that  the  payment  of 
rent,  and  the  performance  of  the  other  cove* 
name,  form  a  condition  precedent  to  the 
lessee's  determination  of  the  term,  under  a 
proviso  of  this  kind,  at  the  end  of  the  first 
seven  or  fourteen  years ;  and  that  his  merely 
giving  six  months'  notice,  expiring  within 
either  of  these  periods,  was  not  sufficient 
for  that  purpose ;  see  Porter  v.  ^teppard,  $ 
Term  Rep.  665 ;  see  also  ^Wer  v.  Grey,  9 
£xch.  684;  ante,  95.  A  proviso  of  this 
sort,  for  determining  the  lease  by  notioe* 
will  not  authorize  the  determination  of  the 
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Chapter  II. 
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.Another  Form 
''t  Proviso  «ni- 
pgthe 
!  tode- 
(the 
Lat  the 
fSeven  or 
eenYws, 
jiTing  Six 

pths'  No- 


provided  ALSO,  and  it  is  hereby  agreed  between  the  several  partiei 
to  these  presents,  that  if  the  said  C.  D.,  his  executors,  admioistratora  or 
assigns,  shall  be  desirous  of  putting  an  end  to  this  present  demise,  at  the 
expiration  of  the  first  seven  years,  or  fourteen  years  of  the  said  tenn  of 
twenty-one  years  hereby  granted,  and  shall  for  that  purpose  delifer  to  the 
said  A.  JB.,  his  heirs  or  assigns,  or  leave  at  his  most  usual  place  or  plicn  of 
abode,  six  months*  previous  notice  in  writing,  of  such  his  or  their  desire, 
and  shall  pay  or  cause  to  be  paid  all  arrears  of  rent,  and  perform  all  and 
every  the  covenants  hereinbefore  contained,  and  on  his  and  their  part  and 
behalf  to  be  performed,  then,  and  in  such  case  (/),  immediately  after  the 
expiration  of  the  said  term  of  seven  or  fourteen  years,  this  present  leMe, 
and  every  thing  herein  contained,  shall  cease  and  be  absolutely  void  to  aD 
intents  and  purposes  whatsoever. 


eptions  of 
ds,  &c. 


lines,  &c. 


Game,  &c. 


(h)  Exceptiotu  in  Farming  Leoies. 

EXCEPT  AND  ALWAYS  RESERVED  unto  the  said  A.  B.,  hisheiii 
and  assigns,  all  and  all  manner  of  woods,  groves,  coppices  and  spriogi,  and 
all  trees  of  oak,  ash,  elm,  and  all  other  timber  and  timber-like  trees  what- 
soever, and  the  branches,  and  sheds,  and  lops  of  the  same ;  and  all  firuit  treei, 
but  not  the  fruit  thereof;  and  all  pollards  and  willows,  and  all  other  trees 
whatsoever,  and  all  the  underwood,  thorns,  bushes  and  quicksets,  in,  npoa 
or  about  the  said  premises,  except  the  lops  and  tops  of  pollards,  ambs  and 
surplus  thorns  required  for  firing,  which  may  be  taken  by  the  said  C.  D^^ 
executors,  administrators  and  assigns  (ti) ;  and  all  the  reeds  in  the  marshes 
now  standing,  growing  and  being,  or  which,  at  any  time  or  times  heretfW, 
during  the  continuance  of  this  demise,  shall  stand,  grow  or  be  upon  the  said 
premises  or  any  part  thereof;  and  also  all  mines  and  quarries  in,  under  and 
upon  the  said  premises  (x);  and  all  such  marl,  clay,  chalk,  brick  earth, 
gravel,  sand,  stones  and  other  materials,  which  now  are,  or  bereafler  duriog 
the  continuance  of  this  demise  shall  be,  under  or  upon  the  said  premises,  or 
any  part  or  parts  thereof,  as  the  said  A.  B.,  his  heirs  or  assigns,  may  choose 
to  have  and  carry  away  ;  with  free  liberty  of  ingress,  egress  and  regress  to 
and  for  the  said  A.  B.,  his  heirs  and  assigns,  and  his  and  their  agents,  se^ 
vants  and  workmen,  at  seasonable  times  in  the  year,  during  the  cootinoaoce 
of  this  demise,  with  or  without  horses,  carts,  carriages  and  all  other  neces- 
sary things,  into,  upon,  from  and  out  of  all  or  any  part  or  parts  of  the  pre- 
mises hereinbefore  demised,  to  view,  fell  and  cut  down,  hew,  grub  ap,  est, 
saw,  convert,  dig  for  and  carry  away  the  said  excepted  woods  trees, minerals 
and  other  things  respectively,  or  any  part  or  parts  thereof  respectively ;  asd 
also  to  graft  and  plant  and  transplant  trees,  and  sow  seed-trees,  in  or  Dear 
the  hedge- rows,  borders  and  waste  places,  and  in  the  woods,  groves,  cop- 
pices and  springs  of  or  belonging  to  the  said  premises,  and  to  fence  aboot 
and  preserve  the  same  from  injury  by  cattle  or  otherwise,  at  his  and  their 
free  will  and  pleasure,  thereby  doing  as  little  damage  as  possible  to  the  said 
C.  D.,  his  executors,  administrators  or  assigns:  AND  ALSO  except  a»d 
always  reserved  unto  the  said  A.  B.,  his  heirs  and  assigns,  all  maooerof 
game,  fish  and  wild  fowl,  with  free  liberty  for  him  or  them,  and  his  and  their 


lease  as  to  part  only,  though  it  contains 
several  demises  of  distinct  parts;  Doe  d. 
Rodd  V.  Archer,  14  East,  24^:  and  where  it 
is  so  intended,  a  special  clause  to  that  effect 
should  be  introduced.  As  to  the  party  to 
whom  the  notice  should  be  directed,  see 
Roe  d.  Batuford  v.  HcUey,  12  East,  464 ;  and 
Right  d.  Fuher  v.  CutheH,  6  Esp.  149;  5 
East,  491 ;  2  Smith,  83. 

(f )  If  the  power  of  determining  is  to  be 
mutual,  add,  "  or  if  the  said  A.  A,  his  heirs 
or  assigns,  shall  be  desirous  of  determining 


the  said  term  hereby  granted  at  ^^^ 
the  said  seven  or  fourteen  yean,  sod  rf 
such  his  or  their  desire  shall  give  oats  ot 
said  C  ZX,  his  executors,  admioistrstoft« 
assigns,  such  previous  notice  as  is  heroj- 
before  provided  to  be  given  by  thessidCA, 
his  executors,  adminiBtrators  and  "j* 
for  such  purpose,  then,  and  in  eiibsr  of  ■• 
said  cases,  immediately,"  ftc 

(u)  See  another  form,  ante,  90S. 

(«)  See  another  form,  post,  9U. 
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servants  and  friends,  at  all  seasonable  times,  to  hunt,  hawk,  fish,  fowl,  set,      Book  IV. 
course,  shoot  and  sport  upon  or  over  the  said  premises  hereby  demised,  or    Chapter  IL 
any  part  or  parts  thereof  (y)  :  AND  full  and  free  liberty  of  ingress,  egress        Sect.  8. 
or  regress  to  and  for  him  and  them,  and  his  and  their  agents,  servants,  p 
and  workmen,  at  all  seasonable  times  in  the  year,  into,  upon,  from  and  out  andTdo  Repairs, 
of  any  part  or  parts  of  the  said  premises,  to  view  the  state  and  condition  of 
the  buildings  thereon,  and  to  pull  down,  rebuild,  alter  and  repair  the  houses 
and  buildings  thereon,  or  any  of  them,  at  their  or  his  pleasure,  and  also  to 
view  the  state  and  condition  of  the  repairs  hereinafter  covenanted  to  be  done 
by  the  said  C.  D.,  his  executors,  administrators  and  assigns,  to  give  notice 
in  writing  to  the  said  C.  D.,  his  executors,  administrators  and  assigns,  for 
doing  such  repairs  as  shall  from  time  to  time  be  necessary  and  proper  to  be 
done  I  and  also  to  bring,  carry,  fetch,  lay  and  make  all  the  materials  and 
things  necessary  and  proper  to  be  used  in  or  about  the  pulling  down,  re- 
building, altering  or  repairing  the  said  house,  buildings  and  premises,  or  any 
part  or  parts  thereof,  thereby  doing  as  little  damage  as  possible  to  the  said 
C.  jD.,  his  executors,  administrators  and  assigns (2):  AND  ALSO  except  Power  to  enter 
and  reserved  unto  the  said  A.  B.j  his  heirs  and  assigns,  free  liberty  for  him  ^  ^"*  *"  ^"' 
and  them,  and  his  and  their  succeeding  tenant  or  tenants  of  the  said  premises     ^"' 
hereby  demised,  and  their  or  any  of  their  servants  and  workmen,  with  horses 
and  all   necessary  implements   of  husbandry,  in  due  season,   in  the  last 
year  of  this  demise,  to  enter  into  and  upon  so  much  oi  the  arable  land 
hereby  demised,  as  shall  be  then  sown  with  summer  corn,   there  to  sow 
clover  or  grass  seeds  with  such  summer  corn,  and  to  harrow  and  roll  in  the 
same  (a):  AND  ALSO  except  and  reserved  unto  the  said  A.  B.,  his  heirs  Lodging  for 
and  assigns,  convenient  lodging  room  for  his  or  their  servants  and  workmen,  Swfvan*"- 
and  convenient  stable  room  for  his  or  their  horses,  and  for  hay,  straw  and 
provender  for  such  horses,  during  the  time  of  such  horses  and  workmen 
being  employed  in  sowing  the  said  clover  and  other  grass  seeds,  and  in 
harrowing  and  rolling  in  the  same.     And  also  free  liberty  of  ingress,  egress 
and  regress  for  him  and  them,  and  his  and  their  servants  and  workmen  with 
horses  and  carriages,  or  otherwise,  to  come,  go,  pass  and  repass  into,  over, 
upon  and  from  the  said  premises,  or  any  of  them,  or  any  part  or  parts 
thereof,  at  all  seasonable  times,  for  any  reasonable  cause  or  thing  whatsoever : 
TO  HAVE  AND  TO  HOLD,  &c. 

(i)  Exception  of  Mines » 

AND  ALSO  excepting  all  coals  and  seams  of  coals,  mines,  minerals,  and  Exception  of 
quarries  of  stone,  beds  of  sand,  gravel,  marl  or  clay,  of  what  nature  and  Mines,  &c.  and 
kind  soever,  which  now  are,  or  at  any  time,  and  from  time  to  time  hereafter,  p,^[^fo"°"ri[ 
shall  or  may  be  found  in,  upon  or  under  the  said  hereby  demised  premises,  jjj^m^ 
or  any  part  thereof;  with  free  liberty  of  ingress,  egress,  and  regress  to  and 
for  the  said  A,  B.,  his  heirs  and  assigns,  and  his  and  their  agents,  servants, 
and  workmen,  and  all  others  to  be  by  hini  or  them,  or  any  of  them  autho- 
rized, to  come  into  and  upon  the  said  hereby  demised  premises,  and  every  part 
thereof,  to  work  and  dig  for  the  said  coals,  mines,  minerals,  and  quarries  of 
stone,  beds  of  sand,  grravel,  marl  or  clay,  and  to  sell  and  dispose  of  whatever 
may  be  there  found  at  his  and  their  respective  will  and  pleasure ;  and  also 
with  full  and  free  liberty  to  erect  steam-engines,  and  to  sink  pits,  and  make 
waggon-ways,  and  to  use  all  other  inventions  of  what  nature  or  kind  soever, 
for  the  draining,  working,  leading,  carrying  away,  selling  and  disposing  of 
the  same  (6). 

(j)  Covenant  for  Lessee's  Purchase. 

AND  LASTLY,  that  if  the  said  C,  D,t  his  executors,  administrators  or  Lessee  to  have 
awigns,  shall  at  any  time  before  the  day  of  ,  which  will  be  in  the  Liberty  to  pur- 

^  ^  '  chase  the  Fee 

(9)  See  another  form,  ante,  910.  (a)  See  another  form,  ante,  924.  for  a  certain 

(s)  See  another  form,  ante,  909.  (&)  See  another  form,  ante,  984.  Sum. 
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Book  IY.     year  ,  be  desirous  of  becoming  the  purchaser  or  purchasers  of  the  aid 

'tS^FTzti  U,    hereditaments  and  premises  hereby  demised,  or  intended  so  to  be,  and  the 

f     ^ECT.  8>        reversion  and  inheritance  thereof  in  fee  simple,  free  from  all  iDcumbrsnces  at 

the  price  or  sum  of        ,  and  shall  give  to  the  said  A.  B.,  his  heirs  or  anigin, 

or  leave  at  the  last  or  most  usual  place  of  his  or  their  residence  or  abode 

in  England,  seven  days*  notice  in  writing  of  such  his  or  their  desire,  then  tod 

in  that  case  he  the  said  C.  D.,  his  executors,  administrators  or  assigns,  ihall 

be  entitled  to  become  the  purchaser  or  purchasers  of  the  same  at  tbatsaa: 

and  in  dase  the  said  C.  Z).,  his  executors,  administrators  or  assigns,  ^1,01 

or  before  the  said  day  of  '         pay,  or  tender,  or  cause  to  be  paid  oi 

tendered  unto  the  said  A.  B,,  his  heirs  or  assigns,  the  said  sum  of 

(and  pay  all  arrears  of  rent  up  to  that  time),  then  the  said  A.  ^.,his  beirtor 

assigns^  and  all  other  necessary  and  proper  parties,  shall  and  will,  at  any  time 

afler  such  payment  or  tender  shall  be  made  as  aforesaid,  ou  the  request,  ind 

at  the  costs  and  charges  of  the  said  C.  D.,  his  executors^  administraton  or 

assigns,  make>  do,  act,  acknowledge,  levy,  suflfer  and  execute,  or  cause  to  be 

made,  &c.,  all  such  acts,  deeds,  conveyances  and  assurances,  in  the  law  wkit« 

soever,  for  effectually  conveying  and  assuring  the  hereditaments  and  premiMi 

hereby  demised,  and  the  inheritance  in  fee  simple  thereof,  and  of  every  part 

thereof,  with  their  appurtenances,  unto  and  to  the  use  of  the  said  C.  D*,  In 

executors,  administrators  and  assigns,  for  ever,  or  to  the  use  of  such  odxr 

person  or  persons,  and  in  such  other  manner,  as  he  or  they  shall  direct,  free 

from  all  incumbrances,  as  by  the  said  C.  D.,his  executors,  administrators  or 

assigns,  or  his  or  their  counsel  in  the  law  shall  be  lawfully  and  reasooablj 

devised  or  advised  and  required,  and  to  be  tendered  to  be  made,  done  and 

executed.     IN  WITNESS,  &c.(c). 


i' Power  for  Les- 
\  to  take  his 
on  as  a  Part- 
ner in  the 
Farm. 

Lessee's  Son  to 
be  jointly  re- 
sponsible for 
Rent,  &c. 


Lessee's  Son  to 
execute  Deeds 
for  securing 
Rent  and  per- 
forming Cove- 
nants. 


(k)  Proviso  that  Lessee  may  take  his  Son  Partner, 

PROVIDED  NEVERTHELESS,  and  it  is  hereby  further  agreed  and 
declared,  that  it  shall  and  may  be  lawful  to  and  for  the  said  C.  B.,  atanj 
time  during  the  continuance  of  this  present  demise,  to  take  bis  son  E.F.'ibao 
partnership  with  him  in  regard  to  the  premises  hereby  demised,  as  co-troaat 
thereof,  in  case  the  said  C.  D.  shall  be  minded  or  desirous  so  to  do,  any  thiof 
hereinbefore  contained  to  the  contrary  notwithstanding;  PROVIDED, sm 
upon  this  express  condition  nevertheless,  that  immediately  the  said  C.  D^ 
and  his  said  son  E.  F,,  their  executors  and  administrators,  shall  be  jointly 
and  severally  bound  and  liable  for  the  payment  of  the  said  several  jearif 
rents  hereby  reserved,  and  to  the  performance  of  all  and  singular  the  cote- 
nants  and  agreements  hereinbefore  and  hereinafter  mentioned  and  cootaiiied, 
as  fully  and  eflTectually  as  if  he,  the  said  E.  F,,  was  a  party  to  and  execvted 
these  presents :  AND  FURTHER,  that  in  such  case,  the  said  E.  F  li^ 
at  his  own  proper  cost  and  charge,  execute  unto  the  said  A.  B.,  his  hein  « 
assigns,  all  such  reasonable  deeds  and  assurances  for  the  payment  of  t^ 
said  rents,  and  performance  of  the  said  covenants  and  agreements  bereii 
reserved  and  contained,  as  he  the  said  A.  8.,  his  heirs  or  assigns,  or  Ui « 
their  counsel  learned  in  the  law,  shall  advise  or  devise. 


Covenant  not 
to  occupy  any 
other  Farm. 


(1)  Covenant  not  to  occupy  another  Farm. 

AND  ALSO,  that  he  the  said  C.  jD.,  his  executors  or  administTarors,  ikafl 
not  nor  will,  during  the  said  term,  hire,  occupy  or  carry  on,  or  be  direetJT 
or  indirectly,  as  principal,  agent  or  otherwise,  concerned  or  engaged  ii 
hiring,  occupying  or  carrying  on  any  other  farm  or  lands  whatsoeter,  with- 
out the  previous  consent  in  writing  of  the  said  A,  B.,  his  heirs  or  assigni; 
AND  ALSO  shall  and  will  personally  inhabit  and  occupy  the  frm^bosie 
with  his  or  their  family  during  the  said  term. 


(c)  This  should  be  the  last  covenant  in  the  deed. 
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SccT.  9. 

-^^ 


and  assigns,  all  that  messuage,  &c.  {_here  transcribe  the  deseripltM  of  tk 
parcels  from  the  deed,  but  omitting  the  general  toords"]  TO  HOLD  to  tbe  and 
C.  D,t  his  executors,  administrators  and  assigns,  from  the  dijof 

last  past,  for  forty  years,  at  the  rent  of  15/.  The  execution  of  «itiek 
said  indenture  of  lease  is  witnessed,  as  to  the  said  A.  B.,  by  [jErjt  ffiteii] 
of,  &c«,  and  [second  nntness]  of,  &c.;  and  as  to  the  said  C.  ^.,  byjjEridrt- 
ness]  of,  &c.,  and  [second  witness']  his  clerk;  and  the  same  is  hereby  requred 
to  be  registered  by  the  said  CD.     AS  WITNESS  his  hand  and  leal. 

[Lessee's  signature  and  ttsL] 
Signed  and  sealed  in  the  lE.F,  of,  &c. 
presence  of  3  G.  H,  of,  &c. 


!3,1 
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ing a  Farming  Lease  ....  94 
18.  Agreement  for  the  Purchase 
of  a  Freehold  House  and 
Premises    94 

14.  Agreement   for  the   Sale  of 

Leasehold  Property 95< 

15.  Agreement  for  building  a  new 

House  in  the  room  of  the 

old  one 95( 

18.  Affieement   for   building    a 

House    951 

17.  An  Agreement  to  surrender 

a  Public- House    952 


Sect.  1. — Agreement  for  a  Term^  with  a  Covenant  to  grant  a  Lease  at  the 

End  of  the  Term. 

JVIeMORANDUM  of  an  agreement  (a),  made  and  entered  into  j 
this  10th  day  of  June,  1855,  by  and  between  A,  B,y  of,  &c.,  of  the  one  part, 
and  C.  Z).  of,  &c.,  of  the  other  part,  whereby,  in  consideration  of  the  rent 
hereinafter  mentioned  and  agreed  t5  be  paid  to  the  said  A,  B,/\i\%  agreed 
that  the  said  A,  B.  shall  demise  and  let  to  the  said  C  Z).,  and  the  said  C.  Z). 
shall  take,  hold,  possess  and  enjoy,  a  certain  messuage  or  tenement,  with  the 
garden  and  appurtenances  thereto  belonging,  situate,  lying  and  being  in,  &c.,  .  ; 
in  the  parish  of,  &c.,  in  the  county  of,  &c.,  now  or  late  in  the  occupation  of  <  ■ 
£.  F.,  together  with  all  that  field  or  close,  situate,  lying,  and  being  in,  &c. 
aforesaid,  called  or  known  by  the  name  of,  &c.,  now  or  late  in  the  occupation 
of,  &c.,  together  with  all  ways,  paths,  passages,  watercourses,  easements,  and 
appurtenances  whatsoever  thereunto  belonging,  from  the  25th  day  of  March 
last,  for  and  during  the  term  of  four  ye.ars,  the  said  C.  D.  YIELDING  AND 
PAYING  the  sum  of  100/.  yearly,  by  four  equal  quarterly  payments,  on  the 
respective  days  following,  that  is  to  say,  the  24th  day  of  June,  the  29th  day 
of  September,  the  25th  day  of  December,  and  the  25  th  day  of  March ;  and 
the  said  CD,  also  yielding  and  paying  the  said  yearly  sum  or  rent  of  100/. 
for  and  during  the  time  that  the  said  C.  Z).  shall  hold  and  enjoy  the  said 
messuage  or  tenement  and  its  appurtenances,  and  the  said  field  or  close  and 
its  appurtenances,  after  the  expiration  of  the  term  for  which  they  are  respec- 
tively hereby  demised,  by  equal  quarterly  payments  on  the  respective  days 
and  times  aforesaid:  AND  IT  IS  FURTHER  AGREED,  that  the  said  A|; 
A.  B,  shall,  on  or  before  the  25  th  day  of  December  next,  put  in  good  and 
tenantable  repair,  order  and  condition,  the  said  messuage  or  tenement,  with 


(a)  Agreements  Af  this  kind  are  certainly 
not  to  be  recommended,  on  account  of  the 


unsatisfactory  state  in  which  they  place  the 
rights  and  remedies  of  the  respective  parties. 
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its  appurtenances,  and  on  or  beFore  the  day  last  aforesaid  put  the  Mga 
and  ditches  of  the  said  field  or  close  in  good  order  and  conditioD :  IT  IS 
ALSO  AGREED,  that  the  said  C.  D.  shall,  for  and  during  the  time  he 
shall  hold,  occupy,  possess  and  enjoy  the  same,  keep  the  said  roessoage  or 
tenement  with  its  appurtenances  in  good  and  tenantable  repair  (6)  (reason- 
able wear  excepted),  and  preserve  the  hedges  and  ditches  of  the  said  field 
or  close  in  good  state,  order  and  condition :  AND  IT  IS  FURTHER 
AGREED,  that  if  the  said  C.  D,  shall  or  do,  at  any  time  or  times  hereafter, 
underlet  or  assign  over  all  or  any  part  of  the  said  messuage  or  tenemeDt, 
and  its  appurtenances,  or  all  or  any  part  of  the  said  field  or  close  and  iu 
appurtenances,  to  any  person  or  persons  whomsoever,  it  shall  and  may  be 
lawful  to  and  for  the  said  A.  B.,  either  by  himself  or  his  agent,  immedial^ 
to  re-enter  and  repossess  the  said  messuage  or  tenement,  and  dose,  «iiii 
their  respective  appurtenances,  as  if  this  agreement  had  never  been  made: 
AND  THE  SAID  A.  B.  agrees  that  if  the  said  C,  D.  shall  be  minded  or 
desirous  to  take  a  lease  of  the  said  messuage  or  tenement,  with  its  appor- 
tenances,  or  of  the  said  field  or  close,  with  its  appurtenances,  after  the  expi- 
ration of  the  said  term  of  four  years,  for  the  further  term  of  four  jean,  at 
the  yearly  rent  of  120/.,  payable  quarterly  as  aforesaid,  the  said  lesseta 
contain  the  common  and  usual  covenants,  he  the  said  A.  B,  will  grant  to  die 
said  C.  D.  such  lease  for  such  further  term,  at  such  rent  and  payable  as 
aforesaid ;  the  eosta  and  charges  of  the  said  lease  to  be  defrayed  and  dii- 
eharged  by  and  between  the  said  parties  equally,  provided  the  said  C.  D. 
gives  the  said  A.  B.  notice  in  writing  of  such  wish  or  desn«  witfaio  three 
months  next  before  or  prior  to  the  expiration  of  the  said  term  of  fi»r 
years,  for  which  the  aaiid  premises  are  hereby  agreed  to  be  let(c).  AS 
WITNESS,  &c. 


^Parties. 


u/^ilietting  from 
E^  Year  to  Year. 


^    Rent  payable 
Half-yearly. 

Tenant  to  hold 
Furniture  while 
he  occupies  the 
!     Home. 


Tenant  to  pay 
an  additional 
Rent  for  Fur- 
niture. 


Sect.  2. — Agreement  for  Letting  a  House  and  Furniture  from  Year  to  Year. 

Memorandum  of  an  agreement,  entered  into  this  «Oih  day 
of  March,  1855,  between  A.  B.  of,  &c.  of  the  one  part,  and  C.  D.o(,iu. 
€i  the  other  part.  THE  SAID  A.  B.  doth  hereby  agree  to  lecantolke 
said  C.  jD.,  and  the  said  C.  D.  doth  hereby  agree  to  take  of  the  said  J.B.A 
that  messuage  or  tenement  of  him  the  said  A.  B.  situate  in  ,  with  fk 

yards,  oarden,  buildings  and  appurtenances  thereto  belonging,  now  in  ibe 
occupation  of  the  said  C.  D.  for  one  whole  year,  from  the  25th  day  of 
March  instant,  and  so  on  from  year  to  year,  until  thia  ^reement  shall  W 
determined  by  one  of  the  said  parties  giving,  in  the  first  or  any  sabseqseat 
year,  to  the  other  of  them  three  calendar  months'  notice  in  writing  (br  tbi 
purpose:  AT  AND  UNDER  the  yearly  rent  of  100/.,  payable  hy e^oal 
ttalf-yeaHy  payments,  on  the  29th  day  of  September  mnd  the  25th  dayflf 
March  in  each  year,  without  any  deduction ((£):  AND  IT  IS  ALSO  AGREED 
between  the  said  A.  B.  and  C.  JD.  that  the  said  C,  D.  shall  and  may  have^ 
hold,  use  and  enjoy  in  and  upon  the  said  messuage  and  premises,  the  faraiiBie 
and  other  effects  belonging  to  the  said  A.  B.,  and  mentioned  or  specified  ia 
the  schedule  hereunder  written,  during  such  time  as  the  said  CD.  tbaU  oos- 
tinue  to  hM  and  occupy  the  said  messuage  and  prgmisea  under  dns  8gfe^ 
ment,  but  not  in  any  other  manner,  or  for  any  further  or  other  titoe,  and  tt^ 
in  any  orher  house  or  place  whatsoever  :  AND  THAT  HE,  tbc  said  C.  D^ 
his  executors  or  administrators,  shall  pay  to  the  said  A.  B,,  his  ezecirtant 
administrators  or  assigns,  foi  the  use  of  the  said  articles  of  lumitore,  die  laa 

(6)  This  will  make  the  tenant  liable  to  effect  of  the  instruroeot   See  ante^  Book  U 

rebuild  in  case  of  fire;  see  ante,  896,  note  Chap.  IV.,  Sect  16,  p.  ISO. 

(/).  (d)  Under  thia  clause  the  tenant  wfflw 

(e)  It  is  as  well  in  all  agreements  to  add  obliged  to  eoatiaoe  to  pay  leot  ■^^'l^ 

a  clause  eimilar  to  that  at  the  end  of  the  sUnding  the  premises  an  destroyed  by  i^ 

form  in  Sect.  7,  p.  1K4,  oris  Sect  10,  p.  946,  See  ante,  895,  note  (^}r  and  896,  aeie  (<> 
to  prevent  any  question  ariaing  as  to  the 
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of  40^  a  year,  in  addhion  to  the  said  yearly  rent  of  100/.,  and  by  hal^year 
{Miyments  on  the  days  and  times  appointed  for  the  payment  of  the  said  rei 
of  100/.,  and  clear  of  all  deductions  on  any  account  whatsoever (e):  AND  TH 
SAID  C.  JD.  doth  hereby  agree  with  the  said  A.  fi.,  that  he  the  said  C.  Z).,  h 
executors  or  administrators^  shall  and  will,  from  time  to  time  during  the  tin 
be  shall  continue  to  hold  and  occupy  the  said  messuage  and  premises  und( 
this  agreement,  well  and  substantially  repair  and  keep  repaired,  at  his  or  the 
own  expense,  all  the  glass  and  other  windows,  window  shutters,  locks,  fasten 
ings,  bells  and  all  other  fixtures  in,  upon  and  belonging  to  the  said  pre 
mises,  and  leave  the  same  in  such  good  repair  at  the  time  of  quitting  th 
occupation  of  the  said  premises  :  AND  SHALL  NOT  NOR  WILL  wilful! 
injure  all  or  any  of  the  said  furniture  and  effects,  or  use  them  as  furnitur 
for  or  in  any  other  house  than  the  said  messuage :  and  so  far  as  circumstance 
will  permit  (and  the  reasonable  use  thereof,  and  damage  thereto  by  fire,  onl; 
excepted)  shall  and  will  keep  and  preserve  the  same  in  such,  or  the  same 
or  the  like  state  and  condition  as  at  present :  and  supply  and  make  good  (b] 
replacing  articles  of  the  same  sort  and  value)  all  such  articles  of  furnitun 
and  ejects  as  shall  be  broken  or  destroyed  by  any  unavoidable  accident 
AND  AT  THE  time  of  quitting  the  occupation  of  the  said  messuage  and 
premises,  shall  and  will  deliver  up  to  the  said  A,  B,,  his  executors,  adminis- 
trators or  assigns,  or  leave  in  or  upon  the  said  messuage  or  premises  all 
the  said  furniture  and  other  effects,  in  such  state  and  condition  as  aforesaid, 
except  such  articles  as  shall  be  broken  or  destroyed  as  aforesaid,  and  in  lieu 
thereof  all  such  articles  as  shall  have  been  substituted  as  aforesaid  (/),  and 
damage  thereto  by  fire  also  excepted.     WITNESS  the  hands  of  the  said 
parties. 

Thb  Schedolb  to  which  the  above- written  memorandum  of  agreement 
refers.     [^Here  tel  out  the  articles.'] 

Sect.  S. — A  ihort  Agreement  for  Letting  a  House  for  One  Year  certain^  and 
afterwards  on  a  Three  Months"  Notice, 

Memorandum  of  an  agreement,  made  and  entered  into  this 
1st  day  of  June,  in  the  year  of  our  Lord  1855,  between  A,  B,  of,  8cc,  of  the 
one  part,  and  C,  D,  of,  8cc,  of  the  other  part,  whereby  the  said  A.  B,  hath 
agreed  to  let  to  the  said  C,  D.,  and  the  said  C.  JD.  hath  agreed  to  take,  all  that 
messuage  or  tenement  with  the  appurtenances,  situate  at  ,  in  the  county 

of  y  for  one  year  certain  from  the  date  hereof;    and  afterwards 

until  the  expiration  of  a  three  months'  notice  to  quit,  which  shall  at  any 
time  be  given  by  either  of  the  said  parties  to  the  other  of  them,  for  leaving 
the  said  premises  at,  or  at  any  time  afler,  the  expiration  of  the  said  year ; 
at  and  under  the  yearly  rent  or  sum  of  100/.  of  lawful  money  of  Great 
Britain,  or  a  proportionate  part  thereof,  for  anytime  less  than  a  year  that  the 
said  C.  D.  shall  occupy  the  said  premises  after  the  expiration  of  the  said 
first  year  hereinbefore  mentioned.     IN  WITNESS,  &c. 

Sbct.  4. — Agreement  for  Letting  a  Cottage  at  a  Weekly  Hiring. 

Agreement  made  this  day  of  ,  in  the  year  of  our  Lord 

1855,  between  A.  B.  of  ,  in  the  county  of  ,  of  the  one  part,  and 

C.  Z).  of  ,  in  the  county  of  ,  of  the  other  part :  THE  said  A.  B. 

agrees  to  let  and  the  said  C.  D.  agrees  to  hire  all  that  messuage,  tenement  or 
cottage,  with  the  garden  and  premises  belonging  thereto,  situate  at 

(e)  It  is  perhaps  better  not  to  reserve  the  be  added.    A  clause  may  also  be  added  to 

two  rents  separately ;  see  Newton  v.  Ander-  oblige  the  landlord  to  repair  the  roof  and 

ten,  2  New  Rep.  224 ;  ante,  349.  main  walls  and  timbers,  or  to. do  other  ne- 

(/)  If  the  landlord  is  to  pay  taxes,  &c.,  cessary  repairs, 
a  clause  similar  to  that,  ante,  p.  902,  should 
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Book  IV.     aforesaid,  and  now  in  the  occu[>ation  of  Z.  M.  upon  tbe  terms  following,  thtf 
CbaptekIIL   is  to  say,  that  the  said  C.  D.  may  peaceably  hold  and  occupy  the  said  pre- 
Sect.  i.       mises  so  long  as  the  said  A.  B.  and  C.  A  shall  agree,  that  is,  until  one  ptrty 
shall  give  to  the  other  party  one  week's  notice  to  quit  or  of  his  mtentioo  to 
quit,  such  notice  to  be  delivered  either  personally  or  lefl  at  the  usual  place 
of  residence  of  tbe  party  so  warned,  and  to  end  on  a  Saturday  in  any  week: 
THAT  the  said  C,  D,  shall  pay  to  the  said  A.  B,  the  rent  or  sum  of 
shillings  per  week  and  every  week  during  the  continuance  of  this  agreeioeDt; 
and  for  every  week  he  shall  hold  over  after  such  notice  to  quit  shall  hate 
been  given,  and  one  week  shall  have  expired  from  the  service  or  delivery  of 
such  notice,  double  the  rent  hereby  reserved  shall  be  payable  in  respect  of 
the  same  premises,  and  shall  be  recoverable  by  distress  and  sale  of  tbegoodi 
and  chattels  of  the  said  C.  D.,  and  by  every  other  manner  provided  b}  lav 
for  the  recovery  of  rent  in  arrear ;  nevertheless  the  said  A,  B,  shall  not  be 
in  anywise  prevented  by  the  last -mentioned  clause  from  proceeding  by  eject- 
ment  or  summons,  or  otherwise  to  recover  possession  of  the  said  premitei 
after  the  expiration  of  such  notice  as  aforesaid :  AND  the  said  C.  D.  hereby 
agrees  faithfully  to  fulfil  the  terms  of  this  agreement  on  his  part  to  be 
performed,   that  he  will  keep  all  the  glass   windows  and  all  tbe  inside 
parts  of  the  said  premises  well  repaired,  that  he  will  reinstate  and  repair 
all  such  damage  to  the  outside  parts  of  the.  said  premises,  and  the  oat* 
buildings  and  fences,  as  shall  be  occasioned  by  his  own  neglect  or  default, 
that  if  he  fail  to  do  so  after  one  week's  notice  from  the  said  A.  B^  or  bii 
steward  or  agent,  then  the  said  A,  B.  may  repair  and  make  good  the  sane, 
and  recover  the  cost  and  expense  thereof  from  the  said  C.  D. :  THAT  be 
the  said  C.  D.  will  not  carry  on  or  permit  to  be  carried  on  any  trade  or 
business  whatsoever  on  the  said  premises,  nor  underlet  any  part  of  the  said 
premises,  nor  take  a  lodger  without  the  previous  consent  in  writing  of  tbe 
said  A,  B. ;  and  also  that  he  will  keep  the  garden  ground  well  tilled,  culti- 
vated and  in  good  condition :  AND  the  said      '       hereby  agrees  to  pay  all 
rates  and  taxes  in  respect  of  the  said  premises:  WITNESS  the  bands  of 
the  said  parties  the  day  and  year  first  above  written. 

Witness  to  the  signing  by  (' 
the  said  [ 

Witness  to  the  signing  hy 
the  said  ) 

Sect.  5. — Agreement  for  Unfurnished  Lodgings, 

Memorandum  of  an  agreement,  made  and  entered  mtod-i 
20th  day  of  May,  1855,  by  and  between  A.  B.  of,  &c.  of  the  one  part,  and 
C.  D.  of,  &c.  of  the  other  part,  whereby  the  said  A.  B.  agrees  to  let,  and  tbe 
said  C.  jD.,  agrees  to  take  the  rooms  or  apartments  followmg  :  that  is  to  lay, 
the  entire  first  floor,  and  one  room  in  the  attic  story  or  garrets,  and  a  back 
kitchen  and  cellar  opposite  [with  the  use  of  the  yard  for  drying  linen, or 
beating  carpets  or  clothes],  and  other  conveniences  and  appurtenances  thereto 
belonging,  being  part  of  a  house  and  premises  in  which  the  said  A.  B.  no* 
resides,  situute  and  being  in  Tower  Street,  in  the  city  of  London ;  to  have 
and  to  hold  the  said  rooms  or  apartments  with  their  appurtenances  [and  tbe 
use  of  the  said  yard  as  aforesaid!  for  and  during  the  term  of  half  a  year, 
to  commence  from  the  1st  day  of  June  next  after  the  date  hereof,  at  and  for 
the  yearly  rent  or  sum  of  52/.  of  lawful  money  of  Great  Briuin,  payable 
quarterly,  by  even  and  equal  portions  (/);  the  first  quarterly  payment 
to  be  made  on  the  Ist  day  of  September  next  ensuing  the  date  hereof;  and 
it  is  further  agreed  by  and  between  the  parties  hereto,  that  at  the  expi- 
ration of  the  said  term  of  half  a  year,  the  said  C.  D,  may  hold,  occupy  ad 
enjoy  the  said  rooms  or  apartments  [and  have  the  use  of  the  said  yard  ai 

(/)  See  tbe  notes  to  tbe  form  in  Sect.  2  as  to  fires  and  taxea. 
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aforesaid],  from  quarter  to  quarter,  for  so  long  a  time  as  the  said  C  D. 
A.  B,  shall  and  may  agree,  at  the  rent  of  ISl.  for  each  quarter,  and 
each  party  shall  be  at  liberty  to  determine  the  tenancy,  on  giving  to 
other  a  quarter's  notice  in  writing.     And  it  is  also  further  agreed  by 
between  the  said  parties  hereto,  that  when  the  said  C.  D.  shall  quit  the  ) 
mises,  he  shall  leave  them  in  as  good  stat^,  condition  and  repair  as  t 
shall  be  on  his  taking  possession  thereof  (reasonable  wear  only  excepti 
AS  WITNESS,  &c. 

Sect.  6. — Agreement  for  Furnished  Lodgings, 

Memorandum  of  an  agreement,  made  and  entered  into  t 
Ist  day  of  June,  in  the  year  of  our  Lord  1855,  by  and  between  A.  B,  of,  I 
grocer,  of  the  one  part,  and  C.  D,  of,  &c.  gentleman,  of  the  other  part, 
which  the  said  A,  B.  agrees  to  let  to  the  said  C.  D.  a  room  or  apartment 
one  pair  of  stairs  forwards  in  his  the  said  A,  B'%  house,  situate  in  Chisw 
Street,  in  the  pirish  and  county  aforesaid,  ready  furnished ;  together  with  t 
use  and  attendance  of  his  woman  servant,  in  common  with  the  other  lodge 
(at  such  hours  and  times  when  he  himself  can  spare  her) ;  and  also  the  u 
of  a  cellar,  at  the  rent  of  5/.  of  lawful  money  of  Great' Britain  per  quartei 
And  the  said  C.  D,  agrees  to  take  the  said  room  or  apartment,  with  the  vk 
of  the  servant  and  cellar  as  aforesaid,  at  the  rent  aforesaid,  and  also  to  fin 
and  provide  for  himself  all  manner  of  linen,  and  china  or  crockery  wai 
i^hatsoever,  that  he  shall  have  occasion  for,  and  that  if  he  shall  break  c 
damage  any  part  of  the  furniture  of  the  said  A.  B.^  he  will  make  good  o 
repair  the  same,  or  pay  him  sufficient  to  enable  the  said  A,  B,  to  put  the  sam 
in  the  same  plight  and  condition  as  they  now  are  in.     And  it  is  further  agreed 
that  if  either  party  shall  be  desirous  of  determining  the  tenancy,  he  shal 
respectively  give  or  take  a  quarter's  notice  in  writing,  to  expire  at  the  em 
of  any  quarter  {g).     AS  WITNESS,  &c. 

Sect.  7. — Short  Demise  from  Year  to  Year  of  a  Farm. 

IVIeMORANDUM,  made  the  1st  day  of  March,  in  the  year  of  our  Lore 

1 855^  between  A.  B,  [^tandlord"]  of,  &c.  of  the  one  part,  and  C.  D.  [tenant 

of  Bray,  in  the  county  of  Berks,  farmer,  of  the  other  part,  whereby  the  saic 

A.  B,  lets,  and  the  said  C.  D.  agrees  to  take  and  hold  of  him  as  tenant 

ALL  that  and  those  farms  and  lands  called  Ock wells,  situate  in  the  parishet 

of  Bray  and  Waltham,  in  the  county  of  Berks  (excepting  a  small  plantatior 

called  Timber  Close),  from  Michaelmas-day  now  next  ensuing,  upon  th< 

terms  following :  that  is  to  say,  tenant  to  be  deemed  tenant  from  year  tc 

year ;  to  enter  on  fallows  at  Lady-day,   1 855,  on  the  other  lands,  and  th< 

house  and  buildings  (except  barns),  at  Michaelmas  next,  and  on  the  barm 

at  May-day,  1856;  either  party  may  determine  the  tenancy  by  a  notice  ii 

writing,  of  nine  calendar  months  or  upwards,  expiring  on  any  Michaelmas' 

day  ;  tenant  to  quit  in  like  manner  as  before  expressed  concerning  his  entry 

RENT  120/.  payable  half-yearly,  at  Lady-day  and  Michaelmas-day,  withou 

any  deduction  on  account  of  any  [rent-charge  in  lieu  of  tithes  (A)],  tax,  rate(t 

or  assessment,  now  in  existence,  or  hereafter  to  be  imposed,  or  on  any  othei 

account,  except  the  quit-rent  and  the  land-tax,  which  are  to  be  paid  by  th< 

landlord:  LANDLORD  to  cause  the  under- mentioned  repairs  to  the  barm 

to  be  done  as  soon  as  conveniently  can  be  after  Lady-day,  1855,  at  his  owi 

costs,  and  to  do  the  other  undermentioned  repairs  before  Christmas,  1855 

landlord  to  keep  buildings  in  tenantable  repair ;  tenant  to  keep  the  gates 

stiles,  bars  and  fences  in  good  repair,  landlord  providing  rough  timber 

TENANT  not  to  lop,  cut  or  top  any  oak,  ash  or  elm  tree,  or  tiller,  o: 

{g)  See  the  notes  to  the  previous  forms  (A)  See  ante,  note  (e),  p.  895. 

in  Sects.  1  and  2.  (•)  See  ante,  notes  {g)  and  (A),  p.  895. 
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To  receive 
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sapling  on  the  estate,  except  pollards  usually  lopped  and  topped,  nd 
that  only  for  the  loppings  and  toppings  to  be  solely  used  for  making  tad 
repairing  the  fences  to  the  estate ;  and  to  cut  and  plash  the  quick-hedget 
and  other  fences  on  the  premises,  in  a  husbandlike  manner,  to  throw  apthe 
soil  to  the  roots  of  such  quick  and  other  fences,  and  to  keep  the  ditcka 
cleaned  and  scoured,  and  the  drains  and  watercourses  free  and  open: 
TENANT  not  to  mow  any  grass  or  meadow-land  above  once  in  any  ooeyeir 
of  his  tenancy,  and  if  he  break  up  any  old  meadow  or  pasture-land,  onleii 
by  the  landlord's  consent  in  writing,  then  to  pay  the  further  yearly  rent  of 
10/.  for  every  acre  so  broken  up,  and  so  in  proportion  for  any  greater  or  lets 
quantity  than  an  acre :  Tenant  to  crop  the  arable  land  in  each  year  at  ibt- 
lows :  namely,  one  equal  third  part  thereof  with  wheat  or  barley,  one 
other  equal  third  part  with  beans,  peas,  tares,  clover  or  oats,  and  tke 
remaining  third  part  to  be  in  fallow  :  All  turnips  grown  on  any  part  of  die 
farm  to  be  consumed  by  sheep  on  the  land  whereon  such  turnips  rnij  be 
grown  :  same  land  not  to  be  cropped  with  wheat  twice,  or  with  wheat  aid 
barley  in  any  period  of  three  years :  Tenant  to  use  and  consume  on  the 
farm  all  hay  and  straw  made  and  grown  thereon  :  Tenant  to  uae  and  spresd 
dung  and  manure  arising  or  made  on  the  farm,  in  such  manner  as  that  every 
acre  in  tillage  of  the^farm  aforesaid  may  be  well  manured  once  in  every  tkree 
years  of  his  tenancy  (except  that  all  hay  and  wheat  straw  on  the  farm,  dd- 
consomed  at  the  expiration  of  the  tenancy,  may  be  purchased  by  the  landferd 
or  succeeding  tenant,  at  a  fair  valuation  by  two  indifferent  persons,  one  to  be 
named  by  each  party) :  Tenant  to  leave  on  the  premises,  without  compeass- 
tion,  not  only  lent  and  white  straw  arising  upon  or  from  the  premises,  re- 
maining unconsunied  thereon  at  the  expiiation  of  his  tenancy,  hot  also  all 
dung  and  manure  arising  or  made  on  the  farm,  and  then  remaining  uocoa- 
sumed  :  Tenant  to  keep  clean  by  well  hoeing,  twice  at  least,  and  weeding  all 
the  land  whilst  cropped  with  beans,  p^as,  tares  or  clover  :  Tenant  to  endea- 
vour to  prevent  any  injury  by  persons,  cattle  or  sheep,  to  any  of  the  hedges, 
or  trees,  or  fences,  and  to  preserve  the  same,  and  not  to  do  any  injury  to 
any  timber  or  other  trees,  in  taking  such  loppings  as  before  allowed  him: 
LANDLORD  alone,  or  with  any  other  or  others  in  his  company,  may  aboot 
game  on  the  estate :  Tenant  to  permit  the  cottager  to  continue  peiiouUy 
to  hold  the  cottage  on  the  estate  at  the  present  rent  of  40a.  perannon: 
Tenant  not  to  crop  or  sow  any  of  the  land  with  rape,  flax,  hemp  or  woad; 
TENANT  not  to  underlet  or  assign  the  premises,  or  any  part  thereof  (ex- 
cept the  cottage) :  TENANT,  on  quitting  the  farm,  to  receive  such  pecs- 
niary  compensation  for  improvements  in  banking  and  fenciog  withio  fivt 
years,  and  good  under-draining  within  ten  years,  as  two  arbitrators  skifl 
award ;  which  arbitrators  shall  abate,  according  to  the  benefit  derived  by 
the  tenant  from  such  repairs,  improvements  and  additions,  and  uke  iato 
consideration  how  far,  at  the  expiration  of  the  tenancy,  they  may  be  heae- 
ficial  to  the  estate ;  and  such  arbitrators  shall  be  nominated  one  by  caeb 
party,  on  the  request  of  either  party,  and  if  either  party  neglect  or  refuse » 
nominate  his  arbitrator,  the  other  party  may  nominate  both  arbiiraton. 
Provided  always,  that  this  present  instrument  shall  operate  as  a  lease  or 
present  demise'  of  the  said  premises  and  of  every  part  thereof,  and  not  as  as 
agreement  for  a  future  lease  merely  (t).  IN  WITNESS  whereof  the  aaid 
parties  hereto  have  set  their  hands  and  seals  {j)  the  day  and  year  fint 
aforesaid. 

Signed,  sealed  and  delivered  >  A.  B»    (l.s.) 

in  the  presence  of  I  C.  D.    (us.) 

G.H, 

G.P. 


(0  See  Perring  v.  Brooke,  I  Mood.  & 
Rob.  510 ;  7  Car.  &  Pay.  360 ;  and  ante, 
Book  I.,  Chap.  IV.,  Sect  16,  p.  180. 
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Sbct.  9. — Agreement  for  Granlmg  a  Lease  of  a  Hauej  ^ 

Memorandum  of  agreement  made  and  entered  into  dn&t 
day  of  November,  1854,  between  i^.  fiL,  of  ,  of  the  one  put,  ad 

C.  2).,  of  ,  of  the  other  part,  whereby  the  said  J.  B.  agrees  tint  be  v3 

by  indentare,  to  be  executed  on  or  before  Michadmas-day  next,  deomeiBd 
let  to  the  said  C.  Z).  ALL  that  messuage  or  tenement,  with  the  gafdeoaad 
appurtenances  thereto  belonging,  situate,  lying  and  being  in  Bray,  ia  the 
parish  of  Bray,  in  the  county  of  Berks,  now  or  late  in  the  occapatioQ  of/  f, 
together  with  all  that  field  or  close  situate,  lying  and  beins  in  Bnj  tfin- 
said.  called  or  known  by  the  name  of  Foxley-close,  now  or  late  in  tbe  (ic» 
pation  of  G.  H^  TO  HOLD  to  the  said  C.  /).,  his  executors,  adnuiitti- 
tors  and  assigns,  Iran  Michaelmas-day  aforesaid,  for  and  daring  the  tenirif 
twenty  years,  at  and  under  the  clear  yearly  rent  of  40/.,  payaMe  qoariKk 
of  dear  of  ^  taxes  and  deductions  whatsoever  (/)  (land  tax  excepted):  AND 
in  which  said  lease  there  shall  be  contained  coTcnants  on  the  pvt  of  tkflii 
A.  B.,  his  executors,  administrators  and  assigns^  for  quiet  eDJoymesi:  al 
that  he  shall  allow  out  of  the  first  year's  rent  of  the  said  premises  tbetf 
of  towards  the  repairs  thereof:  and  that  be  shall  also  psj  dl  ik 

taxes  in  respect  of  the  said  house  up  to  Michaelmas-day  nest:  [aoddd 
also  indemnify  the  said  C  Z).  and  his  executors,  administrators  vbA  m^ 
from  the  ground-rent  thereof  during  the  said  term]  :  and  on  the  put  of  ik 
said  C  />.,  his  executors,  administrators  and  assigns,  to  pay  the  rest;  af 
to  pay  all  taxes,  rates  and  assessments  (the  land  tax  excepted),  to  rqisr 
and  keep  in  repair  the  premises  (damages  by  fire  excepted),  and  todeKier 
op  the  same  at  the  end  of  the  term  in  ^jooA  repair  (except  as  last  afore«4: 
with  ^  other  usual  and  reasonable  covenants ;  and  a  proviso  for  the  re-oUT 
of  the  said  A.  B.,  his  executors,  administrators  or  ass%ns,  in  ease  of  a** 
payment  of  the  rent  for  the  space  of  twenty-one  days  after  either  of  the  sad 
rent  days,  or  the  non-performance  of  the  covenants.  AND  THE  SAID 
C.  />•  hereby  agrees  to  accept  of  the  said  lease  on  the  terns  afore»i 
PROVIDED  ALWAYS,  &c.  (m).  AND  it  is  mutually  agreed  tltttik 
eosts  of  this  agreement,  and  of  making  the  said  lease  and  a  conoef/^ 
thereof,  shall  be  borne  by  the  said  parties  equaDy.     IN  WITNESS,  &c 


PartMS,ftc 


Yearly  RcBU 


Aadafonhcr 
RMtoT^fcr 
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Me 
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Sect.  10. — Agreement  for  granting  a  Farwumg  Lease. 

Memorandum  of  an  agreement  made  this  first  diyrf 

June,  in  the  year  of  our  Lord  1855,  between  A.  B.,  &c.,  of  tbe  one  pBt 
and  C  /).,  &c,,  of  the  other  part,  whereby  it  is  agreed  that  tbe  said  i.& 
shaO,  on  or  before  the  29th  day  of  September  next  ensuing,  make  ami  e^ 
cute  unto  tbe  said  C.  Z).,  his  executors  or  administrators,  a  good  and  wj 
lease  of  all  that  messuage,  &e,,  and  all  those  several  closes,  pieces  or  paicv 
of  land,  &c ,  wiih  the  appurtenances  thereunto  belonging,  for  tbe  tens  <" 
fourteen  years  from  the  said  ti9th  day  of  September:  AT  THE  yearly  it' 
of  y  payable  half-yearly,  dear  of  all  deductions  for  taxes,  ^  ^^ 

other  account  whatsoever  (n)  (except  land  lax) :  the  first  payment  o^  ^^ 
tent  to  be  made  at  Lady-day  next:  AND  AT  AND  under  tbe  fimf 
yearly  rent  of  5L  for  every  acre,  and  so  in  proportion  for  a  less  qniB<<f 
of  meadow  or  pasture  ground,  which  shall  be  ploughed  or  coDvefKd  fl* 
tOlage,  contrary  to  a  covenant  to  be  contained  m  tbe  said  lease,  as  bereiS' 
after  directed ;  the  first  payment  of  the  last-mentioned  rent  to  be  ^""^^ 
the  first  half-yearly  rent  day  after  such  ploughing  and  conversion  iototifiif 
as  aforesaid:  AND  IN  THE  SAID  LEASE  there  shall  be  coooioj 
covenants  on  tbe  part  of  the  said  C  Z).,  his  executors,  adminiatiaton  ^ 


(0Seeaiite,not«8(e),(/XCff)and(AX      -«*«».  ,,w  ^W.i. 

p.  8^  (»)  See  ante,  notes  (#),  (A  W«^** 

(a)  See  die  proviao  at  the  end  of  die      p.  895. 
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Book  IV.     sent  demise  of  the  said  premises,  or  of  any  part  thereof,  or  any  fordier  or 
CHArTEE  III.   otherwise  than  as  an  agreement  for  a  future  lease (p).    IN  WITNESS,  &c. 
Sect.  10. 


I  Parties,  &C. 
b^CoTeiiants. 


^^  to  operate 
ran  actual 


Sect.  11. — Another  Agreement  for  granting  a  Farwnng  Lta$e. 

Memorandum  of  an  agreement  made  and  entered  into  tlm 
day  of  ,  in  the  year  of  our  Lord  1 855,  between  A.  B^  oC  &C., 

of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part.  THE  SAID  A.  I 
doth  hereby  for  himself,  his  heirs  and  assigns,  agree  with  the  said  C.  Dn  ^ 
executors  and  administrators,  in  manner  following ;  that  is  to  say,  that  be 
the  said  A.  B,^  his  heirs  or  assigns,  or  some  or  one  of  them,  shall  sod  wiQ, 
on  or  before  the  25th  day  of  December  now  next  ensuing  the  date  beno( 
make,  execute  and  deliver  an  indenture  of  lease  to  the  said  C.  D.,  bn  ex^ 
cutors  and  administrators,  at  the  costs  and  charges  of  the  said  C.  Dn  ^ 
executors  or  administrators,  of  all  that  messuage,  farm  and  hereditamcBti 
called  or  known  by  the  name  of,  &c.,  situate  at,  &'c.,  with  the  appurteoincci, 
for  the  term  of  fourteen  years,  to  be  computed  from  the  said  25th  day  of 
December,  at  the  yearly  rent  of  :  And  it  is  hereby  further  agreed 

and  declared,  by  and  between  the  said  parties,  that  there  shall  be  omtaioed 
in  the  said  indenture  of  lease,  all  such  covenants,  provisoes  and  coodiiioai 
as  are  reasonable  and  usual  in  leases  of  premises  of  a  like  nature  in  tlie 
neighbourhood  or  county  where  the  said  farm  and  hereditaments  are  situate; 
and  that  in  the  meantime,  and  until  the  said  indenture  of  lease  shall  be  at- 
cuted,  nothing  in  these  articles  contained  shall  be  construed  into  a  presot 
actual  demise  of  the  said  farm  and  premises  (^):  And  the  said  C.  D.  dod 
hereby  for  himself,  his  executors  and  administrators,  promise  and  agree  ts 
and  with  the  said  A.  B,^  his  heirs  and  assigns,  that  he  or  they,  or  si'ineor 
one  of  them,  shall  and  will  execute  and  deliver  to  the  said  A,  B^  bis  bein 
or  assigns,  a  counterpart  of  the  said  intended  indenture,  at  the  sane  tine 
that  the  said  A.  B.,  bis  heirs  or  assigns,  shall  execute  and  deliTer  onto  tk 
said  C.  /).,  his  executors  or  administrators,  such  intended  indenture  of  lev^ 
as  aforesaid.     IN  WITNESS,  &c. 


Sect.  12. — Another  Agreement  for  granting  a  Farming  Lease. 

Memorandum  of  a  future  lease  to  be  granted  by  i.fi.» 

C.  D.,  of,  &c. 

Term — Twenty-one  years  and  a  half,  terminable  on  any  elevcntb  diy  ^ 
October  by  three  years'  notice  to  quit  given  by  either  party. 

Rent — 150/.  per  annum,  the  tenant  paying  all  rent-charges  in  liw  " 
tithes,  parochial  rates  and  assessments,  quit  rents  and  all  other  charges  ob 
the  property  except  the  landlord's  portion  of  the  property  Ux. 

Repairs. — The  tenant  to  covenant  to  keep  and  leave  the  house  and  pre- 
mises in  good  tenantable  repair  (damage  by  fire  excepted),  the  UodW 
finding  bricks,  lime,  timber,  tiles,  slates  and  paint  for  the  said  repairs  witbii 
ten  miles  of  the  premises,  the  tenant  to  find  all  labour  for  the  repiirs,  stn» 
for  thatching  and  carriage  of  materials,  not  exceeding  ten  miles. 

The  interior  of  the  house  to  be  painted  witb  two  coats  of  good  oil  colocf 
paint  at  least  once  in  three  years. 

The  tenant  not  to  do  any  act  to  invalidate  any  policy  against  fire  efleded 
by  landlord. 

The  tenant  to  cultivate  the  lands  in  a  good  and  husbandlike  manner  dsrag 
the  term,  and  to  covenant  for  the  last  three  years  of  the  term  or  after  woa 


(/>)  SeePtrring  ▼.  Brooke,  1  Mod.&  Rob. 
612;  7  Car.  &  Pay.  360;  and  ante.  Book  I., 
Chap.  IV.,  Sect  Id,  p.  ISO.  If  the  agree- 
ment does  not  ooouin  more  than  1080 
words,  this  clause  will  certainly  make  it 


sobject  to  a  stamp  of  2«.  6dL  ooJy;  tt^"^ 

(q)  See  another  form  at  the  aid  ti» 
previous  agreement. 
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to  quit  has  been  given  to  cultivate  the  lands  in  the  following  manner :  ^ 
to  leave  more  than  one-third  of  the  said  arable  lands  in  any  one  of  the  h 
three  years  or  in  any  one  of  the  three  years  aAer  notice  to  quit  has  be 
given,  cropped  with  wheat,  or  one-sixth  barley  or  oats,  and  not  to  leave  le 
than  one-third  of  the  said  arable  lands  during  the  time  before  mentione 
wheat  tilth,  not  less  than  one-third  of  which  shall  be  clover  ley,  the  clov* 
having  been  sown  in  barley  or  oats  after  fallow,  the  remainder  of  the  whe. 
tilth  to  be  bean  or  pea  gratten,  to  be  three  times  horse  hoed  and  twice  ban 
hoed^  and  kept  free  from  weeds,  and  left  in  the  last  year  clean,  fit  for  a  whej 
tilth :  And  not  to  leave  less  than  one-sixth  of  the  said  arable  lands  durin 
the  said  three  years  fallow,  three  times  ploughed  and  dressed,  cropped  wit 
turnips,  the  turnips  to  be  set  out  and  side  hoed,  and  left  in  the  last  year  fre 
from  weeds,  the  manure  and  turnips  previously  to  the  last  year  to  be  used  am 
spread  on  the  land :  The  tenant  to  pay  an  additional  rent  of  three  pounds  fo 
every  acre,  and  in  proportion  for  less  than  an  acre,  for  any  of  the  lands  no 
so  used  and  cropped  during  the  last  three  years  or  after  notice  to  quit  hat 
been  given  to  be  recoverable  as  rent. 

The  lease  to  contain  all  other  usual  clauses  as  to  timber,  game,  and  re-entry 
for  nonpayment  of  rent,  whether  demanded  or  not,  and  for  bankruptcy,  in- 
solvency and  nonperformance  of  covenants. 

The  rent  to  be  paid  half-yearly,  that  is  to  say,  on  the  11th  October  and 
the  6th  April. 

The  lease  to  commence  from  the  day  of         ,18, 

The  landlord  to  covenant  to  pay  for  the  rent,  rates  and  labour  with  the 
turnip  seed  on  fallow,  the  labour  on  the  manure,  and  feed  price  for  the  straw, 
being  the  produce  of  the  last  year,  by  valuation  to  be  made  in  the  usual 
way. 

Either  party  to  be  at  liberty  to  demand  an  indenture  of  lease  at  any  time. 
This  instrument  to  be  an  agreement  for  a  future  lease  only.    Dated  this 
day  of         ,  A.D.  18. 

IN  WITNESS,  &c. 


Sect,  IS. — Agreement  for  the  Purchase  of  a  Freehold  Howe  and  Premises, 

Memorandum  of  agreement,  made  and  entered  into  this 

day  of  ,  1855,  between  A.  B,,  of  ,  of  the  one  part,  and  C.  /).,  of  I 

,  of  the  other  part,  as  follows ;  viz.  The  said  A.  B.  doth  hereby  agree,  by 
good  and  sufficient  conveyances  in  the  law,  at  or  before  Christmas-day  next, 
to  assign,  sell  and  convey  unto  the  said  C,  />.,  his  heirs  and  assigns,  free  from 
all  incumbrances  whatsoever  and  howsoever,  ALL  THOSE  three  houses,  P 
yards  and  appurtenances,  together  with  all  and  every  the  gates,  locks  and 
fixtures  therein  and  thereon,  situate  in  ,  in  the  parish  of  ,  London, 

and  also  a  piece  of  ground  near  thereto  adjoining,  now  in  the  possession  of 
E,  F,,  Esq.,  to  hold  unto  him  the  said  C.  A,  his  heirs  and  assigns  for  ever, 
at  and  for  the  price  or  sum  of  pounds  of  lawful  money,  &c.,  to  be  paid 

unto  the  said  A.  B,  by  the  said  C.  Z).,  on  a  sufficient  title  being  made  out 
and  executed  unto  the  said  C  D.  by  the  said  A.  B. :  AND  ALSO  to  assign  Iiu 
over  unto  the  said  C.  D,  the  several  policies  of  insurance  of  the  said  houses, 
and  clear,  pay  and  discharge  all  taxes,  charges,  incumbrances  and  imposi- 
tions charged  or  assessed  on  the  said  premises  unto  Christmas-day  aforesaid, 
and  to  indemnify  the  said  C  D,,  or  reimburse  him  on  account  thereof:  AND  Pui 
THE  SAID  C.  D.,  on  his  having  by  the  conveyances  aforesaid  the  said  ™<>' 
premises  assigned  and  conveyed  unto  him,  at  or  by  the  time  aforesaid,  and 
m  manner  aforesaid,  doth  hereby  agree  to  pay  unto  the  said^.  B,  the  price 
or  sum  aforesaid  for  the  same,  and  has  now  paid  unto  the  said  A,  B.  the  sum 
of  10/. (r)  in  part  of  the  purchase-money  aforesaid.     AS  WITNESS,  &c. 

(r)  There  should  be  a  receipt  for  the  money  in  part  of  the  purchase. 
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Sect.  14. — Agreement  for  the  Sale  of  Leasehold  Property. 

Memorandum  of  an  agreement,  made  and  entered  into  thk 

day  of  ,  1855,  between  C.  D.,  of,  &c.,  and  E,  F.,  of,  &c.,is 

follows :  THE  SAID  C.  D.  doth  hereby  agree  to  sell  and  the  said  £.  P.  to 

Surcbase,  at  and  for  the  price  or  sum  of  of  lawful  money  of  Greit 

iritain,  all  the  estate  and  interest  of  the  said  C.  D,  of  and  in  the  terenl 
messuages,  lands,  tenements  and  hereditaments,  now  held  by  the  said  C.  D. 
for  the  term  of  years  [or  "  for  and  during  the  life  (or  lives)  of,  &c,"it 
the  case  may  be']  by  virtue  of  a  lease  thereof,  bearing  date  the  day  of  , 
and  granted  by  A.  B,,  of,  &c. :  AND  THE  SAID  C.  D.  doth  hereby  pro- 
mise and  agree  to  deliver  at  his  own  expense  to  the  said  E,  f .,  his  execnton 
or  administrators,  a  full  and  satisfactory  abstract  of  title,  within  sefen  daji 
next  after  the  date  hereof,  but  so  as  he  shall  not  be  compelled  to  prodna 
the  title  of  the  said  A*  B.,  the  original  lessor  of  the  said  hereditaroeau  and 
premises:  AND  FURTHER,  that  he  will,  on  or  before  the  day  of 
now  next  ensuing  the  date  hereof,  upon  receiving  from  the  said  E.F.j\m 
executors  or  administrators,  the  said  sum  of  of  such  lawful  mooey  ■ 

aforesaid,  make,  execute  and  deliver  proper  conveyances  and  assaraacesof 
the  said  premises  to  the  said  E,  F,,  bis  executors  or  administrators,  at  tbe 
costs  and  charges  nevertheless  of  the  said  E.  F.,  his  executors  and  admiaii- 
trators:  AND  IT  IS  HEREBY  AGREED  and  declared,  that  on  the  pay- 
ment of  the  said  sum  of  ,  the  said  E.  F.,  his  executors,  admioistnton 
and  assigns,  shall  be  entitled  to  the  rents  and  profito  of  the  said  bods  aid 
premises  from  the  day  of  now  last  past,  up  to  which  time  all  taxeii 
rates  and  assessments,  payable  in  respect  of  the  said  premises,  have  beei 
paid  by  the  said  C.  D.    IN  WITNESS,  &c.  CD. 

EJ. 


%^   Agreement  be- 
?l[?  tween  a  I.and- 
■^^lord  and  Tenant 
;. .     for  building  a 
^.^     new  House  in 
'  "     room  of  an  old 
ij     one  to  be 
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».*     der  and  Grant 
of  new  Lease. 
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build. 


Sect,  15. — Agreement  for  Buildmg  a  new  House  in  the  room  of  an  oldcK' 

Articles  of  agreement,  made  and  entered  into  the  14th  day  of 
February,  1855,  between  A^  B.  and  C.  /).,  of,  &c.  (executors  and  trustees, 
named  in  the  last  will  and  testament  oiR.  C.,  late  of  the  same  place,  deccttd, 
for  and  on  behalf  of  /?•  C,  an  infant),  of  the  one  part,  and  E*  A,  of,  &t, 
widow,  of  the  other  part.  WHEREAS  the  said  E.  F.  is  tenant  for  die 
remainder  of  an  unexpired  term  of  thirty-one  years,  commencing  on  die  2^ 
day  of  December,  which  was  in  the  year  of  our  Lord  1845,  of  a  certain  oo- 
suage  or  public-house,  known  by  the  name  of  the  Goose  and  Gridiron,  ii 
street,  in  the  county  of  (part  of  the  estate  of  the  said  in&ot]^  it 

the  yearly  rent  or  sum  of  20/.,  late  in  the  occupation  of/.  P.,  as  undcr-tenal 
to  the  said  E.  F.,  at  the  yearly  rent  or  sum  of  40/.  AND  WHEREAS  ^ 
said  messuage  hath  lately  been  irreparably  damaged  by  accidental  fir«t  3B^ 
the  said  A.  B.  and  C.  D.,  being  advised  that  it  is  necessary  and  proper,  lo^ 
the  circumstances  of  the  case,  that  the  same  should  be  rebuilt  for  the  said 
E.  F.,  on  the  terms  and  conditions  hereinaAer  mentioned,  have  agreed  » 
rebuild  the  same  accordingly.  NOW  THESE  PRESENTS  WITNESS, 
and  it  is  hereby  agreed  by  and  between  the  said  ^.  B.  and  C.  D.,  on  die  fflrt 
of  the  said  infant  as  aforesaid,  and  the  said  £.  f*.,  that  they  the  said  J-  & 
and  C.  D.f  or  the  survivor  of  them,  his  heirs,  executors  or  admioistTaioH, 
shall  and  will  on  or  before  the  25th  day  of  December  now  next  eosuriig,<v 
as  soon  thereaAer  as  may  be,  erect  and  finish,  or  cause  to  be  erected  sal 
finished,  a  good  and  substantial  private  brick  dwelling-honse,  upon  the  ste 
and  in  the  room  of  the  said  public-house  so  damaged  by  fire  as  aforesiii 
with  all  necessary  lappurtenances  thereto,  agreeably  to  a  plan  and  elenti* 
thereof  accompanying  these  presents,  marked  with  the  letter  A.,  and  sigaed 
by  the  parties  hereto,  (the  said  bouse  so  to  be  erected  to  be  finished  ai  ^ 
the  inside  conveniences,  ornaments  and  decorations  thereof,  according  to  the 
directions  of  H.  H.,  of,  &c.y  on  the  part  of  the  said  J&  f .,  ber  executory 
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administrators  or  aBsigns,  and  P.  N.^  of,  &c.,  on  the  part  of  the  said  A. 
and  CD.):  AND  ALSO  SHALL  AND  WILL,  when  the  said  house,  w 
the  appurtenances,  shall  be  so  erected  and  finished,  grant  a  good  and  effect 
demise  or  lease  thereof  unto  the  said  E.  F.,  her  executors,  administrate 
and  assigns,  to  have  and  to  hold  unto  the  said  E,  F,,  her  executors,  adi 
nistrators  and  assigns,  from  the  said  25th  day  of  December  now  next  ensuii 
or  sudi  other  time  as  aforesaid,  for  the  term  of  nineteen  years  thence  ne 
ensuing,  at  and  under  the  yearly  rent  or  sum  of  51,  for  every  100/.  whi 
shall  be  necessarily  and  reasonably  expended  by  the  said  A.  B.  and  C.  J 
or  the  survivor  of  them,  his  heirs,  executors  or  administrators,  in  erectii 
and  finishing  the  same  fit  for  the  reception  and  habitation  of  the  said  E,  1 
her  executorSi  administrators  or  assigns ;  and  which  said  rent  is  to  be  fr 
and  clear  of  all  manner  of  taxes  and  assessments  whatsoever  {s)  (the  lai 
tax  excepted),  the  amount  of  such  expenditure  to  be  ascertained  and  setth 
by  the  said  P.  N.  on  the  part  of  the  said  A.  B,  and  C.  £>.,  and  the  said  H.  1 
on  the  part  of  the  said  £.  f.,  or  such  other  persons,  being  builders  or  su: 
veyors,  as  the  said  A.  B,  and  C.  Z)„  on  the  one  part,  and  E,  F,  on  the  othe 
shall  severally  appoint;  and  in  case  of  any  difference  between  the  said  buildei 
or  surveyors,  then  by  one  other  person  or  umpire,  to  be  by  them  appointee 
the  determination  in  either  case  to  be  made  by  the  said  appointees  or  umpii 
within  fourteen  days  after  reference  shall  be  made  to  them  ;  the  said  rent  t 
be  paid  and  payable  half-yearly,  on  the  days  and  times  whereon  the  rent  i 
the  now  subsisting  lease  of  the  said  E.  F,  is  made  payable :   AND  THl       i 
SAID  E.  F,,  for  herself,  her  executors,  administrators  and  assigns,  dotl 
consent  and  agree  to  accept  and  take  the  said  house  and  premises,  so  to  bi 
erected  and  finished  as  aforesaid,  on  the  terms  and  conditions  hereinbefon 
expressed,  and  to  execute  a  counterpart  of  the  lease  so  to  be  to  her  and  then 
granted  as  aforesaid,  and  to  surrender  and  give  up  her  now  subsisting  lease, 
and  all  her  estate,  right,  title  and  interest  therein  at  the  same  time:  AND      i 
IT  IS  further  agreed  between  the  said  parties,  that  the  said  E,  F.  shall  be 
discharged  from  the  payment  of  rent  reserved  on  her  said  now  subsisting      ' 
lease,  from  Michaelmas-day  last  past  until  the  said  25th  day  of  December 
next,  or  such  other  time  thereafter  as  the  said  house  to  be  erected  shall,  with 
the  appurtenances,  be  in  tenantable  condition  and  fit  for  habitation ;    and 
in  the  said  lease  to  be  granted  of  the  said  new  erected  house  and  premises, 
there  shall  be  contained  an  allowance  of  land  tax  in  favour  of  the  said  E.  F., 
and  all  such  other  covenants,  clauses,  provisoes  and  agreements  (such  only 
excepted  as  may  tend  to  vary  the  terms  of  the  agreement)  as  are  inserted  in 
the  now  subsisting  lease  to  the  said  E.  F.     IN  WITNESS  whereof  the  said 
parties  to  these  presents  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 
Signed,  sealed  and  delivered,  &c.  A.  B. 

CD. 
E.F. 

Sect.  16. — Agreement  for  Building  a  House, 

Memorandum  of  agreement,  made  and  entered  into  this 

day  of  ,  1855,  between  A.  R.,  of  ,  of  the  one  part,  and  C.  /).,  of 

,  of  the  other  part,  as  follows;  viz.  THE  SAID  C.  D.,  for  the  consi-  , 
deration  hereinafter  mentioned,  doth  agree  with  the  said  A.  B,  that  he  the  1 1 
said  C.  D.,  or  his  assigns,  will,  within  the  space  of  three  calendar  months 
next  following  the  day  of  the  date  hereof,  find  and  provide  all  fit  and  proper 
materials  and  things,  and  erect,  build  and  finish,  in  a  good,  sound,  sub- 
stantial and  workmanlike  manner,  one  brick  house  or  building  on  a  certain 
piece  or  parcel  of  ground,  situate  in  ,  &c.,  according  to  a  plan  thereof 

hereunto  annexed,  and  the  dimensions  following ;  that  is  to  say,  [here  insert 

{8\  See  ante,  notes  (e),  {£)  and  (A),  p.  895. 
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the  dimensions  of  the  building  and  scantlings  of  the  timber  intended  to  he  tad 
in  the  building  qjf  the  house']:  AND  THE  SAID  A.B.,  for  the  consideration 
aforesaid,  doth  agree  with  the  said  C.  D.  well  and  truly  to  pay  or  cause  to 
be  paid  unto  the  said  C.  JD.  the  sum  of  pounds  of  lawful  money  of  Greit 

Britain,  in  manner  following ;  that  is  to  say,  pounds,  part  thereof, » 

soon  as  the  foundation  of  the  said  house  shall  be  laid,  pounds,  other 

part  thereof,  when  the  brick  work  of  the  said  house  shall  be  carried  up  sod 
covered  in,  and  pounds,  being  the  remainder  thereof,  in  full  pajmat 

of  and  for  building  the  said  house,  when  the  same  shall  be  completed  iosde 
and  out  fit  for  occupation,  subject  to  the  approbation  of  E.  F,,  as  the  sur- 
veyor of  the  said  A.  Br.  AND  LASTLY,  THE  SAID  J.B.  and  C.D.do 
further  agree  to  execute  to  each  other,  with  all  convenient  speed,  articles  of 
agreement,  in  the  penalty  of  pounds,  for  the  true  performanoeofiD 

and  every  the  matters  and  things  aforesaid.     AS  WITNESS,  &c. 


Sect.  17. — An  Agreement  to  surrender  a  Public-house, 

Memorandum  of  an  agreement,  made  the,  &c„  betweem 
Ike,  as  follows :  THAT  THE  SAID  C.  D.  doth  hereby  covenant  aad  agree 
to  assign  and  surrender,  or  procure  to  be  assigned  or  surrendered,  uoto  tbe 
said  A.  B,,  on  or  before  the  20th  day  of  June  now  next  ensuing,  tbe  mei- 
suage  or  tenement  and  public-house  called  the  Lion  and  Dog,  now  or  litehr 
tenanted  by  him,  in  street  aforesaid,  with  the  appurtenances  (freed 

and  discharged  of  and  from  all  mortgages  and  other  incumbrances),  ANDafl 
his  estate,  right,  title  and  interest  therein:  AND  THE  SAID  J.  B.dfltk 
hereby  agree  to  accept  the  same  (all  rent  and  arrears  of  rent  being  paid  up 
to  Christmas-day  next),  and  to  discharge  the  said  C.  D.  from  his  cofeBiat 
to  repair  the  said  house  aud  premises.     AS  WITNESS,  &c. 

CD. 

A.B. 
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Lease t 
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10.  Tenante'  Attornment 1 

IL  Another  Attornment    i 


Sect.  1. — Assignment  by  Indenture, 

This  indenture,  made,  &c.,  between  A.  B.,  of,  &c.,  of  the  one  pai  I 
and  C.  D.,  of,  &c.,  of  the  other  part.  WHEREAS  by  indenture  of  lea  | 
bearing  date  on  or  about  the  day  of  made  between  E.  F.  of  tl      I 

one  part,  and  the  said  A,  B,  of  the  other  part.  It  is  witnessed^  that  for  tl 
consideration  therein  mentioned^  he  the  said  E.  F.  did  demise,  lease  and  t 
farm  let  unto  the  said  A.  B,  all  those  two  messuages  or  tenements  and  pre 
mises,  situate,  lying  and  being  on  the  south  side  of  in  the  county  ( 

,  which  said  houses  are  abutting  on  a  passage  leading  from 
part  of  the  said  houses  being*  built  against  the  said  passage,  and  then  lat 
in  the  several  tenures  or  occupations  of  J,  S.  and  B,  G.^  widow,  as  the  sai< 
premises  are  particularly  described  on  the  map  or  ground  plot  thereunt< 
annexed,  together  with  all  vaults,  lights,  easements,  ways,  passages,  waters 
watercourses  and  appurtenances  which  of  right  belong  or  in  anywise  apper 
tain  to  the  said  premises,  to  hold  unto  the  said  A,  B,j  his  executors,  admi- 
nistrators and  assigns,  from  the  day  of  then  next  ensuing,  for  the 
term  of              years,  at  and  under  the  clear  yearly  rent  of  ,  payable 
quarterly,  free  from  all  taxes,  rates,  assessments  and  impositions  whatsoever, 
at  the  times  and  manner  therein  mentioned,  and  under  and  subject  to  the 
covenants,  provisoes  and  agreements  therein  contained,  as  by  the  said  recited 
indenture  of  lease,  reference  being  thereunto  had,  will  more  fully  appear : 
AND  WHEREAS  the  said  C.  D.  hath  contracted  and  agreed  with  the  said   [ 
A,  B,  for  the  absolute  purchase  of  the  said  lease  and  leasehold  premise  for   ^ 
the  remainder  of  the  said  term  of             years  which  is  now  to  come  therein 
and  unexpired  at  or  for  the  price  or  sum  of               (a):  NOW  THIS  IN-    : 
DENTURE  WITNESSETH,  that  for  and  in  consideration  of  the  sum  of  i 
of  lawful  money  of  Great  Britain,  to  the  said  A.  B,  in  hand  well  and   ' 
truly  paid  by  the  said  C.  D.,  at  or  before  the  sealing  and  delivery  of  these 
presents  (the  receipt  whereof  he  the  said  A.  B.  doth  hereby  acknowledge, 
and  thereof,  and  of  and  from  the  same,  and  every  part  thereof,  doth  acquit, 
release  and  discharge  the  said  C.  D.,  his  executors  and  administrators,  and 
every  of  them,  for  ever  by  these  presents):  HE  THE  SAID  A.  B.  hath   t 
bargained,  sold,  assigned,  transferred  and  set  over,  and  by  these  presents  '> 
doth  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  C.  D.,  hb  ^' 


^  (a)  Where  there  is  a  clause  in  the  ori- 
ginal lease  not  to  assign  without  a  license 
in  writing  from  the  lessor,  but  which  has 
been  given,  it  is  as  well  to  insert  here; 


"  and  whereas  the  said  E.  R  hath  given  his 
consent  in  writing  to  this  assignment  of  the 
said  demised  premises."  See  a  form  of 
license,  post,  Sect  6. 
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Sect.  1. 


XiMM. 


I  and 


I  and  that  he 

bath  good 
OAight,  &c  to 
ifer; 


%nd  that  he 
^ath  performed 
all  covenants ; 


and  that  the 
Assignee  shall 
have  quiet 
Eigoyment. 


executors,  administrators  and  assigns,  fully  and  absolutely,  ALL  those  two 
messuages  or  tenements  then  late  in  the  several  tenures  or  occupadoD  of 
/.  S.  and  B.  G.,  widow,  and  all  and  singular  other  the  premises  iDenUoned 
and  contained  in  and  demised  by  the  said  above  in  part  recited  indentore  of 
lease,  with  their  and  every  of  their  appurtenances  thereunto  bdongii^  or 
in  anywise  appertaining,  or  therewith  usually  held,  occupied  or  enjoyed: 
and  also  the  estate,  right,  title,  interest,  use,  trust,  possession,  property, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the  ttid 
yf .  B.t  ofy  into  or  out  of  the  said  premises,  and  every  part  and  parcel  tbereoC 
t<^ether  with  the  said  indenture  of  lease,  TO  HAVE  AND  TO  HOLD 
the  said  two  messuages  or  tenements,  and  all  and  singular  other  the  preuM 
hereinbefore  mentioned,  and  intended  to  be  hereby  assigned,  with  their  and 
every  of  their  appurtenances,  together  with  the  said  lease  thereof^  aad  all 
benefit  and  advantage  thereof  respectively,  unto  the  said  C.  D.,  his  exeen- 
tors,  administrators  and  assigns,  from  the  twenty-fifth  day  of  March  nov 
last  before  the  day  of  the  date  of  these  presents,  for  and  during  all  die  rest, 
residue  and  remainder  of  the  said  term  of  years,  by  the  said  in  pvt 

recited  indenture  of  lease  granted  and  now  to  come  and  unexpired :  SIB- 
JECT  NEVERTHELESS  to  the  payment  of  the  rent  reserved  in  and  by 
the  said  in  part  recited  indenture  of  lease,  and  to  the  performance  of  ill 
and  singular  the  covenants,  conditions  and  agreements  therein  contained,  from 
the  said  twenty- fiflh  day  of  March,  and  which  on  the  lessee's  or  assisDce's 
part  and  behalf  from  thenceforth  are  to  be  observed,  performed,  fiufilled 
and  kept:  AND  THE  SAID  A,  B.,  for  himself,  his  heirs,  execntonaad 
administrators,  doth  hereby  covenant,  promise  and  agree  to  and  with  tlie 
said  C.  /).,  his  executors,  administrators  and  assigns,  in  manner  following; 
that  is  to  say,  that  the  said  recited  indenture  of  lease,  now,  at  the  time  of 
the  sealing  and  delivery  of  these  presents,  is  a  good  and  valid  tease  in  tk 
law  of  the  premises  hereby  demised,  and  now  is  and  stands  in  full  force, 
virtue  and  effect,  not  forfeited,  surrendered  or  otherwise  inconihered  (X 
made  void  or  voidable  by  the  said  A.  B. :  AND  ALSO  that  the  said  A.B^ 
now,  at  the  time  of  the  sealing  and  delivery  hereof,  for  and  notwithstandiof 
any  act,  deed,  matter  or  thing  whatsoever  by  him  the  said  A.  B,  made,  dooe, 
committed,  permitted  or  suffered  to  the  contrary,  he  the  said  A.  B.  kath  ^ 
himself  good  right,  true  title,  and  full  and  absolute  power  and  authority  to 
bargain,  sell^  alien  and  assign  the  said  in  part  recited  indenture  of  lease,  and 
the  premises  thereby  demised  and  hereby  assigned  unto  him  the  said  C  D^ 
his  executors,  administrators  and  assigns,  in  manner  aforesaid,  and  accordiog 
to  the  true  intent  and  meaning  of  these  presents  (6)  :  AND  ALSO  that  the 
said  yearly  rent  by  the  said  in  part  recited  lease  reserved,  and  the  sefeni 
covenants,  clauses,  conditions,  provisoes  and  agreements  therein  oootaiivd. 
on  the  part  and  behalf  of  the  said  A.  fi.,  his  executors,  administrators  aod 
assigns,  to  be  paid,  observed,  performed  and  kept,  have  been  duly  paii 
observed,  performed  and  kept  by  the  said  A.  B.  up  to  the  said  tweoty-fifih 
day  of  March  last  past :  AN  D  ALSO  (c)  that  the  said  C.  D.,  his  executoit) 
administrators  and  assigns,  paying  the  said  rent,  and  performing,  fdWuji 
and  keeping  the  covenants,  conditions  and  agreements  in  and  by  the  said  b 
part  recited  indenture  of  lease  reserved  and  contained,  on  Uie  part  and  hehalf 
of  the  lessee  or  assignee,  his  executors,  administrators  and  assigns,  from  ^ 
said  twenty-fifth  day  of  March,  to  be  paid,  done  and  performed,  shall  9» 
lawfully  may  at  all  times  hereafter  during  the  residue  of  the  said  term  of 
years  above  mentioned,  peaceably  and  quietly  have,  hold,  use,  occapyi 
possess  and  enjoy  all  and  singular  the  said  premises  hereby  assigned  or 
intended  so  to  be,  with  their  and  every  of  their  appurtenances,  [and  to  nc^ 
and  take  the  rents  and  profits  thereof^  and  of  every  part  thereof ^  to  a»df«  » 


(ft)  Under-leases  should  be  recited,  and 
exceptions  made  in  respect  of  them, 
(c)  See  note  to  covenant  for  quiet  enjoy- 


ment in  town  lease,  ante.  900,  and  that  <tf 
fiirther  avuranoe,  &c.  below. 
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and  their  own  use  and  henefit  (c),]  without  any  let,  suit,  trouble,  hiadri 
eviction  or  interruption  whatsoever,  of,  from  or  by  him  the  said  A.  B 
executors,  administrators  or  assigns,  or  any  other  person  or  persons  wl 
soever  lawfully  or  equitably  claiming  or  to  claim,  by,  from  or  under 
them  or  any  of  them(d):  AND  FURTHER,  that  the  said  A.  B.,  his 
cutors  or  administrators,  shall  and  will,  at  any  time  or  times  hereafter  du 
the  residue  of  the  said  term  of  years,  at  the  request,  costs  and  charg< 
the  said  C.  Z).,  his  executors,  administrators  or  assigns,  make,  do  and  < 
cute,  or  cause  and  procure  to  be  made,  done  and  executed,  all  such  fur 
or  other  act  or  acts,  deed  or  deeds,  assignments  and  assurances  in  the 
whatsoever,  for  the  further  and  better  assigning,  assuring  and  confirming 
said  in  part  recited  indenture  of  lease  and  premises  thereby  demised 
hereby  assigned,  and  every  part  thereof,  unto  the  said  C.  Z).,  his  execut 
administrators  and  assigns,  as  by  him  or  them,  or  his  or  their  counsel  in 
law,  shall  be  lawfully  and  reasonably  devised  or  advised  and  required  ( 
AND  LASTLY,  the  said  C.  D.,  for  himself,  his  heirs,  executors  and 
ministrators,  doth  hereby  covenant,  promise  and  agree  to  and  with  the  s 
A.  B.,  his  executors,  administrators  and  assigns,  that  he  the  said  C.  D., 
executors,  administrators  or  assigns,  shall  and  will  from  time  to  time,  i 
during  the  remainder  of  the  said  term  of  years  hereby  assigned,  well  i 
truly  pay  or  cause  to  be  paid,  the  said  rent  in  and  by  the  said  indenture 
lease  reserved  as  therein  mentioned,  unto  such  person  or  persons  as  for  i 
time  being  shall  be  entitled  to  receive  the  same,  and  which  from  the  si 
twenty- fifth  day  of  March  shall  grow  due :  and  shall  and  will  well  and  tri 
observe,  perform,  fulfil  and  keep  all  and  singular  the  covenants,  conditio 
and  agreements  therein  contained,  and  which  from  the  said  twenty-fifth  d 
of  March  last  past,  on  the  part  of  the  lessee  or  assignee  of  the  said  premise 
are  or  ought  to  be  observed,  performed,  fulfilled  and  kept :  and  of  and  frc 
the  payment  of  the  said  rent,  and  performance  of  the  covenants,  conditio 
and  agreements  in  the  said  indenture  of  lease  contained,  shall  and  will  f 
ever  hereafter  save,  defend,  keep  harmless  and  indemnify  the  said  J,  B.,  1: 
heirs,  executors  and  administrators,  and  his  and  their  lands  and  tenement 
goods,  chattels  and  effects (/):  IN  WITNESS  WHEREOF,  the  said  parti. 


(c)  The  words  between  brackets  sbould 
be  omitted  if  the  assignee  intends  to  occupy 
the  premises  himself. 

(d)  Sometimes  this  part  of  the  deed  is  in 
the  following  form : — 

"  And  that  free  and  clear,  and  freely 
and  clearly  acquitted,  exonerated  and  dis- 
charged, or  otherwise  by  the  said  J,  B.,  his 
heirs,  executors  or  administrators,  well  and 
sufficiently  saved,  defended,  kept  harmless 
and  indemnified,  of,  from  and  against  all 
and  singular  former  and  other  gifte,  grants, 
bargains,  leases,  mortgages,  estates,  titles, 
troubles,  charges  and  incumbrances  whatso- 
ever, had,  made,  done,  committed  or  suf- 
fered by  the  said  A,  B.f  or  by  any  other 
person  or  persons  lawfully  claiming  or  to 
claim,  by,  from,  through  or  under  him." 

(«)  Sometimes  the  covenant  by  the  as- 
signor that  the  rent  «nd  taxes  have  been 
paid,  and  all  covenants  performed  up  to  a 
certain  time,  is  in  the  following  form : — 

"  And  further,  that  the  rent  in  and  by 
the  said  recited  indenture  of  lease  reserved, 
and  the  covenants,  conditions  and  agree- 
ments therein  contained,  and  on  the  lessee's 
part  to  be  paid,  kept,  observed  and  per- 
lormed,  and  all  taxes,  rates  and  assessments 
due  and  jpayable  by  the  occupiers  of  the 
said  premises,  are  and  have  been  well  and 


truly  paid«  kept,  done,  performed  and  fu 
filled  up  to  the  day  of  last" 

Where  premises  are  within  the  operatic 
of  the  Building  Act,  it  would  be  as  well  i 
insert  a  covenaot  similar  to  that,  ante,  93 
that  the  osngnee  shall  bear  the  expenses  < 
rebuilding  party-walls ;  as  the  assignor  ma 
become  liable  to  contribute,  if  he  has  take 
a  sum  for  the  lease.  See  per  Lord  Kenyo 
in  Southall  v.  Leadbetter,  3  Term  Rep.  461 
and  ante,  576,  576. 

(/)  Covenants  to  pay  rent  and  perfom 
covenants,  and  to  indemnify  the  assigno 
therefrom,  in  another  form : — 

"  And  the  said  C.  D.  doth  hereby  foi 
himself,  his  heirs,  executors  and  adminis- 
trators, covenant,  promise  and  agree  to  an^ 
with  the  said  A.  B.,  his  heirs,  executon 
and  administrators,  in  manner  following! 
that  is  to  say,  that  he  the  said  C  3., 
his  executors,  administrators  and  assigns, 
during  the  continuance  of  the  said  demise, 
shall  and  will  pay  the  said  rent  in  and  by 
the  said  indenture  of  lease  reserved  and 
contained,  and  perform  and  keep  all  and 
singular  the  covenant8,condition8  and  agree- 
ments therein  contained,  and  which  from 
the  said  day  of  last,  by  and  on 

the  part  of  the  tenant  or  assignee  of  the 
said  premises,  are  or  ought  to  be  paid, 
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Book  IV. 

Chapter  IV. 

Sect.  1. 


to  these  presents  have  hereunto  set  their  bands  and  seals  the  day  and  yeir 
first  above  written. 


pital  of  On- 
Lease. 


Assign- 
and 
;  to  the 


rgain  and 


lAendurn  for 
ainder  of 

ferm,  deter- 
^sttnable  on 
fP^three  Lives. 


Sect.  2. — Assignmenl  of  a  Lease  for  Years  determinable  an  Lha. 

This  indenture,  made,  &c.,  between,  &c.  WHEREAS  by  indenUire 
of  lease  bearing  date,  &c.,  and  made  between,  &rc.  All  those  two  messoagei, 
&c.  fhere  describe  the  premises  as  in  original  indenture,  but  omit  the  geurd 
words'],  with  their  appurtenances,  were  demised  unto  the  said  G.  H.  for  tbe 
term  of  99  years,  determinable  on  the  lives  of  JE^.  F.,  &c.,  hereinafter  named, 
who  are  now  all  living :  AND  WHEREAS  by  mesne  assignments  and  other 
acts  good  and  available  in  law,  and  lastly,  by  an  indenture  bearing  date  the, 
&c.,  and  made  or  expressed  to  be  made  between,  &c.,  the  said  two  mei- 
suages,  tenements  and  premises  hereinbefore  described  and  comprised,  with 
the  said  recited  indenture  of  lease,  were  assigned  and  conveyed  to  the  said 
A,  R,  for  all  the  rest  and  residue  of  the  said  term  of  99  years,  so  dete^ 
minable  as  aforesaid,  then  to  come  and  unexpired :  AND  WHEREAS  die 
said  A.  B.  hath  contracted  to  sell  the  same  premises,  and  all  his  right  ud 
interest  therein,  to  the  said  C.  D.  in  consideration  of  the  transfer  of 
3  per  cent.  Bank  consolidated  annuities:  NOW  THIS  INDENTURE 
WITNESSETH,  that  in  performance  of  the  said  contract,  and  also  in  oon- 
sideration  of  the  capital  sum  of  3  per  cent.  Bank  consolidated  annui- 

ties, this  day  well  and  truly  transferred  by  the  said  C.  Z).  into  the  name  and 
for  the  benefit  of  the  said  A,  B,  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  the  transfer  of  which  said  sum  of  9  per  cent 

consolidated  Bank  annuities  the  said  A,  B,  doth  hereby  acknowledge,  and  of 
and  from  the  same,  &c.:  HE  THE  SAID  A.  B.  hath  granted,  bargained, 
sold,  assigned,  transferred  and  set  over,  and  by  these  presents  doun,  &&, 
unto  the  said  C  Z).,  his  executors,  administrators  and  assigns,  all  those  tvo 
messuages,  tenements  and  premises,  hereinbefore  described  and  compriied 
in  the  said  first-  recited  indenture  of  lease,  bearing  date,  &c.,  with  all  and 
singular  the  rights,  members  and  appurtenances  to  the  same  belonging,  or 
thereunto  usually  or  now  holden,  occupied  and  enjoyed :  And  all  the  estate, 
&c.,  and  the  said  indenture  of  lease  first  hereinbefore  recited,  and  all  odier 
deeds,  evidences  and  writings  that  relate  to  or  concern  the  premises  ex- 
pressed to  be  hereby  assigned,  now  in  the  custody  or  power  of  the  said  J.  6i 
or  which  he  can  procure  without  suit  at  law  or  in  equity :  TO  HAVE  AND 
TO  HOLD  the  said  two  messuages,  tenements  and  premises,  with  their 
appurtenances,  unto  the  said  C  Z).,  his  executors,  administrators  and  assigns, 
for  and  during  the  rest  and  remainder  of  the  said  terra  of  99  years  granted 
by  the  said  hereinbefore  first  recited  indenture,  bearing  date  the  dij 

of  yet  to  come  and  unexpired,  if  the  said  E.  F.,  &c.,  or  the  surmor 

of  them,  shall  so  long  live,  subject  nevertheless  to  the  payment  of  the  rent, 
and  observance  of  the  covenants  and  agreementa  in  the  said  first  recited 
indenture  of  lease  reserved  and  contained,  and  on  the  lessee's  part  to  be 
paid,  observed  and  performed.  [Here  add  covenants  as  tit  last  precede^L] 
IN  WITNESS,  &c. 


performed  and  kept,  according  to  the  pur- 
port and  true  intent  and  meaning  of  the 
said  recited  indenture  of  lease  :  And  shall 
and  will  from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  said  term, 
save,  defend,  keep  harmless  and  indemni- 
fied, the  said  A.  £,,  his  heirs,  executors  and 
administrators,  and  his  and  their  lands, 
tenements,  goods  and  chattels,  of  and  from 
the  same  rents,  covenants  and  agreements. 


and  every  breach,  default  or  neglect  of  « 
in  payment  or  performance  thereof  respet- 
tively :  And  of,  firom  and  against  all  actiosi, 
suits,  costs,  damages  and  expenses  *bsti^ 
ever,  which  he  or  they,  or  any  of  them.  «fc*» 
or  may  pay,  bear  or  sustain,  or  which  «k»D 
or  may  arise  or  be  occasioned  by  reasoo  m 
the  nonpayment  of  the  said  rent,  or  tbe 
non-performance  or  non-obserfince  of  tks 
said  covenants  or  agreements." 
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Sect.  8. — Assignment  of  Part  of  Premises^  with  a  Covenant  to  produce 

Lease, 

This  indenture,  made,  &c.,  between,  &c.:.  WHEREAS  by  in. 
ture  of  lease  bearing  date,  &c.,  and  made,  &c.,  between,  &c.,  all  those, 
[here  describe  the  parcels  intended  to  be  assigned  from  the  words  of  the  orig 
lease"]  with  their  appurtenances,  were,  together  with  other  hereditament 
much  greater  value,  demised  to  the  said  A,  B.  for  the  term  of  twenty- 
years,  from  the  date  of  the  said  indenture :  AND  WHEREAS  the  said  A 
hath  contracted  to  sell  the  said  hereditaments  and  premises  hereinbei 
described,  and  intended  to  be  hereby  assigned  to  the  said  C,  Z).,  for 
during  all  the  residue  of  the  said  term  now  to  come  and  unexpired :  A. 
WHEREAS  it  hath  been  agreed  that  the  said  recited  indenture  of  lease  si 
remain  in  the  hands  of  the  said  A.  B.,  his  executors,  administrators  ] 
assigns,  upon  his  entering  into  a  covenant  for  producing  the  same,  i 
giving  attested  copies  thereof,  as  hereinafter  expressed :  NOW  THIS  I 
DENTURE  WITNESSETH,  that  in  pursuance  of  the  said  agreement  i 
in  consideration,  &c.  [as  in  assignment  of  lease  for  a  term  of  years'],  he  the  s. 
A.  B.  hath  bargained,  &c«,  unto  the  said  C,  D,,  his  executors,  administrati 
and  assigns,  the  said  messuage,  tenement  and  premises  hereinbefore  describ 
and  intended  to  be  hereby  assigned,  being  part  of  the  hereditaments  contain 
in  the  said  indenture  of  lease,  with  their  rights,  members  and  appurtenanci 
and  all  the  estate,  right,  title,  &c.,  together  with  a  true  and  attested  copy 
the  said  recited  indenture  of  lease,  lo  be  made,  written  and  delivered  hy  ai 
at  the  costs  and  charges  of  the  said  C.  D. :  TO  HAVE  AND  TO  HOD 
&c.  yhe  conclusion  will  be  the  same  as  the  assignment  of  a  lease  for  a  term 
years,  with  the  exception  of  adding  the  following  covenant  at  the  end."]     AN 
THE  SAID  A,  B.,  for  himselK,  his  heirs,  executors,  administrators  ar 
assigns,  doth  hereby  covenant,  promise  and  agree  to  and  with  the  said  C.  B 
his  executors,  administrators  and  assigns,  in  manner  following :  that  is  to  sa] 
that  he  the  said  A.  B.,  his  executors,  administrators  and  assigns,  shall  and  wi 
from  time  to  time,  and  at  all  times  hereafter,  unless  prevented  by  fire  or  othe 
inevitable  accident,  upon  every  reasonable  request  in  writing,  and  at  the  cost 
and  charges  of  the  said  C,  D.,  his  executors,  administrators  and  assigns,  pro 
duce  or  show  forth,  or  cause  to  be  produced  and  shown  forth,  in  any  part  o 
the  United  Kingdom  of  Great  Britain  and  Ireland,  unto  and  for  the  perusa 
of  the  said  C,  D.,  his  executors,  administrators  and  assigns,  or  his  or  theii 
trustee  or  trustees,  or  the  counsel  or  solicitor  of  him,  them  or  any  of  them 
at  any  trial,  hearing  or  examination  directed  by  any  court  of  law  or  equity, 
and  unto  or  before  any  commissioners,  arbitrators  or  umpire,  lawfully  ap- 
pointed, and  upon  every  other  necessary  and  proper  occasion,  and  in  such 
manner  and  form  and  for  such  time  as  shall  be  reasonable,  the  said  recited 
iQdenture  of  lease,  for  the  manifestation,  support  or  defence  of  the  estate, 
right,  title,  interest  or  possession  of  the  said  C  Z).,  his  executors,  adminis- 
trators or  assigns,  of,  in  or  to  the  said  premises  mentioned  to  be  hereby 
assigned,  or  any  part  thereof:  And  also  shall  and  will,  and  at  and  upon  the 
like  request,  costs  and  expense,  and  for  the  like  or  any  other  purpose  or 
purposes,  make  and  deliver,  or  cause  to  be  made  and  delivered  to  him  or 
them,  with  all  reasonable  despatch,  true  and  attested  copies  duly  stamped  of 
the  same  indenture,  or  of  any  covenants,  provisoes,  clauses  or  agreements 
therein  contained.     IN  WITNESS,  &c. 


Sect.  4. — Assignment  by  Deed-poll, 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  the 
within-named  A.  B.  sends  greeting.  WHEREAS  the  said  A,  B.  hath  con- 
tracted and  agreed  with  C.  D.,  of  ,  in  the  county  of  ,  for  the  abso- 
lute sale  to  him  of  all  and  singular  the  premises  comprised  in  and  demised 
by  the  within-mentioned  [or  "  recited*']  indenture  of  lease,  and  all  his  estate 


96» 


iasii 


^T^  :^-i:  ExH 


fiv  ^  lendae  oftke  terai  now  to  come  io  the  witbb- 
M  die  price  or  m  of  :  NOW  KNOW  YE  AND 

WrrSTS^  THESE  PRESESTS^tKatibraiidracoosideratioooftliem 
9i  ^  hmfak  mamey  of  Great  BritaiD,  to  the  aid  A,  B.  in  hand  well  and 
cmfr  pad  br  e&e  said  C  Z>.,  at  or  belbre  the  sealing  and  ddirery  of  tboe 
pre9KB£3,  die  recerpc  whereof  the  aid  J.  B.  doth  bmbr  acknowledge,  and 
AercoC  aad  of  and  froa  the  suk,  and  erery  part  thereof,  dodi  acqoit, 
aad  dacLiige  the  saed  C  Z>^  his  execotors  and  admmtstnton  for 
J  these  prcMts,  HE  THE  SAID  J.  B.  hadi  bargiined,  ioU, 
sKFied  and  sM  orer  and  bj  these  presents  doth  birgam,  ko, 
1  set  orer  onto  the  aid  C  D^  hb  execnton,  admiois- 
tracors  wmi  aiiiigisi.  afl  thit  the  within-mentioned  and  described  piece  of  hod, 
Mesnaees*  cottages,  stables  [as  fie  cmse  nay  &f ],  and  other  the  premises,  bj 
the  widian-— eneiotied  and  recited  indentore  of  lease  demised,  with  the  appv- 
teswccs ;  and  all  the  estate,  right,  title,  interest,  term  or  terms  of  jetn 
theresB  vet  to  come  aad  onezpired,  trust,  property,  profit,  adraotage,  dais 
amd  iiealiml  whatsoerer,  both  at  law  and  in  eqoity,  of  him  the  said  A.  B.,  of, 
ia.  to  or  oot  of  the  same,  and  erery  or  any  part  thereof,  by  rirtite  of  the 
widiia-mentxmed  [or  "■  recited"^  indentore  of  lease,  or  otherwise  howsoeTer, 
together  wrrh  the  said  lease,  aind  all  benefit  and  aMlvantage  thereof:  TO 
HAVE  A\D  TO  HOLD  the  said  piece  of  land,  messnages,  cottages  lad 
stables,  and  aO  and  singular  other  the  premises  hereby  assigned,  or  intended 
so  to  be,  with  the  apportenances,  onto  the  said  C  />.,  his  executors,  adm- 
■Btrators  and  assigns,  from  the  l^th  day  of  September  now  next  enssing, 
far  amd  daring  aD  the  rest,  residue  and  remainder  of  the  withio-roeotioDed 
term  of  sixty- one  jears  yet  to  come  and  unexpired,  subject  nevertheless  to 
dbe  paimcut  of  the  within-mentioned  rent  of  ,  and  to  the  ohserraott, 

per^Drmance  and  kec^ping  of  all  and  sii^lar  the  covenants,  clauses  and 
agreeoBents  in  the  wtthin-mentioned  indenture  of  lease  reserved  and  cod* 
tamed,  and  which  on  the  tenant's  or  lessee's  part  and  behalf,  from  the  said 
29th  dar  of  September  now  next  ensuing,  are  and  ought  to  be  paid,  obsened 
and  performed :  AND  THE  SAID  A.  B.  dodi  hereby  for  himself,  his  beirs, 
executors  and  administrators,  coveiumt,  promise  and  agree  to  and  widi  die 
said  C  D^  his  executors,  administrators  agd  assigns,  by  these  presents,  in 
manner  following ;  that  is  to  say,  that  for  and  iK>twitbstanding  any  act, 
deed,  matter  or  thing  whatsoever,  made,  done,  committed  or  suffered  by 
him  the  said  A.  B.  to  the  contrary,  the  within-mentioned  indenture  of  lease 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  is  a  good,  sufficieot 
and  effectual  lease,  valid  in  law,  whereby  to  hold  and  enjoy  the  said  pre- 
mises far  all  the  residue  and  remainder  of  the  term  hereby  granted :  AND 
THAT  HE  THE  SAID  A.  B.  hath  not  at  any  time  heretofore  made, 
done,  committed,  suffered  or  executed,  any  act,  deed,  matter  or  thing  what- 
soever, whereby  or  by  reason  or  means  whereof,  the  premises  hereby  assigned, 
or  any  part  thereof,  or  the  said  term  of  years  therein,  are,  is,  can,  shall  or 
may  be  in  anj^se  charged,  affected,  lessened  or  incumbered  in  anytrisc 
howsoever:  AND  ALSO  that  the  said  C.  Z).,  bis  executors,  adrainistralors 
and  assigns,  shall  and  lawfully  may  from  time  to  time,  and  at  all  times  be^^ 
afker,  during  all  the  residue  and  remainder  of  the  said  term  of  sixty-one 
years,  by  iSie  within-mentioned  indenture  of  lease  granted,  peaceably  and 
quiedy  have,  hold,  possess  and  enjoy  all  and  singular  the  premises  thereby 
demised  and  hereby  assigned,  with  the  appurtenances,  and  receive  and  take 
the  rents  and  profits  thereof,  and  of  every  part  thereof,  to  and  for  his  and 
their  own  use  and  benefit,  without  the  lawful  let,  suit,  trouble,  denial,  eT1^ 
tion,  molestation  or  interruption  of  or  by  him  the  said  A.  B,,  his  execot^ 
or  administrators,  or  any  other  person  or  persons  whomsoever,  lawnw^f 
claiming  or  to  claim  any  estate,  right,  title,  trust  or  interest  whatsoerer^C 
in,  to  or  out  of  the  same  premises,  or  any  part  thereof,  by,  from  or  under 
him  or  them,  the  rent  and  covenants  reserved  and  contained  in  the  with*- 
ncQtiooed  indenture  only  excepted :  AND  FURTHER,  that  he  the  said 
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A.  B.,  his  execotors  and  administrators,  and  all  and  every  other  person  or     Booi 
persons  whomsoerer^  having  or  lawfully  claiming,  or  to  claim,  any  estate,   Chapti 
right,  title,  trust  or  interest  of,  in,  to  or  out  of  the  said  hereby  assigned        ^^^'^ 
premises,  by,  from  or  under  him  or  them,  shall  and  will  at  all  tiroes  during  for  furth 
the  continuance  of  the  said  term,  upon  every  reasonable  request,  and  at  the  surance, 
costs  and  charges  in  the  law  of  the  said  C  D.j  his  executors  and  adminis-  required 
trators,  make,  do  and  execute,  or  cause  and  procure  to  be  made,  done  and 
executed,  all  and  every  such  further  and  other  reasonable  acts,  deeds,  assign- 
ments and  assurances  in  the  law  whatsoever,  for  the  further  and  better 
assigning  and  assuring  the  said  premises  unto  the  toid  C.  D.,  his  executors, 
administrators  and  assigns,  for  all  the  residue  of  the  said  term,  as  by  hira 
the  said  C.  D.,  his  executors,  administrators  and  assigns,  shall  be  reasonably 
advised,  devised  and  required.     IN  WITNESS  whereof  the  said  A,  B.  hath 
hereunto  set  his  hand  and  seal  the  day  of  ,  1855. 


Sect.  5. — Indorsement  of  Assignment  by  Note  in  Writing* 

June  3,  1855. 

JL  HE  within-named  C.  D,  hath  this  day  assigned  and  made 
over  unto  the  undersigned  E,  F.,  of,  &:c.,  in  the  parish  of,  &c.,  in  the  county 
of,  &c.,  all  and  singular  the  premises  and  hereditaments  in  the  within-written 
lease  comprised  and  described  and  thereby  granted,  together  with  the. whole 
estate  and  interest  which  he  the  said  C.  D.  hath  therein.  AS  WITNESS 
their  bands  now  hereto  set. 
Witness,  C.  D. 

S.  T.  E.  F. 

Sect.  6. — License  to  assign. 

Whereas  by  indenture  of  lease,  bearing  date,  &c.,  between,  &c.,  the  said 
A.  B.  did  demise  and  lease  unto  the  said  C.  D,  all  that,  &c.,  to  hold  the  same 
unto  the  said  C.  2).,  his  executors  and  administrators,  from  the  S4th  day  of 
June  then  instant,  for  the  term  of  twenty-one  years,  determinable  as  therein 
mentioned,  at  the  clear  yearly  rent  of  payable  as  therein  mentioned, 

and  subject  to  the  covenants  or  agreements  and  conditions  therein  contained ; 
and  in  the  said  indenture  is  contained  a  covenant  on  the  part  of  the  said 
C.  D.,  that  he  the  said  C.  2).,  his  executors  or  administrators,  should  not 
assign  or  part  with  the  said  indenture  of  lease,  nor  grant  any  under-leases 
of  the  said  thereby  demised  premises,  or  any  part  thereof,  without  the  con- 
sent in  writing  of  the  said  A,  B.,  his  heirs  or  assigns,  for  that  purpose  first 
had  and  obtained:  AND  WHEREAS  the  said  C.  P.,  being  desirous  of 
assigning  the  said  messuage  or  tenement,  pieces  or  parcels  of  ground  and 
premises,  and  the  lease  thereof,  unto  E,  F,,  of,  &'C.,  hath  applied  to  the  said 
A,  B.  for  his  license  and  consent  for  that  purpose,  which  be  hath  agreed  to 

frant,  subject  nevertheless  as  hereinafter  mentioned  or  referred  to :  NOW 
'HEREFORE  the  said  A.  B.  doth  hereby  give  and  grant  unto  the  said  C.  D. 
license  and  consent  to  assign  and  transfer  all  his  estate,  term  and  interest  of, 
in  and  to  •the  said  demised  premises,  and  every  part  thereof,  with  the  appur- 
tenances, unto  the  said  E,  F.,  his  executors  and  administrators,  subject 
nevertheless  to  the  payment  of  the  rent,  and  the  observance  and  performance 
of  the  provisoes,  covenants,  conditions  and  agreements  in  the  said  indenture 
of  lease  reserved  and  contained  on  the  part  of  the  lessee  or  assignee  of  the 
same  premises,  to  be  paid,  observed  and  performed:  AND  ALSO  to  the 
covenants  and  agreements  contained  in  a  certain  indenture  of  even  date  here- 
with, between  the  said  E,  F.  of  the  one  part,  and  the  said  A.  B.  of  the  other 
part(^);  it  being  agreed  and  intended  by  all  parties  that  the  license  and 

(g)  See  the  next  precedent. 


^. 
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coDBent  hereby  given  shall  be,  and  the  same  is  hereby  expressly  restricted 
to  the  assignment  by  the  said  C.  D.  to  the  said  E.  F,,  his  executors  or  admi- 
nistratorSy  and  that  in  the  event  of  the  said  E.  P.,  his  executors  or  adminis- 
trators, at  any  time  hereafter,  during  the  residue  of  the  said  term  of  twcntj- 
one  years,  attempting  to  avail  himself  or  themselves  of  the  same  license  or 
consent,  for  the  purpose  of  making  any  further  assignment,  transferor  under- 
lease, the  same  shall  be  deemed  and  construed  to  be,  and  is  hereby  in  soch 
case  revoked,  determined  and  made  void,  anything  herein  contained,  or  uy 
rule  of  law  or  equity  to  the  contrary  notwithstanding.  AS  WITNESS  die 
hand  of  the  said  A.  B,  this  1st  day  of  November,  1854. 

J.B. 


Sect.  7 — Indenture  to  prevent  an  Assignee  assigning  again  (h). 

This  indenture,  made  the  first  day  of  November,  1854,  between 
E.  F.,  of,  &c.,  and  A.  B.,  of,  &c.  WHEREAS  by  an  indenture  of  lease, 
bearing  date  the  22nd  day  of  June,  1844,  and  made  between  the  said  J,  B. 
of  the  one  part,  and  C.  D,  of,  &c.,  of  the  other  part,  the  said  A.  B.  did 
demise  and  lease  unto  the  said  C.  X).,  his  executors  and  administrators,  all 
that,  &c.,  to  hold  the  same  with  the  appurtenances  unto  the  said  C.  D.,  his 
executors  and  administrators,  from  the  24th  day  of  June  then  instant,  for 
c^v.  the  term  of  twenty-one  years,  at  the  clear  yearly  rent  of  105/.,  payable  as 

therein  mentioned,  and  subject  to  the  covenants,  agreements  and  condiikns 
therein  contained  on  the  part  of  the  said  C.  Z).,  his  executors  and  adminis- 
trators, to  be  paid,  observed,  performed  and  kept:  AND  WHEREAS  by 
a  certain  instrument  in  writing,  under  the  hand  of  the  said  A.  B.,  and  bear- 
ing even  date  with  these  presents,  reciting  that  the  said  C  D.  was  desirous 
of  assigning  the  said  messuage  or  tenement,  pieces  or  parcels  of  ground  aod 
premises,  and  the  lease  thereof,  unto  the  said  E.  F,,  he  the  said  A,  B.  did 
grant  unto  the  said  C.  D.  license  and  consent  to  assign  and  transfer  all  bis 
estate,  term  and  interest  of,  in  and  to  the  said  demised  premises,  uoto  tbe 
said  E.  F,f  his  executors  and  administrators,  subject  to  the  payment  of  the 
rent  and  performance  of  the  covenants,  conditions  and  agreements  reserved 
and  contained  in  and  by  the  said  indenture  of  lease,  and  to  the  covenants, 
powers,  provisoes  and  agreements  contained  in  a  certain  indenture  of  even 
date  therewith  (meaning  and  being  these  presents),  and  also  to  the  defeasance 
therein  contained  for  making  void  the  said  license:  AND  W^HEREASby 
an  indenture  bearing  even  date  with  these  presents,  and  made  between  the 
said  C.  D.  of  the  one  part,  and  of  the  said  E,  F,  of  the  other  part,  for  the 
considerations  therein  expressed,  the  said  C.  D.  assigned,  transferred  and  sec 
over  unto  the  said  £.  JP.,  his  executors  and  administrators,  the  said  roes»suage 
or  tenement,  pieces  or  parcels  of  ground  and  premises,  to  hold  to  tbe  said 
E,  F.f  his  executors  and  administrators,  from  the  24th  day  of  June  now  next, 
for  all  the  residue  of  the  said  term  of  twenty-one  years,  subject  to  the  rent, 
covenants,  agreements  and  conditions  in  the  said  indenture  of  lease  reserved 
and  contained^  on  the  part  of  the  lessee,  his  executors,  administrators  and 
assigns,  to  be  paid,  observed,  performed  and  kept:  AND  WHEREAS  it 
the  time  of  the  execution  of  the  said  indenture  of  assignment,  it  was  agreed 
by  and  between  the  said  parties  to  these  presents  tl^at  the  said  E.  F.  should 
immediately  upon  the  execution  thereof  execute  the  defeasance  bereinifter 
contained :  NOW  THIS  INDENTURE  WITNESSETH,  that  in  pnr- 
suance  and  performance  of  the  said  agreement,  he  the  said  E.  F.  dotb,  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  covenant,  proinise, 
grant  and  agree  to  and  with  the  said  A^  B.,  his  heirs,  executors,  adminis- 
trators and  assigns,  by  these  presents,  in  manner  following  (that  is  to  say)* 
if  the  said  yearly  rent  of  105/.  reserved  in  and  by  the  said  in  part  recited 
indenture  of  lease,  or  any  part  thereof,  shall  be  behind  and  unpaid  by  die 


(h)  See  p.  496. 
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itKMicd  in  the  within- written  proriso  or  eonditioD  of 
AXD  IT  IS  HEREBY  DECLARED  AND  AGREED,  )>y 
1  the  aid  parties  to  these  presents,  that  they  and  tbeir  respecti? e 
ators  and  assigns,  shall  and  will  by  these  pre- 
,  diiii^  the  cootioiiaDce  of  the  additional  term  of  fourteen  yean  hereby 
1  aad  be  bound,  for  and  in  respect  of  the  said  hereby  demised 
,  with  the  appurtenances,  in  such  and  the  like  covenaDts,  protiioei, 
s  mad  agiecmentt  respectively,  as  they  the  said  parties  and  tkdr 
icjytciiTc  Wiffs,  executors,  administrators  and  assigns,  do  now  stand  boood 
in  aad  by  the  said  within-wntten  lease,  for  and  during  the  now  residiie  oa- 
ca4iMied  of  the  withiB-aaentiooed  term  thereby  granted,  it  being  the  inteat 
wmk  mtammg  harot,  that  this  present  indorsed  lease  and  the  additional  tern 
kucbt  graMcd,  ahali  be  npoo  soch  and  die  like  footing  as  the  within-writtea 
leaacw  aad  that  all  the  eovcaants,  proyisoes,  dawses,  conditions  and  agree- 
^Ksaas  ■ty.uiiily  thereaa  eootained,  be  equally  available,  take  place  aad 
haive  the  kke  fcne  and  effect,  to  all  intents  aind  purposes,  as  if  every  artide, 
daascw  pio^iso,  maffer  and  thing,  contained  in  the  said  witbin-wiitta 
lease,  were  iMffrsrti  and  contained  in  this  present  indenture  (i).  IN  WIT- 
XESn&c 


Sbct.  9. — Mewmntd  of  RegUiry  of  am  Assignment. 

A  MEMORIAL  to  be  r^stered  of  an  indenture  of  assignment,  beari^ 
date  the  day  of  ,  made  between  A.  B.,  of,  &c.,  of  the  one  pirt, 

aMi  C.Z>^  oC&c,  of  the  other  part:  whereby  the  said  A.  B,  [for  diecona- 
deratios  therein  mentioned]  did  assign  to  the  said  C.  D,  all  and  singular  the 
■wnuit.f  or  tenement  and  premises  situate  in  the  parish  of  i  ^^ 

are  pankalarly  mentioned  and  set  forth  in  a  certain  indenture  of  lease,  dated 
the  day  of  ,  made  between  [/lessor,]  therein  described,  of  tke 

ooe  part,  and  the  said  A.  B,,  of  the  other  part,  a  memorial  whereof  vai 
leigwAgred  on  the  day  of         ,  1&50,  No.  ,  B.  :  and  wbidi  are 

therein  deacrihed  as  fellows  [here  cofnf  deseripUomfrom  lease] ;  To  bold  onto 
the  said  C  D^  his  executors,  administrators  and  assigns,  for  the  residue  of 
the  term  by  the  said  indenture  of  lense  granted,  subject  to  the  rent  aad 
covenants  in  the  sasd  indenture  of  lease  contained ;  which  said  indeotore  of 
assi^mment  is  witnessed,  as  to  the  sealing  and  delivery  thereof,  by  the  said 
A.  B.  and  C  D^  by  r»atees»s]  oC  &c. ;  and  is  hereby  required  to  be  regii- 
teted  by  the  sasd  C.  2>.     As  witness  his  hand  and  seal. 

[Assigmee's  agmature.']    (l.  s-) 
Signed  and  sealed  in  dbe  7  r^^ 


] 


Sect.  \0.—Temamt's  AUammemi. 

Bk  it  known  unto  all  men  by  these  presents,  that  wbeKH 
we«  whose  hands  and  seak  are  hereunto  put,  DO  SEVERALLY  HOLD 
the  several  me%s«agrt  or  dwellii^-hooaes,  with  their  appurtenances,  at  oar 
respective  names  hereunder  mentioned  and  particularly  described,  situate  b 
,  in  the  ooonty  of  ,  or  liberty  of  the  same,  heretofore  in  the 

of  the  pcoviMons  of  the  lease  ■'**y  ^flrj 
previovnly  to  the  execution,  and  it  «iO  K 
considered  part  of  the  lease;  **  ^  ?* 
ttaace,  where  there  is  a  pmviw  fe  ■< 
leasee  t*  determine  the  lease  at  the  cad  et 
aeven  or  fourteen  years  (the  lease  of  ftft  at 
a  house),  a  nieiiioraiiduin  ^▼ing  the  )emi* 
the  same  ootion  indorsed  bcftre  execsooa 
is  good.     loL 


vi>  1V»  indonesaeat  mnst  be  stamped 
and  executed.  And  in  |:eneTal  any  memo- 
raadnm  indorsed  npon  a  lease  «r  other  in> 
■ttnuitnt  subee^nMAttj  to  its  exccntkm,  si- 
th«^h  k  profewea  id  reier  to  the  intentum 
o<'  tb<  panin  at  the  time,  is  to  all  intents  a 
nif«  iostnunefic.  and  must  be  executed  and 
»^nped  according.  GmJnfkt±  SiekUsr. 
\4MaBleft$ei.30.   But  an  alteratioB 


ATTORNUBNTS. 

possession  ofR.  S.,  Esq.,  lately  recovered  from  him' by  an  ejectment  brou 
in  the  Court  of  Queen's  Bench,  on  the  demise  of  G.  H,^  Esq. ;  and  a  \ 
of  habere  facias  possessionem  has  been  executed  therein  by  the  sheriffof 
said  county,  and  possession  thereof  delivered  by  him  to  the  use  of  the  s 
G.  H. ;  NOW  WE  THE  SAID  persons  undernamed  do  hereby  severs 
attorn  tenants  of  and  for  the  said  premises  in  our  respective  holding  ui 
the  said  G.  H.^  at  and  under  the  several  yearly  rents,  and  payable  at  t 
days  and  times  at  our  respective  names  undermentioned,  he  the  said  G.  . 
paying  or  allowing  thereout  all  taxes  and  repairs ;  and  we  have  this  d 
severally  paid  to  H,  if.,  for  the  use  of  the  said  G.  H,,  one  shilling  for  ai 
in  the  name  of  such  attornment.     IN  WITNESS  whereof  we  have  her 
unto  set  our  hands  and  seals  this  day  of  March,  in  the  year  of  oi 

Lord  n55. 


Sect,  11. — Attornment  to  be  indorsed  on  a  Lease, 

Memorandum.— THAT  the  parties  whose  names  are  hereundc 
written,  did  the  day  of  ,  1855,  attorn  and  become  tenant 

unto  the  within-named  A,  B.,  according  to  the  purpose  of  the  lease  withii 
mentioned,  having  notice  of  the  said  grant,  and  tor  proof  thereof  ever; 
one  of  them  did  give  unto  the  said  A.  B,  one  shilling  in  the  name  o 
attornment. 

Witness  hereto.  [Tenants*  names,"] 


9qI2 


(    964    ) 
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SURRENDERS. 


Sbct.  1.  Surrender  by  Deed-PoU. . . .  964 
2.  Surrender  by  Deed- Poll,  the 

Indenture  set  out  shortly.  •  964 
S.  Agreement,  under  Seal,  sur- 
rendering Part  of  the  Pre- 

965 


fifl 

Sect.  4l  Surrender  of  CopyhdUL 

(a)  Surrender  to  a  Pv- 
chaser M 

!b)  Admittance.. »..••••  Nf 
c)  Surrender  to  the  Uie 
of  the  Will Iff 


Sect.  1 . — Surrender  by  Deed-Poll. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  liie 
within-named  CD.  sendeth  greeting:  NOW  KNOW  YE,  that  the  nii 
C.  Z).,  at  the  special  instance  and  request  of  the  within-named  A,  B.,  btb 
assigned,  surrendered  and  yielded  up,  and  by  these  presents  doth  issigBi 
surrender  and  yield  up  unto  the  said  A.  B.,  the  messuages,  lands,  teDenwots 
and  premises,  in  and  by  the  within-written  indenture  granted  and  demised, 
for  the  within-mentioned  term  of  twenty-one  years^  and  all  the  estate,  right, 
title  and  interest  of  him  the  said  C,  Z).,  by  virtue  of  the  said  deed  or  otbff- 
wise  howsoever,  together  with  the  same  within-written  indenture  of  lease; 
to  have  and  to  hold  the  said  messuages,  lands,  tenements  and  premises,  virk 
their  appurtenances,  to  the  said  A.  B.^  his  heirs  and  assigns,  for  ever.  IN 
WITNESS  whereof,  the  said  C.  D.  hath  hereunto  set  his  hand  and  iea](<) 
this  day  of  ,1855(6). 


Sect.  ^.Surrender  by  Deed-Poll,  the  Indenture  being  sH  oui  ihortkf. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  I,  C.I?, 
of,  &c.,  send  greeting :  WHEREAS,  by  indenture  bearing  date  on  or  tbost 
the  day  of  ,  and  made  between  A.  B.,  of  the  one  part,  and  ^J^^ 
the  other  part,  it  was  witnessed  that,  for  the  consideration  therein  roeoUooN, 
be,  the  said  A.  B.,  did  demise,  lease  and  to  farm  let,  unto  me  the  said  C.  /)•• 
all  those  two  messuages,  or  tenements  and  premises  [describe  premiui  «  ■ 
lease'] :  to  have  and  to  hold  unto  me  the  said  C.  Z).,  my  executors,  •^""■f" 
trators  and  assigns,  from  the  day  of  ,  then  next  ensuing,  foroe 

term  of  twenty-one  years,  at  and  under  the  yearly  rent  therein  meotiosA 
and  under  and  subject  to  the  covenants,  provisoes  and  agreements  theieiB 
contained,  as  by  the  said  recited  indenture  of  lease,  reference  being  tl^re- 
unio  had,  will  more  fully  appear :  NOW  KNOW  YE,  that  I,  the  ssid  CD. 
do  hereby,  in  consideration  of  5/.  of  lawful  money  of  Great  Britaio,  to«* 
in  hand  well  and  truly  paid  by  the  said  A.  B.^  at  or  before  ^^^^^'r 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  w 
myself,  my  executors  and  administrators,  surrender  and  yield  up,  ^"''"JtJ 
day  of  the  date  hereof,  to  the  said  A.  B.,  his  heirs  and  assigns,  all  the  i» 

(a)  See  8  &  9  Vict  c  106,  8.  8,  ante,  250. 

(6)  This  instrument  should  be  indorsed  on  the  back  of  the  lease. 
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messuages  or  tenements  and  premises,  and  the  said  term  of  years  therein  yet     Book 
to  come,  and  all  right,  title  and  interest  therein,  which  I  or  they  may  claim    Chapti 
hy  virtue  of  the  said  indenture  of  lease,  or  otherwise  howsoever,  and  that        Sect. 
free  and  clear,  and  freely  and  clearly,  and  absolutely  freed  and  discharged 
of  and  from  all  incumbrances  of  what  kind  soever,  at  any  time  by  me  or  by 
my  privity,  consent  or  procurement  made,  done,  committed  or  suffered.    IN 
WITNESS,  &c. 

Sect.  S. — Agreement,  under  Seal,  surrendering  Part  of  the  Premises, 

Memorandum  of  agreement,  dated  the  Ist  day  of  Septem- 
ber, 1855,  between  the  within-named  A.  B.  and  the  within-named  C.  Z>. 
WHEREAS  th^said  A,  B,,  having  occasion  now  to  use,  occupy  and  enjoy, 
a  stable  and  hay-lofV,  and  also  a  piece  of  ground  lying  before  the  same,  being 
part  of  the  premises  demised  to  the  said  C  Z>.,  by  the  within-written  inden- 
ture, hath  requested  the  said  C  D.,  and  the  said  C  Z).  hath  thereupon 
agreed,  to  yield  and  surrender  all  his  estate,  right,  interest  and  term  of 
years  of,  in  and  to  the  same,  in  manner  hereinafter  mentioned :  AND 
WHEREAS,  in  consideration  of  such  surrender,  the  said  A.  B.  hath  agreed 
to  abate  unto  the  said  C.  X).  the  yearly  sum  of  ,  of  lawful  money  of 

Great  Britain,  out  of  the  rent  reserved  in  and  by  the  within-written  inden- 
ture: NOW  IT  IS  HEREBY  WITNESSED,  that  the  said  C.  P.,  in  pur- 
suance of  the  said  agreement,  and  at  the  request  of  the  said  A,  B.  as  afore- 
said, and  in  consideration  of  the  sum  of  5s.  of  such  lawful  money  as  afore- 
said (the  receipt  whereof  is  hereby  acknowledged),  bath  hereby  clearly  and 
absolutely  surrendered,  assigned  and  yielded  up  unto  the  said  A.  B.,  all 
the  said  stables,  &c.,  together  with  all  ways,  passages,  waters,  watercourses, 
profits,  commodities  and  appurtenances  whatsoever  to  the  said  hereby  sur- 
rendered premises  belonging,  and  therewith  now  used,  occupied  and  enjoyed, 
and  all  the  estate,  right,  title,  interest  and  term  of  years  to  come,  possession, 
property,  claim  and  demand  whatsoever,  of  him  the  said  C.  D,,  of,  in  and 
to  the  said  hereby  surrendered  premises,  by  virtue  of  the  within-written  in- 
denture or  otherwise  howsoever:  TO  HAVE  AND  TO  HOLD  the  said 
surrendered  premises,  with  their  appurtenances,  to  the  said  A.  B,,  his  heirs, 
executors,  administrators  and  assigns,  for  and  during  all  the  rest  and  residue 
of  the  said  term  of  fourteen  years,  in  and  by  the  within-written  indenture 
limited  and  created,  which  is  now  to  come  and  unexpired,  in  as  full,  ample 
and  large  a  manner,  to  all  intents  and  purposes,  as  he  the  said  C  D.,  his 
executors,  administrators  or  assigns,  could  or  might  have  held,  occupied  or 
enjoyed  the  same  in  case  these  presents  had  not  been  made.  AND  IT  IS 
FURTHER  WITNESSED,  that  the  said  A.  B.,  in  pursuance  of  the  said 
recited  agreement  on  his  part,  and  in  consideration  of  the  said  surrender  so 
made  of  the  said  stable  and  premises  aforesaid,  for  himself,  his  heirs,  execu- 
tors and  administrators,  hath  freely,  clearly  and  absolutely  relinquished, 
abated,  released  and  discharged,  and  by  these  premises  doth,  &c.,  the  said 
C.  Z).,  his  executors,  &c.,  from  henceforth,  during  the  now  residue  of  the  said 
term  of  fourteen  years,  so  limited  and  created  in  and  by  the  within-written 
indenture  as  aforesaid,  of  and  from  the  payment  of  the  said  yearly  sum  o^ 
,  being  part  of  the  yearly  rent  of  ,  by  the  said  within-written  inden- 
ture of  lease  reserved  and  made  payable  to  him  the  said  A,  B.,  his  heirs  and 
assigns,  and  also  of  and  from  all  actions,  suits,  distresses,  claims  and  de- 
mands whatsoever,  of  him  the  said  A.  B.,  his  heirs,  executors  or  adminis- 
trators, touching  or  concerning  the  said  sum  of  ,  hereby  expressed  or 
intended  to  be  alienated  and  released  as  aforesaid.     IN  WITNESS,  &c.(c 

(c)  This  instrument  should  be  indorsed  on  the  back  of  the  lease. 
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Book  IV. 
CaAmm  T. 
SscT.  4l  Sect.  4. — The  Surrender  of  Copyholds. 


(a)  Surrender  to  a  Purchaser. 

Mmmor  o/H.^in}  MEMORANDUM,  that  on  the  29th  day  of  AopUia 
ike  commty  ^>  the  i9th  year  of  the  reien  of  our  Sovereign  Lady  Victora, 
Middlesex.  j  &c.,  and  in  the  year  of  our  Lord  1855,  A.  fi.,  of,  fte^  'd 
the  cooDty  of  York,  one  of  the  customary  tenants  of  the  said  manor,  bj  E. 
/*.,  gent«,  his  attorney  (by  virtue  of  a  letter  of  attorney  to  him  made  by  tbe 
said  A.  B.  for  that  purpose,  bearing  date  the  4th  day  of  August  instaot),  did 
snrreiider  into  the  hands  of  die  lord  of  the  said  manor  by  the  rod,  accoraio| 
to  the  custom  of  the  said  manor,  by  the  proper  hands  and  acceptance  of 
6.  H^  Esq^  lord  of  the  said  manor,  ALL  THAT,  &c.,  to  the  use  of  CL  D^ 
of,  dtc^  widow,  her  heirs  and  assigns,  for  and  according  to  the  custom  of  the 
said  manor. 

A.B. 
Takes  the  day  and  year  first  above  written  by  me,  \ 
G.  H.,  Lord  of  the  said  Manor  {d).  J 


(b)  Adnattance. 

Tke  Mmsur  rfH.,^  MEMORANDUM,'  that  after  the  making  the  mrn- 
ni  the  camhf  rf>  der  hereunto  annexed,  viz.  on  the  29th  day  of  Aogtft, 
Middlewtx.  J  1855,  C.  Z).,  in  the  same  surrender  named,  in  ber  profier 
person  came  before  me,  G.  /f.,  Esq.,  lord  of  the  said  manor,  at  the  maaskn- 
boose  of  die  said  CD.,  situated  near  H.  aforesaid,  and  desired  to  be  admitted 
tenant  to  all  and  singular  the  customary  messuages,  lands,  tenements  aad 
hereditaments  mentioned  and  contained  in  the  same  surrender,  widi  dvir 
and  every  of  their  appurtenances,  to  i^hom  the  lord  of  the  manor,  by  bisovi 
proper  hands,  in  the  presence  of  J.  C,  the  lord's  steward  for  this  tarn,  did 
then  and  diere  grant  seisin  thereof  by  the  rod,  TO  HAVE  AND  TO  HOLD 
the  same  messuages,  lands,  tenements  and  hereditaments,  with  tbeff  td 
every  of  their  appurtenances,  unto  the  said  C.  D.,  her  heirs  and  asaigiis,  ks 
eTer,  of  die  lord,  at  the  will  of  the  lord,  according  to  the  custom  of  tbe  aid 
manor,  by  fealty,  suit  of  court,  and  the  several  yearly  rents  and  aerrieei 
Fioe.  three  therefore  due  and  of  right  accustomed :  and  the  said  C.  D,  giK 
pounds  six  to  the  lord  for  fine,  for  such  her  estate,  and  entry  into  tbe  sane 
^bngssod  premises  respectively,  as  appears  in  the  margin ;  the  feslty  w» 
d(bipefice.  respited.  And  so  saving  to  the  lord  his  riffht,  the  aaid  C  D* 
was  admitted  tenant  to  the  said  premises,  in  manner  and  form  aforesaid. 

G.H., 
Lord  of  the  said  Manor. 
In  the  presence  of/.  C. 


(c)  iSwrender  to  the  Use  of  his  WilL 

Memorandum,  diat  after  the  admission  of  die  said  C.  D.  as  aforesvd, 
via.  on  the  said  29th  day  of  August,  in  the  year  of  our  Lord  1855,  aforesaidi 
the  said  C.  D.  did  surrender  into  the  hands  of  the  said  lord  of  the  said  maoori 
by  the  rod,  according  to  the  custom  of  the  said  manor,  all  and  every  tbe  cai- 

(if)  It  is  more  amsl  for  die  mnrendcr  tobe  taken  by  the  steward,  bat  itany  bedsM^ 
die  kmi  himaeU: 


8T7BRENDERS. 

tomar^  meBSuages,  lands,  meadows,  pastures,  tenements  and  bereditame 
to  which  she  was  admitted  as  above  mentioned,  with  tlieir  and  every  of  tl 
appurtenance^  and  all  other  her  customary  and  copyhold  messuages,  lai 
tenements  and  hereditaments,  which  are  parcel  of  the  said  manor,  or 
held  of  the  same  manor  by  copy  of  court-roll,  to  such  uses,  intents  ; 
purposes  as  the  said  C  D.  shall,  in  and  by  her  last  will  and  testament 
writing  limit,  declare  and  appoint. 

CD 
Taken  the  day  and  year  above  by  me, ") 
Gn  H.,  Lord  of  the  said  Manor,      j 
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Sect.  1.  Notices  to  Quit 

(a)  By  Landlord,  to  Yearly 
Tenant 968 

(b)  Another  more  particular.  968 

(c)  A  Third  Form 969 

(d)  By  an  Ag^nt  of  the  Land- 
lord  969 

(e)  A  Variation 969 

(f )  To   quit    or    pay   double 
Value 969 

(g)  Under  the  Statute  1  &  2 
Vict  c.74 970 

(h)  To  quit  Lodgings 970 

(i)By  Tenant 970 

(k)  To  quit  Lod^ngs 971 

2.  Notices  to  Repair. 

(a)  General  Notice 971 

(b)  Another  Form 971 

(c)  Notice,  after  a  Notice  to 


Sect.  2. 


FiCI 

Repair  has  not  been  com- 
plied with 971 

(d)  Another  Form 911 

(e)  Notice  under  exprai  Co- 
venants   • 9tl 

(f)  During  Continuance  of  the 

■    Lease 91% 

(g)  When  Six  Months  of  the 
Lease  are  unexpired 97S 

Notices  under  Statutes. 

(a)  On  Deserted  Premises, un- 
der 11  Geo.IL  cl9,a.l6  5TI 

(b)  Demand  of  Possession,  un- 
der 1  Geo.  IV.  c.  87,  8.1..  ^ 

Notices  when  Goods  are  taken 
in  Execution. 

(a)  Notice  to  a  Sheriff 874 

(b)  The  like,  by  a  Receifer..  97i 

(c)  Notice  to  a  High  BaiBff..  97^ 


Sect.  1. — Notices  to  Quit, 

(a)  By  Landlord,  to  Yearly  Tenant. 
Mr.  C.  D. 

:  Book:  IV.      I  HEREBY  give  you  notice  to  quit  and  deliver  up  the  premises  which  yot 
^idirTER  VI.    now  hold  of  me,  situate  at  ,  in  the  county  of  ,  on  the 

^^CT.  1.        (Jay  of  next,  or  at  the  expiration  of  the  current  year  of  Toor 

tenancy  (a), 
k  Dated  the  day  of  ,1855. 

^  Yours,  &c. 

A.B.lthehmdlU] 
To  C.  D.  [the  tenani.'] 


(b)  Another  more  particular. 


Mr.  C.  D. 


You  are  hereby  required  to  quit  and  deliver  up  the  possession  of  thcpr^ 
mises  which  you  now  hold  of  me  as  tenant  at  will  [or  '*  by  virtue  of  <b 
agreement,"  or  "  lease,*'  as  the  ca^e  may  be"],  namely,  a  messuage  and  gardes 
with  the  appurtenances  [or  "  farm-house,  lands  and  premises,'*  descnti»§ 
the  premises],  situate  in  the  parish  of  ,  in  the  county  of         ,  hop 

occupied  by  you  or  your  under-tenant  [as  the  case  may  be],  on  the 


(a)  This  last  clause  may  prevent  a  non- 
suit in  ejectment,  which  might  otherwise 
happen  where  the  time  when  the  tenancy 
commenced  is  not  certainly  known  {Doe  d. 
Gorst  V.  Timothy,  2  Car.  &  Kir.  351) ;  but 


the  third  form  (c)  must  be  used  if  tkft » 
a jprobability  of  the  "current  yesr"  a- 
piring  within  six  months  of  the  date  ef  at 
notice.    See  ante,  295. 
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lands,  tenements  and  hereditaments^  with  the  appurtenances,  which  yos  nov 
hold  of  me,  situate  at  ,  in  the  parish  of  ,  in  the  countj  of 

,  and  in  failure  thereof  I  shall  require  and  insist  upon  yoar  piyisg 
thenceforth  for  the  same  double  the  yearly  value  thereof,  for  so  long  umeas 
yon  shall  keep  possession  of  the  said  premises  after  the  expiratioo  of  tbe 
said  notice,  according  to  the  form  of  the  statute  in  such  case  made  and  pnv 
Tided. 

Dated  this  day  of  ,  1855. 

A.B.[tliekaidhrl] 
To  Mr.  C.  D.  Itke  toumt.] 


(g)  To  ddner  mp  Poitetswm,  wmder  the  Stahde  1  4*  2  Fki.  c,  74. 

Mr.  C.  D. 

I  ,  [owner,  or  agent  to  ,  the  oi?ner,  a$  the  case  fmafk],k 

hereby  give  you  notice,  that  unless  peaceable  possession  of  tbe  teoesMl 
[sAoffiy  deicfiiBii^  il],  situate  ,  which  was  held  of  me  [or  '*of  tk 

said  ,*'  at  the  case  wmif  6e],  under  a  tenancy  from  year  to  yeir  [m 

OM  tkg  COM  mmy  he^  which  expired  [or^  "  was  determined"]  by  notice  to  qot 
from  the  said  [or  otkermue,  at  the  case  may  ie],  on  the 

day  of  ,  and  which  tenement  is  now  held  over  and  detained  hoa 

tbe  said  be  given  to  [the  owner  or  agent^,  on  or  before  die 

expiration  of  seven  dear  days  from  the  service  of  this  notice,  1  i 

shall  on  next,  the  day  of  ,  at  of  the  dod 

of  the  same  day,  at  ,  lipply  to  her  Majesty's  justices  of  the  peaee 

acting  for  the  district  of  L^^'''^  ^^  dUtricl,  dwisioa  or  place  m  mkkk 

the  MMJ  tememetUf  or  any  part  thereof^  is  situate'],  in  petty  sessions  assembled, 
to  issue  their  warrant  directing  the  constables  of  the  said  district  to  eater 
and  uke  possession  of  the  said  tenement  and  to  eject  «ny  person  tberefroo. 
Dated  this  (Signed) 

[ornner  or  age»L] 

To  Mr.  C.  D. 


Six, 


(h)  By  Landiord,  to  Qmt  Lodgings. 


I  HEREBY  give  you  notice  to  quit  and  deliver  up,  on  next,  tke 

rooms  or  apartments,  and  other  tenements,  which  you  now  hold  of  bk  • 
this  house  [as  the  case  may  he\ 

Witness  my  hand,  this  day  of  ,  in  the  year  1855. 

Yours,  &c. 

A.B.[thek»dkH] 

To  C.  D.  [the  lodger.] 


(i)  By  Tenant. 


Six, 


I  HEREBY  give  you  notice,  that  on  tbe  day  of  next(e).  I 
shall  quit  and  deliver  up  possession  of  the  messuage  or  tenement  aad  pc^ 
mises  which  I  now  hold  of  you,  situate  at               ,  m  the  parish  of 

in  the  county  of  [agreeably  to  the  covenants  in  the  lease  sabsirtnf 

between  us,  and  dated  the^  &c.] 

Dated  this  day  of  ,1855. 

Yours,  &C. 
To  A.  B.  {landlord.]  C.  D.  [townrfJ 

(e)  This  diy  should  be  con«cdy  inserted.    See  Cadby  v.  MaritMet,  3  Per.  &  I>»  **' 

II  Ad.  &  £1.720;  ante,  292. 
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(k)  Notice  by  the  Tenant  to  Quit  Lodgings, 


Sib, 


Book  IV.  ^ 
Chapter  VL^ 
Sect.  1. 


M.  HIS  is  to  give  you  notice,  that  on  the  day  of  next  I  shall 

quit  and  deliver  up  possession  of  the  rooms  and  apartments  and  other  tene- 
ments, which  I  now  hold  of  you  in  your  house. 

l^itness  my  hand,  this  day  of  ,1855. 

C.  D,  [the  lodger.'] 
To  ^.  B.  llandlord.'] 


Sect.  2. — Notices  to  Repair. 
(a)  General  Notice. 


Sir, 


X  OU  are  hereby  required  to  put  in  good  and  tenantable  order  and  repair 
all  and  singular  the  messuage  or  tenement  and  premises,  which  you  now  hold 
of  me,  situate  at,  &c. :  particularly  the  servants*  hall  in  the  said  messuage  or 
tenement,  and  the  tiling  or  roof  at  the  northern  end  thereof  [as  the  case  may 
he  J  describing  the  repair  necessary  to  be  done  according  to  the  fact']. 
Witness  my  hana,  this  day  of  ,  1855. 

A.  B.  [the  landlord.] 
To  C.  D.  [the  tenant.] 


(b)  Another  Form, 

To  Mr.  C.  D.,  his  executors,  administrators  or  assigns,  tenant  of  the  house 
situate  at  the  east  corner  of  street,  next  the  high  road  leading 

from  to  ,  or  to  Mr.  E.  F.,  under-tenant  of  the  before- 

mentioned  premises  belonging  to  A.  B.^  of  ,  Esq.,  or  whomsoever 

it  may  concern. 

Sir, 

\  OU  are  hereby  required  to  do  and  perform,  before  the  25th  day  of  March 
now  next  ensuing  the  date  hereof,  all  and  singular  the  following  repairs,  and 
reinstatement  of  waste,  dilapidations  and  want  of  repairs,  at  and  to  the 
messuage  or  tenement  which  you  now  hold  of  the  aforesaid  A.  B.,  Esq., 
situate  and  being  the  east  corner  house  of  street,  next  the  high  road 

leading  from  to  ,  in  the  county  of  ,  according  to  the 

following  schedule  Or  specification  of  dilapidations  made  by  G.  H.^  the  sur- 
veyor of  the  said  A.  B.,  on  a  survey  made  of  the  aforesaid  premises  on  the 
11th  of  March,  1855. 
As  witness  my  hand,  this  day  of  ,  1855. 

G.H., 
Schedule,  &c.  Surveyor  to  the  said  A.  B.,  Esq. 


(c)  Notice,  after  a  Notice  to  Repair  has  not  been  complied  with. 
To  Mr.  C.  D. 

In  pursuance  of  the  notice  delivered  by  me  at  your  house  at  ,  on 

the  6th  of  June  last,  specifying  sundry  reparations  and  dilapidations  in  the 
house,  bams,  outbuildings  and  other  premises,  held  by  you  under  lease  from 
^*  B.,  1  have  this  day  inspected  and  surveyed  the  said  premises,  and  finding 
none  of  the  said  repairs  and  dilapidations  repaired  or  remstated,  I  do  hereby 
give  you  notice  that  the  several  penalties  recited  in  your  covenants  contained 
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Book  IV.      in  the  above  lease  for  such  nonperformance,  are  and  have  been  incurred  bj 
©■AFtia  VI.    you,  and  that  the  attorney  to  the  said  A.  B,  will  proceed  to  eject  yoo  accord- 
As  witness  my  hand,  this  7th  August,  1855. 

E.  P., 
Surveyor  to  the  said  A.  B. 


Delivered  a  true  copy  of  the  above  at  Mr.  C.  Z).'8  house,  at 
the  7th  August,  1855. 


.« 


(d)  Another  Notice^  where  the  whole  or  any  part  of  the  former  hat  itti 

neglected. 

Survey,  valuation  and  report  of  certain  dilapidations,  want  of  repairs  ud 

unperformed  covenants  agreed  to  have  been  done  at  a  house  situate  No. 

,  in  street,  in  the  county  of  Middlesex,  in  the  tenure  or  oceo- 

pation  of  Mr.  C.  D.,  or  his  under-tenants,   belonging  to  A.  B,,  m  tk 

county  of  ,  Esq. 

Whereas  by  a  lease  granted  by  the  aforesaid  A.  fi.  to  the  aforesaid 
C,  Z).,  bearing  date  on  or  about  the  day  of  ,  1850,  for  the  tern 

of  seven  years,  he  the  said  C.  Z).  did  covenant,  promise  and  agree  for  him- 
self, his  executors,  administrators  or  assigns,  with  the  said  A.  B^  his  hein 
and  assigns,  once  in  three  years,  \^here  set  out  the  covenants  to  fwini,  to  reftir, 
and  to  leave  in  repair,  in  words  of  lease.']  AND  THE  SAID  A,  fi.  did,M 
or  about  the  first  day  of  June,  1853,  apply  to,  employ  and  commissioo  the 
undersigned  £.  F,,  surveyor,  to  survey,  value  and  report  upon  the  sevenl 
dilapidations,  want  of  repairs,  and  other  unperformed  covenants  of  the  afore- 
said lease,  who,  on  the  4th  and  other  days  of  June  following,  did  survey,  vafaie 
and  assess  the  amount  of  the  said  dilapidations,  want  of  repairs  and  other 
unperformed  covenants  by  the  said  C.  Z).,  to  be  of  and  to  the  amount  of  100/., 
which  said  sum  he  hereby  declares  to  be  due  and  owing  to  the  said  J.  B.  ia 
consideration  of  the  aforesaid  dilapidations,  want  of  repairs,  and  other  unper- 
formed covenants,  and  the  following  schedule  is  a  true  account  of  such  dik- 
pidations,  want  of  repairs,  and  other  unperformed  covenants. 
AS  WITNESS  my  hand,  the  20th  day  of  November,  1854. 

E.  F.,Surfcyor. 

Schedule. 
[^Here  specify  repairs  to  be  done,  and  let  the  surveyor  sign  it  at  the  end.] 


(e)  Notice  under  express  Covenants. 

Dilapidations  suffered  to  accrue,  and  reinstatement  of  waste,  at  iiid 
to  the  house  and  offices.  No.  ,  in  street,  in  the  city  of  Loodom 

belonging  to  A.  B.,  and  in  the  tenure  and  occupation  of  C.  D.,  according  to 
the  covenants  of  the  lease  granted  by  the  said  A.  B.  to  E.  /*.,  and  bearoj 
date,  &c.  Inhere  specify  the  repairs']  :  or  in  lieu  of  the  reinstatements  of  daiM|e 
and  dilapidated  parts  of  the  aforesaid  leasehold  premises,  which  must  all  be 
done  within  three  months  from  the  date  of  this  notice,  according  to  the  cofe- 
nant  in  the  said  lease,  the  aforesaid  tenant  is  to  pay  to  his  landlord,  at  the 
expiration  of  the  same,  as  a  fair  compensation  or  assessment  of  dilaptdarioos 
which  have  been  suffered  to  acorue  in  and  upon  the  aforesaid  leasehold  boiiie 
and  premises,  the  sum  of  100/. 


NOTICES. 

(f)  Notice  to  Repair  during  the  Continuance  of  Lease, 

Sir, 

JlIaVING  surveyed  the  house  and  offices  occupied  by  you,  being 

,  situate  on  the  north  side  of  ,  and  belonging  to  Sir  //.  B,,  Ba 

of  the  lease  of  which  about  thirteen  years  remain  unexpired,  I  find 
following  repairs  necessary  to  be  done,  according  to  the  express  covena 
contained  in  the  lease ;  and  I  give  you  notice,  unless  they  are  done  wit 
the  space  of  three  calendar  months  from  the  date  hereof,  you  will  be  subj 
to  the  forfeiture  of  the  same,  on  the  conditions  therein  expressed. 

E.F., 
Surveyor  to  the  said  A.  B.,  Ba 

Schedule,  &c. 

All  the  before-mentioned  works  to  be  done  in  the  best  and  most  substa 
tial  manner,  using  the  best  materials  of  their  several  sorts,  and  to  the  sati 
faction  of  E,  F.,  the  landlord's  surveyor. 


(g)  Notice  to  Repair,  when  Six  Months  of  the  Lease  are  unexpired. 

To  C.  Z).,  tenant  of  the  house  No.  ,  in  street,  belonging  to  J,  B 

landlord,  or  whomsoever  it  may  concern. 

JL  OU  are  hereby  required  to  do  and  perform,  within  six  months  from  th 
present  date,  all  and  singular  the  following  repairs  and  reinstatements  c 
waste,  dilapidations  and  want  of  repair,  at  and  to  the  messuage  or  tenemen 
and  premises,  which  you  now  hold  of  the  aforesaid  A,  B,^  of  ,  situat 

and  being  No.  ,  in  street,  in  tlie  county  of  Middlesex,  [or  "  city  o 

London,'  as  the  case  may  6e,]  according  to  the  following  schedule  or  speciB 
cation  of  dilapidations  made  by  Mr.  f»  E.^  the  architect  appointed  by  th< 
aforesaid  A.  B.,  on  a  proper  survey  of  the  premises,  as  follows ;  namely 
repair  and  paint,  &c.  [and  so  on,  specifying  the  repairs  wanting  to  be  done, 
and  conclude,  if  the  lease  is  within  four  or  six  months  of  expiring,^  or  in  lieu 
thereof  pay  to  the  aforesaid  A.  B,  the  sum  of  lOOZ.  in  lawful  money  of  this 
kingdom,  as  a- fair  compensation  or  assessment  of  dilapidations,  want  ol 
repairs  and  waste,  which  have  been  suffered  to  accrue  in  and  upon  the 
aforesaid  Jeasehold  premises. 

E.F., 
Solicitor  to  the  landlord,  A,  B, 
Witness,  G.  H. 

Sect.  3. — Notices  under  Statutes, 

(a)  Notice  to  be  affixed  on  the  Premises  being  deserted,  under  Statute 
11  Geo.  IL  c.  19,  s.  16,  and  57  Geo.  IIL  c.  52. 

A.  B. 

Take  notice,  that  on  the  complaint  of  E.  A.,  of  ,  in  the  county 

of  ,  made  unto  us,  A,  P.  and  B.  P.,  Esqrs.,  two  of  her  Majesty's  jus- 

tices of  the  peace  for  the  said  county,  that  you  the  said  A.  B.  have  deserted 
the  messuage  and  tenement  called  ,  consisting  of  ,  situate,  lying 

and  being  at  aforesaid,  in  the  county  aforesaid,  unto  you  demised  at 

rack  rent  by  the  said  E,  A,,  and  that  there  is  in  arrear  and  due  from  you 
the  said  A.  B.  unto  the  said  E,  A,,  one  half-year's  rent  for  the  said  demised 
premises,  and  that  you  having  left  the  said  premises  uncultivated  and  un- 
occupied, so  that  no  sufficient  distress  can  be  had  to  countervail  the  said 
arrears  of  rent ;   we  the  said  justices  (having  no  interest,  nor  either  of  us 
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having  any  interest  in  the  said  demised  premises),  on  the  said  compisint  u 
aforesaid,  and  at  the  request  of  the  said  E.  A.^  have  this  day  come  upon  and 
viewed  the  said  demised  premises,  and  do  find  the  said  complaint  to  be 
true  ;  and  on  the  day  of  this  present  month  of  we  will  retun 

to  take  a  second  view  thereof;  and  if  upon  such  second  view,  you  or  loiDe 
other  perRon  on  your  behalf,  shall  not  appear  and  pay  the  said  rent  b 
arrear,  or  there  shall  not  be  sufficient  distress  on  the  said  premises,  t'uat  we, 
the  said  justices,  will  put  the  said  E.  A,  into  possession  of  the  said  demised 
premises,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (/).  IN  WITNESS,  we  have  put  our  hands  and  seals,  and  hare 
caused  this  notice  to  be  affixed  on  the  outer  door  of  the  mansion-house,  the 
same  being  the  most  notorious  part  of  the  said  premises,  this  daj  of 

,  in  the  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  of  the 

United  Kingdom  of  Great  Britain  and  Ireland  Queen. 


(b)  Demand  of  Poisession  under  Statute  1  Geo.  IK  c.  87,  s,  I  (g). 
To  C.  Z).  [the  tenant  under  the  lease  or  agreement,  or  person  cUdnuMg  mkf 

1  DO  hereby  [or  if  given  by  an  agent,  "  I  do  hereby  as  the  agent  of  A.  B,"] 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  d^ 
mand  and  require  you  forthwith  to  quit  and  deliver  up  to  me  [or  **  to  tbe 
,.» .»»  ^^'^  ^'  ^*"]  ^^^  possession  of  the  dwelling-house  [or  '*  farm,  lands  and  pre- 

«Uing-hou8e  mises"],  with  the  appurtenances,  situate  and  being  m  the  parish  of  ,  it 

Hbe  tenant,     the  county  of  ,  and  which  were  held  by  you  [or  "  by  G.  HJ"],  as  teoiat 

der  1  Geo.      thereof,  under  a  lease  [or  "  agreement  in  writing"],  bearing  date,  &c.  [dsU 
of  lease  or  agreement'],  for  the  term  of         years,  which  expired  on  the 
day  of  last  [or  "  from  year  to  year,  and  which  tenancy  was  detemuoed 

by  me,"  or  "  the  said  A.  B.,    or  "  by  you,"  or  "  the  said  G.  H.,  by  regnUr 
notice  to  quit,  on  the       day  of       last"].     Dated  the        day  of       ,18  • 

Yours,  &c. 
A.  B.  [or  "  E.  F.,  agent  for  the  said  A.  B."] 


pand  in 
rtobe 


.  c  87,  s.  1. 


Sect.  4. — Notices  when  Goods  are  taken  in  Execution. 

If  the  sheriff  or  high  bailiff  of  a  county  court  is  in  possession  of  tke 
tenant's  goods  on  an  execution,  the  landlord  need  not  make  a  distress,  bnt 
should  forthwith  serve  one  of  the  following  notices  (A). 

(a)  Notice  to  a  Sheriff, 

To  N.  0.  and  E.  F.,  Esqs.,  Sheriff  of  Middlesex  [as  the  case  maybe^^uAt^ 
his  officer,  and  all  others  whom  it  may  concern. 

Notice  by  the  TaKE  NOTICE,  that  the  sum  of  twenty  pounds,  for  one  year's  [at  di 
^andlord  to  the  case  may  be"]  rent  due  at  Christmas-day  last,  is  now  due  from  C  D.  [«if  p- 
Sheriff  when  ^^  ^^  ^^^^  ^^  ^^^^  belong'\,  of  which  you  are  now  in  possession,  by  virwe 
..  of  her  Majesty's  writ  of  feri  facias,  &c.,  returnable  [state  the  writ  m 
return,^ 


in  possession 
under  an  exe^ 
cutiou. 


As  witness  my  hand,  this 


day  of 
A»  B,, 


,1855. 
landlord  of  the 


(/)  See  ante,  827,  828.  If  the  tenant 
held  under  a  lease,  it  will  be  void  by  the 
above  statute,  but  by  sect  17,  the  tenant 
may  appeal  firom  the  justices  to  the  superior 


judges. 

(g)  See  ante,  748,  789.  .  . 

(*)  See  Book  II.,  Chap.  IL,  SecL9(i> 
p.  401,  &c 
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(b)  Notice  to  a  Sheriff  by  aJUceiver,  Chapter  V. 

To  the  Sheriff  of  the  county  of  Kent,  and  Mr.  ,  his  officer,  and  all        ^'^^^'  ^ 

others  whom  it  may  concern. 

A.  B.  V.  C.  D. 

Sir, 

I  DO  hereby  give  you  notice,  that  there  is  due  to  E.  F.  and  the  mortgagees  The 
of  his  estates,  in  the  parish  of  ,  in  the  county  of  ,  from  C.  D.  to  the 

the  defendant,  the  sum  of  for  two  years'  rent  due  at  Christmas-day  ^y  ^^^^^^ 

last  past,  which  you  are  to  pay  to  roe  as  receiver  of  the  rents  of  the  same 
estates.    • 
Dated  this  day  of  ,  1855. 

R.S. 

(c)  Notice  to  the  High  Bailiff  of  a  County  Court. 

To  the  High  Bailiff  of  the  County  Court  of  ,  at  ,  and  to  his 

bailiffs  making  the  levy  hereinafter  mentioned. 

Whereas  I  have  been  informed  that  you  have  taken  the  goods  of  C.  D.,  The  like 
in  the  house  occupied  by  him  at  ,  under  and  by  virtue  of  a  warrant  ^o  t^e  Hi 

of  execution  issued  from  the  said  County  Court  of  ,  at  ,  ^"**?®*^* 

Now  1  hereby  give  you  notice  that  the  said  C.  D.  holds  the  said  house  with     °^^^ 
the  appurtenances  as  tenant  to  me  from  year  to  year  from  the  day  of 

,185    ,  at  the  yearly  rent  of  payable  quarterly,  on  ; 

and  that  I  now  claim  the  sum  of  ,  as  due  to  me>  for  (two)  quarters 

of  the  said  rent  due,  and  ending  on  ,  and  now  in  arrear  and  unpaid. 

Dated  this  day  of  ,  185     . 

(Signed)  A.  B.  (»). 

(t)  This  form  is  taken  from  Arch.  Pract.  of  the  New  County  Courts,  p.  100,  3rd  ed. 
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CHAPTER  VII. 

'^^4>,'  PftOCEDDRB  IN  DISTRESS  AND  ESPLETIN. 

rAAB 

Sect.  1.  Proceedings  genenOy  to  distrain 976 

2.  Proceedings  in  RepleTin 979 


Sect,  h — Proceedings  to  dUtrain, 

The  landlord  himself,  or  any  other  person,  as  his  hailiff,  by  an  aothoritj 
^  TIL  from  him  in  writing,  may  make  the  distress.  The  warrant  or  authority  naj 
2: he  in  the  following  form  : — 


To  Mr.  A.  B.,  my  bailiff. 

atbo-  1  DO  hereby  authorize  and  require  you  to  distrain  the  goods  and  dutttb 
r  Warrant  of  C.  D.  [the  tenant'^,  in  the  house  he  now  dwells  in  \or  **on  the  premises 
■""^  ^^y-    in  his  possession*'],  situate  at  ,  in  the  county  of  ,  for  pounds, 

being  one  yearns  rent,  due  to  me  for  the  same  at  Christmas-day  last,  and  to 
proceed  thereon  for  the  recovery  of  the  said  rent  as  the  law  directs. 
Dated  the  day  of  ,  1 855.  /.  S, 

e         Being  legally  authorized  to  distrain,  you  enter  on  the  premises  and  nuke 
*********        a  seizure  of  the  distress.     If  it  be  made  in  a  house,  seize  a  chair  or  otbtf 
piece  of  furniture,  and  say,  *'  I  seize  this  chair,  in  the  name  of  ail  ibe  other 
goods  on  the  premises,  for  the  sum  of  pounds,  being  one  year's  mt 

due  to  me  [or  to  "  J.  5.,  your  landlord"]  at  Christmas-day  last,  ["  by  Tirtae 
of  an  authority  to  me  from  the  said  •/.  5\,  your  landlord,  for  that  parpoae, 
provided  you  distrain  as  bailiff,] 

Then  take  an  inventory  of  so  many  goods  as  you  judge  will  be  snfficint 
to  cover  the  rent  distrained  for,  and  also  the  charges  of  the  distress.  Make 
a  copy  thereof,  as  follows : — 

Inventory.  An  INVENTORY  of  the  several  goods  and  chattels  distrained  by»e, 
A.  B.  [or,  if  as  bailiff,  say,  "  E.  P.  as  bailiff  to  Mr.  A.  B."]  this        day  of 
,  in  the  year  of  our  Lord  1855,  in  the  dwelling-house,  outhouses  and 
lands  [as  the  case  may  bel  of  C.  D.,  situate  in  the  parish  of  ,  in  tk< 

county  of  [and,  ijas  bailiff,  say,  "  by  the  authority  and  on  the  beblf 

of  the  said  A,  B""],  for  the  sum  of  pounds,  being  one  year's  rent  due 

to  me  [or  "  to  the  said  A,  B."  J  for  the  said  house  and  premises  at  Cbristoas- 
day  last,  and  as  yet  in  arrear  and  unpaid. 

In  the  Dwelling' House. 

1.  In  the  Kitchen. 

Two  wainscot  tables,  six  old  chairs,  five  copper  saucepans,  &c. 

2.  In  the  Parlour. 

One  large  pier  looking-glass,  two  sconces  in  gilt  frames,  two  mahogany 
card  tables,  one  pembroke  table,  &c. 


(a)  The  warrant  roust  be  signed  by  the 
person  entitled  to  receive  the  rent ;  Butler* $ 
ease,  1  Leon.  50;  2  Leon.  215.    It  does  not 


require  a  stamp ;  Pjfler.PartndgffU^*^ 
&  Wels.  20. 
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Book  IV.      ing  to  the  form  of  the  statute  in  such  case  made  and  provided.   Gifeo  under 
CuAPTBft  vn.  my  hand  the-  day  of  ,  in  the  year  of  our  Lord  1855. 

Sect.1.  A.B. 


f 


Memorandum         A  true  copy  of  the  above  inventory  and  notice  was  this  day  of 

of  ddiirerinp  a    1 3^5  delivered  to  the  above-mentioned  C.  Z).,  in  the  presence  of  us, 
true  Copy  of  .  G  H 

the  liiveotory 
•0  the  TtDsiiit- 


J.L 


How  tervijd. 


'Of  femerving 
tlie  Goods. 


Wheti  they 
may  he  lold 


HqWu  if  farther 
Time  requu-ed. 


nt  of  the 
Teimm  to  die 
LAnJhiriJ'i 

ies^ion  t>f  [he 
Go«hIji,  whrrtr 
furlht^r  Time  is 
ret|uii-c(L 


lTo»  to  seareh 
for  Replevin 
Rm\  pioceed  to 


Appraisers' 


A  true  copy  of  the  above  inventory  and  notice  must  either  be  giv«n  totbi 
tei^ant  himself,  or  to  the  owner  of  the  goods,  or  left  at  the  tenant's  hoose, 
vviih  any  person  dwelling  therein,  or  if  there  be  no  person  in  the  house,  01 
some  notorious  part  of  it ;  or  if  there  be  no  house,  on  the  most  ootoHoo 
place  on  the  premises.  And  it  is  proper  to  have  a  person  with  you  wbei 
you  make  the  distress,  and  also  when  you  serve  the  inventory  and  notice,  10 
examine  the  same,  and  to  attest  the  regularity  of  the  proceedings,  if  there 
should  be  occasion. 

The  goods  may  be  removed  immediately,  and  in  the  notice  the  tenant  say 
be  acquainted  where  they  are  removed  to,  but  it  is  now  most  usual  to  pot  1 
man  in  possession,  and  let  them  remain  on  the  premises  till  you  are  eniiiW 
by  law  to  sell  them,  which  is  when  five  days  have  expired,  after  the  disffoi 
niJide,  i,e,  goods  distrained  on  the  Saturday  morning  may  be  remoTediai 
snid  on  the  Thursday  afternoon  following.  IVallace  v.  King,  1  H.  BUdu  \i\ 
Uarper  v.  Taswell,  6  Car.  &  Pay.  166. 

If  the  tenant  require  further  lime  for  the  payment  of  the  rent,  indike 
lantilord  choose  to  allow  it,  it  is  best  to  take  a  memorandum  in  writing  froa 
tliif  tenant  to  the  following  effect,  so  as  to  prevent  the  landlord  from  beiig 
deemed  a  trespasser,  which,  after  the  expiration  of  five  days,  be  oiherwiie 
ucmid  be,  and  might  have  an  action  of  trespass  brought  against  biin  forsDj- 
jng  longer  upon  the  premises. 

Mr.  A.  B. 

1  HEREBY  desire  you  will  keep  possession  of  my  goods,  which  you  hit 
tliii  day  distrained  for  rent  due  {or  alleged  to  be  due)  from  me  to  you,  in  the 
place  where  they  now  are,  being  in  the  back  room  on  the  second  floor  of  the 
iinuse,  No.  3,  Dean-street,  Soho,  in  the  county  of  Middlesex  [or  '*  the  hoos^i 
No*  7f  Crown-street,  Seven  Dials,  in  the  county  of  Middlesex,'*  beiMg  ^ 
firrmises  where  the  distress  was  made'],  for  the  space  of  seven  days  from  the 
tl^itc  hereof,  on  your  undertaking  to  delay  the  sale  of  the  said  goods  sad 
clwittels  for  that  lime,  to  enable  me  to  discharge  the  said  rent;  and  I  »ffl 
pay  the  man  for  keeping  the  said  possession.  Witness  my  band  this  51it 
diiv  of  July,  1855. 

Witness, /?.  5.  C.A 

If  there  is  no  allowance  of  or  agreement  for  further  time,  search  ti  the 
expiration  of  the  five  days  at  the  sherifTs  office  to  see  if  the  goods  hafe 
b(-tn  replevied;  if  not,  and  the  rent  and  charges  of  distress  still  remain  nt- 
pald,  after  a  demand  made  on  the  tenant,  or  other  person  on  his  behalf  <* 
the  premises,  send  for  a  constable  and  two  sworn  appraisers,  who  hafi»f 
viewed  the  goods,  the  former  must  administer  to  the  latter  tbe  following  oath: 

You,  and  each  of  you,  shall  well  and  truly  appraise  the  goods  and  cbattev 
mentioned  in  this  inventory  [the  constable  hoiking  in  his  hand  the  m^entefl 
a  fid  showing  it  to  the  appraisers'^  according  to  the  best  of  your  judgment. 

So  help  you  God. 

Then  indorse  on  the  inventory  the  following  memorandum : 

day  of  ,  in  the  year  of  our 


JJ^^I^J*"^""    Memorandum,  that  on  the 


PROCEDURE  IN  DI8TREBS. 

Lord  185,5,  P,  B.  of,  &c.,  and  T.  D.  of,  &c.,  two  sworn  appraisers,  were     Boo^I 
sworn  upon  the  Holy  Evanj^elists,   by  me  G.  H.  of,   &c.,  constable  [or  Chaptter 
**  sheriff"  or  "  under-sheriff,"]  well  and  truly  to  appraise  the  goods  and  chat-        S^ct,  1 
tels  mentioned  in  ihis  inventory,  according  to  the  best  of  their  judgment. 
As  witness  my  hand. 

Cr.  H.  Constable. 

Present  at  the  time  of  swearing 

the  said  P,  B.  and  T.  D.  as 

above,  and  witnesses  thereto, 

L.  M. 

0.  P. 

After  the  appraisers  have  viewed  and  valued  the  goods,  continue  the  in-  '  "^ 

dorsement  on  the  inventory  as  follows,  which  the  appraisers  roust  sign :  '* 

We  the  above-named  P.  B,  and  T.  D,  being  sworn  upon  the  Holy  Evan-  AppraisinoS 
gelists,  by  G,  H,  the  constable  above  named,  well  and  truly  to  appraise  the 
^oods  and  chattels  mentioned  in  the  inventory,  according  to  the  best  of  our  '-^^ 

judgment ;  and  having  viewed  the  said  goods  and  chattels,  do  appraise  and  \ 

value  the  same  at  the  sum  of  one  hundred  pounds  and  no  more.    As  witness 
our  hands,  the  day  of  ,  in  the  year  of  our  Lord  1855. 

Witnew,  R.  S.  T.  D.  ]  ^'"*™  Appraiser.. 

When  the  goods  are  thus  valued,  it  is  usual  for  the  appraisers  to  buy  them  How  dispow^ 
at  their  own  valuation,  and  a  receipt  at  the  bottom  of  the  inventory,  witnessed  of- 
by  the  constable,  or  sheriff,  Scc.^  is  usually  held  a  sufficient  discharge.     But 
if  the  distress  be  of  considerable  value,  it  is  much  more  advisable  to  have  a  * 

proper  bargain  and  sale  between  the  landlord,  the  constable,  the  appraiser 
and  the  purchaser,  for  the  better  proving  of  the  transaction  afterwards,  if  ' 

there  should  be  occasion. 

The  goods  being  sold,  deduct  the  firrears  of  rent  and  all  reasonable  charges 
attending  the  distress,  and  return  the  overplus  (if  any)  to  the  tenant. 

If  the  produce  is  not  sufficient  to  cover  the  demand,  you  may  distrain  '  .^ 

again  (c).  ...  ^ 

Note.    The  man  in  possession  of  the  goods,  &c.,  is  to  be  paid  two  shillings  ". 

and  sixpence  per  dtem,  if  the  tenant  keep  him  ;  and  three  shillings  and  six-  ;. 

pence  if  he  keep  himself,  if  the  rent  do  not  exceed  twenty  pounds.  /' 


Sect.  2. — Proceedings  in  Replevin, 

Know  all  men  by  these  presents,  that  we,  a.  B.  of 
fV.   C.  of  ,  and  T.  S.  of  are  jointly  and  severally  held  and 

firmly  bound  to  W.  T.  Esq.,  sheriff  of  the  county  of  ,  in  the  sum 

of(d)  [the  full  value  of  the  cattle  or  goods  distrained\  of  lawful  money 

of  Great  Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attorney,  exe- 
cutors, administrators  or  assigns,  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  and  each  and  every  of  us,  in  the  whole,  our  and 
each  and  every  oi  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated  the  second  day  of  January,  in  the 
eighteenth  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 
Ciod  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith,  and  in  the  year  of  our  Lord  1855. 

THE  CONDITION  of  the  above  obligation  is  such,  that  if  the  above- 
bounden  A.  B.  do  appear  at  the  next  District  County  Court  (e)  to  be  holden 


(c)  But  see  ante,  393. 
{d)  If  the  ffoods  are  distrained  for  rent, 
the  sum  should  be  double  the  value. 

«R2 


Replevin  Bond 
under  the  Sta- 
tute of  West- 
minster, where 
Cattle  are  taken 
Damage  fea- 
sant; and  aUo 
under  the  Sta- 
tute 11  Geo.  II. 
c.  19,  8.  23, 
where  Goods 
are  distrained 
for  Rent. 


(e)  Edmonds  v.  ChallU,  7  C.  B.  R.  413 ;  6 
Dowl.  &  Low.  581. 
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BookIY. 

Chaptee  VII. 

Sect.  2. 


».{^:- 


in  and  for  the  county  of  ,  at  ,  on  the  day  of  next, 

and  do  (f)  prosecute  his  suit  with  effect,  and  without  delay,  against /.£.  for 
the  taking  and  unjustly  detaining  his  cattle,  goods  and  chattels,  to  wit  [km 
set  forth  the  cattU  or  goods  distrained'\^  and  do  truly  make  a  return  of  dx 
said  cattle,  goods  and  chattels,  if  return  thereof  shall  be  awarded,  that  thn 
the  said  obligation  shall  be  void  and  of  none  effect ;  or  else  to  be  tnd 
remain  in  full  force  and  virtue. 

Sealed  and  delivered  1  J,  B, 

in  the  presence  of  (  W,  C. 

T.S. 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  W.  T^  Eiq. 
sheriff  [or  "  late  sheriff*"]  of  the  county  of  Kent,  have,  at  the  request  of  ibc 
above-named  C.  D.,  the  avowant  [or  **  person  making  cognizance*^  in  tliii 
cause,  assigned  over  unto  him  the  said  C.  D,  this  replevin  bond,  pursoaot  to 
the  statute  in  that  case  made  and  provided :  IN  WITNESS  whereof  I  have 
hereunto  set  my  hand  and  seal  of^  office  [or  if  late  sheriff,  say  "  seal*  os^] 
this  day  of  ,  in  the  year  of  our  Lord  1855. 

Sealed  and  delivered  in  the  7  W,  T. 

presence  of  j 

on  re-  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we,  C.  Z).,of     , 

*  maltster,  E,  J*.,  of  ,  butcher,  and  G.  ff.,  of  ,  carpenter,  aie 

Fu»  m      jo'^^^y  ^^^  severally  held  and  firmly  bound  to  J.  B.  in  the  sum  of 

County  pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  A*  B^lk 

certain  attorney,  executors  or  administrators ;  for  which  payment  well  vsi 

truly  to  be  made,  we  bind  ourselves  and  each  and  every  of  us,  our  and  esA 

and  every  of  our  heirs,  executors  and  administrators,  firmly  by  these  ^ 

sents.     Sealed  with  our  seals.     Dated  this  day  of  ,  in  thi 

eighteenth  yeajr  of  the  reign  of  her  Majesty  Queen  Victoria,  and  <rf  our  UH 

1855. 

Whereas  a  certain  action  of  replevin  was  on  commenced  io  tke 

District  County  Court  of  ,  at  ,  wherein  A.  B.  was  plaintiff,  a^ 

C.  D.  the  defendant:  And  whereas  the  said  C.  D,  hath  declared  to  the  nii 
court  that  (the  title  to  certain  corporeal  property  is  in  question  in  the  w 
suit,  or  that  the  rent  or  damage  in  respect  of  which  the  distress  in  this  bekajf 
was  taken,  amounts  to  more  than  twenty  pounds) :  Now  the  condition  of  tlni 
obligation  is  such,  that  if  the  above-bounden  C.  D.  shall  prosecute  tbesan 
suit  with  effect,  and  without  delay,  in  the  court  of  ,  into  which  its 

now  about  to  be  removed,  and  shall  prove  before  the  said  last-meotiooco 
court  (that  such  title  as  is  aforesaid  is  in  dispute  between  the  said  partiet,ir 
that  there  was  ground  for  believing  that  the  said  rent  or  damage  wtf^ 
greater  amount  than  twenty  pounds),  then  this  present  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  virtue  (g). 

Signed,  sealed  and  delivered  )  C.  D.  (t^) 

in  the  presence  of  I  E.  F,  (la) 

G.  H.  (i-s.) 


Plaint  in  the 
ancient  County 
Courts. 


A,  B.  complains  against  C.  D.  in  a  plea  of  uking  and  unjusdy  detsSatt 
his  goods  and  chatteU  [or  "  cattle"]  against  sureties  and  pledges,  &c 


{E.P. 
Pledges  to  prosecute  <  sad 


(/)  The  words  "then  and  there,"  in- 
serted in  this  place,  seem  to  be  improper; 
see  Jackson  v.  Hanson,  8  Mees.  &  Wel8.477; 
1  Dowl.,  N.  S^  69;  Morris  y.  MuUktws,  1 
Gale  &  DsT.  677  ;  2  Queen's  a  Rep.  293; 
and  Bid9r  ▼.  Edwards^  8  Scott,  N.  R.,  456; 


8  Man.  &  Gran.  202. 

ig)  This  form  is  taken  &«b  Aick  Prtci 
of  the  New  County  Courts,  p.  IM.  SnI  ««■ 
See  ante,  Book  III.,  Chap. Vl,  Seeti^ 
672,  and  Chap.  IX.,  Sect.  8,  p^  S:7. 


FORMS  IN  REPLEVIN. 

In  the  County  Court  )  C.  D.  (the  defendant  in  this  suit)  was  summoni 
OF  Middlesex,  to  wit,  \  to  answer  A,  B,  (the  plaintiff  in  this  suit)  of  a  pl< 
wherefore  he  took  the  cattle  [or  "  the  goods  and  chattels,**  or  '*  the  corn/ 
of  the  said  plaintiff,  and  unjustly  detained  the  same,  against  sureties  an 
pledges  until,  &c. :  and  thereupon  the  said  plaintiff  by  £.  F,  his  attorney 
complains  for  that  the  said  defendant,  on  the  (h)  day  of 

in  the  year  of  our  Lord  1855,  in  the  parish  of  ,  in  the  county  c 

Middlesex,  and  within  the  jurisdiction  of  this  court,  in  a  certain  dwelling 
house  there  (i)  [or  if  on  land,  *•  in  a  certain  close,"  or  ••  in  a  certain  commoi 
there  called  "]  took  the  cattle  or  goods  [or  "  chattels,"  or  "  th« 

corn"(^)],  to  wit,  &c.,  of  tne  said  plaintiff,  of  great  value,  to  wit,  of  the  valu< 
of  !S00/.,  and  unjustly  detained  the  same  against  sureties  and  pledges,  until 
&c. :  wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sustained 
damage  to  the  amount  of  50/.,  and  therefore  he  brings  his  suit,  &c« 

In  the  County  Court  of  ,  at  ,  the  day  of  ,  1855. 

Between  A.  B.  Plaintiff, 
and 
C.  D.  Defendant. 
The  following  are  the  particulars  of  the  [cattle,  goods  and  chattels]  of 
A,  B.  taken  under  a  distress  for  [<*  rent,"  or  **  damage  feasant"]  by  C.  D. 
at  ,  in  the  county  of  ,  and  within  the  district  of  this  court, 

on  »  and  with  respect  to  which  1  now  enter  my  plaint  in  the  said 

court. 

[Here  enumerate  the  cattle^  goods,  ^c,  distrained,  and  let  the  particulars  be 
signed  by  the  plaintiff]  (I). 


(h)  The  day  is  generally  that  on  which 
the  distress  was  made,  although  the  day  is 
not  roateriaL 

(f )  Great  care  should  be  had,  in  the  de- 
scription of  the  place  where  the  distress  was 
made,  the  place  being  both  material  and 
traversable ;  and  it  is  not  sufficient  to  state 
that  the  taking  was  in  a  parish  or  town,  it 
being  necessary  that  the  place  itself  should 
be  stated.  See  2  Chit.  Plead.  646, 7th  edit. ; 
1  Saund.  347,  n.  1. 

{k)  If  standing  corn,  &&,  be  taken  under 


the  11  Geo.  II  c  19,  s.  8,  the  description 
will  be  as  follows :  '*  In  a  certain  field  there 
called  took  the  com  of  the  said  A.  B,, 

to  wit,  20  acres  of  standing  wheat,  thereon 
then  growing  and  being,  and  divers,  to  wit, 
cart  loads  of  other  wheat  of  the  said 
A,  B,,  there  then  also  being,  of  great  value, 
to  wit,  &c." 

(I)  Taken  from  Arch.  Pract.  of  the  New 
County  Courts,  p.  124,  8rd  edit.  See  ante. 
Book  III.,  Chap.  VI.,  Sect.  8  (b),  p.  664, 
and  Chap.  IX.,  Sect  8,  p.  887. 


INDEX. 


ABANDONMENT  of  distress,  356. 

ABATEMENT  of  actions. 

By  Common  Law  Procedure  Act,  232. 
Pleas  in,  679. 
In  replevin,  id. 

ACCEPTANCE  of  Rent 

When  confirmation  of  a  lease,  3,  25,  30,  39, 

158,  231. 
In  case  of  marriage,  2«31. 
When  a  waiver  of  forfeiture,  273,  501. 
notice  to  quit,  299. 
double  rent,  527. 

ACCIDENTAL  FIRE,  effect  of,  on  liability  to 
repair,  462. 
Statute  14  Geo.  III.  c.  78,  s.  86,  id.  * 

ACCORD  AND  SATISFACTION,  plea  of,  595. 

ACCUSTOMED  RENT,  coTenarft  to  pay,  153. 

ACT  OF  PARLIAMENT,  covenants  discharged 
by,  96. 

ACTION  AT  LAW. 
Parties. 

Nonjoinder  and  misjoinder,  581. 
In  case  of  death,  234. 

bankruptcy,  224. 
insolvency.  229. 
marriage,  230. 
Scire  facias,  821. 
Writ  of  error,  822. 
Incidental  proceedings. 

Amendment,  590,  687,  794. 
Payment  of  money  into  court,  596,  605, 
657,  701. 
Injunction  against,  440,  823,  853,  855. 
Effect  of  action  on  forfeiture,  278. 

ACTION  ON  THE  CASE.    See  Case. 

AD  FESTUM,  &c  and  A  FESTO,  77. 

ADMINISTRATORS.    See  Executors. 
Power  to  lease,  32. 
Before  letters  of  administration,  id. 
When  administrator  is  an  infant,  id. 
Leases  by  married  woman  an  administratrix, 

34. 
Administrator  of  executor,  action  for  dauble 

value  by,  526. 

ADMITTANCE  TO  COPYHOLD,  966. 


ADVERSE  POSSESSION,  729,  733,  7^^J^i< 
As  regards  notice  to  quit,  285.  "^^Jji 

ADVOWSONS.  ^  ., 

Leases  of.  50.  "^^     , 

Lessee  of  advowsons,  liability  of,  for  renl^'idL 
Advowson  a  tenement,  id. 
Presentation  to,  when  a  surrender,  254. 
Ejectment  will  not  lie  for,  725. 

AFTERMATH. 

Ejectment  lies  for,  725. 

AGENTS. 

Leases  by,  40. 

Power  to  grant,  id. 

How  executed  generally,  id, 

when  under  powers  of  at- 
torney, 163. 
Authority  of  agent  under  Statute  of  Frauds,  i 

When  to  be  by  deed,  id. 
Leases  to,  48. 

How  regarded  by  Courts  of  Equity,  id. 
Liabiliiy  of,  165. 

Liability  of  principal,  40,  n.,  165,  366,  398. 
Of  corporations,  9. 
Appointment  of,  381.  -^ 

by  infants,  24. 
Distress  by,  381. 

of  goods  in  hands  of,  370. 
Payment  of  rent  to,  332. 
Notice  to  quit  by,  289. 
Revoking  authority  of,  332. 
Goods  in  hands  of,  not  distrainable,  370. 
Service  of  writ  of  ejectment  on,  765. 

AGISTING,  distress  of  cattle,  369. 

AGREEMENT. 
To  demise. 

When  void  for  immorality,  187,  n.,  188,  n., 

623. 
When  void  to  aliens,  45. 
Operation  of  instrument  as  a  lease  or 
agreement  only,  130. 
General  rule,  t^. 
Intention  of  parties,  131. 
Acts  of  parties,  id. 
Express  proviso,  id. 
Words  of  present  demise,  id. 
Clause  for  future  lease,  132. 
Certainty  as  to  terms,  id. 
Uncertainty,  id. 


\?^^- 
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AGREEMENT  to  demise— contimued. 

Operation  of  an  instrument  aa  a  lease  or 
agreement  only — continued. 
ConTenience,  id. 
Usual  covenants,  id. 
Instrument  to  be  binding,  138. 
Right  of  entry,  &c.  id. 
•^<-         Distress,  idL 
^  Repairs,  id. 

.^,  '  Insurance,  id. 

Wj  Waste,  id. 

Purchase,  id. 

Clause  to  be  added,<<f. 

Acts  to  be  done  by  landlord,  id, 

by  tenant,  id. 
Payment  of  money,  134 
Condition,  id. 
Immediate  possession,  t^ 
Power  to  demise,  id. 
Forieiture,  135. 
Signature,  id. 
^.  Mortgage,  id. 

ig>'  Form,  id. 

Incorporeal  hereditaments,  id. 
Stamp,  id. 

Cases  on  the  subject,  id.,  &c. 
Occupation  under,  181. 
Terms  of  holding  under,  28  ?,  283. 
Effect  of,  as  to  distress,  353. 
Assignment  of,  182. 
Evidence  of,  631. 
Assignees  of  bankrupts,  22f,  228. 
Forfeiture  of,  266,  n. 
To  assign,  213. 
Stamps  on,  &c.  107,  222,  949. 
Form  of  agreements,  939,  &c. 

For  a  term,  with  a  covenant  for  a  lease, 

939. 
For  a  furnished  house  firom  year  to  year, 

940. 
Agreement  for  letting  on  a  three  months' 

notice,  941. 
For  letting  a  cottage  at  a  weekly  hiring, 

id, 
For  unfurnished  lodgings^  942. 
For  furnished  lodgings,  943. 
Demise  of  a  farm  from  year  to  year,  id. 
Agreement  to  be  void  at  tenant's  death, 

985. 
For  granting  the  lease  of  a  house,  946. 
For  granting  a  farming  lease,  m^^ 
Another  form,  948. 
To  purchase  a  freehold  house,  949. 
For  sale  of  leaseholds,  950. 
For  building  a  new  house  in  room  of  an 

old  one,  907,  950. 
For  building  a  house,  904,  950,  951. 
To  surrender,  908, 952. 
To  surrender  part  of  premises,  965. 


ALIENATION  by  tenant  at  will,  192. 

ALIENS. 

Cannot  take  leases,  45. 

Crown  entitled  to  his  lease,  til. 

Alien  neutral  friend,  id. 

Alien  neutral  enemy,  id. 

May  occupy  premises,  id. 

Lease  for  commerce  under  32  Hen.  VIII.  c.  16, 

id. 
Under  7  &  8  Vict  c  66,  IdL 


ALlESS—amtunied. 
Alien  enemies,  46. 
When  ejectment  lies  against  alien,  id. 
Alien  may  gain  settlement,  id. 
einnot  vote  for  members  of  parliaBeBt,ii 

.1 ; zs^ -J 


J  ^_ 

Cannot  vote  lv>  .««»■/ 
Other  incapacities,  id. 
Naturalization  o^  id. 
Ejectment  by,  46,  742. 
Assignment  of  lease  to,  209. 

ALLOTMENT. 

Under  indosures,  553. 

To  poor  persons,  194,  n. 

To  lord  of  manor  ip  lien  of  ^t  rata,  ic, 

566. 
Power  of  parishes  to  let  allotmcnti  under  3  ft  S 

Will.  IV.  c.  42.. 833. 
Recovery  of  possession,  id. 
Inclosures  under  1  &  2  Will  IV.  ocl  43,  i9.. 

834. 
Under  Inclosure  Act,  8  &  9  Vict  c.  l]S..i^ 
Recovery  of  possession  onder,  835. 
Allotment  system  as  regards  waste,  46i 

ALTERNATIVE  covenant,  96. 

ALTERATION. 

Of  terms  in  middle  of  quarter,  185,  291. 

Of  deeds,  116,  129. 

Of  deeds  as  regards  stamps,  116w 

By  a  stranger,  129. 

By  a  party,  130. 

Of  covenants,  130,  581. 

AMBIGUITY  of  deeds,  65. 
Evidence  to  explain,  66. 
In  leases  to  be  construed  in  fiivour  of  kscCtA- 

AMENDMENT  in  actions,  590,  687, 794. 
In  replevirf,  679,  688. 
In  ejectment,  794,  795. 
Under  15  &  16  Vict  c  76,  and  17  ft  W  Tux. 

e.  125.. 794,  795. 
Description  of  premises,  795. 
Of  place,  id! 
Of  persons  named,  id. 
Of  time  of  demise  or  date  of  writ,  795»  791 
Of  term  demised,  796. 
As  regards  Statute  of  Limitations,  797. 

AMENDS,  tender  of,  in  irregular  distras,  199. 

ANIMALS. 

Fers  nature,  distress  o(  375,  663,  n. 

ANNUITIES, 
Leases  o^  55, 

Distress  fbr  arreara  of,  898. 
Demand  o(  pravioua  to  bringing  qedaA 

275,  n. 
Assignment  of^  55,  208. 
Valuation  of,  244. 
Covenant  to  pay,  95. 

ANNUNCIATION,  ad  featum  and  a  festo,  77. 

APARTMENTS.    See  Lodoinos. 

APPE  A  L  againat  decision  of  justices  oo  1 1  Gca  I^ 
c  19.. 828. 

APPEARANCE  by  corporation,  la 
Compelling,  in  replevin,  675. 


INDBX. 


APPEAR  ANCE—cott/imfed:  • 

In  ejectment  under  15  &•  16  Vict  c.  76.. 779. 
Within  sixteen  dtiyt  after  service  of  writ,  id. 
Appearances  and  defences  may  be  strucJc  out 

or  confinedi  780. 
Where  appearance,  how  issue  made  up,  id. 
Where  claimant  appears  and  defendant  not,  no 
evidence  necesswy,  id. 

APPENDANT,  meaning  of,  547. 

APPORTIONMENT  OF  RENT. 
Definition  of,  S37f  D. 
By  act  of  law,  837. 

the  parties,  id. 
At  common  law,  id. 
Where  rent  divided  among  different  persons, 

Alienation  of  lessor,  id. 

lessee,  338. 
Where  part  of  land  disposed  of  and  lessee  at- 
torns, 337. 
Concurrence  of  lessee,  id. 
Liability  of  lessee,  338. 
Alteration  of  lessee's  interest,  id. 
by  surrender,  id. 
by  acceptance  of  new  lease,  id. 
Eviction  from  part,  id. 

In  middle  of  a  quarter,  840. 
By  title  paramount,  338. 
By  landlord,  id. 
In  case  of  the  crown,  id. 
By  tenant's  wrongful  act,  id. 
Distinction  between  grant  and  reservation  of 

rent,  id. 
Where  lease  under  power  void,  339. 
As  to  right  of  sporting,  id. 
In  case  of  void  lease,  id. 
Where  tenant  not  in  possession  of  all  premises 

demised,  839,  352. 
Eviction  in  middle  of  quarter,  340. 

from  part  of  lands,  id. 
When  no  apportionment  of  rent  as  to  time,  id. 
Apportionment  of  rent  under  1 1  Geo.  II.  c.  19, 

s.  15.. 341. 
Right  of  executors  and  heirs  to  rent,  id. 
Rights  of  representatives  of  tenants  in  tail,  id. 
Lease  not  terminating  with  lessor's  life,  342. 
Lease  under  power,  id. 
In  case  of  demise  by  guardians  of  infant,  IdL 
Under  4  &  5  Will  IV.  c.  22,  ui. 
Apportionment  of  rent  in  case  of  annuities 

and  other  payments,  id. 
When  realty  and  personalty  are  let  together, 

839. 
When  rent  entire  no  apportionment,  id. 
When  land  lost  by  casualty,  340. 
Overflowing  of  sea,  id. 
Total  loss,  id. 
When  land  taken  for  public  undertakings/  id. 
.  conveyed  for  schools  for  the  poor, 
id. 
Under  Church  Building  Acts,  id. 
By  statutes,  340,  841, 842. 

Construction  of  statutes,  341,  842. 
Application  to  mortgage  interests,  842. 
Yearly  tenants,  348. 
Interest  on  mortgage  apportionable,  842. 
In  case  of  government  securities,  id. 
In  case  of  devise  by  tenant  in  fee,  848. 
Rent  apportionable  by  action  of  debt,  id. 


APPORTIONMENT  OF  RENT  i 

When  apportionable  in  covem 
When  debt  lies  for,  601. 
How  made,  843,  601. 
Evidence  of,  when  inadmissibl 

APPRAISEMENT. 
Of  distress. 

By  and  before  whom  ap 
891,  978. 

Must  be  competent,  391. 

Act  of,  8W:     ' 
Selling  goods  without,  648. 
Replevin  after,  668. 
Of  dilapidations,  486. 

When  made,  id. 

Mode  of  making,  487. 

Expenses  of,  489. 

Proof  of,  490. 
Of  remuneration  to  an  outgoing        i 
Stamp  on,  892,  n.,  488. 

APPROVEMENT  OF  COMMO^ 

MON. 

APPURTENANCES,  meaning  of, '. 
What  is  appurtenant  matter  of  c 
Ways  appertaining,  id, 

APPURTENANT,  meaning  of,  547 

ARBITRATION,  form  of  covenant  t      ! 
See  Award. 
Reference  to  when  discharge  of  i      I 

plevin,  708. 
As  to  land  under  17  &  18  Vict  c      ! 
748,  891. 

ARCHBISHOPS,  leases  by,  14. 

ARREARS  of  rent  pass  to  executors,     I 

ARSON,  857. 

ASSAULT  by  landlord  on  tenant  to 
session  of  premises,  519. 

ASSESSED  TAXES.    5^  Taxes. 

ASSETS,  executors  having  liability  ol    ! 

"  ASSIGNS,"  includes  "heirs."  54. 
Meaning  of  term  **  assigns,"  207. 
Term  "  assigns"  not  used,  215. 

ASSIGNEES. 

Whoare,generally,  207,  211,  212,   ! 
Of  reversion,  210. 

Construction  of  stat  32  Hei 
34..210,  278,  588,  585,742 
Of  part,  87,  587. 
Action  of  debt  by,  601. 
Entry  for  forfeiture,  272. 
Notice  to  quit  by,  285. 
Of  term. 

General  liability,  75,  76,  89, 
588,  601,  624. 

In  case  of  wrongful  assign  i 
Whilst  in  possession,  848. 
When  liame  in  equity,  34^  • 
On  what  covenants,  88, 89 , 
Covenant  not  to  assigi 
When  it  commences,  79, 2! 
How  long  it  continues,  216, 
507. 
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ASSIGNEES  of  term— con/iJitt<?<i. 

General  liability — continued. 

Assignment  to  a  pauper,  216,  228. 

Estoppel  on,  155. 

By  tenant  at  will,  79. 
General  rights,  210,  218. 
A£f:i||^nee  of  part,  88,  92,  218, 586. 
or  lease  by  estoppel,  218. 
I'lidcr  an  execution,  222,  223. 
Vendee  or  assignee,  222. 
I'ndf^r  bankruptcy,  226 
Time  when  term  affected  by  elegit,  222. 
Right  tb  fodder,  4<53. 
Eitpcu^or  when  liable  as,  236. 
Aciion  of  covenant  against,  580. 

On  what  covenants,  id, 

Wif  what  period,  id, 

VV  bat  sufficient  possession,  583. 
ActioD  of  covenant  by,  585. 
Ejectment  by,  756. 

Devisee  of  equity  of  redemption  not  an 
a<;j;ignee  of  mortgagor,  234. 
Ofbtinkrtipis.    &e  Bankrupt. 

tt-ftset  by,  32. 
Of  insolvents.     See  Insolvency. 
Lpases  by,  32. 
Ass»|rnnient8  by,  217. 
Ejectment  by,  756. 

iJGNMENT. 

Nature  atid  description  of,  207. 
What  may  be  assigned,  7,  207. 

Party  assigning  whole  interest  cannot  dis- 
tTHin,  7. 

Torxw  of  years,  future  interest,  207. 

Contingent  interest,  id, 

Asj.ijftiment  by  mortgagee,  735. 

Cliij^  in  action,  208. 

OHiccs,  54. 

Bonds,  175. 

Annuities,  bS,  208. 
In  whEii  way  made,  208. 
Uy  aei  of  party,  id, 
Cv  act  Qf  lnw,  id, 
Bv  tloecl  ::09. 
EtTect  of»  m\, 
Oecupjiiipn  under,  205. 
Bf-Kistiy  of.  120,  121,  &c,  962. 
Bv  StJiiute  of  Frauds,  209. 
Bv  7  it  8  Vict.  c.  76,  id. 
By  S  h  9  Vict  c  106,  id, 
Ihc&se  of  trustee,  id, 
Asaignn^ent  of  lease  to  alien,  id, 
StamjisoHH  id, 

UndiT  50  Ceo.  III.c.  184.. W. 
By  la  .V  U  Vict.  c.  97.. 210. 
By  -HCeo.  III.  c.  98.. 210. 
Ul  T<vt'r>ion8. 

Ilutv  made,  210. 

St»t  32  Hen.  VIII.  c. 34.. 210,  583, 
585. 

To  what  it  extends,  210. 

Est n ten  for  lives  and  years,  id. 

Not  in  fee  or  in  tail,  id. 

Includes  devisees,  id. 

By  way  of  mortgage,  208,  211. 
Of  tho  term. 

What  Amounts  to,  211. 

Deposit  of  lease,  id. 

Equitable  interest,  id. 


ASSIGNMENT  of  the  term-eon/tsaedl 

Lease  exceeding  interest  of  loKe,  211 
Intentions  of  parties  as  to  leaae  or  angi- 

ment,  id. 
Distinction  between  assignments  mdvi- 

der-leases,  211,  218,  497, 49& 
By  what  expression  made,  213. 
**  Grant,  assign  and  set  over,"  elect  d, 

213. 
Woods  excepted  when  they  pas,  ii. 
Grant  to  one  and  his  executon,  %L 
Agreement  to  assign,  id. 
What  passes  by,  459. 
Equitable,  by  deposit,  219,  498. 
Contracts  to  assign,  213. 
As  to  title  of  lessor,  243. 
As  to  right  to  as^gn,  %d. 
What  are  proper  covenants,  214. 
Liability  of  lessee  and  assignee,  214,  Ml 
Priority  of  contract  and  estate,  ii. 
Lessee  for  years  assigning.  214. 
Eviction,  how  far  discharge  to  ss^igsn^ 

id. 
Agreement  by  assignee  to  indemni^,  il 
Equitable  assignee,  liability  of,  id.  o. 
Executor  of  aasig^nee.  non-liabiiitj,  idL 
On  what  covenants  a»ignee  liable,  21i 
Assigrnee  not  liable  on  collateral  eof^ 

nants,  215. 
Things  to  be  done  on  land,  U, 
Covenant  as  to  tithes,  id. 
When  assignee's  liability  commeneei,  ii 
Waste  and  building  ground,  id. 
When  possession  not  taken,  id. 
Where  covenant  broken  before  aofi- 

ment,  id. 
Continuance  of  liability,  216. 
Whilst  in  possession,  216.  217. 
Parting  with  lease  gets  rid  of  liaWIitj,  «i 
Covenant  to  indemnify,  217,  Q* 
Assignee  liable  on  covenants  ranniog  vitk 

land,  216. 
Assignment  to  pauper  married  »ob«i 

&C.,  216. 
Fraud,  idL 

In  case  of  continuing  breach,  217. 
Executor  of  lessee  for  yean  may  as^ 

id. 
So  may  assignees  of  bankrupt  leHe^  ii 
Plea  of  assignment  over,  59/. 
Effect  of  assignment,  8. 
Of  part  of  the  estate,  218. 
Of  part  only  of  the  land,  87.  218, 5S& 
As  regards  trees,  460. 
By  tenant  at  will,  192. 
By  way  of  mortgage,  218. 
Mortgagee's  liability,  215.  218, 584. 
Taking  possession.  218, 1^9. 
Liability  to  covenants,  278. 
Taking  an  under-lease,  219. 
Trustee  an  assignee,  id. 
For  benefit  of  creditors,  id. 
Liability  of  trustee,  220. 

Efiect  of,  id. 
By  sheriff  under  execution,  223. 
After  covenant  not  to  assign,  494. 

Propriety  and  legality  of  the  eos- 

tract,  152,494^ 
License  to  assign,  495, 959. 
In  leases  under  powers,  153. 
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ASSIGNMENT  of  the  term-continued. 

After  covenant  not  to  tMign^continued, 
Assignment  not  registered,  effect  on 

sale,  243. 
License  to  assign  not  obtained,  effect 

of,  on  sale,  243. 
Upon  whom  binding,  88,  496. 
Where  contract  absolute,  496. 

against    assignment 
without  license,  t^ 
Effect  of,  upon  forfeiture,  280. 
Other  conditional  contracts,  104, 105, 

497. 
What  is  a  breach,  268,  497. 

Instrument  must  be  valid,  497. 
Grant  of  under-lease,  id. 
Deposit  of  lease,  219,  497. 
Lease  taken  in  execution,  498. 
Bankruptcy  of  lessee,  226,  499. 
Insolvency  of  lessee,  600. 
Marriage  of  lessee,  id. 
Devise  of  the  term,  id. 
Other  acts,  id. 
What  is  a  waiver  of  the  breach,  501. 
Form  of  contracts  against  assign- 
ments, 496,  n.,  876,  899,  900,  n., 
912,  940,  944,  960. 
Forms  of  assignment. 
By  indenture,  953. 
By  deed-poll,  957. 
Of  a  lease  for  years  determinable  on  lives, 

956. 
Of  part  of  premises,  957. 
By  note  in  writing,  959. 
Deed  to  prevent  a  second  assignment,  960. 
License  to  assign,  959. 
Memorial  of  registry,  962. 

ASSUMPSIT,  action  of. 

Kature  of  the  action,  ifl7,  609. 
When  maintainable,  id. 

Between  landlord  and  tenant  generally, 
id. 
On  contract  to  repair  by  assignee  of 

reversion,  609. 
Upon  what  instruments,  id. 
Not  under  seal,  id. 
For  use  and  occupation,  384, 610. 

Under  11  Geo.  XL  cl9,s.  14.. 610. 
Incorporeal  hereditaments,  id. 
Action  by  corporation,  611. 
Lies  in  county  courts,  id. 
Generally,  384. 
Nature  of  the  action,  611. 
Founded  on  contract  id. 
Where  no  action  for  rent  lies,  id. 
Where  possession  adverse,  id.  n. 
As  regards  ejectment,  612. 
Where  double  value  recovered,  id. 
In  case  of  marriage,  id. 
Bankruptcy,  id. 
Where  title  in  dispute,  id. 
Against  persons  in  possession  under 
a  contract  of  sale,  205, 244,  613. 
An  agreement  for  a  lease,  613. 
Against  party  let  into  premises  pro- 
visionally, id. 
Where  title  is  under  investigation, 

id. 
Where  sale  goes  off,  id. 
By  sub- vendee,  614« 


ASSUMPSIT,  action  of— contim 
When  maintainable— con/inu 

For  use  and  occupation  i 

Substituted  tenancy 
Under- tenancy,  61  < 
Againstvendorafter 
What  a  sufficient  ti 
Estoppel  of  ter 
What  a  sufficient  oc 
By  under-tenai 
No  beneficial 
345,  440,  n., 
No  occupation, 
What  is  an  eviction, 
Where  the  tenant  qu 
of  a  quarter,  620, 
By  executors  of  tens 
Against  executors,  6 
In  cases  of  bankrupt 

insolvenc        ! 
When  premises  let  ft        i 

moral  purposes,  1{ 
Effect  of  distress,  62i 
For  double  rent,  527. 
For  breach  of  husbandry, 
For  want  of  repair,  445,  4 
For  waste,  465. 
For  crops  sold,  536. 
To  recover  money  paid  o       i 

645,  646. 
Distress  upon  under- tenai      i 
Distrainor  not  leaving  over      i 

hands,  id. 
Under-tenant  of  part,  626. 
Voluntary  payment,  id. 
Distress  by  mortgagee,  id. 
To  recover  the  produce  of 

tress,  399. 
For  other  things. 

Breach  of  special  agrc  i 
Common  indebitatus  a 
Moneypaidon  aconsi 
has  failed,  43,  n.,  62 
In  case  of  eviction,  62) 
On  a  contract  of  sale,  t 
Declaration. 

On  special  agreements,  628 
When  plaintiff's  title  must 
For  use  and  occupation,  621 
Pleas. 

What  may  be  pleaded  genei   I 
in  us*   ! 
tion 
Eviction  must  be  pleaded,  6  I 
Non  assumpsit,  iiU 
Nil  habuit,  id. 
Pistress,  630. 
Tender,  id. 
Statute  of  Limitations,  id. 

Evidence. 

Under  noh  assumpsit,  631,  6  ! 

In  use  and  occupation,  620,  ^  • 

When  there  is  a  written  i 

Statute  of  Frauds,  id. 

Verbal  evidence,  when  ii  i 

id. 
Proof  of  fact  of  tenancy,  i 
Proof  of  terms  of  tenancy' 
Necessity  of  stamp,  id. 
Draft  lease,  id. 
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ASSUMPSIT,  action  ot^eontiwud. 
E\idence^  continued. 

In  use  and  occupation— con/ittt<«<<. 

Where  there  is  no  written  contract, 

632. 
Actual  possession,  633. 
Constructive  possession,  id. 
'  Effect  of  judgment,  id, 

,*^   *  Variance,  634. 

Damages,  id, 

ASSURANCE  of  title.    See  Title. 

ATTACHMENT,  B51. 

ATTAINT,  persons  under. 
Leases  hy,  31. 
Ak  rpgiirds  tlae  crown,  id. 
After  attainder,  id. 
Before  inquigition,  31,  82. 
Loaves  to,  45. 
IfMieit  forfeited,  id. 
Effect  of  Htuindcr,  271,  753. 

[ATTESTATION,  120,  and  tee  Deed,  Lease. 
la  leaset  under  powers,  157. 

ATTO  R  N  K  y.     See  A  oent. 
Power  of. 

Leases  under,  40,  163. 
Livery  of  seisin  under,  164,  n. 
Surrender  of  copyhold  under,  id. 
Revoi;ation  of,  164. 
By  corporations,  10. 
Appointed  under  sea],  id. 
Delivery  of  deed  by,  id. 

^ATTORNMENT. 

Nature  of,  2aL 

In  elegit,  1  i^7,  335. 

In  re  vers  io  nary  leases,  167« 

Stj%tutefi  regulating,  221. 

Affecied  by  Statute  of  Uses,  id* 

And  by  Statute  of  WHls,  id. 

Eliet^t  of  statute  of  4  Ann.  c  16,  id. 

of  11  GealLc.  19,  id 
Execution  of  mortgage  deed  amounts  to,  id. 
Effete  of  pnying  rent,  221,  222. 
In  ea«e  of  re  tit- charge,  t^. 
In  case  of  sequestration,  id. 
Attornment  to  mortgagee,  222. 
In  case  of  elegit,  223. 
What  amounts  to,  221. 
As  reifartk  eviction,  346. 
As  regards  use  and  occupation,  617. 
Form  of|  9Ua,  963. 

AUCTION,  sale  by. 
When  valid,  241. 
Operation  of  particulars  of  sale,  id. 

As  to  title,  241,  242. 

As  to  particular  trades,  id. 

A^  to  obnoxious  trades,  242. 

Duty  of  auctioneer  at  sale,  id. 
Auetioneer's  premises,  goods  privileged  from 

distress  on.  348. 
Papers  signtd  by  auctioneer,  stamp,  117. 
Use  and  occupation  by,  617. 

AUTHOKITY,  excess  of,  220. 
Of  bailiiTto  avow,  687. 

AUTRE  VIE,  tenants  pur.    See  Tenant. 


AVOWRIES  AND  COGNIZANCES,  681  Kn^ 
and  see  Replevin. 

AWARD,  ejectment  under,  748. 

As  to  land  under  17  &  18  Viet  c  125,  i.  II.. 

748,  891. 
Order  for  delivery  of  land,  id. 

AWAY-GOING  CROPS. 

Origin  and  nature  of  the  right,  534. 

Against  whom,  535. 

Right  to,  525. 

Remedy  of  parties,  id. 

Customs  as  to,  368,  534. 

Form  of  covenanu  as  to,  921,  ftc 

BAIL-BOND  assignable,  208. 

BAILIFFS.    See  also  Agent. 
Leases  by,  41. 

Power  to  grant,  id. 
Appointment  of,  to  make  distresi,  ttl. 
Liability  of  landlords  for  acts  of  bsilifi,  Sli 
Authorized  to  receive  tender  of  ro^  S5L 
Authority  of  bailiff  to  avow,  687. 
Bailiff  distraining  damage  feasant,  S8SL 
General  power  of,  41. 
Bailiff  of  manor,  power  of,  id. 

To  make  leases  at  will,  id. 
Act  o^  ratified  by  landlord,  648. 

BAILIFFS  of  County  Courts  liaUe  as  AeA, 
659,  n. 

BANK,  rent  paid  through,  332. 

BANKRUPT. 

How  hi  Uable  aa  leawe,  228.  621 
Contracts,  ficc.  with,  protected,  235,  SCI 
Operation  of  certifi<:ate,  226,  n. 
Assignees  of. 

Leases  by,  32. 

Cannot  be  lessees  of  bankrupt,  41 
Ejectment  by,  736,  756,  808. 
Leases  to,  48. 

What  property  passes  to,  224. 
Steam  engine,  id. 
Apparent  ownership,  id. 
Fixtures,  482. 
Election  to  take  bankrupt's  kuetnUi, 
225. 
What  amounts  to,  226,  237. 
How  oompeDed  to  make,  335,  Stt 
Time  for  electing,  228. 
Under  12  &  13  Victc.  106..2S5. 
Putting  up  premises  for  sale,  335. 
In  case  of  disclaimer,  227- 
Extent  of  their  liabflity,  228. 
May  assign  to  insolvent,  id. 
How  for  liable  as  assignees  of  toBi  !ft 

22a 
Where  chargeable  on  covenant^  id. 
Effect  of  bankruptcy  genenlly,  33& 
In  action  for  use  and  occupation,  81 

for  mesne  profits,  654. 
Upon  lessor's  liability,  228. 
Aa  to  purchase  of  fixtures,  id. 
As  to  payment  for  madiineiy,  319. 
Liability  of  surety,  id. 
When  not  dischaived,  id. 
As  to  specific  perfomiaiioe,  MIL 
Effect  of  bankruptcy  of  leasee. 
Generally,  294, 225,  344,  n. 
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CASE,  ACTION  0¥—camHmmed. 

For  injuries  to  houses  and  lands  in  reTersion, 
6SS. 

Proper  form  of  action,  id. 

>*Tiat  title,  id. 

Act  of  injury,  639. 

Temporary  fixing  of  barges,  &c.  in  river, 

id. 
Neglect  to  scour  watercourse,  id. 
Not  shoring  house,  id. 
Obstruction  of  lights,  640. 
Claim  of  right  of  way,  id. 
Making  a  way,  id. 
For  nuisances,  641. 

Nuisances  in  public  ways,  &C.,  id, 
Duty  of  occupier,  id. 
What  actionable,  id. 
Who  liable,  id. 
Continuance,  638,  643, 644. 
To  commons,  544,  546,  549,  641. 
l^*gl?*"g  turves,  641. 
Paring  pasture,  id. 
Surcharging,  i^. 
W^hat  acts,  id. 
To  ways,  557. 
To  lights,  559. 
Procedure  for,  642. 
Proper  form  of  action,  id. 
Against  whom  the  action  lies,  id* 

Occupier,  id. 
When  owner  liable,  642,  643. 
Masters  or  servants,  643. 
Assignors  or  assignees,  644. 
Assignment  over,  id. 
For  waste,  465,  483,  484,  644. 

What  proper  remedy,  484,  644. 
By  and  against  whom,  404. 
For  wrongful  taking  of  goods,  645. 

Under  dist!  ess,  >4i.  ^ 

Remedy  for  an  illegal  distress,  398, 
399,400,564,647. 

irregular  distress,  400, 

647. 
excessive  distress,  400, 

649. 
for  rescue  of  a  distress, 

394. 
for  a  distress  by  supe- 
rior landlord,  509. 
Levy  in  execution,  649. 
Other  wrongful  taking,  650. 
For  not  repairing  fences,  657. 
For  not  removing  tithes,  572,  658. 
For  slander  of  title,  658. 
Sheriflfs,  659. 
Action  against,  for  not  paying  year's  rent, 

659. 
Declaration,  id. 
Proof,  id. 

C\SE,  SPECIAL,  799. 

CATALOGUE,  Stamp  on,  114. 

CATTLE. 

Leases  of,  49. 
Distress  of,  369,  372. 
Agisting,  id. 

On  road  to  market  or  fair,  id. 
Feeding  on  crops  sold,  id. 
Right  to  drive  off  cattle  escaping  from  defect 
of  fences,  id. 


CATTLE— continued. 

Levant  and  couchant,  546,  n.,  690. 

CATTLE  GATE,  723. 

CEASING  and  reviving  of  lesse,  8L 

CELLARS,  letting  of,  for  dweUing  placo,  1S7, 
188. 

CEPIT  IN  ALIO  LOCO,  680. 

CERTAINTY. 

As  to  duration  of  leases,  81. 

As  to  collateral  matters,  id. 

In  stating  commencement  of  leases,  7& 

When  may  be  made  certain,  79. 

CERTIFICATE  for  immediate  execudoD  in  eject- 
ment, 817. 

CERTIORARI   to  remove   plaint  froa  CoBStj 
Court,  673,  675. 

CESTUI  QUE  TRUST. 

Leases  by,  28. 

Ejectment  by  and  against,  726,  739. 
Defending  as  landlcvd,  782^ 
Presumption  of  surrender  to,  262. 

CESTUI  QUE  VIE. 
Definition  of,  4. 
Death  of,  4,  n. 

Statute  as  to  proof  of  death,  id. 
Leases  of,  73. 

CHAMBERS,  lease  of,  73. 

CHANCELLOR  OF  CATHEDRAL,  ksK  Vf* 
14. 

CHANCERY. 

Power  of,  over  charity  leases,  35. 
Grounds  of  impeachment  of  charity  1«sm»»^ 

CHAPELS,  ejectment  for,  722,  771. 

CHARITIES. 
Trustees  of. 

Leases  by,  35. 
Houses  of. 

When  rateable  to  poor,  423. 

CHASE,  what  passes  by  lease  of,  71. 

CHATTELS,  leases  of,  49. 

Leases  for  years  are  chattels,  76. 
Real,  of  wife,  29. 
In  possession  and  action  pass  to 
235. 

CHELSEA   HOSPITAL,  servants  oC, 
423. 

CHIEF  RENTS,  allotments  in  lieu  of,  »i 

CHILD  UNBORN,  lease  uU  it  comes  to fafi^ 
21,81. 

CHOSE  IN  ACTION. 
Assignment  of,  207. 

CHURCH. 

Rates  for  repair,  431,  416. 

Chargeable  on  occupier  and  not  landkw,***- 

Personal  charges,  id. 
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CHURCH— «<m/jftiie(i. 

Levied  on  same  valuation  as  poorrate,  431. 
By  distress,  397i  n. 
Ejectment  for,  722,  771. 

CHURCH  BUILDING  ACTS. 

Rent  may  be  apportioned  under,  340. 

CHURCHWARDENS. 
Leases  by,  10,  617. 
Leases  to,  47. 

Power  to  hold  property,  10. 
Covenant  by  previous  overseers,  11. 
Leases  under  69  Geo.  III.  c.  12,  s.  17,  id. 
May  buy  bouses  for  poor,  47. 
Not  complete  body  corporate  under  59  Geo. 

III.  c.  12,  s.  17t  id. 
Letting  by  churchwardens,  &c.,  and  surveyors 

of  highways,  id, 

CIDER  MILL,  when  removable,  476. 

CLAY. 

Digging  for,  when  waste,  462. 
For  repairs  of  house,  id. 

CLERGYMEN. 

Leases  by,  14,  &c 
Ejectment  by,  723,  725,  742. 
When  entitled  to  emblements,  531.  • 

CLOVER  SOWING,  453. 

COAL  MINES.    See  Mines. 
I^igging  for  waste,  462. 

COGNIZANCE,  681.    See  Replevin. 

COGNOVIT  in  ejectment,  797. 

COLLATERAL  COVENANTS,  assignee  not  bail 
on,  215. 

COLLEGE. 

Leases  by,  15. 

COLLEGE  OF  VICARS  CHORAL,  &c. 
Leases  by,  23. 

COLLIERY. 

Watercourse  from,  559. 
When  not  worth  working. 
Liability  for  rent  of,  346. 

COMMENCEMENT  OF  TENANCY,  67,  68, 
76,  fire,  178,  185. 
On  determination  of  prior  lease^  77. 
When  prior  lease  void,  id. 
When  prior  lease  misrecited,  id. 
From  sealing  and  delivery,  id. 
With  reference  to  entry,  78. 

COMMISSIVE  WASTE,  injunction  against,  465. 

COMMITTEES  OF  LUNATICS. 
Leases  by,  30. 
Under  18  Vict  c.  13.. 892. 
Renewal  of  leases  to,  44. 
Distress  by,  359. 
Ejectment  by,  742. 

COMMON. 
Right  of. 

Nature  and  description,  543. 
When  it  may  be  obtained,  id. 


COMMON— con/tnf<«ii. 

Right  of — continued. 

Occupiers  and  inhabitant8,*543. 
As  regards  right  of  lord  in  soil,  id. 
Right  to  erect  houses,  id. 
Enjoyment  for  thirty  years,  544. 

under  2  &  3  WiU.  IV.  c.  71, 
id. 
Interruption,  what  is,  id. 
Enjoyment  for  twenty-eight  years,  id. 

twenty  and  forty  years,  tdL. 
Acts  of  user,  id. 
Encroachments,  effect  of,  id. 
Remedies  for  disturbance,  643,  725. 
Lord  may  bring  ejectment  or  trespass,  544. 
When  he  may  distrain  damage  feasant,  id. 
When  rateable  to  the  poor,  425. 
Estovers. 

Nature  and  description,  545. 

In  what  right,  546. 

For  what  purpose,  id. 

Who  entitled  to,  178,  n..  546. 

Covenant  as  to,  runs  with  the  land, 

88,  89. 
Right  of  copyholders  to,  546. 
Remedies  for  interruption,  id. 
Leases  of,  50,  52. 
Form  of  covenant  as  to,  929. 
Of  pasture. 

Description  and  kinds,  546. 
In  gross,  id. 

Appendant  or  appurtenant,  547* 
Ejectment  for,  725. 
By  vicinage,  548. 
Ejectment  for,  725. 
In  common  fields,  id. 
Remedies  for  disturbance,  549. 
Of  turbary,  id. 
Of  piscary,  550. 
Approvement  of  common,  id. 
Who  entitled  to,  id. 
Against  what  right,  551. 
Encroachments,  552. 
Effect,  id. 

For  whose  benefit,  521,  552,  744. 
Inclosure  of  common,  552. 
Statutes  respecting,  553. 
Nature  and  effect,  552. 
Award  of  commissioners,  553. 
Nuisances  to  common,  641,  642. 
Leases  of,  58,  n.,  59. 

Grant  of  common,  when  a  surrender,  254. 
Under  13  Geo.  HI.  c.  81,  s.  15,  id. 
Partition  of,  853,  n. 
Distress  by  commoners,  351,  358,  549. 
Of  cattle  in  commons,  369,  377. 
Tenants  in,  5,  and  tee  Tenant. 

COMMON  FIELDS,  548,  553,  n. 

COMMON    LAW   PROCEDURE    ACT,  1852, 
877. 

COMMON    LAW   PROCEDURE   ACT,  1854, 
89L 

COMPOSITION  FOR  TITHES,  63,  567. 
Ejectment,  743. 

COMPUTATION  of  time  and  interest,  79. 

CONCURRENT  LEASES,  18,  168. 
In  case  of  tenants  in  tail,  161. 
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CONDITIONS. 
Nature  of|^  103. 

Precedent  or  subsequent,  92, 579. 
Construction  of,  104. 
As  to  repairs,  84. 
DivUibllity  oC  id, 
By  what  iristrument  they  may  be  made,  104, 

In  SJtme  or  another  deed,  104. 

By  what  vrords  created,  id. 

Jtetwcen  i^hftt  parties  binding,  105. 

JitlanU  nnd  married  women,  id. 

Where  suspended,  t^ 

By  elegit  I  id. 

Forfeitiire  by  breach  of;  266. 

Implied  conditions,  id. 

Express,  267. 
In  licecise  to  a  copyholder  to  lease,  37. 

CONFESSION. 

Jud^ent  by,  in  ejectment,  797. 
Effect  of,  jyS. 

CONFIRMATION  OF  LEASES. 
By  issue  io  liil,  2. 
By  remninderman,  3,  283. 
By  pntmn,  Sic.  of  ecclesiastical  penons,  14, 

In  ca^e  of  donatiTe,  20. 

By  wife,  aS. 

By  reversioners,  30. 

By  heirs,  'AQ^  231. 

By  la»ue  or  heirs  of  wife,  231. 

By  infantj;,  24,  43. 

Of  lease  by  copyholder,  38. 

By  paymcm  of  rent,  3,  25,  231. 

CONSl DERATION  in  deed,  69. 

CONSOLIDATION  of  ejectments,  793,  794. 

CONSTRUCTION.      &«   Covenant,    Deed, 
Lea^^e. 

CONSTRUCTIVE  OCCUPATION,  633, 665. 

CUNT  INGE  STY. 

As  to  {commencement  of  leases,  77,  79. 
Term  dcpL'ndent  on,  84. 

CONTRACT, 

Express  and  implied,  to  repair,  669. 
For  Leasee  not  assignable,  208. 
Ilemediei  for  breach  of  contract,  517. 

AsiiUTlip«it,  ill. 
Co  V  en  an  u  id. 

Decree  for  specific  performance,  id, 
Coiuracts  for  tillage. 

Removal  of  hay  and  straw,  537*  538. 

TUlage,  &C.,  539,  540. 

CONVEYANCES. 

By  bankrupts,  225. 
A'aiidity  ittfid. 
Stamps  on,  107,  &C 

COPARCENERS. 
Definition  of,  6. 
Le.isea  by.  7,  162. 
May  join  in  leases,  7. 
Distress  bv,  356,  359. 
RepleTin  by,  662. 


COPARCENERS— coa/tmcdL 
Power  to  sue  alone,  7. 
Ejectment  by,  745, 755. 
Possession  of  one  coparcener,  74& 
Partition,  853. 

COPYHOLD. 

Tenant  right  estates,  86. 
Leases  by  copyholders,  id. 
Termination  of  copyhold  lease,  79. 

.Under  special  custom,  32,  36,  n. 

Under  license,  36. 

What  is  a  forfeiture,  36,  87. 

Effect  of,  38,  739. 
Leases  by  lord  of  the  manor,  S6b 
Leases  of  copyholds  under  powers,  15&. 
By  tenant  in  tail,  162. 
License  to  alien,  37. 
Right  of  copyholders  to  estoTers,  544L 
Surrender  and  admittance,  736,  740. 810. 
Surrenderee  of  copyhold  revertioii,  ligkt  to 
sue  under  32  Hen.  VIIL  c.  84..5S5. 

By  attorney,  164,  n. 

Forms  of  surrender,  966. 

to  a  purckaKT,  0. 
to  use  of  will,  a. 
admittance,  967. 
Admi^ion  of  copyholder  by  suiTeodw,  7iO 
Surrender  by  heir  apparent  of  copyhoMcr,  H 
Party  claiming  by  descent,  id. 
Assignment  of  copyhold  by  lease  sod  idoi^ 

741. 
Leases  by  copyholders,  742. 
May  be  extended,  223. 
Within  banlcrupt  acts,  224. 
Husband's  right  to  wife's  copyhold,  2SS. 
When  rateable  to  poor,  424. 
Copyhold  and  freehold  land,  demise  (<  li 
Ejectment  for,  735,  739,  756,  809. 
By  insolvent  assignees,  737. 

CORN. 

Distress  upon,  366,  367. 
Custom  to  grind,  561. 

CORN    MILL,  conyenion  of,  into  fiilliq|  ■> 
waste,  463. 

CORN  RENT. 
What,  313. 
When  rateable  to  poor,  426. 

CORNWALL,  DUCHY  OF. 
Leases  by,  159. 

CORPORATION. 

Their  divisions,  9. 
Leases  by,  id. 

When  deed  necessary,  id. 

Execution  of,  id. 

Appointment  of  attorney,  10. 

when  necesssiy,  id. 

Appearance  by,  id. 

Name  of  corporation,  id. 
Leases  to,  47* 

Succession,  id. 

Sole  corporation,  id. 

By  strangers,  m^. 

To  their  own  body,  id.  ^^. 

From  dean  and  chapter  to  pretoWW 
47. 
Surrender  of  lease  by,  252. 
Distress  by,  361. 
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CORPO  RAT  I O  S— continued. 
Payment  of  rent  to,  331. 
Notice  to  quit  by,  288. 
to,  291. 
Entry  by,  for  forfeiture,  278. 
Appointment  of  agent,  274. 
Debt  by,  601. 

Use  an^  occupation  by,  601,  611. 
Ejectment  by,  742,  753. 
Rateability  of,  420. 

CORPOREAL  HEREDITAMENTS. 
Leases  of,  49. 

of  chattels,  id. 
of  live  cattle,  id. 
No  reversion  in  tbem,  id. 
Effect  of  their  death,  id. 
Lease  of  dead  chattels,  49,  50. 

of  incorporeal  hereditaments,  50. 

CORRODIES. 

Leases  of,  50, 54. 

What,  id. 

Nature  and  duration  of,  id, 

COSTS. 

In  ejectment,  124,  657,  824. 

Under  15  &  16  Vict.  c.  76.  .814. 
When  execution  for  costs  to  issue,  815. 
One  or  separate  writs  of  execution,  id. 
Fi.  fa.  or  ca.  sa.,  id. 
By  party  acting  as  defendant,  id. 
Security  for,  786. 

Recognizance  for,  under  statutes,  id. 
In  replevin,  701.   . 

Security  for  costs  in,  702. 
Where  there  are  several  issues,  816. 
Double  costs,  817. 
Full  costs,  meaning  of,  701. 
Costs  against  sheriff,  712. 

COTTAGE  ALLOTMENTS. 
Letting  of,  833. 
Recovery  of  possession,  id. 
Inclosures  under  1  &  2  Will.  IV.  c.  42,  and 
c  59.. 834. 
And  see  Allotment.  ' 

COUNTERPART  of  lease,  what,  61. 
Expense  of,  62. 

When  counterpart  lost,  62,  124. 
In  case  of  powers,  149. 

COUNTRY,  custom  of,  as  to  away-going  crop,  534. 
When  excluded  by  agreement,  id. 

COUNTY  COURTS. 

The  ancient  courts,  836. 

Replevin  in,  663,  670. 

Other  actions,  670,  n.,  836. 

Jurisdiction  of,  when  title  in  dispute,  732. 
The  new  courts. 

Statute  9  &  10  Vict  c.  95.. 837,  &c. 
Decisions  on,  840. 

Are  courts  of  record,  837. 

Jurisdiction  of,  id. 

Ejectment,  id. 

Title,  id. 

Devise,  id. 

Malicious  prosecution,  id. 

Libel  and  slander,  838. 


COUNTY  COURTS— eontitmed. 
Crim.  con.,  seduction,  bre 

of  marriage,  838. 
County  Courts  may  refer 

840. 
Giving  possession  at  futur< 
Giving  possession  of  prem 

district,  841. 
Where  relation  of  landloi 

subsists,  id. 
In  case  of  mortgage,  id. 
Replevin  in,  664,  670,  671, 
Averment  of  "  next  County  ( 

ing  of,  776. 
Judgment  in,  896. 
Recovery  of  small  tenement 
Statement  of  terms  of  hold! 
Landlord's  priority  of  payn 
Jurisdiction  when  not  oustet 
Action  for  double  value,  518 
Title  to  premises,  id. 
Title  coming  in  question,  id. 
Other  actions,  704,  837,  839. 
Error,  839. 

COUNTY  RATES. 
Who  liable,  430. 

Occupier  and  not  landlord,  it 
Regulated  bv  principles  of  poor  r 
Collection  of,  430,  n. 

COURSING. 

Lease  of  right  of,  55. 

COURTS  OF  REQUESTS,  836. 

COURTS  BARON  AND  LEET. 
Stewardship  of  lease  of,  54. 

COVENANT. 
Express. 

What  it  is  generally,  86. 
By  what  words  a-ade,  id. 
*'  Covenant,  grant  and  agree,"  € 
Covenant  "  to  stand  seised,"  e 
Covenant  for  quiet  enjoymen 

lease,  id. 
Construction  of,  t^. 
Joint  and  several,  87. 
Negative  or  passive,  id. 
Breach  before  execution  of  leat 
Extent  and  liability  of  parties. 

Privity  of  contract  and  est 

Lessee  and  assignee,  id. 

Executors,  87,  581. 

Covenant  for  another,  164. 
When  void  and  nugatory,  88,  9( 
When  no  estate  passes,  88. 
Not  to  replevy,  id. 
To  indemnify  parish,  id. 
Contrary  to  Building  Act,  id. 
As  to  estovers,  89. 
Naming  assignees  in  covenants, 
As  to  repairs,  id. 
Not  to  plough,  89,  90. 
To  reside,  90. 
As  to  tithes,  id. 

To  procure  renewal  of  lease,  id. 
To  indemnify,  91. 
To  build,  ifl. 
To  insure,  id. 

3  S 
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^ry)VENANT— «m«jiii«i. 

.         Covenant  not  to  let  or  assign,  effect  of,  in 

^  bankruptcy,  225. 

Effect  of  insertion  of,  88. 
Ttral  Br  pi.Tsona],  88,  89,  215,  218. 
ColUleml,  89. 
.      AltLTation  of  covenant,  130. 

What  covenants  run  with  the  land, 
b  Sf}.  304,  n.,  436,  492,  502,  503, 

£14,  516. 
Running  with  land  may  be  assigned, 

2f)H. 
When  executors  liable  for,  239. 
Coven antB  to  be  inserted  in  assignments, 
2H. 

DiTisibility  of  liability,  87,  92. 
De|KnitL  [)t  or  independent,  92. 
QuHU^yiiig,  86. 

CiL'thTal  rule,  92. 
f^i^ci  respecting  repairs,  90,  92. 
Crises  respecting  other  matters,  94, 
9Ul,  n. 
How  di AC- barged. 

Gem  rally,  97,  598. 
By  act  of  parliament,  ^^, 
Implied. 

Genenilly,  86,  ^%  609. 
PercaJniiLi«r  to  land,  97. 
Con.^truetion  of,  86. 
As  regards  executors,  97. 
InrpciiaK  100. 

For  t\x\\^x  enjoyment,  90,  508,  609. 
To  pay  nnt,  98. 
Not  ti>  carry  off  manure,  455. 
To  pjiv  tjixes  and  repair,  89. 
To  cultivate,  98,  448. 
"Wheri  lease  not  executed  by  lessor,  120. 
Nut  to  cfirry  on  particular  trades,  502. 
To  do  other  things,  98. 
UiuaJ  in  ItraKcs  generally,  86. 

leases  under  powers,  152. 
assi^ment  of  term,  214. 
Bt^mpdies  for  breach  of  covenant,  517. 
Ak  to  habitation,  98. 
Aa  to  lime,  99. 
To  fold  iilieep,  id. 
To  ftiipply  ale,  id, 
Aa  tn  alum  mines,  id. 
To  ftink  a  shaft,  id.  n. 
Bi>Dd  for  pcrfiirmance  of  covenants. 

Fomi  of,  175,  229,937. 
Fariicular  covenants.     Set  the  different  titles. 

COVENANT,  ACTION  OF. 

Nature  of  the  action,  517,  518,  578. 
liisiruiiient  under  seal,  517,  578. 
On  wbnt  it  may  be  maintained,  578. 
AVhat  a  ftuffictent  signature,  id, 
CoveiiJinrtH^  niust  be  party  to  deed,  id. 
Authority  to  execute  deed,  id, 
\\  he(t  deed  not  executed,  579. 
When  mnintitinable  on  a  void  deed,  id. 

On  voidahle  deed,  id. 

Le^so  void  for  non-residence,  id. 

In  ease  of  ejectment  for  forfeiture,  id, 
K  fleet  of  a  condition  precedent,  id, 
J'errornianei-  prevented  by  defendant,  id. 
Discharge  of  covenant,  id. 
Party  tlisiibhng  himself  from  performance,  id. 
Breach  before  end  of  term,  id. 
When  maintainable  respecting  exceptions,  580. 


COVENANT,  ACTION  OF-c«rf«iiei 
Covenant  for  quiet  enjoyment,  580. 
By  and  against  whom. 
Contracting  parties. 
Generally,  id. 

Covenants  running  with  Imi,  \L 
In  case  of  joint  coveninti,  87,S81. 
Liability  of  lessee  assigmn;,  ^ 
In  case  of  mortgage,  tL 
Remedy  where  privity  of  estate  ensa, 

id. 
Against  whom  execution  to  be  takn 

out,  id. 
Rule  where  words  joint  or  sciolt 
581. 

where  words  ambiguoos,  \L 
Nonjoinder  and  misjoinder  mesd- 

able,  id. 
Demise  by  one  and  confirmatioa  bf 

another,  id. 
Rights  of  tenants  in  commoo,  \L 
Derivative  parties. 

Personal   represenUtives,  97,  IIT. 

234,  235. 
When  sued  for  breaches  in  totaior'i 
lifetime,  235,  581 

Of    personal    covenants  ito- 

wards,  id. 
Of  real  covenants  afierwnk,ii 
Executor  of  assignee  of  iwoh* 

lessee,  230.  582. 
When  heir  entitled  to  sue,  581 
Where  covenant  personal,  »i 
Express  covenant,  id 
Executor  of  assig^nee  of  lessee,  ii 
Of   real   covenants  aftersat^ 

2S5,  582. 
Future  covenants,  188. 
Where  executors  have  entered,  Si 
Nature  of  judgment  against  i'- 
Liability  to  grantee  of  infss»^^ 
Representatives  of  assignee,  iSJ- 
Where  esUte  of  lessee  assigned  bf 

act  of  parliament,  id. 
Executors,  &c,  when  chirgesfe* 

assignees,  id. 
Heirs  and  devisees,  235. 
Assignees. 

On  what  covenants  actions  masa*- 

able  against,  87, 89, 214, 580, » 

Not  liable  on  collateral  cofesi* 

215,  583. 

As  to  things  to  be  done  on  Mt*^ 
As  to  taking  tithes,  id. 
Covenants  running  with  land,** 
By  32  Hen.  VI 11.  c  34,  ii 
Of  bankrupts,  224. 
Whether  right  of  action  pa** 

assignees,  id. 
Under  executions,  id. 
Of  part  of  land,  88,  92, 218.^ 
Joint  and  several  covenants,  SI- 
For  what  period  maintaimbk.  ^ 

216,  583. 

As  regards  possession,  581 5H 
Devisee  of  equity  of  redeinp«*» 
Trustees,  id. 
Executor  de  son  tort,  id. 
What  a  sufficient  possessiflO,  *s^ 
Mortgagees,  id. 
Under-lessees,  id. 
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COVENANT,  ACTION  OF—contitmecL 
By  and  against  whom — continued. 
Assignees — continued. 

Actions  by  assignees,  585. 
Statute  32  Hen.  YIII.  c.  34.. 583, 
585. 

Who  are  assignees  within,  585, 
744. 
Surrenderee  of  copyhold,  585,  587. 
Under-lease  by  mortgagor  and  mort- 
gagee, 585. 
Assignees  of  part,  586. 
For  what  breaches,  id. 
Declaration. 
Venue,  587. 
Change  of  venue,  588. 
How  much  of  the  deed  should  be  stated, 

id. 
What  a  Tariance  generally,  id. 
in  parties,  589. 
in  premises,  id. 
Effect  of  variance,  590. 
Mode  of  taking  advantage  of  a  va- 
riance, id. 
Amendment,  588. 
Sutement  of  plaintiff's  title,  590. 

derivative  title  of  defendant, 
591. 
Breach,  itL 

Generally,  591,599. 
Of  covenant  for  quiet  enjoyment,  592. 
Pleas. 

What  pleas  may  be  pleaded,  593. 

Non  est  factum,  id. 

Nil  babuit  in  tenementis,  id. 

Pleas  of  performance,  id. 

Other  covenants  in  bar,  id. 

Set-off,  446,  593. 

Entry  and  eviction,  594. 

Release,  593. 

Accord  and  satisfaction,  595. 

Tender  and  refusal,  596. 

Riens  in  arrere,  id. 

A  distress  for  same  rent,  id. 

Infancy,  id. 

Bankruptcy,  id. 

Paynient  into  court,  id. 

On  covenant  on  an  insurance  against  fire, 

597. 
Parol  agreements,  598. 
Other  special  pleas,  597. 
Plea  of  assignment,  id. 
Replications  and  subsequent  pleadings,  598. 
Evidence  to  e)cplain  or  vary  deeds,  65. 
Damages,  598. 

Assessment  of  damages,  id. 
Setting  off  damages,  446. 
Judgment,  599. 

COVERTURE,  lease  dependent  on,  85. 

::reditors. 

Assignment  for  benefit  of,  219. 
Execution,  right  to  rent,  224. 

CRIMINAL.  LAW. 

Larceny  in  lodgings,  857. 
Arson,  id» 

Forcible  entry  and  detainer,  858. 
Nature  and  punishment  of  offence  by  indict- 
ment, id. 


CRIMINAL  hAW— continued. 
Nature  and  punishment  and 

By  action,  859. 

By  justices,  id. 

After  certiorari,  860. 

When  amounting  to  riot 
What  is  forcible  entry,  id. 

forcible  detainer,  86 
By  whom  forcible  entry  may  i 
Malicious  injuries,  862. 
Forcible  entry  and  detainer,  I 
Nuisances,  641,  861. 
Excessive  distress,  400. 

CROPS. 

Away-going,  right  to,  534,  53. 
Remedy  for,  69. 

CROWN. 

Leases  by,  11,  159. 

by  infant  sovereign,  24 
Stamps  on.  111. 
Advowsons  and  vicarages,  1 1. 

How  determined,  id. 
Crown  lands  as  regards  custom  < 
When  entitled  to  leases  of  aliei 
Estoppel  of,  171,  n. 
Tenant  by  sufferance  of,  198. 
Assignment  of  chose  in  action  1 

Grantee  of,  id. 
Distress  of  goods  taken  in  exec 

405. 
Distress  by,  377f  n. 
Limitation  of  right  of,  732,  745. 
When  palaces  rateable  to  the  po 

CULTIVATION. 

Obligation  of  the  parties,  98,  43. 

According  to  the  custom  of 
449. 
Under  what  circumstan 
What  constitutes  a  oust 
Need  not  be  immemorii 
Proof  of  custom,  449, 4i 
Custom  as  to  draining, ' 
What  is  a  breach,  id. 
Carrying  off  dung,  &c., « 
hay  or  stra« 
Ploughing  grass  land,  ia 

Express  contracts,  451. 
Usual  covenants,  id. 
Run  with  the  land,  89. 
Dependent  or  independe 
Effect  in  case  of  execu 

tenant,  451. 
Sheriff  not  to  sell  straw. 
Notice  to  sheriff,  452. 
When  it  may  be  sold,  id. 
In  case  of  bankruptcy,  id 
Sale  by  landlord,  id. 
Contracts  respecting  mod 

id. 
Ploughing  up  grass  land. 
Using  pasture  for  race  coi 
Sowing  clover,  453. 
Contracts  respecting  mam 
Use  of  manure  depends  oi 
Assignees  of  bankrupt  taki 

id. 
Leaving  manure,  id. 
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CULTIVATION— co»«iit«erf. 

Obligation  of  the  par tie«—COTi/iiiw</. 
Express  contracts— ron/inu^dL 
Manure  of  cows,  454. 
Penalties  for  removinff,  id. 
Reniedie?  for  breach  of  contract,  327, 

32S,  454,  624,  845.  851. 
Fflnn  of  contracts,  914,  943,  946. 
Implied  covenants,  98,  624. 

CmiTESY.  Tenants  by. 
L?<lt^es  by,  Sik 
Effect  of"d»;alh,  id. 
AcceptJitH^e  uf  rent,  effect  of,  id. 
Lc&st'c  of  ten  a  tit  by  curtesy,  id. 
DiUre^s  by,  3a7. 

CUSTODY  OF  HOUSE,  a  surrender,  254: 
[  CUSTODl^  OF  LAW,  goods  in,  350,  369,  374. 

'  CUSTOMARY  TENANTS. 

Leases  by*  3tj. 

CUSTO  M  of  country  as  to  remuneration  for  tillage, 

ScCt  531'. 

CUSTOMS. 

To  make  k-ase«. 

Infants^  2k 

Copyholders,  36,  37,  38. 
As  lo  eultivati;oii,  448. 
As  10  treest  4^57. 
Aa  to  [oanure,  450, 453,  539. 
As  todrainiiif^.  *iO. 
Carrying  oft'  Jitng,  id, 

hay  or  straw,  id. 
Plouj^hing  grass  Land,  id. 
An  to  oxtt-goi»;r  and  in-coming  tenant,  537, 

Cu<!tom  as  to  remuneration  for  hay,  straw,  &c., 
id. 

ForiiUagc,  id 
As  to  awjiy  going  crops,  69. 
As  to  work,  lill.ige,  sowing,  8cc.,  uL 
When  excludeil,  id. 
Asfo  days  of  payment  of  rent,  314,  n. 
To  grind  corn,  jfll. 
A>  to  Approvement  of  common,  550. 
,  s  to  window  lights,  558. 
Ai  to  iitheB,  572. 
As  to  time  of  quitting,  69. 

DAMAGE  FEASANT. 

Distress  for  cattle  or  goods  taken,  397,  545, 
549.  5fi2,  572. 

Rcseuei  3y+. 

Summary    remedy    in    distress    damage 
fe:is4int,  395,n. 

^Vhut  may  be  distrained,  366,  n.,563. 

'I  line  and  manner  of  taking,  564. 

Dispositjoiuirf. 

Kf  pkvin  lori  661. 

Avowrieii  Vor^  688. 

Rescue  iit]i\  pound  breach,  565. 
DiFtress  for  rent  on  goods  taken,  374. 
Teijdi^r  of  amends,  663,  692. 

VVhtHi  to  be  made,  350,  647. 

To  wluiiii,  3.51. 

DAMAGE  TO  TRADE,  security  for  under  1  Gea 
IV.  0,87,8.  1..788. 


DAMAGES. 

In  covenant,  598. 

Debt,  608. 

Assumpsit,  634. 

Contract  may  be  referred  to  to  fix 

damages,  id. 
Interest  recoverable  as  damages,!^ 
Against  sheriff  as  to  rcpleviii  boodi,  711 
In  replevin,  695. 

Assessable  by  Court  wbeo,696. 
For  mesne  profits,  656. 

DATE  OF  LEASE.  69,  77. 

a  datu  and  a  die  datus,  meaning  of,  77, 71 
depends  on  intention,  id. 

DAY,  fraction  of,  755. 

DEAN  AND  CHAPTER. 

Constitution  of,  10,  n. 
Leases  by,  14. 

under  local  act,  22. 

DEAN  in  Commendam,  confirmation  bf,20. 

DEAN,  FOREST,  gale  rent,  354 

DEATH. 

Change  by. 

As  respects  interests  of  landlord  im 
tenant,  234,  283. 

Effect  of,  in  ejectment,  801. 

Before  trial,  id<. 

After  verdict,  id. 

Of  defendant  and  defendants,  801 

After  verdict,  id. 

Separate  defence,  803. 

Termination  of  contract  by,  301 

Where  lessor  tenant  for  life,  id. 

Or  pur  autre  vie,  id. 

Lease  by  incumbents,  t^ 

By  joint  tenants,  id. 
Of  cestui  que  vie,  &c.,  4,  n.,  5,  n. 

Infant,  5,  n. 

Feme  covert,  id. 
Proviso  as  to  proof  of,  272. 
Form  of  proviso  in  lease,  945. 

DEBT,  ACTION  OF.  . 

When   maintainable   between   Undhrt  •" 

tenant,  600. 
For  rent  under  8  Anne,  c.  14,  irf. 

S2Hen.  Vin.c.:7.ii 
Where  privity  of  contract  exists,  id. 
Apportionment  of  rent,  601. 
For  double  value,  id. 
For  double  rent,  id. 

On  replevin  bonds,  id.  j.. 

Effect  of  an  assignment  of  interest,  W*i»* 

601. 
Assignment  of  rent,  601. 
Grant  of  reversion,  id. 
Acceptance  of  rent,  effect  of,  id. 
For  use  and  occupation,  409,601. 
By  a  corporation,  601. 
For  tithes,  571.  ,-« 

On  bond  for  performance  of  coveBan*  i«* 
Declaration,  602. 

Venue  for  rent,  id^ 

When  rent  is  due  by  deed,  i* 
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D£BT,  ACTION  OF— continued. 
Declaration — continued. 

Statement  of  entry  when  not  necessary, 

602. 
What  a  variance,  id. 
Amendment,  603. 
Profert  abolished,  i^. 
For  double  value,  524. 
For  double  rent,  527,  604. 
When  plaintiff's  title  must  be  alleged, 

603. 
In  an  action  for  use  and  occupation,  604. 
plaintiff  may  declare  generally,  id. 
by  executors  or  administrators,  ki. 
against  executors  or  administrators, 
id. 
When  plene  administravit  not  pleadable, 

id. 
Debt  under  8  &  4  WUl.  IV.  c  42,  s.  14, 
id. 
Pleas,  605. 

What  pleas,  id. 
Not  guilty,  id. 
Nil  habuit,  id, 
Non  demisit,  id. 
Riens  in  arrere,  id. 
Payment,  id. 
Payment  into  court,  id. 
Tender,  id. 

Entry  and  eviction,  id. 
Statutes  of  Limitations,  606. 
Set-off,  id. 
Release,  id. 
Infancy,  607. 

Other  special  pleas,  175,  607. 
Replications,  607. 
evidence,  id. 

On  non  est  factum,  id, 

nunquam  indebitatus,  608. 
Damages,  id. 
Costo,  id, 

DEBTS,  leases  under  powers  for  payment  of,  152. 
Devise  of  estate  for  payment  of,  75. 

DECLARATION.     See  the  different  Forms  qf  Ac- 

tUfflm 

DECREE  for  sale,  when  not  proof  of  surrender, 
262. 

DE  DON  IS,  statute  of,  2. 

DEED.    And  see  Lease. 
Indenture,  61,  69. 

8  &  9  Vict  c  106,  deed  purporting  to  be 

an  indenture,  61. 
On  what  made,  62. 
Leases  by,  61,  129. 
Requisites  of,  129. 
Estoppel  by,  169,  170,  171,  n. 
Assignments  by,  953. 
Deed  poll. 

Leases  by,  62,  69. 
Lease  presumed  to  be  by  deed,  62. 
No  estoppel  by,  169,  170,  171,  n. 
Assignments  by,  957. 
Surrenders  by,  964. 
Execution  of,  119. 

Signing  and  sealing,  id. 

What  sufficient  to  maintain  an  ac- 
tion on,  578. 


DEED,  execution  of— continued. 
Delivery,  120. 

Date  of,  id. 
Attestation  of,  id. 
By  marksmen,  119. 
corporations,  9,  47. 
husband  and  wife,  27,  163. 
agents,  40,  163,244. 
Under  powers,  149, 151,  152. 
Mode  of  proving,  598,  607,  805. 
Recitals  in,  69,  n.,  100. 
Indorsements  on. 

When  made  before  execution,  86,  1( 

after  execution,  106. 
Presumption  as  to  time  of  making,  i 
Of  schedules,  id. 
For  continuing  a  lease,  961. 
Stamps  on,  62,  106. 
Registry  of,  120. 
Generally,  id. 
Copyhold  lands,  121. 
Assignment,  122,  123. 
In  the  West  Riding  of  Yorkshire,  12 
the  East  Riding,  122* 
the  North  Riding,  M* 
Middlesex,  id, 
the  Bedford  Level,  id. 
Ireland,  id. 
Cases  decided,  id. 

How,  id. 
Forms,  937,  962. 
Construction  of,  65, 

Intention  of  parties,  iii. 
Admission  of  parol  eviiicTice*  fit! 
Ambiguity,  id. 
Omission  in  deed,  id. 
Obscurity,  65,  66, 
Uncertainty,  65,  66,  68, 
Different  consideration,  65* 
Time  of  delivery,  id. 
Customs,  65,  67. 
Fraud  and  illegality*  Gil, 
Operation  as  a  lease  or  agrt^eniertt,  \^0. 
Alteration  of,  116,129. 
As  regards  stamp,  116. 
Cancellation  of,  130,  249. 
Surrender  in  lieu  of,  249,  250. 
What  avoids,  129. 
Pleadings  in  covenant,  587. 
Trover  for,  652. 

DEER,  distress  of,  376. 

DE  INJURIA. 

Replication  of,  690. 

DELIVERY. 

Of  deeds,  129.     See  Deed. 

Of  lease  by  party  executing,  120. 

Intention  to  deliver,  id. 
As  regards  date,  id. 
Of  land  under  award,  807. 

DEMAND. 
Of  rent. 

When  necessary  to  induce  forfeiture,  274, 

276. 
Whether  a  waiver  of  forfeiture,  277. 
Necessary  before  a  penalty  is  due,  327. 
How  made,  275,  n. 
When  to  be  made,  329. 
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DEMAND— c«m/iiNf«<l. 
Of  possession. 

Under  I  Geo.  IV.  c.  87.. 974. 
Tenants  at  will,  192,  192,  n.,  205. 
Tenant  by  sufTerance,  195,  734. 
Morrffagors,  195. 
Irv  ca«e  of  holding  over,  525,  526. 

DE M  A N  D  of  rates,  forfeiture,  272. 

DEMESNi:  LANDS,  lease  of,  under  power,  156. 

DEMISE.     Sfc  Lease,  Covenant,  implied. 
Effect  of  word  **  demise,"  98. 

DEMURRER,  Cfl2. 

In  reptevin,  693,  695,697. 

DENIZENS. 
Who  are,  47. 
Leases  to  and  by,  id, 
Incapacities  of,  id. 
Cannot  take  lands  from  crown,  id 
Katiiraliuitioa  of,  id, 

DEPEN  DENT  COVENANTS,  92.    And  see  Co- 
venant. . 

I>£PO£IT  of  Tease,  211.     &«  Mortgage. 

Dl  PKOPRrETATE  PROBANDA,  672. 

DE  RETORNO  HABENDO,  700. 

DESCENT,  727. 

DESCEIPTION. 

ortwifK  itc.,  where  untrue,  70^ 
Whert*  iKirt  severed,  id 
Gent  naUt  71. 
As  reg^nnb  t^toppel,  674. 

DESTRUCTIVE  WASTE,  463. 

DETAINKll,  FORCIBLE.    &e  Forcible  En- 

DETERMINATION.    See  Termination. 

DETINET  AND  DETINUIT  in  replevin,  661, 

677. 

DEVISE. 

What  may  be  devised,  284. 
Kent,  continprency,  reversion,  id. 
Viy  7  Will.  IV.  &  1  Vict.  c.  26,  id. 
Ground  rent,  id. 
Of  indenture  of  lease,  id 
Devisee  of  equity  of  redemption  not  an  as- 
signee of  the  mortgagor,  id 
Entitled  to  emblements,  528. 
How  J  id. 

For  payment  of  debts,  76. 
Rights  and  liabilities  of  devisees,  210,  234, 
273. 

^^  hen  term  bequeathed,  234. 

AsK^nt  of  executor,  id, 

Righi  of  action  when  covenant  running 

wiih  land  is  broken,  234,  235. 
Rrencli  of  lessor's  covenants,  235. 
Devisee  an  ordinary  assignee,  id. 
Debt   ngainst  devisee  under  3  &  4  Will. 

.^  M.  c  14.  id 
Distrt'AS  by,  361,  362. 
Ejeetmetit  by,  736. 
Emblements,  528. 


DEVISE— eoii/tii«ed. 
Of  term. 

Effect  where  covenant  not  to  asign,  i97, 
500. 
Devisee  under  contested  will,  TefiKal  to  pn 

rent  to,  285. 
Devisee  of  equity  of  redemptioB,  wka  M 

liable  as  assignee,  584. 
Devisee  in  trust  defending  as  landlonl,  7S1 
Staying  proceedings  in  ejectment  where  pfaoa. 
tiffs  devisees,  789. 

DIGNITIES,  leases  of,  54. 

Cannot  be  granted  for  years,  id. 

DILAPIDATIONS.     See  Repair. 

DISABLING  STATUTES,  14. 

DISCLAIMER,  267, 285, 301. 
What  amounts  to,  301. 
In  case  of  bankruptcy,  227. 
Is  a  forfeiture,  301. 
Refusal  to  pay  rent,  id. 
How  far  a  question  for  jury,  302. 
Waiver  of,  303. 

By  distress,  id. 

In  case  of  distress,  386. 
By  a  devisee,  736,  n. 

DISCONTINUANCE,  727. 
In  replevin,  702. 
In  ejectment,  794. 
After  special  verdict,  id. 
Under  15  &  16  Vict.  c.  76,  id 

DISCOVERY,  biU  for,  853. 

DISPUTING  Undlord's  title,  803. 

DISSEISIN. 

What  amounts  to,  517. 
Leases  by  disseisors,  41. 

effect  of  leases,  id 
disseisees,  id 

how  lease  to  be  made,  id. 

DISTANCE. 

Contracts  as  to  trading  within,  507. 
Nature  of,  id. 
Computation  of,  id 

DISTRESS. 

For  rent  generally,  347. 

Definition,  id. 

Origin  and  history,  348. 

Formerly  a  pledge,  id. 

Whence  derived,  id. 

By  common  law  or  by  special  powen,  d. 

For  what  rents. 

Rent  service,  349. 

Rent  seek,  id. 

Penal  rents,  348,  n. 

Rents  of  assise,  348. 

Chief  rents,  349. 

Fee- farm  rents,  id 

Distress  for  double  rent  on  weeklj 
id. 

Rent-charges,  349,  361. 

Rents  devised  out  of  land,  362. 

Of  furnished  apartments,  349. 

Of  incorporeal  herediuments,  id. 

For  penalties  on  breaking  up 

For  double  rent,  526. 
On  tenant  at  will,  349. 
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lyjSTllESS—coniinued. 

What  prevents  a  distress  for  rent. 
Taking  a  security,  349,  691. 
Effect  of  bond,  bill  and  judgment,  S5Q. 
Taking  interest,  id. 
Tender  of  the  rent,  id. 
Assignment  of  premises,  213. 
Before  and  after  distress,  350. 
Distress  for  cattle  damage  feasant  whilst  in 

pound,  id. 
Tender  to  be  without  condition,  251. 
Tender  to  lessor  and  bailiff,  351. 
Cross  demands,  t^. 
Notice  to  quit,  300,  355. 
Agreement  with  under-tenants,  351. 
Other  acts,  352, 355. 
Limitation  of  time  for  making,  376. 
Effect  of,  as  to  action,  596,  623,  629. 

as  to  waiver  of  forfeiture,  279,  280. 
as  to  waiver  of  a  disclaimer,  303. 
as  to  waiver  of  notice  to  quit,  300. 
In  case  of  payment  by  bills  or  notes,  332. 
As  regards  a  judgment,  id. 
As  regards  payment  of  ground-rent,  334. 
As  regards  land-tax  and  property- tax,  335. 
Plea  of  distress  for  same  rent,  596. 
Who  may  distrain  for  rent 

Actual  existing  demise,  131,  352. 
Lease  of  tithes  and  land,  352. 
Of  commuted  tithe,  id. 
In  case  of  void  demise,  id. 
Apportionment  of  rent,  id. 
Agreement  for  lease,  id. 
Surrender,  354. 
Eviction,  id. 

Notice  to  quit,  300,  354. 
Where  the  landlord  has  treated  the 
tenant  as  a  trespasser,  355. 
Amount  of  rent  fixed,  352. 
Persons  having  the  reversion,  355. 
When  they  may  distrain,  id. 
Having  reversions  for  years,  7,  356. 
Severance  of  reversion,  when  distress  de- 
stroyed by,  333. 
Assignee  of  part,  337. 
Tenants  from  year  to  year,  356. 
Joint  tenants,  id. 
Heirs  in  gavelkind,  id. 
Coparceners,  356,  359. 
Tenants  in  common,  357. 
in  tail,  id, 
by  curtesy,  id. 
under  execution,  id. 
Lords  of  manors,  358,  359. 
Commoners,  358,  545,  549. 
Mortgagees  and  mortgagors,  2 1 1 , 2 1 8, 358. 
Effect  of  a  mortgage,  734. 
Annuitants,  358. 
Guardians,  id. 
Committees  of  lunatics,  id. 
Persons  not  having  the  reversion,  35j, 

359,  361. 
Executors  and  administrators,  359,  684. 
Husbands  in  right  of  their  wives,  360, 684. 
Tenants  pur  autre  vie,  361. 
Corporations,  id. 

Persons  having  special  powers,  id. 
Receivers  and  agents,  365. 
Distress  by  bailiff,  343. 
Sequestrators,  id. 
In  case  of  bankruptcy,  228,  362,  375. 


D I  STRESS— con/»«i«jrf. 

Who  may  distrain  for  rent — continued. 

Wherf,  362. 

Effect  of  landlord's  neglect,  363. 

Other  points,  id. 
In  case  of  insolvency,  364. 
What  may  be  distrained  for  rent 
General  rule,  365. 
Perishable  articles,  366. 
Corn  and  growing  crops,  366,  374. 

Statutes,  366. 

Cases,  367. 
Emblements,  527. 
Cattle,  369,  372. 
Cattle  on  common,  id. 
Cattle  on  land  by  default  of  owner,  id. 
From  deficiency  of  fences,  id. 
For  agisting  on  road  to  market  or  fisilr,  i 
Right  of  landlord  to  follow,  id. 
Right  to  drive  off  cattle,  id. 
Cattle  feeding  on  crop  sold,  id,  ,  ^ 

Exceptions  in  favour  of  trade,  369*^ : 

Generally,  370.  ^  . 

Goods  sent  to  tradesman  or  pnQ|t  I 
trade,  &c.,  id. 

Goods  in  possession  of  carrie: 

Other  articles,  id. 

Goods  in  hands  of  factors,  id,    ^* 

Of  wharfingers,  id. 

Of  auctioneer,  371. 

Goods  in  use,  id. 
Tools  and  utensils,  id. 
Beasts  of  the  plough,  &c., 
Fixtures,  373. 
Goods  at  an  inn,  372. 
Carriage  at  livery,  373. 
Fraud  of  innkeeper,  id. 
Goods  in  the  custody  of  the  law, 

374. 
Goods  distrained  damage  feasant,  37Il" 
Growing  corn  and  crops,  id. 
Fraudulent  execution,  id. 
In  case  of  outlawry,  375. 
In  case  of  bankruptcy,  id. 
In  cases  of  extents,  id. 
Animals  ferae  naturse,  id. 
Proceedings  in  distress  for  rent. 
When  to  be  made,  376. 

Not  in  the  night,  id. 

Rent  in  advance,  id. 

On  what  day,  id. 

At  what  time  of  day,  i^. 

Limitation  of  time,  id. 

As  regards  freehold  rents,  id. 
Where  to  be  made,  877. 

Where  lands  held  under  separate  de- 
mises, id. 

On  premises,  365,  377. 

Not  on  highway,  377. 

On  commons,  id. 

Prerogative  of  crown  to  distrain,  f<^.,n. 

Land  between  high  and  low  water- 
mark, id. 
How  made  in  ordinary  cases,  378,  976. 

Nor  for  more  than  is  due,  378. 

Whole  distrainable  at  one  time,  id. 

Rent  due  for  part  of  one  year  and 
part  of  another,  id. 

For  what  amount,  id. 

Rents  due  on  different  demises,  id. 

Abandonment  of  distress,  380. 
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^IST^^SS,  proceedings  m-^tmtinued. 

How  made  in  ordinary  cases — continued. 
Claim  of  more  i^nt  than  due,  400. 

Made  maliciously,  id. 
Breaking  open  outer  door  of  house, 

378. 
Breaking  open  outer  door  of  bam, 

Kt^ble  or  gates,  id. 
Mx|)ijIsion  of  distrainer,  id. 
What  is  a  valid  act  of  distress,  379. 
May  be  by  landlord  as  bailiff,  id. 
No  inventory  made,  id. 
Ko  one  left  in  possession,  id. 
Per  fitting  lessee  to  take  away  goods, 

etTi?ct  of,  380. 
Urn  ting  by  lessor,  id. 
Policeman  calling  in,  id, 
Whut  a   sufficient    appointment   of 

bailiff,  381. 
How  warrant  of  distress  signed,  id. 
Distress  unauthorized  may  be  rati- 
fied, id. 
In  case  of  executor,  381,  n. 
Lsfidlord,   when  liable   for  acts  of 

bailiff,  382. 
Inventory  and  removal,  380,  976. 
Notice  in  writing  to  the  tenant,  380. 
Goods  permitted  to  remain,  id. 
Inventory  to  be  specific,  id, 
Co|)y  of  broker's  charges,  382,  397. 
How  mn^ic  in  case  of  fraudulent  removal, 
U2, 
Siiitute,  W. 

VV  hat  are  cases  within,  383. 
Itenioval  must  be  after  rent  due,  id. 
No  answer  unless  rent  satisfied,  623. 
Rent  due  on  quarter  day,  id. 
Where  reversion  conveyed  away,  id. 
Detaining  goods  under  Metropolitan 

Police  Act,  383,  n. 
Stifficient  goods  not  left  on  premises, 

384,  n. 
Lodger's  goods,  id, 
Cbndestine  removal  to  be  pleaded 

Fpecially,  384. 
Ajifii^nees  of  bankrupt  lessee  actual 

t  in  ants,  id. 
Goods  fraudulently  removed  and  res- 
curd,  id, 
Pcnaity  for  fraudulently  removing, 
^c.  goods,  id.  n. 
After  tbp  expiration  of  tenancy,  360,  368, 

3S5. 
After  recovery  in  ejectment,  817. 
In  cBjte  of  disclaimer,  386. 
W*herc  possession  retained,  id. 
After  entry  of  new  tenant,  id. 
In  ea'^e  of  death  of  tenant,  id, 
W^here  no  sufficient  distress  on  premises 
under  4  Geo.  II.  and  15  &  16  Vict  c. 
76.. 719. 
How  to  be  impounded,  387. 
At  common  law,  id. 
Under  statute  1  &  2  Phil.  &  Mary, 

c.  12.. 388. 
Where  distress  is  to  be  impounded, 

id, 
11  Geo.  II.  c.  19,  id. 
Pound  covert,  id. 
Impounding  in  field,  389. 


DISTRESS,  proceedings  ia—cmtinaed. 
Feeding  cattle  impounded,  387. 
Under  12  &  18  Vict  c9%id. 
Death  of  cattle  impounded,  id. 
Injury  to  cattle,  id. 
Duty  of  pound- keeper,  id. 
Liability  of,  id.  n. 
Fee  to,  388. 
Using  them,  id. 
How  disposed  of,  389. 
Sale,  id. 

Of  growing  crops,  366,  SSL 
Of  straw,  &c,  393,  43t  a- 
Of  beasts  of  the  plough,  371 
392. 
Notice  of  distress,  389, 977. 
What  it  must  sute,  390. 
Notice  in  case  of  rtplerin,  id. 
Personal  notice  nreferable,  id. 
Time  of  removal  and  sale,  390, 97i 
Goods  to  be  removed  after  five  kn 

from  taking,  id. 
Five  days  now  computed,  id. 
Detaining  lodger's  goods,  391. 
Appraisement,  391, 978. 

By  and  before  whom  appnun 

sworn,  391,392,978,1^71 
Act  of  appraisement,  391 
Mode  of  sale,  id. 
Residue  of  produce  of  nle,  id. 
No  order  in  sale  of  goods,  id. 
Sale  for  best  price,  391 
Sale  of  hay  and  straw  to  be  cso* 

sumed  on  premises,  id. 
License  to  buyers  to  enter  had, 
id. 
Where  there  is  an  execution,  363,  367,  S7i 

376,401,974,975. 
In  case  of  banlmiptcy,  226. 
Proceedings  before  justices,  386,  d. 
Nature  and  form  of  order,  t^ 
Second  distress,  893. 
When  justified,  id. 
In  case  of  banlo^ptcy,  id. 
Where  plaintiff  in  repleTin  nonsuited,  S9i 
Rescue  and  pound  breach,  id. 
No  rescue  where  no  possession,  id. 
Escape  of  cattle,  id. 
In  case  of  executUm,  id. 
Distress  taken  witnout  cause,  395. 
Second  impounding  after  rescue,  id. 
Action  against  rescuer,  id. 
Where  goods  fraudulently  removed  are  rm«i 

id. 
Summary  remedy  in  distress  damage  kiaai, 

id.  n. 
Treble  costs  and  damages,  id, 
Recapdon,  id. 

Expenses  of  distress  for  rent,  396l 
Where  under  20^,  id. 
Remedy  ft)r  extortion,  id. 
Schedule  of  expenses,  397. 
Where  for  more  than  20^  id. 
Indemnity  on  distresses,  398. 
Where  landlord  has  no  right  to  distrtia,  id. 
Where  goods  privileged  from  distress,  id. 
Distress  for  other  than  rent,  id. 
Distress   for  cattle  damage  fiessant,  fsil«y 
engines,  annuities,  rent-chaig««,r«'«*'***'* 
penalties,  tolls,  tithe  rent-charges,  id. 
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No  distress  for  double  value,  526. 

Cattle  or  goods  damage  feasant,  398, 562, 

572. 
For  a  penalty,  699. 

What  may  be  distrained.  365,  n.,  563. 
Time  and  manner  of  taking,  564. 
Impounding,  564>,  565. 
Disposition,  564. 
Expenses  of  keep  of  cattle,  id. 
To  compel  attendance  at  feudal  courts, 

348,  n. 
By  lord  of  manor,  544. 
By  commoners,  357,  358,  5f9. 
For  arrears  of  annuity,  358, 398. 
For  rent-charge,  8,  n.,  349,  361,  367. 
For  rates  and  taxes,  379,  n.,  412. 
For  rent-charge  in  lieu  of  tithes,  364, 570. 
Of  tithes  not  taken  away,  572,  658. 
For  water  rates,  431. 
Wrongful  distress. 

General  remedies  for,  398,  645. 
Replevin,  trespass,  detinue,  case,  debt, 

&c.,  399. 
Trespass  or  case,  645,  646. 
For  double  value,  646. 
Landlord  when  liable  in  trover,  id. 
Trover  for  fixtures,  id. 
Improper  second  distress,  id. 
Remedy  for  unfounded  distress  for  rent, 

745,  746. 
Power  of  police  magistrate  to  give  relief, 

399. 
Remedy  for  irregular  distress,  399,  647. 
Trespass  ab  initio,  399. 
Tender  of  amends,  id. 
Statute  11  Geo.  II.  c.  19,  s.  19.  .647. 
Trespass  or  case,  id. 
Trover,  id. 
Detaining   cattle  damage   feasant   after 

tender  of  amends,  id. 
Selling  distress   after  tender   after  im- 
pounding, id. 
Selling  without  appraisement,  648. 
Second  distress  for  same  rent,  id. 
Selling  goods  after  replevin,  t^. 
Liability  of  landlord  for  acts  of  broker,  id. 
Excessive  distress,  400,  649. 
Claim  of  more  r^iot  than  is  due,  649. 
Taking  goods  excessive  in  quantity,  id. 
Damages  for  detention,  id. 
Improper  levy  in  execution,  id. 
Right  of  property  and  of  possession,  650. 
Trespass  by  landlord  for  timber,  id. 
Statute  of  Marl  bridge,  400. 
To  support  action,  excess  must  be  consi- 
derable, id. 
Remedy  to  recover  mouey  paid  on  dis- 
tress, 625. 
Costs  of  distress  under  17  Car.  II.  c.  7. . 
701. 
Replevin  for  goods  distrained,  660. 
General  pleas  to  distresses  by  statute,  680. 
Distress  after  writ  de  rctorno  habendo,  701. 
Effect  of  claim  of  more  than  is  due,  400. 
Taking  growing  crops,  id. 
When  joint  action  not  maintainable,  id. 
Taking  excessive  distress  not  criminal,  id. 

DISTURBANCE  of  common,  remedy  for,  544. 
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DITCH,  hedge  and  bank,  property  in,  454. 

DIVORCE,  husband's  right  to  terms  of  wife,  i 
case  of,  233. 

DOGS. 

Distress  of,  375. 

Form  of  covenant  to  keep,  913. 

DOMUS  maosionalis,  186. 

DONATIVE,  confirmation  in  case  of,  21. 

DOOR,  breaking  open,  to  distrain,  378. 

DOOR-BELL,  right  to,  188. 

DOUBLE  RENT. 

Enactments  respecting,  526. 

Cases  to  which  they  apply,  526,  527. 

Parol  demise,  527. 

Weekly  tenants,  id. 

Waiver  of,  id. 

Acce])tance  of  single  rent,  id. 

Proceedings  for.  527,  601. 

Distress  for,  527. 

Notice,  id. 

By  parol,  good,  id.  ,;,•:.' 

Need  not  be  in  writing,  id, 

DOUBLE  VALUE. 

Enactments  respecting,  524. 
Statute  remedial,  id. 

When  recoverable,  id.  ■  ■  ,'l 

Action  of  debt  for,  601.  ,-^ 

As  regards  use  and  occupation,  612.   /      > 
In  County  Court,  525,  526,  840. 
Demand  of  possession  and  notice,  525. 
In  case  of  marriage,  id. 
Tenants  in  common  and  administrator  of  es 

cutor,  526. 
Taking  money  out  of  Court,  effect  of,  id. 
Double  value  not  distrainable  for,  t^. 

DOWER. 

Effect  of,  on  leases,  81.  ^ 

Annual  payment  for,  taxes  on,  421.  J 

Tenants  in,  Ip 

Leases  by,  30.  ^ 

Death  of,  id. 

Lessee  of,  id. 

Marriage  of  tenant  in  dower,  id. 

When  entitled  to  emblements,  531. 

Distress  by,  359. 

DRAINING. 

Valuation  of,  542. 

Deductions  on  Drainage  Advance  Acts,  335,  n. 
Custom  as  to,  450,  533. 
Drainage  Act,  542. 

Tenants  applying  for  drainage  money,  id.  ^  I 

Draining  by  tenants  under  12  &  13  Vict  c. 
100,  id. 

DUM  SOLA  ESTATE,  75. 

DUNG.     See  Manure, 

DURANTE  VIDUITATE,  75. 

DURATION  of  lease  established  in  equity,  81,  n. 
Of  terms  for  years,  id. 
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DURESS. 

What  18,31,11. 

Leases  by  persons  under,  31. 

When  void,  id. 

Effected  by  fine,  id. 

In  equity,  id. 

DURHAM  Court  of  Pleas,  execution  from,  year's 

rem,  40a. 

DUTIES,  GOVERNMENT. 
Leases  of,  55, 

DWELLING-HOUSES.     &«  Houses. 


EASEMENTS,  5+3.  563. 

Eaieabiliiy  of,  425. 

ECCLESIASTICAL  COMMISSIONERS,  con- 

senE  off  [0  leafiieaf  23. 

ECCLESIASTICAL  PERSONS. 

Leases  by,  14, 

Whrn  valid,  14,  15,  16,  18. 

Under  statute  5  &  6  Vict  c.  27 .  .22. 

statute  5  &  6  Vict  c.  108.  .23. 
Form  of,  14,159. 
Conftrmsition,  18, 19,  20. 
By  whom,  id. 

Enabling  and  disabling  statutes,  14. 
Land-Tax  Redemption  Act,  19. 
How,  2L 
"What  estate  confirming  party  must 

have,  id. 
When,  id. 
^^  If  avoided,  does  not  revive  a  surren- 

"^  dered  lease,  255. 

Grants  by  bishops  to  the  crown,  10. 
What  may  be  granted  by,  154. 
Powers  by  5  &  6  Vict  cc.  27,  108.  .22. 
LeaHtf«  to,  42. 
^       Ejectments  by,  723,  725,  732,  742,  744,  810. 

f  EDUCATIONAL    PURPOSES,  conveyance  of 

real  property  Jar,  227. 

EJECTMENT- 

Nature  of  the  action,  714. 

For  triiil  of  possessory  titles,  id. 

Hi&tory  of  the  action,  id. 

Ancient  practice,  715. 

Modern  practice,  715,  748,  768. 

Where  judgment  by  default,  715. 
Where  there  is  an  appearance,  716. 
rroceediikfre  under  15  &  16  Vict  c  76.. 

717. 
Cnmmenced  by  writ,  id. 
As  regnrds  landlord  and  tenant,  id. 
Where  half  a  year's  rent  is  in  arrear,  and 
ther^  is  no  sufficient  distress,  275,  718, 
7/3,  806. 
Where  there  is  a  vacant  possession,  769, 

Where  the  landlord's  right  of  entry  ac- 
crues in  or  after  Hilary  or  Trinity  Term, 
751,  772. 
Necessity  of  ficmal  entry,  717,  720. 

When  necessary  by  common  law,  717. 

Dernnnd  of  rent,  275,  718,  n. 
Where  ludf  a  year's  rent  is  in  arrear,  and 
there  is  no  sufficient  distress,  718. 


EJECTMENT— e<m<tii»e<2. 

Necessity  of  actual  entry — etrnttMud. 

Statutes  4  Geo.  II.  c  28,  s.  2,  snd  U & 

16  Vict  c  76,  s.  210.. 718, 761 
Where  right  of  re-entry  sbaolnte,  719. 
Where  sufficient  distros  on  premiset,  U. 
Evidence  of  no  distress,  719, 720. 
Landlord  prevented  from  ratering,  id. 
When  now  necessary,  718. 
Entry  necessary  to  avoid  fine,  720. 
To  prevent  Statute  of  LimitatioDi,  id. 
What  entry  sufficient,  id. 
How  long  it  operates,  t^ 
For  what  it  lies,  and  by  what  descripdoa,  7^9, 
752,  757. 

Generally,  720. 

For  all  kinds  of  corporeal  bereditaBMaCi, 

id. 
Messuages,  721,  722. 
Messuage  or  tenement,  721. 
Part  of  messuages,  722. 
For  a  chamber  or  room,  id. 
Other  buildings,  id. 
Places  of  religious  worship,  id. 
Manors,  id. 
Rectories,  id. 
Tithes,  723. 

Land,  and  description,  id. 
Generally,  id. 
Provincial  terms,  id. 
Water,  723,  724. 
Mines,  724. 
Fisheries,  id. 
Boilery  of  salt,  id. 
Profits  of  land,  id. 
Prima  tonsura,  id. 
Aftermath,  725. 
Sheepwalk,  id. 
For  a  highway,  id. 
Not  for  pannage,  id. 
Incorporeal  hereditaments,  id. 
Amendment  in  description,  721 
Ejectment  will  not  lie  for  a  rent,  id. 
Advowson,  id. 
Common  in  gross,  id. 

Pur  cause  de  vicinage,  id. 
It  lies  for  tithes,  723,  725. 

Common,  appendant  or  appurteoast,72i 
Title  of  lessor,  726. 

Must  be  a  legil  title,  id. 
Ejectment  by  trustee,  id. 
Surrenderor,  id. 

Title  must  be  sufficient  in  itselC  id. 
Expiration  of  landlord's  tide,  id. 
Must  have  a  light  of  entry,  727. 

Right  of  possession,  id. 
Discontinuance,  id. 
Descent,  id. 

Limitation  of  right  of  entrv,  id. 
Sutute  3  &  4  Will.  IV.  c.  27.  ii 
Cases  under,  728. 
When  the  right  of  entry  Kovti, 

727,  .728. 
Acknowledgments  under,  751 
Statute  21  Jac  I.  c  16,  id. 

Cases  on,  id. 
Adverse  possession,  728,  733. 
Particular  titles,  733. 

Tenants  for  yean,  127,  733. 
life,  733w 
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EJECTMENT —continued. 
Tide  of  lessor — continued. 

Tenants  in  tail,  733. 

in  fee,  id. 
Mortgagees,  196,  210,  286,  734. 
Leases  before  and  after  mortgage, 

734. 
Improvements  by  tenant,  id.  n. 
Demand  of  possession,  734. 
Receipt  of  interest,  id. 
Effect  of  distress,  id. 
Prior  mortgage,  id. 
Assignment  of  mortgage,  735. 
Assignees  of  mortgagees,  id. 
Devisees,  id. 

Of  term  of  years,  id. 
Legatees,  id. 

Personal  representatives,  id. 
In  case  of  copyholds,  id. 
Under  15  &  16  Vict  c  76,  id. 
Death  of  claimant  before  execution, 
736. 

before  trial,  id. 
Assignees  of  bankrupts,  id. 

insolvents,  737. 
In  case  of  copyholds,  id. 
Trustees,  131,  n..  737. 
Cestui  que  trust,  738,  739. 
Surrender  of  term,  presumption  of, 

739. 
Lords  of  manors,  739,  740. 
In  case  of  forfeiture,  739. 
Their  grantees,  741. 
Copyholders,  726. 

May  bring    ejectment   against 
their  lords,  740. 

Against  other  persons,  id. 
When  lord's  title  cannot  be  im- 

J)eached,  id. 
mission  of  copyholder  by  sur- 
render, id. 
Their  lessees,  742. 
Husbands,  741. 

Action  not  abated  by  marriage,  id. 
Widows  entitled  to  freebencb,  id. 
Guardians,  742. 
Infants,  id. 
Lunatics,  id. 

Their  committees,  id. 
Aliens  and  their  issue,  45,  742. 
Corporations,  611,  742,  753. 
Rectors  and  vicars,  723,  725,  743. 
Reversioners,  743. 

Their  assignees,  id. 
Lessors,  170,  171,  522,  743. 
Grantees  of  rent-charges,  744. 
Persons  having  possession  for  twenty 
years,  id. 
possession    for    less 
time,  745. 
As  regards  use  and  occupation,  612. 
Joint  tenants,  745. 
Tenants  in  common,  coparceners,  &c. 

id. 
Ejectment  by,  under  15  &  16  Vict. 

c.  76.. 746. 
Trial  of  question  of  ouster,  id. 
Right  of  tenant  in  common  to  set  up 

outstanding  term,  id. 
Unsatisfied  term  as  .against  heir-at- 
law,  id. 


EJECTMENT-cwi^intterf. 
Title  of  lessor— continued. 

Tenants  in  common  agreeing  to  di- 
vide property,  746. 
Ejectment  by  one  coparcener,  id. 
Ejectment  by  partner  in  mining  com- 
pany, 747. 
Tenants  by  elegit,  id. 
Qusre,  whether  ejectment  b  neces- 
sary, id. 
Tenants  by  fi.  fa.,  id. 
Conusees  of  statutes  merchant,  &c., 

748. 
Persons  claiming  under  award,  id. 
Award  under  17  &  18  Vict  c.  125, 
B.  16,  id. 
Writ,  id. 

How  proceedings  commenced,  id. 

By  15  &  16  Vict  c.  76,  id. 
Form  of,  generally,  748,  749.     - 
Parties,  748. 
Venue,  752. 

Trial  may  be  in  any  county  by  order,  id. 
Indorsements  on  writ,  749. 
Description  of  premises,  720,  749,  752, 

757,  758,  805,  813. 
Particulars  of  premises,  752. 
Variances  in  statement,  id. 
Omission  of  description,  753. 
Amendment,  id. 
Person  bringing  the  action,  id. 
Person  attainted  of  felony,  id. 
Corporation,  id. 
Premises  to  be  described  with  convenient 

certainty,  749. 
Appearance  within  sixteen  days,  id. 
Tenant  holding  over  to  find  bail  undd 

15  &  16  Vict  c.  76,  W. 
Form  of  security,  750,  751. 
Staying  execution  under  sect  215.  .750. 1 
Right  of  entry  after  Hilary  or  Trinity « 

Term,  751,772. 
Other  remedies  not  prejudiced,  id. 
Where  rent  or  value  under  50^,  752. 
By  trustees,  753. 
Consent  to  use  their  names,  754. 
Action  brought  without  authority,  id. 
Joint  tenants,  id. 
Tenants  in  common,  id. 
Under  15  &  16  Vict  c.  76,  U. 
Joinder  and  severance,  id. 
Coparceners,  id. 
Overseers,  id. 
When  the  Court  will  assist  title,  755. 
Date  of  writ. 

Subsequent  to  accrual  of  title,  755, 

853. 
Cases  as  to  time  of  accrual,  t^. 
Heirs,  id. 

Fraction  of  a  day,  755. 
Posthumous  son,  756. 
Executors,  id. 
Sequestrators,  id. 
After  forfeiture,  id. 
After  a  disclaimer,  id. 
After  a  fine  levied,  id. 
Surrenderees  of  copyholds,  id. 
Assignees,  id. 

In  cases  of  tenants  at  will,  757. 
In  cases  where  there  were  dif- 
ferent times  of  entry,  id. 
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EJECTMENT— con/inttfrf. 

',   Writ — continued. 

Shares  of  tenants  in  common  not  shown, 

958. 
Length  of  term,  757,  811. 
Nature  and  description  of  the  premises, 
720,752,757,812. 
Service  of  writ,  716,  748,  758. 
Pt nonally,  758. 

l»n  the  tenant  in  possession,  758,  773. 
KvJtisal  to  receive  it,  758. 
Th  rears  or  violence,  id. 
li^  hi^rc  it  must  be  made,  759. 

When  made  on  a  wife,  759,  762. 
On  premises,  759. 
Wkeu  several  tenants  in  possession,  id, 

joint  tenants,  id. 
^         copdrtners,  id. 
executors,  760. 

1)ari8h  officers,  id, 
odgers,  id, 
under-tenants,  id, 
part  only  is  occupied,  761. 
tenant  is  bankrupt,  id, 
tenant  is  dead,  id. 
tenant  has  absconded,  or  is  absent, 
id. 
L^pon  wife,  759,  761,  762,  776. 
other  relatives,  761,  763. 
agents,  &-c.,  760,  765. 
On  secretary  of  railway,  765, 

servants  and  others,  761,  766,  776. 
overseers,  771. 
lunatics,  id. 
r ruler  4  Geo.  II.  c.  28,  s.  2,  761. 
Wlier}  tenant  is  personated,  767. 
Acknowledgment  of  service,  id. 
ViUan  vacant  possession,  769,  826. 

virtual  possession  only,  769,  776. 
t'i]*]erl5&  16  Vic.  c  76.. 709. 
Service  where  no  person  in  actual  pos- 

^p&sion,  770. 
For  chapels,  771. 
'VV  ]>en  service  m^y  be  made,  id. 
Ordinarily,  id. 
Right  of  entry  in  or  after  Hilary  or 

Trinity  Terms,  772. 
15  &  16  Vict.  c.  76,8.  117,  W. 
Indorsement  on  writ,  id, 
U-ow  made,  8cc.,  758,  774. 
Ti'nnrit'i  notice  of  service  to  landlord,  779, 

7S0. 
Jtulgmpnt  by  default,  772. 
Under  Reg,  Gen.  of  Hilary  Term,  1853,  id. 
Affidavit  of  service,  id. 
Title,  id, 
^Vhat  it  must  state,  773. 

Must  show  tenant  in  possesFion, 
774. 

explanation,  id. 
In  proceedings  on  statute  4  Geo. 

II.  c.  28.. 775. 
Service  on  wife  or  servant,  776. 
on  mother  of  infant  chil- 
dren, id. 
No  person  in  possession,  id. 
By  and  before  whom  sworn,  id. 
Number  of  affidavits,  777. 
When  presumed  to  have  been. 
mad6,  773,  n. 


EJECTMENT— cc«««wrf. 

Motion  for  judgment,  777. 

What,  U. 
Setting  aside,  778,  779,  82a 
Judgment  by  confession,  797. 
Judgment  as  in  case  of  a  nonsuit,  79S. 
Appearance,  779,  799. 

By  tenant,  id. 
Appearance  under  15  &  16  Vict  c76,&169, 
171,  172,173,  174.  176.. 779,  799. 
Sections  177,  178,  183. .780,799. 
Form  of  judgments  in  ejectment  for  noa-a^ 

pearance,  780,  n^  800,  n. 
Form  of  issue,  780,  n. 
Reg.  Gen.  Hil.  Term,  1853.. 780. 

Notice  to  landlord  of  service  on  tCBor, 

781. 
By  landlord.  781,782,784. 
Under  15  &  16  Vict.  c.  76.-782. 
In  case  of  tenancy  by  elegit,  7S3. 
Who  are  considered  landkMrdi,  711 
Under  15  &  16  Vict  c.  76..7&i 
Defence  may  be  limited  to  part  782. 
Mortgagee  may  be  made  defieDdant,  ii. 
Or  heir,  id. 
Devisee  in  trust,  id. 
But  not  cestui  que  trust  who  bad  aem 

been  in  possession,  id. 
When  other  person  may  defend,  id. 
Rule  in  such  case,  783. 
In  ejectment  for  opera  house,  id. 
Tenant  by  elegit,  id. 
Heir  of  copyhold   and  lord  of  mum, 

id. 
Pauper,  784. 
Landlord  let  in  to  defend  aAer  jndgBor, 

id. 
Appearance  by  third  person,  id. 
Persons  not  named  in  writ,  id. 
Mode  of  entering  appearance  hj  Bc|- 
Gen.  Hil.  Term,  1853,  id. 
Practice,  785. 

Particulars,  id. 

Of  breaches,  id. 

Of  claim  and  defence  under  \i  &  1< 
Vict,  c  76.. 786. 
Security  for  costs,  785,  788. 
Where  infant  sues,  786. 
Where* plaintiff  is  unknown,  id. 
Or  resides  abroad,  id. 
Or  refuses  to  give  his  residence,  0. 
Where  second  ejectment  brought  id. 
Recognizances  by  tenant  under  li  &  1^ 

Vict.  c.  76,  id. 
In  what  cases,  787,  788. 
Amount  of  recognizance,  7S8. 
Nature  of  affidavit  necessary,  id. 
Suying  proceedings,  id. 

On  payment  of  rent,  &c.,  784. 

mortgage  BHwer, 
790. 
Until   payment  of  costs  of  *»■* 

action,  786,789,823. 
On  other  terms,  792. 
Consolidation,  793. 
Discontinuance,  id. 
Amendment,  794. 
Generally,  id. 
Of  time  of  demise,  795. 
Enlargement  of  term,  796. 
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ELEGIT,  tenants  under — continued. 

When  entitled  to  emblements,  532. 
Ejectment  by,  747,  809. 
Quaere,  whether  ejectment  necessary  to  obtain 

possession,  747. 
Claim  by  party  under  elegit  after  lease  to  te- 
nant, id. 
Lands  mortgaged  before  execution,  id. 
Title  of  elegit  creditor,  id. 

EMBLEMENTS. 
What,  627. 

Corn,  roots,  hops,  trees,  id. 
Clover,  id. 
Leases,  id. 

How  far  like  chattels,  id. 
Incidental  rights,  528,  529. 
Devisable,  id. 
Vest  in  executor,  id. 
Right  of  grantee  or  devisee  to,  id. 
Of  ingress  and  egress  to  carry  away  emble- 
ments, 529. 
Occupation  by  executors,  id. 
Use  and  occupation,  id. 
Who  are  entitled  to,  104,  528,  529. 

Parties  having  uncertain  estate,  529. 

Estate  determined  by  tenant's  own  act,  id. 

In  case  of  forfeiture,  id. 

Genera]  rule,  id. 

Right  of  tenants  at  rack  rents  to  emble- 
mente  under  14  &  15  Vict.  c.  25,  s.  1, 
622,  529. 

In  case  of  under-tenants,  5S0. 

Tenant  by  elegit  coming  in  to  defend,  783. 

Tenants  for  life  and  their  under-tenants, 
530. 

Executor  of  grantee,  531. 

Lessee  for  life,  id. 

Clergymen  and  their  under-tenants,  id. 

Parson  resigning  his  living,  id. 

Tenants  in  jointure,  id. 
dower,  id. 
for  years,  id. 

When  not  entitled  to  emblements,  id. 

Estate  when  determined  by  his  own  act, 
532. 

Tenants  from  year  to  year,  id. 

Strict  tenants  at  will,  193,  532. 

Tenants  under  execution,  532. 

In  case  of  judgment,  id. 

Deriaees  and  legatees,  id 

RemMnderman,  id. 

Mortgagors,  195. 

Enabling  statutes,  14. 

As  to  husbands  and  wives,  27. 

ENCROACHMENTS. 

Made  by  tenant. 

Effect,  522. 

To  whom  belonging,  521,  522. 

As  regards  third  persons,  515,  744. 

Evidence  of,  as  to  rights  of  pasturagei 
544. 
Primft  facie,  for  bene6t  of  landlord,  521 . 
As  regards  third  persons,  522. 
Agreement  as  to  mclosures,  id. 

ENJOYMENT  by  2  &  3  Will.  IV.  c.  71 .  .544. 

ENROLMENT  of  deeds.     See  Deed. 


ENTRY. 
Of  lessor. 

When  necessary  to  bduce  s  fcrfntsc, 
273. 

Limitation  of  right  of  entry,  266, 267,7Si. 

To  survey  dilapidations,  467. 

To  repair,  447. 

Form  of  contracts,  as  to,  897, 909, 9]i, 
935. 

Form  of  contract  as  to,  duiiiigka^, 
923,  925,  926,  935. 
Of  lessee. 

When  necessary,  127. 

Effect  of,  in  barring  future  ioiereits,  ISt 

At  different  periods,  297,  757. 

Effect  or,  as  to  right  to  datiiin,S51 
Right  of,  1,  727. 
Assignable,  id. 

Necessity  of,  previous  to  ejectment,  717. 
In  use  and  occupation,  618. 
To  avoid  a  fine,  720. 
Entry  barring  Aiture  interests,  129. 
As  regards  surrender,  250,  251. 
To  prevent  Statute  of  Limitations,  720. 
Right  of,  after  HiL  and  Trin.  Term,  T51. 
Plea  of,  in  covenant,  593. 

debt,  605. 
By  mortgagor,  176. 
Entry  by  relation,  id. 
Commencement   of  lease  with  refieresoe  t» 

entry,  78. 
Entr^  in  middle  or  end  of  quarter,  id. 
Forcible  entry  by  landlord  on  tensot  at  csdrf 

term,  519. 
Entry  necessary  in  leases  for  years,  127. 
Estate  vested  by  entry,  id. 
Time  of  entry,  id. 
Effect  of  entry,  id. 
Entry  on  part  of  land,  128. 
Right  of  lessee  before  entry,  129. 
Effect  of  fine  on  entry,  id. 

EQUITABLE  INTEREST. 
Estoppel  as  to,  155. 
By  deposit  of  lease,  211. 

EQUITY. 

Procedure  generally,  842. 
Bill,  id. 

Practice  as  to  compelling  sppesnaccii 
hesriflf,!^ 
afker  hearii^,  84S. 
Suits  in. 

To  recover  rent,  409. 
For  non-repair,  446. 
For  injunction,  849. 

against  proceedings  at  hw,  853. 
where  premises  are  burnt  dwa,  "»• 
after  several  ejectments,  823. 
in  ejectments  under  4 Gea  II.  t  »•• 

855. 
in  other  ejectments,  856. 
For  injunction  against  waste,  465,  »* 
849. 
What,  849. 
Procedure,  850. 
Against  whom,  id. 
For  whom,  851.  ^. 

Where  there  is  a  penalty, «?,  *» 

851. 
What  acts  sufficient,  851. 
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EXCEPTIONS,  construction  oi— continued. 
As  to  hunting,  &c.,  lOl,  n. 
>  As  to  other  things,  103. 

What  have  been  held  to  be  good,  100. 
Action  respecting,  580. 
Form  of. 

In  farming  leases,  909,  934. 
Of  mines,  934,  935. 
Of  game,  934. 

EXCESSIVE    DISTRESS,   399,   and  see  Dis- 
tress. 

EXCHANGE  OF  LANDS,  acts  for  apportion- 
ment of  rent  under,  341. 

EXECUTION  of  instruments,  119. 

Non-execution  of  lease  by  lessors,  120. 

EXECUTION. 

Writs  of. 

Effect  of,  222. 

In  cases  of  bankruptcy,  225. 
Not  completed  by  sale,  225,  n. 
Sheriff's  duty,  186,  n.,  222,  406. 
What  may  be  taken  under,  186,  n.,  223. 
Copyhold  lands,  223. 
Rights  and  liabilities  of  the  parties,  id. 
As  to  distraining,  id. 
In  case  of  mortgage,  id. 
Right  to  evict,  id. 
In  whom  term  vested,  id. 
Liability  of  lessee  for  rent,  224. 
In  replevin,  700. 
ejectment,  816. 
Tenants  under. 
Leases  by,  34. 
Distress  by,  357. 
Notice  to  quit,  285. 
Ejectment  by,  747,  809. 
Assignment  of  interest,  208. 
When  entitled  to  emblements,  532. 
Distress  of  goods  taken  in,  363,  367,  368, 374, 

375. 
Execution  after  distress,  394. 
Statute  8  Anne,  c.  14 . . 401 . 

Cases  within  the  statute,  403. 
To  whom  the  statute  extends,  id. 
To  what  rents,  404. 
To  what  executions,  405. 
Sutute  7  &  8  Vict.  c.  96.. 401. 
'^  Operation  of,  408. 
.,  Statute  9  &  10  Vict.  c.  95.  .402. 

Duty  of  the  sheriff,  406,  974. 
What  a  sufficient  removal  of  goods,  407. 
Operation  of  Interpleader  Act,  id. 
Form  of  landlord's  remedy,  408. 
Extent  of  sheriff's  liability,  409. 
Execution  at  suit  of  crown,  405. 
Forms  of  notices,  974,  975. 
Effect  of,  upon  contracts  to  cultivate,  451. 
not  to  assign,  498. 
in  giving  a  right  of  entry,  271. 
in  suspending  a  condition,  105. 
Remedy  for  improper  levy,  649. 
Of  deeds.     See  Deed. 
Of  lease  by  lessor,  108. 

EXECUTION  CREDITOR. 

When  not  entitled  to  rent,  224. 
Evidence  in  ejectment  by,  809. 


EXECUTORS  AND  ADMINISTRATORS. 
What  passes  to,  235,  236. 
Grant  to,  when  not  an  assignment,  21S. 
Chattels  in  possession  as  leases  for  yesn,  mis, 
common,  com  growing  or  cut,  trees,  grw, 
&c.,  interest  in  execution,  23J. 
Chattels  in  action,  execution,  &C.,  U. 
Arrears  of  rent,  rent^charges,  id. 
Right  of  executors  of  tenant  in  tail  snd  far 

life  to  apportioned  rent,  341, 34.\ 
Executors  not  named,  236. 
Lease  to  bishop  and  bis  successors,  U. 
When  executor  may  renounce,  %i. 
When  liable  as  assignee,  236,  239. 
Entry  by  one  of  two  executors,  id. 
Profits  of  land,  how  applicable  by  i 

236,  237. 
In  case  of  lease  of  woods,  287. 
Tenancy  from  year  to  year  vests  in  < 

id. 
Executor  may  sue  for  debt  or  duty  ss  devive 

might  have  done,  id. 
Effect  of  probate,  33,  236. 
Derives  title  from,  236. 
Probate  unrepealed,  id. 
Executor  de  son  tort,  when,  may  repu&te 

agreement  to  surrender,  id. 
Effect  of  letters  of  administration,  526. 
When  an  infant,  33. 
What  leaseholds  vest  in,  236. 
When  an  outlaw,  44. 

Yearly  tenants,  237. 
Extent  of  their  rights,  237,  638. 
Entitled  to  emblements,  528. 
Extent  of  their  liability,  88,  97,  238,4M,ttl 
Notice  to  quit  by,  83. 
Liability  of  executor  of  insolvent  lessee,  V^ 
Notice  to  quit  to,  283,  284. 
Possession  of  deeds,  240. 
Leases  by,  32. 

Power  to  lease,  id. 

Lease  by  one  executor,  33. 

Power  to  assign,  33,  217. 

Assent  to  bequest,  33. 

Caution  to  persons  taking  lesses  fros,  'd. 

When  an  infant,  id. 

Probate  to,  id.  n. 

When  an  executrix  is  a  married/ wjbss, 

29,34. 
Power  of  husband  to  sell,  29. 
Term,  id. 
Distress  by,  238,  684. 
Replevin  by,  662. 
Avowries  by,  684. 
Ejectment  by,  735,  756. 
Service  of  writ  in  ejectment  on,  760. 

Staying  proceedings  in,  789. 
Action  of  covenant  by  and  against,  582. 

for  breaches  in  tcstotor*s  lifctuse.  sH 
237,  582. 
of  personal  coreoints*- 

terwards,  582- 
of  real  coTenants  t^s- 
wards,  ti. 
May  bring  action  of  debt  or  distrain,  J«»^^ 
May  sue  for  breach  of  covenant,  23S. 

for  trespass  to  cattle  on  gT«».  ^^ 

238 
Unde^3&4WUl.  iy.c42..2. 

May  redeem  lease  in  case  of  lien,  23*. 
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EXECUTORS,  Sic^continued. 
Liability  de  bonis  propriis,  239. 
Where  he  has  assets,  236,  238. 
May  maintain  use  and  occupation,  id. 
Use  and  occupation  against,  239,  240. 
When  bound  by  covenanu  running  with  land, 

583. 
When  occupation  unprofitable,  id. 
How  executors  discharged  from  liability,  id. 
Rebuilding  party  wall,  240. 
Chargeable  as  assignees,  583. 
Where  they  have  entered,  582. 
Action  of  debt  by  and  against,  600,  601. 
Liability  of  husband  where  wife  is  executrix 

or  administratrix,  233. 
Action  of  assumpsit  for  use  and  occupation, 

622. 
Actions  of  case  and  trespass  by  and  against, 

237,  238. 
Lease  for  time  named  by  executors,  81. 
Executors  of  lessee,  liability  of,  87. 
And  tee  Covenant. 

EXPENSES. 
Of  distress. 

When  for  less  than  20iL . .  396. 
Remedy  for  extortion,  id, 
"     Schedule  of  expenses,*  397. 

When  for  more  than  20t ,,id. 
Of  survey  of  dilapidations,  489. 
By  whom  defrayed,  id. 
Rate  of  surveyor's  remuneration,  489. 


EXPIRATION  OF  TERM. 
OP  Contract. 


See  Termination 


EXPIRATION  OF  TITLE  may  be  shown,  614, 
726,  804. 

EXTENT,  effect  of. 

On  landlord's  claim  for  rent,  408. 
On  right  of  distress,  375. 
Interest  by  extent  assignable,  208. 
On  forfeiture,  271. 

EXTORTION  ON  DISTRESSES,  396. 


FACTOR.    See  Agent. 

FAIRS. 

Leases  of,  54. 

Every  fair  is  a  market,  id. 

Right  to  distrain  cattle  on  way  to  fair,  869. 

FARM. 

What  passes  by  lease  o^  70. 
Form  of  farming  lease,  908,  943. 

covenant  not  to  occupy  another  farm, 
936. 

FARMER. 

When  not  entitled  to  young  fruit  trees,  458. 
Not  liable  as  such  to  become  bankrupt,  224. 

FEAST  DAYS,  old  or  new  style,  68. 

FEBRUARY  29th,  construction  of,  78. 

FEEDING  IMPOUNDED  CATTLE,  565. 

FEE  FARM  RENT,  as  respects  merger,  264. 


FEE  SIMPLE.    See  Tenant. 

FEE  TAIL,    ifee  Tenant. 

FELON,  ejectment  by,  753. 

FEME  COVERT.    See  Husband  and  Wife. 

FENCES. 

Ownership  of. 

Agricultural  fences,  454. 
Hedge,  ditch  and  bank  property  in,  id. 
Party  walls,  455. 
Rule  as  to,  id. 

Tenant  in  common  of  hedge,  id. 
Tenancy  in  common  in,  id. 
Property  in,  follows  land,  id. 
Liability  to  repair,  id. 
Obligation  to  repair,  id. 
Duty  of  railway  companies,  uf. 
Remedy  against  tenant  for  not  repairing,  657.    ] 
Occupier  bound  to  repair  fences,  456,  657.        >^ 
In  case  of  adjoining  closes,  id,  ^^ 

Neglect  to  enclose,  id,  % 

Defect  of  fences,  658.  ^ 

Rights  respecting,  456.  -^ 

Landlords  and  sewers  commissioners  may  erect f^ 

works  against  the  sea,  id,  ^ 

Tenant  bound  to  preserve  boundaries,  id,       "'4^ 
Where  there  are  co-lessees,  id.  -^ 

When  party  wall  cannot  be  undermined,  id,     ^ 
Where  no  obligation,  id,  **, 

In  case  of  sale,  id.  ^ 

Waste  and  destruction  of,  457,  656,  n. 
When  tenant  from  year  to  year  cannot  cut  and      \ 

sell  hedge  rows,  &c.,  457.  ^^ 

Destruction  of,  and  cutting  of  quickset  when    J 

waste,  id. 
Distress  of  cattle  escaping  through  defect  of,     i 

369.  '% 

Form  of  contracts  to  repair,  896,  916,  943.         .3 

FERiE  NATURiE,  distress  of  animals,  375,662,n.  '^ 

FERRIES.  "^ 

Lease  of,  71. 
When  rateable  to  the  poor,  424.  \ 

FIERI  FACIAS. 
Effect  of,  222. 

Sheriff's  duty  in  executing  it,  id. 
What  may  be  taken  under,  223. 
Rights  and  liabilities  of  the  parties,  223,  747. 
Where  no  assignment  executed,  747. 
Where  fi.  fa.  set  aside,  id.  ^~ 

Distress  of  goods  taken  under,  374. 

FINES.  * 

On  leases  under  powers,  325. 
On  gpranting  leases,  311. 
Covenant  to  pay,  153. 

FINES  AND  RECOVERIES. 

Leases  under  Fines  and  Recoveries  Act,  29. 
Abolition  of,  720,  n. 
Entry  to  avoid,  720. 

FIRE. 

Destruction  by. 

Effect  upon  tenant's  liability  for  rent, 

344,  345,  440.  n. 
In  case  of  lodgings,  345. 
Where  lessor  has  received  money  for  in- 
surance, id, 
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FIRE — amtinued. 

Destruction  by — continued. 

Implied  obligation  to  repair,  435,  462, 

491,  510. 
Express  contract  to  repair,  439. 
What  steps  tenant  should  pursue,  440. 
Contract  to  insure,  492,  912. 
Form  of  proviso  for  suspension  of  rent,.in 
case  of,  900. 

that  lessee  shall  not  be  liable  to 

rebuild,  896,  931. 
to  insure,  897,  898,  911,  912. 

,  FISHERIES. 

Right  to  fish,  573,  840. 

Use  and  occupation  of,  618,  684. 

Common  of  piscary,  551. 

Wtawi  rateable  to  the  poor,  424. 
^i-  .  What  passes  by  lease  of,  71. 
*"       Ejectment  for,  724. 

fFIXTURES. 
What  are. 

General  rule,  465. 

Application  to  landlord  and  tenant,  466. 
Chattels  annexed  to  freehold,  id. 
Sinking  by  own  weight,  467. 
Licence  to  leave  fixtures,  id. 
Interest  in  land,  id. 
Application    to    remaindermen,    466, 

466,  n. 
Executorof  tenant  for  life  or  in  tail,  466. 
Reversioner,  id. 
Executor  of  tenant  in  fee  and  heir,  466, 

473,  n. 
Uncertainty  of  rule,  469,  473,  n. 
Exceptions  in  favour  of  tenants,  467. 
For  purposes  of  trade,  id. 
Rule  as  to  landlord  and  tenant,  and 

tenant  for  life  in  tail,  467,  n.,  473.,  n. 
Where  articles   put  up   were  perfect 

chattels,  468. 
Where  removal  without  losing   their 

essential  character,  id. 
Rule  in  Hellawell  v.  Eastwood,  id. 
Removable  integre,  salve  et  commode,  ti. 
Put  up  perpetui  usus  causi,  id. 
Wooden  erection  on  brick  foundation 

and  used  for  trade,  id. 
Rule  in  Pen  ton  v.  Robarts,  id. 
tiature  of  the  exception  in  flavour  of 

trade,  439,  468. 
Decisions  on  the  subject,  id. 
What  may  be  removed,  472. 
Furnaces,    coppers,    brewing    vessels, 

fixed  vats,  salt-pans,  machinery  in 

breweries,  collieries  and  mills,  such 

as  steam-engines,  cider-mills  and  the 

like,  id. 
Building  for  trade,  as  varnish  house, 

Dutch  barn,  id. 
Doubtful   cases,  substantial  additions 

to  premises  for  trade  purposes,  473, 

476. 
Reversionary  interest  in  trade  fixtures, 

id. 
For  agricultural  purposes,  473. 

Distinction   between   trade  and  agri- 
cultural fixtures,  473,  476,  n. 
Rule  in  Elwes  v.  Maw,  473,  n. 


FIXTURES— «0R/ffMeJ. 
What  aje— continued. 

Agricultural  tenant  erecting  fixtoti 

relating  to  trade,  476. 
When  agricultural  tenant  msj  rawic 
cider  mills,  machinery  for  mioo  mi 
collieries,  and  salt  pans,  id. 
Tenants  right  to  remove,  473. 
What  may  be  removed,  476. 
Under  14  &  15  Vict  c.  25,  i.  S,  i£ 
Parol  agreement  for,  473. 
When   nurserymen   may  remove  treoi 
476. 
Cannot  remove  hothouses,  ftc^  id. 
When  fruit  trees  irremovable,  id. 
For  ornament  and  convenience,  477. 
Rule  more  limited  than  inrpgird  lotiye 

fixtures,  id. 
Where  a  permanent  improvement,  U. 
Conservatory,    ovens,   ranges,  windw- 

sashes,  pumps,  id. 
Looking-glasses,  book-case,  id. 
Where  removal  constitutes  waste,  id. 
Summary  of  things  removable,  47S,  il 
What  may  be  removed,  id. 
Contracts  respecting,  478. 
As  to  removal,  id. 
Covenant  to  repair,  479. 
Lease  of  houses,  479,  480. 
Covenant  to  lease  mill  and  i 

480. 

Lease  of  cotton  factory  and  madinoy,  iL 
As  to  repairing,  439. 
To  redeliver,  507. 
As  to  other  points,  481. 
Removal  of,  482. 

When  to  be  made,  id. 
After  a  forfeiture,  id. 
How  to  be  made,  483. 
Remedies  respecting,  484,  651,  652. 
Trover  for,  id. 
For  wrongful  removal,  484l 
To  recover  value,  id. 

damages  for  improper  ok,  4tt. 
Distress  of,  373. 
Execution  on,  223. 
Sale  of,  by  sherifi;  id. 
When  they  pass  to  assignees  noder  banknpt 

acts,  224. 
Valuation  of,  486,  542. 
When  made,  487. 
Mode  of  making,  487,  542. 
What  are  to  be  valued,  487. 
Expenses  of,  489. 
Proof  of,  490. 

FLOODS,  liability  to  repair  after,  44a 

FLOORS,  damage  to,  is  waste,  461. 

FOLD  COURSE,  what  passes  by,  71. 

FORCIBLE  ENTRY  AND  DETAINER. 

What,  858,  860. 
Nature  of  offence,  858. 
By  whom  may  be  made,  861. 
Punishment,  &c.,  858. 

by  indictment,  id. 

by  action,  59S,  n.,  S59. 

by  justices,  id. 
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FORCIBLE  ENTRY,  Ac- continued. 
Punishment,  &c. — continued. 

after  certiorari,  860. 
when  amounting  to  riot,  id. 
Landlord,  when  liable  for  forcibly  entering 
tenant's  premises  at  end  of  term,  519. 

FOREHAND  RENT,  SU. 

FOREST. 

What  passes  by  lease  of,  71. 

FORFEITURE. 

How  incurred  generally,  266,  409. 
By  what  acts,  266,  267. 

Breach  of  implied  conditions,  266. 

express  conditions,   266,   267, 
447,  553. 

Denial  of  lessor's  title,  266,  285,  SOI. 

Delivery  of  premises  to  hostile  claimant, 
267. 
To  former  trustee,  261,  267. 
By  matter  of  record,  267. 
By  alienation  in  fee,  id. 
In  case  of  void  instrument,  id. 
By  assignment  or  underlease,  496. 
Time  and   place  of   performance  of  condi- 
tions, 267. 
Where  certain  time  appointed,  id. 
What  estate  the  party  entering  must  have,  268. 
When  barred  by  Statute  of  Limitations,  268, 

740. 
Construction  of  provisoes,  &&,  268. 
When  lessor  may  determine  lease,  id. 
When  proviso  insensible,  id. 
Right  of  re-entry  as  regards  covenants,  269. 
Right  of  ejectment  without  legal  process,  id. 
As  to  underletting,  id. 
As  to  nonpayment  of  rent,  269,  270. 
As  to  omission  to  repair,  270. 
As  regards  waste,  id. 
As  to  carrying  off  hay,  id. 
Negative  covenant,  id. 
Re-entry  where  term  taken  in  execution,  id. 

Extent,  id. 
In  case  of  judgment  on  warrant  of  attorney,  id. 
Right  to  emblements,  id. 
In  case  of  bankruptcy  and  insolvency,  271. 
Covenant,  action  of,  after  forfeiture,  579. 
Who  may  avail  themselves  of  a  forfeiture,  268, 
272. 

Generally,  id. 

Right  of  lessor,  reversioner  and  stranger, 
id. 

Assignee  of  reversion,  273. 
Under  32  Hen.  8,  c.  34,  id. 

As  regards  lessees  for  life  or  years,  273,  n. 

Assignees  of  part  of  the  estate  of  the 
reversion,  273. 

Grantors  of  part  of  reversion,  id. 

Tenant  by  act  of  the  party,  id. 

Condition  and  covenant,  id. 

Conditions  incident  to  reversion,  id. 
When  entry  of  lessor  is  necessary,  id. 
Freehold  leases  voidable  upon  entry,  id. 
Leases  for  years  void  on  breach  of  conditions,idL 

By  corporations  aggregate,  id. 
Whether  entry  can  be  made  without  deed,  id. 
By  corporation  with  and  without  a  head,  274. 
In  trespass  against  a  corporation,  274,  n. 
When  a  demand  of  rent  is  necessary,  274. 
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FORFEITURE— conrtnited. 

When  re-entry,  demand  of  rent  necessary,  274. 
When  demand  of  rates  not  necessary,  272. 
What  is  a  waiver,  442,  501. 
Distrainin^r  for  rent,  277. 

Bringing  action,  id. 

Entry  by  lessor,  id. 

Where  lease  void  or  voidable,  id. 

In  case  of  covenant  to  insure,  id. 

In  case  of  frsud,  id. 

Where  action  brought,  278. 

After  ejectment,  id. 

In  case  of  nonrepair,  id. 

Continuing  breach,  279. 

Lessor  must  have  notice,  277. 

Waiver  matter  of  evidence,  278. 

By  collector  of  rents,  id. 

By  acceptance  of  rent,  277.  278,  501. 

After  day  when  rent  due,  278. 

After  insolvency,  id. 

By  other  acts,  279,  504. 

Distress  how  far  a  waiver,  279. 

Notice  of  repairing  and  distraining,  id. 

Landlord  lying  by,  where  prohibited  trade  J 
carried  on,  id.  ^ 

Tenant  permitted  to  expend  money  o^*J^^ 
improvements,  280.  j^^; 

Lessor  advising  a  purchase,  id.  -^ 

Mistake,  effect  of,  id. 

In  case  of  covenant  to  build  houses,  id. 

Assignment  subject  to  underleases,  e  ect   ^ 
of,  id. 
Proceedings  for. 

For  nonrepair,  447. 
Proof  of,  804. 

Relief  in  equity  against,  492,  495,  502. 
Of  copyholds,  35,  739. 
By  leasing  without  licence,  37. 
Who  may  take  advantage  of  forfeiture,  38. 
Waiver  of  forfeiture,  W. 
Particulars  of  breaches  for  forfeiture,  785, 806. 

FORMS  OF  ACTION  less  important  than  for- 
merly,  637,  689. 

FRACTION  OF  DAY,  755. 
FRANCHISES,  leases  of,  54. 

FRAUD. 

Of  landlord,  effect  of  a  tenant's  liability,  345. 

As  regards  forfeiture,  277. 

As  regards  quitting  possession,  282. 

FRAUDS,  Statute  of  (29  Car.  2,  c.  3.)  «i 

Sects.  1  &  2,  Verbal  leases  exceeding  three 
years,  59,  119,  167,  209,  250, 
283. 
3,  Effect  as  to  duration  of  term,  id. 
1,  2  8c  4,  Effect  of,  58,  59,  60,  188,  240, 
485,n.,  537,  626,  631,853. 
When  entry  has  taken  place,  58, 

59,  60. 
Verbal  leave  for  three  years  in 
ftituro,  60. 
2  &  4.  Entry  and  payment  of  rent,  id. 
Lease  from  year  to  year,  id. 
Sale  of  real  property  within,  240. 
Contracts  executed  and  not  executed,  id. 
Sale  of  potatoes  and  grass,  id. 
Agreements  to  repair,  id, 
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FRAUDS,  Statute  of— «w/wiit«rf. 

Cases  within,  188,  240,  481,  485,  n.,  537,  626, 

847. 
Whether  lease  to  be  sealed  as  well  as  signed, 

120. 
Effect  as  to  specific  performance,  847f  848. 

FRAlrDLLKNT  REMOVAL. 
Distress  ufter. 

Bfiactnients  respecting,  382,  384,  n. 

Hcumval  must  be  after  rent  due,  383. 

Rent  due  on  quarter-day,  id. 

Where  reversion  conveyed  away,  id. 

Rescue,  395. 

What  are  cases  of,  383,  385,  n. 

Rescue  of  goods  fraudulently  removed 
afkd  distrained,  360. 
Proceed!  n|rR  before  justices,  384,  n. 
Action  of  debt  for  the  double  value,  601. 
Fraud uk^nt  execution  as  regards  distress,  374. 

PKEEBKNCH.  80. 

FREEHOLD. 

ThiufTS  affixed  to,  466. 
Estate  does  not  begin  in  futuro,  70. 
Leaf*  not  forfeited  by  outlaw,  44. 
By  alien,  45. 

^**  FROM  day  of  date,"  meaning  of,  77. 

'FROM  til  cTice  forth,"  meaning  of,  id, 

FRUIT. 

Trecft,  exception  of,  92. 
When  removable,  476. 
Farmer  when  not  entitled  to  young  firuit  trees, 

45S. 
Right  of  nurseryman  to,  id, 

FULL  COSTS,  meaning  of,  701. 

FURNISHED  APARTMENTS.   &«  Lodqinos. 

Furniture  let  with  house,  50,  n. 
Rent  for  furniture  issues  out  of  realty,  340. 
Wlicn  mortgagor  may  recover  for  use  of  fiir- 
iiiiure^  id, 

FURTHEiR  ASSURANCE,  covenant  for,  515. 
CouKtruction,  id. 
Breach,  516. 
Form,  95S,  961. 


GALEp  meaning  of,  816. 
Rent,  ^77. 

GAME. 

HigUttokill,  573. 

hares,  id, 
Rtghta  of  lessors,  id, 
Warren^  id. 
Covi^nanis  and  reservation  as  to,  99,  101,  n., 

102. 
For^ii  of  exceptions  and  covenants,  909,  910, 

913,  934,  943. 

GATE-HOUSE,  prisons,  lease  of,  53. 

GATES,  breaking  open,  for  distress,  378. 

GAVELKIND. 

Distress  by  heirs  in,  356. 
Avowries  by  co-heirs  in,  683. 


GILBERT'S  ACT,forfeitnrc,97. 

GLEBE  LAND. 
Lease  of,  18. 
Ejectment  for,  743. 

GLOUCESTER,   statute  of,   how  far  it  liteii 
tenant  by  curtesy  or  in  dower,  464- 

GOOD  TITLE,  agreement  for,  98. 

GOODS. 

Leases  of,  49. 

Live  stock,  lease  of,  id, 

GOVERNMENT  BUILDINGS. 
When  rateable  to  the  poor,  422. 
No  reversion  in  them,  id. 
Servants,  occupation  by,  205. 

GOVERNMENT  DUTIES. 

Leases  of,  55.  , 

Excise  of  ale,  &c,  wine  hooaes  and  poit  baw, 
55. 

GRANT. 

Of  ways,  554. 
Stamps  on,  107. 

GRANTEE  of  rent-charge,  qectment  by,  7H 

GRAVEL. 

Digging  for,  when  waste,  462. 
For  repair  of  house,  id. 

Pits  open  previously,  id. 
By  order  of  justices,  id. 

GRAZIER,  not  liable  to  become  bankmpt,  2H. 

GRINDING  CORN,  90,  561. 

GROSS,  common  in,  546. 

GROUND  RENT. 

When  set  off  against  rent,  334* 
When  rateable  to  the  poor,  424. 
Effect  of  payment  of,  757. 

GROWING  CROPS. 

Within  Statute  of  Frauds,  240. 
Distress  on,  366,  374,  400, 647,648. 

GUARDIANS.    Jnd  me  UtAHt. 
In  socage. 

Definition  of,  25. 

Appointment  of,  25,  27. 

Authority  of,  generally,  27* 

Leases  by,  26,  306. 

Apportionment  of  rent  under,  ML 

Renewal  of  leases  by,  27,  n- 

Distress  by,  358. 

Ejectment  by,  742. 
Testamentary. 

Leases  by,  25,  26. 

Special  guardians,  26. 
For  nurture. 

Leases  by,  26. 

Guardians  by  election,  27. 

Appointed  by  ChanceUor,  id. 
Tutors  dative,  id. 

Notice  to  quit  by,  271. 

HABENDUM. 

Office  and  use  of,  69,  73. 
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HUSBAND  AND  WlVE-continMed, 
Leases  by  vrife-^continued. 

Renewal  of,  80. 

Power  to  lease,  id. 
Lease  where  the  wife  is  executrix,  29,  84. 
Power  of  husband  to  administer,  29. 
Lease  by  letter  of  attorney,  id. 
Disposition  by  husband  of  wife's  land,  232. 
Husband's  right  to  wife's  estate  by  statute 

merchant,  statute  staple,  and  elegit,  id. 
Power  to  dispose  of  leases,  id. 
Cannot  devise  them,  id. 
Survive  to  wife,  id. 

Power  of  husband  to  sue  alone  in  case  of  under- 
lease, 283. 
Power  to  intermeddle  with  trust  term,  id. 
Joioft  tenancy  of  wife,  id. 
Husband's  liability  to  be  sued  alone  for  rent, 

id. 
Rights  of  husband  surviving  his  wife,  id. 
In  copyhold  lands,  id. 
In  case  of  divorce,  id. 
In  case  of  eviction,  id. 
When  wife  precluded  from  suing  as  feme  sole, 

id. 
Form  of  lease  by  husband  and  wife,  168. 
Husband's  interest  in  wife's  chattels,  29,  282. 
When  wife  not  reversioner,  27i  28. 
Notice  to  quit  in  case  of  double  value,  625. 
Leases  to  wife,  44,  282. 

husband  and  wife,  44,  75,  232. 

Renewal  of,  80,  307. 

When  lease  avoidable,  4(. 

When  not  bound  by  covenants,  id. 

Surrender  of  leases,  id. 
Proof  of  death  of  wife,  5,  n. 
Pa3rroent  of  rent  to  wife,  832. 
Distress  by  husbands  in  right  of  their  wives, 

860,  688. 
Replevin  by,  662,  684. 
Avowries  by,  684. 
Ejectment  by,  741. 
When  entitled  to  emblements,  531. 

HUSBANDRY.     See  Cultivation. 
Changing  course  of,  is  waste,  461. 


IDIOT,  leases  by,  80. 

IMPOSSIBLE  DATE,  78. 

IMPOUNDING.    SeeDiBTREBS. 

IMPROVEMENTS. 

Improvement    acts,    apportionment   of  rent 

under,  341. 
As  regards  forfeiture,  280. 
As  regards  leases  under  powers,  325. 
In  case  of  mortgage,  734. 
Form  of  contract  to  pay  for,  929, 944. 

INCLOSURE  OF  COMMON. 
Statutes  respecting,  552. 
Nature  and  effect,  id. 
Award  of  commissioners,  553. 
Apportionment  of  rent  under  indosure  acts, 

340. 
Inclosure  seen  by  steward,  740. 
Letting  inclosed  lands  to  the  poor  under  8  &  9 

Vict.c  11 8..  834. 
jfnd  $ee  Allotments. 


IN-COMING  TENANT. 

Partial  occupation,  524,  533. 
Away- going  crops,  538. 

Nature  of  right  to,  id. 

Against  wbmn  it  may  be  cUimed,  SSS. 

Remedies  for,  id^ 
Straw,  dung,  &c.,  537. 
TUlage,  538. 
Valuation,  &c.,  541. 

INCORPOREAL  HEREDITAMENTS. 
Leases  of^  50,  58^  58,  n. 
Action  for  use  and  occupation  of,  610. 
Ejectment  for,  725. 

INCUMBENT'S  successor,   notice  to  quit  bj, 
285. 

INCUMBRANCER,  payment  of  rent,  effect  (< 
757. 

INDEMNITY  OF  DISTRESSES,  39S. 
By  assignee,  214,  n. 

INDENTURE.    See  Deed,  Lease. 
All  the  parts  of,  make  one  deed,  61. 
What  original,  and  what  counterpart,  iL 
Right  to  possession  of  indenture,  521 

INDORSEMENTS,  lOe.    See  Deed,  Lsasi. 
Made  before  execution,  id. 
after  execution,  t^. 
stamping,  id. 
of  schedule  on  lease,  id. 


INDUCTION, 
leases,  4. 


when    necessary   to  nlidiij  d 


INFANT  KING,  Ifeaae  by,  24. 

INFANTS. 

Choice  of  guardian,  25. 
Leases  by,  23. 

When  void,  24. 

Surrender  by  infiints,  261. 

By  ecclesiastical  penons,  infioits,  19. 

Renewal  of  leases  by,  id. 

Confirmation  after  ftill  age,  24 

Custom  as  to,  id. 

Exeputors,  34. 
Leases  by  iniant  soTereign,  24. 
Apportionment  of  rent,  842. 
Notice  to  quit  by,  285. 
Appointment  of  agents  by,  24. 
Distress  by  guardians,  358. 
Infant  trustees  or  guaordians,  234. 
Notice  of  replevin  by,  667. 
Ejectment  by,  742. 
Leases  to,  43. 

When  by  deed,  id. 

Whether  void  or  voidable,  43,  607. 

When  disadvantageous,  43. 

Election  to  avoid,  t^. 

When  to  be  made,  id. 

When  infant  jointly  interested,  O. 

Liability  under,  id. 

For  necessaries,  id. 

Where  trade  carried  on,  id. 

Renewal  of,  44,  306L 
Liability  for  use  and  occupation,  4& 
Security  for  costs  by,  in  ejectment,  7S& 
Proof  of  death  of,  5,  n. 
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JOINT  TENANTS.    See  Tenant. 

Riffhts  of  partnen  joint  tenants,  as  to  servants, 
204. 

^JUDGMENT    IN    ACTIONS.    See  the  several 

•^       ,    Actions, 

Effect  of,  on  rent,  832,  S3S. 
In  covenant,  599. 
replevin,  (^96,  &c. 
^  mmendable,  699,  700. 

ejettment,  813. 
How  and  when  signed,  id. 

JUDGMENT  BY  DEFAULT,  772. 

Setting  aside  Judfi^ent  in  ejectment,  778. 
By  confension,  797. 

Form  of,  by  15  &  16  Vict  c.  76.. 797,  n. 
Efffed  of,  708. 

At  In  e^^e  of  nonsuit,  abolition  of,  id. 
Mode  of  [proceeding  under  15  &  16  Vict,  c 
76.  IR- 
IDIC I A  L  FORMS.     See  the  several  Actions. 

lUHlSDICTION. 

Of  Coumy  Court  judge,  841. 
In  replevin,  664,674. 
PrestTved  in  ejectment,  797. 

[TBTICES. 

Proceeding's  before. 

Under  11  Geo.  II.  c  19,  &  57  Geo.  III. 

c.  51.. 827. 
Appeal  to  judge,  828,  828,  n. 
TpV  here  tenant's  place  of  residence  known, 

82fl. 
Where  tenant  has  set-off,  id. 
Mandamus  to  Justices,  id. 
W  here  a  tenant  deserts  premises,  827. 

Form  of  notice,  973. 
Wheri^  a  tenant  holds  over,  829. 
UndtT  1  &  2  Vict,  c  74,  id. 
In  capo  of  parish  property,  832. 
Under  59  Geo.  III.  c.  12,  id, 
I  n  castas  of  cottage  allotmente  under  2  &  3 

MilL  IV.  c.  42,  833. 
In  c-B!>c8  of  lands  let  under  InclosureAct, 

For  fprcible  entry,  859. 
Replevin  of  goods  seized  by  warrant  of,  662. 


KEY,  acceptance  of,  as  regards  surrender,  257. 
KING.     S^t  Crown. 
KNOCKER,  ri^ht  to,  188. 
LADY- DAY,  meaning  of,  68. 

LAND. 

Legal  moaning  of  the  term,  70. 
Mode  of  mciisuring,  id. 
Ejectment  for,  723. 

LANDLOflD. 

Whori  not  liable  to  repair,  434. 

SitLL[iuon  as  to  entering  peaceably  and  forcibly 

at  rod  of  tenant's  term,  519. 
Assault  on  tenant  under  such  circumstances, 

id. 
Indictment  for  forcible  entry,  id. 
Appearance  by,  in  ejectment,  782. 
Under  15  &  16  Vict.  c.  76,  id. 


LAND  TAX.    See  also  Taxes. 

What  premises  chargeable  with,  SS5,  411, 

412. 
Contracts  respecting,  413,  414. 
When  set  off  against  rent,  335,  417. 
Pajrment  of,  in  answer  to  distress,  692. 
When  to  be  deducted,  id. 
Distress  for,  397,  412. 
Form  of  covenant  as  to,  895. 

LARCENY. 

In  lodgings,  857. 

LEAD  MINES,  when  rateaUe  to  the  poor,  427. 
LEAP  YEAR,  78. 

LEASE. 

Generally,  56,  57. 
How  made. 

Generally,  id. 
By  indenture,  61. 
By  deed-poll,  62. 
By  letters,  61. 
By  verbal  contract,  59. 
Statute  of  Frauds,  59,  60. 
Entry  and  payment  of  rent,  59. 
Stat.  8  &  9  Vict.  c.  106.. 60, 61. 
For  years,  what,  57. 
Are  chattels,  76. 
Who  may  lease  g^erally,  1. 
By  whom  granted. 
Tenante  in  fee,  1. 

in  tail,  2. 

for  life,  3. 

for  life  under  powers,  39. 

pur  autre  vie,  4. 
Joint  tenants  and  tenants  incomoMXi,  i- 
Coparceners,  6. 
Tenants  for  years,  7. 

for  a  less  period,  8. 

from  year  to  yesr,  t^ 

at  will,  id, 

on  sufferance,  9. 
Corporations,  id. 
The  crown,  11. 
The  Master  of  the  Rolls,  13. 
Ecclesiastical  persons,  14,  &c. 
Parish  officers,  10. 
Infants,  23. 
Guardians,  25. 
In  socage,  25. 

Testamentary  guardians,  26u 
By  nurture,  id. 
By  election,  27. 
By  the  Lord  Chancellor,  O. 
Tutors  dative,  id. 
Husband  and  wife,  27,  231. 
By  husband  in  right  of  wife,  231. 
When  not  tenant  by  curtesy,  id. 
Tenants  by  curtesy,  30,  231. 

in  dower,  id. 

in  jointure,  id. 
Tenants  in  tail  after,  possibility  of  a» 

extinct,  30. 
Idiots,  id. 
Lunatics,  id. 

Committees  of  lunatics,  id. 
Persons  under  duress,  31. 

intoxicated,  id. 

attainted,  id. 

outlawed,  id. 
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hEkSE— continued. 

Instrument  of  demise — continued. 
Indorsements,  86,  106. 
Schedules^  106. 
Stamping,  id.,  &c. 
BegiMry.  120,  &c. 
Inapecticin.  123. 
Livery  of  seisin,  85,  n.,  125. 
Eiiti  J  of  lessee,  127. 
Operution  as  a  lease  or  agreement  only, 

130,  Bic. 
Lipases  under  powers.     And  tee  Powers. 

GenerjiUvi  146^ 

CoiiBirucUon  oT,  id. 

In  posiscssion  or  reversion,  146,  149. 

For  lives,  147. 
battel  lease,  id, 

|or  years,  id. 

Concurrent  leases,  168. 

Usual  covenants,  146,  152. 

Proviso  for  re-entry,  146,  149,  158. 

Mode  of  execution,  149,  152,  153. 

Particular  leases. 
f  From  the  crown,  11,  159. 

^^H  By  Ducfay  of  Cornwall,  159. 

^^^^^  By  corporations,  9. 

^^^^Ba^^^  By  cccZesiasticaJ  persons,   14,   159, 

^^^^Hf  In  possession  and  reversion,  160. 

^^^^F  As  to  waste,  repairs,  insurance,  id, 

^^^^^r  As  to  waete  in  pulling  down  build- 

^^H^  fngi,  463. 

^^F  By  letters  of  attorney,  163. 

^^^^  Who  bound  by,  id, 

^^^B  Where    husband    and    wife    joint- 

^^H|^  tenants,  id. 

^^F.  By  tet^ants  in  tail,  2,  160. 

^^HF  By  husbands  seised  jure  uxoris,  163. 

^^Km  ^y  a^enu,  id, 

^^K^  \\  here  power  of  attorney,  164. 

^^^P  In  parry's  own  name,  id. 

K^  Liability  of,  165. 

^^.  Tru^t  terms,  id. 

^Kt^  By  way  of  mortgage,  »J. 

BPt>  Grant  of,  by  husband  and  wife,  id, 

Beilf  mption  of,  id. 
Tender  of  money,  id. 
In  reversion,  138,  n.,  166. 
By  Irusband  and  wife,  166. 
llow  made,  167. 
L(  By  deed,  id. 

K\  Time  ef  taking  effect,  id. 

Lease  of  part,  168. 
Concurrent  leases,  15,  168. 
.  Of  tithes,  60. 

Wpi  Of  ellices,  52. 

^J  When  void  or  voidable. 

W^  General  rerjuisites,  129. 

P  What  avoids,  72,  129. 

"  Ktsn-extcution  by  lessor,  120. 

Erasiure,  129. 

Interlinear  ion,  id. 

A I  te  rati  (III,  130. 

Dcfjuitif^  seal,  id. 

C-incL'llaiion,  id, 

DiKagreLiiient,  id, 

By  jiJiignient,  id. 

By  truLjd,  SiCt  *d. 


LEASE— continued. 

Instrument  of  demise — eontimui. 
By  tenant  in  tail,  2. 

for  life,  3,  4. 
by  the  curtesy,  30. 
in  dower,  id. 
in  jointure,  id. 
coparceners,  6. 
corporations,  19. 
infants,  23. 

married  persons,  27i  81, 231 
idiots,  30. 
lunatics,  id. 

persons  under  duress,  31. 
int()xicated  persons,  id. 
attainted  persons,  id, 
outlaws,  32. 
agents,  40,  163. 
mortgagors  and  mortgsgeo,  3i 
turnpike  trustees,  35,  n. 
copyholders,  38,  742. 
Under  powers,  39, 146, 153, 154^ 
To  ecclesiastical  persons,  42,  d.,  159. 
Concurrent,  168. 
How  made  good,  16* 
Void  as  to  part  only,  318,  o. 
Under6&7  WUL4,c.71..5L 
Immorality,  188,  n.,  623. 
Statute  of  Frauds,  59,  435. 
Registry  acts,  120. 
Confirmation  of. 

By  issue  in  tail,  2. 

remainderman,  2,  3,  39. 
patron,  &c,  of  ecclesiasdcd  pe- 

sons,  14,  &c 
wife,  27,  230. 
reversioners,  30. 
heirs,  id. 
infants,  43. 
Of  lease  by  copyholder,  38. 
Under  powers,  39. 
Of  part  of  house,  73. 
Estonpel,  4  n.,  27,  167,  168. 
Bond  for  performance  of  covenants  in,  17^ 

229,  937. 
Termination  of  leases,  81,  248,  349,  &e- 
Forfeiture  of  leases,  266,  &c. 
By  effluxion  of  term,  248. 
Where  there  is  option,  id. 
As  to  crown  lease,  249. 
Time  of  making  election,  id. 
Renewal  of  leases. 

Generally,  81,304. 
By  ecclesiastical  persons,  17. 
By  infants,  27,  n. 
To  infants,  43. 
By  married  persons,  29. 
To  married  persons,  44w 
To  lunatics,  id. 
Assignment  of  leases,  207,211. 
Surrender  of  leases,  249,  &c 
Merger,  264. 
Valuation  of  leases,  244. 
Cautions  on  taking  leases,  62,  du 
Forms  of  leases,  894,  &c. 

Under  9  &  10  Vict,  c  124. .873. 
Town  lease,  894. 
Lease  of  part  of  a  house,  901. 
Lease  of  a  furnished  house,  901 
Lease  for  years  determinible  oo  Kw^  *** 
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LIVERY  OF  SEISIN— eon/fnaieif. 
L«we»  for  lives,  126. 
Ill  c-4$e  of  surrender,  252. 
To  wbom  raade,  126. 
Uow  made. 

in  deed,  id. 

in  law,  127. 

by  attorney,  164,  n. 
In  case  of  estate  for  life,  76. 
Indorsc^tn^nt  of,  on  deed,  127. 
Presumption  that  it  has  been  made,  126. 

LODGER  S  GOODS. 

Drained  as  diHtress,  391. 

Servite  af  writ  of  ejectment  on,  760. 

>DGINGS. 

NtLttireant)  Lle«cription  of,  186.  * 

J>cn>i5«  of,  72,  187. 

Btatutf  of  Frauds,  188. 

Acnt  for  fur  ni  tore  in  lodging  issues  out  of 
realty,  3iO, 

When  tnortj^agor  may  recover  for  use  of  fur- 
niture^ id. 

Caiition:^  ill  taking,  62,  n.,  188. 

Righrs  mn\  privileges  of  lodgers,  id.,  961,  970. 

R%hi  tp  bnfok  open  lodgings,  186. 

As  to  d«)r-bftlt  knocker,  skylight  and  water- 
do**?  t,  ISS 

A%  ^^onipHtrf  d  with  other  tenants,  189. 

Distress  for  rent  of  furnished,  349, 351. 

Kotice  to  quit,  189,  297,  970. 

Eight  to  quit  without  notice,  189,  346. 

larceny  iti,  8  >7. 

D.imiige  tOt  446,  n. 

Foim  of  agreement  for  letting. 

unnimished,  942. 
furnished,  940, 942. 

F<ffm  of  lease  of  furnished,  50,  n.,  902,  945. 

LORDS'  ACT,  22^. 

LORDS  OF  MANORS.     &e  oIm  Manor. 
Lfjsf**  br.  3t;,  41,  52. 

Of  w«^tes,  36. 
ATjThinifv  by,  to  bailifis  to  lease,  41. 
Di^tn**  by.  ^S7,  359. 

I  nJtr  13  Geo.  3,  c.  81,  Mi. 
EjecEtdeiit  by,  739. 
Hig^hts  ag^aiti^t  commoners,  549,  550. 
Licenire  to  civpyholder  to  lease,  36,  n.,  37. 
Bights  IS  to  game,  573. 

LOSS  OF  LEASE. 
EtTtvt  of,  62, 

LlXAl  V 

Hf^ulAtian  Act,  act  to  amend,  892. 

LI  NAR  AND  CALENDAR  MONTHS,  in  legal 

LI  NATICS. 

Cotnii^itttT*  of,  povrer  to  Rnnt  leases  under  18 

\  vet.  13   ..1*06. 
Leasee  by.  .1t\  3 

wJH'n  voidable,  id. 
cotiunittt^*esof,  30. 
leasiS  by,  id. 
renewals  by,  id, 
repairs  by,  ML 
to.4«,30«. 


LUNATICS  -eoaliiMie^i. 

For  their  benefit,  44l 

use  and  occupation,  id. 
renewals  of,  id. 
surrender  of,  id. 
Distress  by  committees  of,  358. 
Ejectment  by,  742. 
Service  of  writ  of  ejectment  on,  771. 
Specific  performance  by,  846. 

MADDER  CROP,  tenancy,  178. 

MALICIOUS  INJURIES. 
Arson,  857. 

Destruction  of  property,  929. 
Injury  to  the  reversioner,  id. 

MALICIOUS  PROSECUTION  nottobe 
in  County  Court,  337. 

MALICIOUS  WASTE,  463. 


MANOR.    See  dUo  Lords  op  Manors. 
Lease  of,  under  power,  156. 
Bailiffs  of,  powers  of,  41. 
Stewardship  of,  leases  of,  54. 
Distress  by  lords  of,  358,  359. 
When  dispossessed,  544l 
May  bring  ejectment,  id. 
When  disturbed  by  stranger  or  c 

id. 

When  he  may  distrain,  id. 
Ejectment  by  lords  of,  739. 

manor  of  bishopric,  idL 
their  grantees,  741. 
Inclosure  of  waste,  seen  by  steward,  740. 
Ejectment  for,  722. 

MANORIAL  RIGHTS  Commutatioo  Act 
Deductions  from  payments  for  rent-chii|ei 
under,  336. 

MANSION  HOUSE,  185. 

In  leases  under  powers,  156. 

MANURE. 

Contracts  respecting,  11, 453. 
Customs  respecting,  453. 
Not  to  carry  oS;  458. 
Remuneration  for,  537. 
Valuation  of,  541. 

Form  of  contracts  as  to,  920,  921, 9H,^ 
926,  947. 

MAP,  when  evidence^  806,  n. 

MARKET  TOWNS,  parsons  houses  in,  1& 

MARKETS. 

Leases  of,  54. 

Every  market  not  a  £sir,  54. 

Distress  of  cattle  on  road  to,  369. 

MARL,  valuation  of,  542. 

MARRIAGE. 
Effect  o£ 

Generally,  230,  233. 
Acts  of  woman  before  marriage,  vh^ 
void,  23a 
after  marrisge,!^ 
In  case  of  second  marriiige,  23L 
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MORTGAGE. 
Ammrj 
Ot  rrT« 
Of 


2ia 


r«42. 


21& 
319. 

ibtlitT,  115,  lis,  5S4u 
-lortgagce,  222,  22S. 
h  ofooTcnant  not  to 


li«nf4(«<e  i  flahnify,  21&. 
Tr«^.i«  li?  M^tf^n,  €1CL 


;agos  axp  mortgagee. 

r«ttaHit>t«ill,195. 


,203. 
rWB^W«d,5]. 
I  ^.  irS-D..  451,  482. 

rw  ^*'«c  ]i^  2i>2. 

W  I  ■A  ■■I  Md  mife^  165. 

TfKkrVi 

Kaosctff  ^e  i«lMMa  of  &e  puties  as  land- 

^  f«citM  to  take  mts,  337. 
^%Jrq|v<^  ■■riad«cir3pat]oa,616;. 
U  £wr  ifliihraur;.  3^. 
Ii^fi4*tv<  Ai§tmhm^  as  luidkvd,  7S3. 
V^Ws  ■!■  i^ani  Mar  rcotct  far  asp  of  far- 

r  frTTrrfS^pl  m  paracBt  of 


y  rwte^f  rft.^^liia  ia  di^pate,  791. 
!  4M  airmi  $£p«c««%Ln«:^  791,  792. 


c^caisieu.  793. 

cf  BKVTcare,  380. 
34.  90,  197;  ill,  28C 


A^-^>j«  j< 

E^^E^tT  ji  'I  if  ffiia .  est»pp«l»  201,  20L 


V  • 

:^^_^ .  .                     '  lai  xtoctzagee,  id. 

^ 

*4.  4ik 

V 

>\?<-c?  7*  \^^^  i       -r-Tftre*.  JSdk 

r 

r1^^.  2S55W 

*t 

!»«» 

^ 

:r  k:^  ":*..'  ' 

^ 

r,<v*=£rtt;*  i.^'^^ft^iMy  197,  199«2Si» 

7Mb 

» 

^^\  ->a. 

► 

i-  cv»i  r  rr  iv«irr.  5^5. 

I V  =*.-v»T,-  -    >  S  ;«w.a5.  r3K 

IV«^  ij^i  V*;  v^-tssr^i^acv^  ma. 

K.w.i  ,s:  ir.rcxrst.  ka. 

F-iw  «  .b^srvfis.  us. 

Ft>«r  absY^a^vv  HA. 

MORTGAGOR  AND  MORTGAGEE    imtiwrni 
Assignment  of  mortgage,  735. 
Waste  by  mortgagor,  851. 
Effect  of  a  coTenant  to  permit  moftgagor  to 
take  rents,  203. 
covenant  as  to  sale,  id. 

asngDinent  bj  nut* 

Trespass  by,  id. 
Defiialt  in  payment,  id. 
Liability  of  mimgagee  in  po«eiflao,  201,210, 
215,  434v  584. 

MORTMAIN,  19. 

MUNICIPAL  CORPORATIONS,  leases,  IL 

MUNICIPAL  PRIVILEGE,  riglit  of  occopia 
to,  422. 


NATIVITY  OF  OUR  LORD,  meaning  oC  7i 

NECESSARIES  for  in£ant  to  carry  on  tnde,  il 

NEGATIVE  COVENANT  as  regndsferfBtne. 
27a 

NEW  ASSIGNMENT,  724u 

NEWCASTLE  HOUSE,  186. 

NEW  STYLE,  when  intended,  67. 

NEW  TRIAL  in  replerin,  702. 

!  NIL   HABUrr   IN   TENEMENTIS,  plea  iC 
I       593,  605,  629,  689. 

NOMINE  POLNiE. 

For  nonpa3np«it  of  rent,  276^  n,  327. 

For  other  things,  327,  699. 

For  ploughing,  327. 

Where  niditional  rents  are  fiqaidated  (hBagn> 
328. 
i  Injonction  by  Court  of  Equity,  id, 

!  Penalty  how  far  waired  by  acceptaaeeof  Rst, 

I  329. 

Supply  of  beer  under  penalty,  id. 
!  ATowries  for,  688. 

I  Descends  to  heir,  327. 

;  How  waiTed,  id. 

Demand  when  necessary,  id. 
i  For  sale  of  hay,  699. 

I  When  demand  of  rent  to  be  sl]cged,68& 

NON-AGE  as  to  ecdesiastica]  leases,  19. 

NON  ASSUMPSIT,  plea  oC  629, 631. 

NON  CEPIT,  plcu  oC  679,  6Sa 

NON  COMPOS.    St9  LcxATic. 

NON  DEMISIT,  pka  o^  593,  605. 

NON  EST  FACTUM,  plea  of 
In  coircBant,  593. 
I  debt,  005, 607. 

[  NON-JOINDER,  when  amendable,  58L 
j  NON  PROS,ju^mento^inrepleTiB,«K. 

NON-RESIDENCE  of  dergy,  when  !•«• 
by.l4u 
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NONSUIT,  judgment  as  in  case  of,  abolition  of, 
798. 

NOT  GUILTY,  in  debt,  605. 

NOTICES. 

To  repair,  98,  94,  442. 

Where  a  waiver  of  forfeiture,  279. 
Forms  of. 

General  notice,  971. 

After    a    notice  to  repair  has  not 

been  complied  with,  972. 
Under  express  covenants,  id. 
During  continuance  of  lease,  973. 
When  six  months  unexpired,  id. 
Of  distress,  form  of,  389,  977. 
Of  replevin,  667. 

To  determine  composition  for  tithes,  560. 
To  determine  a  lease  on  option,  249. 
Of  premises  being  deserted,  form  of,  973. 
Under  the  Building  Act,  577. 
Form  of  demand  of  possession  under  1  Geo. 

IV.  c  87.. 974. 
Form  of^  where  goods  are  taken  in  execution. 
To  a  sheriff,  974. 
The  like,  by  a  receiver,  975. 
To  a  high  bailiff,  id. 

NOTICE  OF  ACTION. 
To  reversioner,  929. 
Under  7  &  8  Geo.  IV.  c.  30 . .  185. 

NOTICE  TO  QUIT. 
When  necessary. 

Generally,  178, 280. 

Has  relation  to  letting,  189. 

In  case  of  weekly,  monthly,  &c.  tenancy. 

189. 
When  no  relation  of  landlord  and  tenant 

206,  281. 
In  case  of  partners,  281. 
Where  party  allowed  to  reside  rent  free, 

id. 
In  case  of  entry  without  privity,  id. 
vendee  in  possession,  id. 
When  tenant  abandons  possession,  282. 
When  there  is  no  beneficial  occupation, 

282,  345. 
Premises  unsafe  for  want  of  repairs,  282. 
Fraud  by  landlord,  t^. 
Where  repairs  not  done,  id. 
Houses  infested  by  bugs,  id: 
Where  the  premises  are  destroyed  by 

fire,  344. 
When  period  of  demise  fixed,  282. 
Occupation  under  agreement  only,  id. 
Widow  remaining  in  possession,  283. 
Lease  for  seven  and  fourteen  years,  id. 
Where  there  is  an  option  to  put  an  end 

to  the  term,  248. 
Tithes  let  by  parol.  282. 
As  regards  surrenders,  253. 
Where  tenancy  from  year  to  year,  178. 
In  case  of  shorter  tenancy,  189,  281,  298. 
In  case  of  lodgings,  189,  281. 
Quarterly,  monthly  and  weekly   hiring, 

281. 
When  tenant  holds  on,  283. 
Where  he  pays  double  rent,  id. 
To  recover  double  value,  525. 
In  case  of  marriage,  id. 


NOTICE  TO  QUIT-^«i/tni 

When  necessary— con/tnu£ 
To  recover  double  rei 
When  tenant  in  undei 
Receipt  of  rent  by  rei 
By  tenant  in  tail,  id. 
Where  lease  void  as 

id. 
Where  a  death  has  tal 
Right  of  executors  to 

284. 
Notice  by  devisees  oi        i 

of  tenant  at  will,  28 
In  case  of  other  chang 
Notice  to  quit  by  gran 
Infant  entitled  to  reve       i 
Action  brought  at  suit 
In  case  of  tenants  by  c 
Tenant  to  successor  of       i 
When  there  is  a  discla       i 
Leases  before  and  aftei 
In  case  of  agreement  f       i 
Refusal   to  pay  rent 

contested  will,  id. 
In  case  of  adverse  poss 
Notice  to  quit  by  one 

388. 
In  case  of  mortgages,  1 
Under  the  Emblemen 
Vict,  c  25.. 529. 

Recognition  by  one  executo: 

By  whom  to  be  g^ven,  287. 
Joint  tenants,  &c.,  id. 
Joint  lessees  being  part 
Recognition  by  the  othi 
Signature  by  executors,     i 
Mortgagors,  id. 
Corporations,  id. 
In  cases  of  parish  prope    i 
By  rector  and  churchwa    i 
Receivers,  id. 
Agents,  id.,  289. 
By  agent  of  agent,  id. 
By  wife,  id. 
By  guardian,  id. 
By  original  lessors,  id. 

Authority  to  give  notice  to  qi   I 

Form. 

As  to  being  in  writing,  2  i 
In  case  of  corporations,  i  . 
Attestation  not  necessar) 
Certainty  of  intent,  289. 
As  to  its  being  optional,  ! 
As  to  description  of  preir  ! 
Where  party  not  misled,  ; 
Where  letters  included,  i  , 
As  to  part  only  of  pre  mis  i 

To  whom  directed,  id. 

Bv  wrong  christian  name 
Waiver  of  misdirection,  ic , 
Notice  to  under-tenant,  2  I 

Service,  id. 

On  whom,  id. 

In  cases  of  a  corporation,  i 

Where,  id. 

Period  of  expiration. 

Length  of  notice,  292,  292 
Insufiicient  notice,  291. 
Second  notices,  id. 
Old  and  New  Michaelmas, 
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NOTICE  TO  QVlT'-continued, 
Period  of  expiration— con/tfitfe<2. 
Certainty  as  to,  295. 
Notice  to  quit  on  one  of  two  days,  itL 
When  in  ordinary  cases,  292. 
•  When  time  of   entry  is  doubtful,   294, 

29f.  n. 
What  is  an  admission  by  tenant  of  the 

tirneofentry,  294,  n. 
Wh^re  A  three  months'  notice  is  suffi- 

cic-rit,  296,298. 
When     there   are   different    periods    of 

entry,  297. 
Wlien  the  taking  is  for  leas  than  a  year, 

las,  281,  298. 
In  caKe  of  lodgings,  298. 
Quarterly,  monthly  and  weekly  tenancy, 

id. 
When  tenant  in  under  a  void  demise,  id. 
Demise  void  by  Statute  of  Frauds,  299. 
Where  there  has  been  a  change  of  cir- 

cutDStances,  id, 
Intreuse  of  rent,  effect  of,  id. 
Waiver. 

By  acceptance  of  rent,  id, 
E  ^  i  d  L*  nc  e  for  j  ury,  id. 
Demand  of  rent,  id. 
By  giving  a  second  notice,  300. 
Notice  to  quit  different  parts,  id. 
Notice  to  quit  or  pay  double  rent,  id. 
By  other  acts,  id. 
Tenant  holding  over,  id. 
Acceptance  of  rent,  id. 
Acceptance  of  another  tenant,  id. 
Statement  of  receiver,  id, 
S.^le  of  premises,  301. 
Effect  of,  aa  to  distresses,  801,  854. 
Proof  of,  807. 
Forma  of.  9S8,  fire 

By  landlord  to  yearly  tenant,  968. 

To  aizent  of  landlord,  id. 

To  quit  or  pay  double  value,  969. 

Under  stat.  1  &  2  VicL  c  74.. 970. 

Uridtr  IGeo.  IV.  c.  87.. 974. 

Tl>  ^juit  lodgings,  970. 

By  u  iiant,  id. 

To  quit  lodgings,  id, 

NUISANCE. 

Public  nuisances. 
What,  641. 
To  highways,  id. 

By  obstruction,  642. 
Indictment  for,  id. 
Action  for,  641. 
Private  nuisances. 

By  k'HSt>r  against  lessee,  637. 

Continuance,  638,  643. 
To  watercourses,  660. 
To  commons,  544,  546,  549,  641,  642. 

What  acts,  641. 
To  ways,  657,  641. 
To  lifihts,  657,  677. 
Procedure  for,  642. 

Proper  form  of  action,  id,  ^ 
Against  whom  an  action  lies,  id. 
Landlords  or  tenants,  643. 
Assignors  or  assignees,  644. 

NUNQUAM  INDEBITATUS,  plea  of;  606,  608. 


NURSERY  TREES,  346,  476. 

OCCUPATION. 

Constructive,  618. 

Under  lease,  meaning  of,  160. 

When  unprofitable,  liability  of  execntot,  131. 

OCCUPIER. 

Liability  of,  for  nuisances,  642. 
As  regards  right  of  common,  543. 
Rateability  of.    See  Poor  Rate. 

OFFENSIVE    TRADE,    misdescriptkm  «  to, 
241. 

Contracts  not  to  carry  on,  602. 

OFFICES. 

Leases  of,  52,  63,  64. 
Sale  of,  id. 

To  what  extent  allowed,  id. 
Concerning  adminbtration  of  justice,  51 
Marshal  of  Queen's  Bench,  id. 

Other  offices,  id. 
Dignities,  64. 
Assignment  of,  64,  208. 
When  not  assignable,  id. 

OPTION. 

Who  has  to  determine  lease,  83. 
When  election  to  be  made.  249. 

OPTIONAL  number  of  years  in  leases,  M,  Mi 

ORDER  to  change  place  of  trial  in  gcrtaat, 
899. 


ORDER  OF  JUSTICES  in  case 
removal,  382,  n. 

ORIGINAL  indenture,  what  is,  61. 

OUSTER. 

By  joint  tenant,    coparcener  and  tenB*  » 

common,  746. 
Trial  of  question  of  ouster,  under  »  ■  » 
Vict.  c.  76.. 746. 
See  Ejectment. 

OUT-GOING  TENANT. 

Partial  occupation,  624,  533. 
After  expiration  of  tenancy,  533. 

As  regards  custom  of  country,  t^ 
Right  to  away-going  crops,  534. 

As  regards  custom  of  country,  id. 
In  case  of  tenancy  from  year  to  yesr,  51* 
Rights  of  assignees,  id. 
In  case  of  glebe  land,  id. 
Tenancy  determined  by  award,  id. 
How  landlord  affected,  id. 
Remuneration  for  hay,  straw,  &c^  537. 
Depends  on  agreement  or  custom  of  eoattjt 

id. 
What  to  be  consumed  on  premises,  is. 
Right  of  out-going  tenant,  id.  ^^ 

Custom  of  country  excluded  by  exprtaiop*" 

lation,  537,  639. 
Contract  to  lease  and  sell  manure,  538. 
Remuneration  for  tillage,  539. 
Fallowing  and  roution  of  crops,  id. 
Valuation  between  the  parties,  541. 
Right  of  fixtures,  465,  482.  486,  && 
Form  of  covenants  as  to,  923. 


f 


1026  IUDBX. 

-^PAYMENT— cofi/liMi«A 
Of  money  into  court, 

f  In  covpiiflnt,  696. 

^^  debt,  &05. 

^^^  ire.*ip4^  for  mesne  profits,  657- 

C^  replevin,  691,  701. 

^  nonrepair  of  premises,  639. 

4i  PENALTIES. 
I  Dhiress  for,  S98. 

X  Payment  of,  118. 

/'  In  case  of  bankruptcy,  226. 

Where  penalty  for  nonpayment  of  rent  demand 

to  be  made,  B88. 
Penalty  for  selling  hay  off  premises,  698. 
Penalty  feeoi^erable  by  distress,  id. 

lALTY,  stamp  on,  113. 

INSIONS,  leases  of,  54. 

PIRFORMANCE,  pleas  of,  593. 

» PERISH  ABLE  ARTICLES,  when  not  dUtrain- 

able,  3i3. 

PERMISSIVE   WASTE,    461,  463.      And  see 

pFlGBDNS,  covonant  by  lessee  as  to,  914. 
PISCARY^  cominon  of,  55(k 
I^LEADING,  surrender,  262. 

p  PLEADINGS  IN  ACTIONS.     See  Ike  teoeral 

Artiiita. 

PLEDGES  hi  replevin,  664. 

PLOUGHING, 

Vul^ition  of,  641. 

Cotitriwrt  not  to  plough  up,  98, 450,  452. 
ftt^nt  n amine  pcenae  for  ploughing,  327. 
Form  of  contracts  as  to,  916,  919. 

>LICK  ACT.  10  Geo.  IV.  c.  44.. 828,  n. 

LICEMAN  called  in  to  assist  distress,  380. 

POLLARDS,  when  timber,  458. 

POOR'S  RATE. 

Ongin  and  nature  of,  419. 

The  statute  t3  Eliz.  c.  2,  id. 

The  statute  i  &  5  Will  4,  c.  76.. 420. 

Appt^al  agairisE. 

Tu  wliHt  sessions,  id. 
To  ji^tty  sessions,  id. 
Perrons  to  be  rated. 

Occupipr  rateable  generally,   411,  415, 

41t),  420,  422,  n. 
Joint  occxipier  liable,  420,  421. 
Where  an  occupancy  by  a  servant  only, 

421. 
Trustees  when  rateable,  id. 
Owner  of  farm  occupying  land,  when  not 

rateable,  id. 
Person  in  possession  of  immediate  profits 

of  land,  &c.,  422. 
Persons  however  poor,  id. 
Landlord  compounding,  id. 
Where  partial  occupation  merely,  421. 


POOR'S  RATE— eenftiiMd. 

Persons  to  be  rated — rentmmti. 

Where  premises  let  at  leas  tkan  qosrterij 
"''     rents,  422. 
Property  to  be  rated. 
General  rule,  id. 

Palaces  and  govemmcnt  bafldmgi,  421 
Where  tenants  excused  frosp  j^votj,  430. 
Disseisor  rateable,  id. 
Administrator  not  liable,  i^ 
Corporation  rateable,  id. 
Warehouse  rateable,  id. 
Payment  of  poor  rate  not  evidflMS  if  oc- 
cupation, id. 
Proprietor  of  toll  traverse,  id. 
Lessee  of  box  in  theatre,  id. 
When  premises  unoccupied,  id. 
Parties  not  rateable,  423. 

Grantee  of  palace  when  ralsaye,  il 
Occupiers  of  apartments  in  Hanpna 

Court,  id. 
Servants  occup3ring  royal  domsiai,  id. 
Hospitals  and  places  of  charity,  ii 
Officers  of  Chelsea  Hospital  rateiUci^ 
Master  of  free  school,  id. 
Person  employed  by  Philanthrspic  S*> 

ciety,  id. 
Governors  of  poor  hiijog  boose  ftr  pflh 

per8,M/. 
Roval  Academy,  id.^  n. 
Colonel  renting  subles,  id. 
Apartments  of  commanding  oAeer,i^ 
Ranger  of  royal  park,  id. 
Judges*  lodgings,  id. 
House  of  governor  of  gaol,  id. 
Occupiers  of  almsboosca,  431 
Tolls,  &c.,  424. 
Generally,  id. 
Of  dodcs,  id. 
Of  bridges,  id. 
Of  canals,  id. 
Gas  companies,  id. 
Quit  rents,  id. 

Heriots  and  other  easoal  profiHi  >^ 
Ground  rents,  id. 
Rights  of  common,  425. 
Ferries,  424. 
Fisheries,  id. 
Bridge  proprietors,  id. 
Other  easements,  425. 
Other  profits  of  land,  ftd  id. 
Tithes,  id. 

Under  Tithe  Commutation  Artp  <»• 

567. 
When  rateable  as  soch,  id. 
Under  private  act,  435,  a 
Parson  liable,  425. 
Lessee  of  tithes,  426. 
Rectorial  and  vicarial  (kM»  id 
Money  payments  in  lieu  o^  "jt 
Money   made   payable  in  B«  ■ 

tithes,  u/. 
By  acts  of  parliament,  id. 
Modus  for  tithes,  id. 
Compositions  for  titfaes»  id. 
Tithes  assessable  as  Isni  kfl^^  ^^ 

Vict  c.5«.. 426,0. 
Corn  rents  in  lieu  oC  *^^,j^  .^ 
Yearly  payment  in  hei  of  t*«M»- 
Cora  reot  mdsr  laslonraM  ^ 
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POOR'S  HATE^-^coniiitued. 

Property  to  be  rated^-emtinued. 
Mines,  427. 

Of  lead,  tin,  &c.,  id. 

Lot  and  cope,  ieL 

Share  of  lead  raised,  id. 

Trustees  under  a  will,  id. 

Landlords  not  resident,  &c,  id. 

Landlords  resident,  id. 

Lord  of  manor,  428. 

Lessee  of  Duke  of  Cornwall,  id. 

Owner  of  mine  receiving  part  of  ore 

raised,  id. 
Of  coal  and  iron,  427,  428. 
Lessee  where  no  profit,  id. 
Principle  of  rating,  id. 
Improved  value,  id. 
Iron  mines  not  rateable,  id. 
Engine  in  ironstone  mine,  id. 
Other  mines  and  works,  429. 
Lessees  of  lot  and  free  share  of  cala- 
mine, id. 
Owner  of  soil  granting  liberty  to  dig 
for  manganese,  id. 
Quarries,  id. 

Lime  works,  clay  pits,  and  slate  works,  tdL 
In  what  proportion  property  is  to  be  rated. 
As  regrards  time  of  occupation,  id. 
As  regards  value,  id. 

Principle  of  rating  by  6  8f  7  Wia  IV. 
c.  96,  id. 
Distress  may  be  made,  397,  n.,  398. 
Demand  of  poor  rates,  forfeiture,  272. 

POSSESSION. 

Necessary  to  make  a  lease,  1,  40. 
With  reference  to  release,  128, 
To  maintain  trespass,  638. 
Leases  in,  149,  150. 
Proceeding's  to  recover. 

Possession  of  mines,  637. 

Where  a  tenant  deserts  premises,  282, 278. 
holds  over,  829. 

Actual  and  constructive,  633. 

Of  parish  property,  832. 

Of  cottage  allotments,  833. 

Not  taken,  liability  of  assignee,  215. 

For  twenty  years,  ejectment,  744. 

Where  premises  deserted,  id. 

In  case  of  disabilities,  745. 

Peaceable  possession,  id. 

POSSIBILITY  OF  ISSUE  EXTINCT,  estate 
after,  2. 

Estate  of  such  tenant,  76. 

POST,  rent  paid  trough,  382. 

POUND. 

How  distress  to  be  impounded. 

At  common  law,  387. 

Under  stat.  1  &  2  P.  &  M.  c.  12.  .888. 
11  Geo.  IL  c.  19,  frf. 
Feeding  cattle  in,  bv  1 2  &  1 3  Vict  c.  92 . .  387. 
Liability  of  pound- keeper,  387,  n. 
Fee  of  pound-keeper,  388. 
Breach  of. 

What,  394. 

Remedies  for,  894,  565. 


POWERS.  ..  r 

Of  attorney,  leases  by,  164. 
Revocation  of,  165.  7 

General  description  of,  88.  V^w) 

Construction  of,  38, 146,  149,  320.  ^ 

Execution  of,  39,  149,  319.  . 

Generally,  38,  149,  319. 
Covenant  for  rent,  149. 
Re-entry,  id.  -4 

In  what  way,  39.  ^ 

To  what  extent,  89,  149. 
To  grant  leases,  39. 

Apportionment  of  rent  in  leases  under, 
342. 
In  whom  they  may  vest,  149. 
Want  of  counterpart,  id. 

Rent-charge,  id.  <^ 

Assignment  oS,  208.  ' 

Leases  under,  39,  146.  ^^ 

By  tenants  for  life  under,  4.  ^j 

By  married  women,  27,  163.  ' 

By  trustees,  150. 
With  respect  to  lessor,  38. 
Who  may  be  lessee,  150. 
What  lands  are  considered  as 

let,"  154. 

\yhether  lands  not  before  in  lease  iQiif^ 

be  let.  155,  156.  '  ^'^^ 

Demised  by  indenture,  155.  ^ 

Devise,  id.  ;.*^ 

Power  to  le^  manor,  156.  -if 

4eme8ne  lands,  id.  J 

mansion  house,  id.  I 

Tithes,  51,  156.  i 

Leases  for  lives,  146.  -* 

for  years,  id.  ;£^ 

Building  leases,  148.  ^: 

Repairs, »//. 

Lease  of  part,  152. 

May  be  good  for  part  only,  157.  :  <^ 

Leases  in  possession  or  reversion, 
148,  149,  150. 
«*  From  day  of  date,"  151. 
On  what  land  they  attach,  156. 
What  is  a  lea^e  in  reversion,  151.  ^    ^^ 
Effect  of  leases  in  being  at  the  di^^ 
151.  ^' 

Power  not  noticed,  148. 
Excess  of  power,  149. 
In  whom  powers  vest,  id. 
Executors  and  assignees,  id. 
Power  executed,  152. 
"  Heirs  and  assigns,"  id. 
Made  for  payment  of  debts,  id. 
Execution  of,  id. 
Concurrent  leases,  168. 
Reservation  of  rent,  9  u.,  319,  &c. 
Accustomed  rent,  308. 
Ancient  rent  not  reserved,  effect  of,  321. 
Effect  of  rent  reserving  heriots,  id. 
Rent  not  reserved  at  usual  times,  321, 

322. 
Difference  between  leases  under  powers 

and  ecclesiastical  leases,  id. 
Construction  of  words  "best  rent,"  322. 
Means  "  best  rack-rent,  id.,  n. 
As  regards  repairs  and  waste,  322. 
Introduction  of  other  covenants,  323. 
Covenants  to  rebuild,  324. 
When  fines  may  be  reserved,  324,  325. 
3u2 
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PO  W  EUS— continued. 

Leases  under— continued. 

Improvement  of  estate,  effect  of,  325. 
Mode  of  fixing  rent,  id. 
Usual  covenants,  146,  152. 
To  pay  fines,  153. 
^  Heriots,  155. 

Accustomed  rent,  153. 

Grinifing  at  mill,  152. 

Premises  burnt  down,  153. 

Not  to  nssign,  id. 

ESt^cc  of  insertion  of  unusual  covenant, 

88. 
VoidT  effect  of  as  surrender  of  previous 

lease,  255. 
Pro V bo  for  re-entry,  153,  154,  155. 
Mode  of  execution,  149,  157,  158. 
Attestation,  157. 
Execution  of  counterpart,  158. 
S  la  lute    as   to   defects  in  leases  under 

powers,  12  &  13  Vict  c.  26. 
Acceptance  of  rent,  158. 
DistresE  by  iiersons  having,  361. 

*  PREBENDAn  I ES,  leases  by,  19. 

lECEDEXT  CONDITIONS,  93. 

SMISES  jn  deed,  69. 
Office  of,  id. 

pililtESCllIPTlON,  as  to  ways,  554. 

PRESUMPTION. 

Doctrine  of,  808. 

Of  surrender  of  leases,  262. 
^  Of  surrender  f  o  cestui  que  trust,  789. 

^  Of  title,  60K 

^F  Of  affidavit  of  service  in  ejectment  having 

V  bc«fi  made,  773,  n. 

K.  Of  tetiancy  from  payment  of  rent,  1 6, 185,  830. 

^^^»  As  to  encruachments  by  tenants,  515, 543,  804. 

^^B^ATNXnUL.     ^r^AoENT. 

^^^F       Liability  c»f,  in  case  of  lease  by  agent,  40. 

f 


i 


^PBIVITV  of  centrflct  and  estate,  214. 
As  td  waste,  Hj3.      * 


PROBATE  OF  WILL. 

Effect  of,  23(i. 

Execuler  derives  title  from,  id. 

Pmbiite  unrepealed,  effect  of,  id. 

FKUCEDENDO  IN  REPLEVIN,  676. 

PROFKRT,  abolished  by  15  &  16  Vict  c.   76, 

pnOFlTS. 

<H  Isirids,  lease  of,  71. 
lltiw  to  be  applied  by  executors,  236,  237* 
^\  lien  TTfitetiUle  to  the  poor,  425, 
Of  lands,  425. 

PROG  It  ESS  I  ^'  K  DUTY,  166. 

PROM  1 SSORV  NOTES,  effect  of,  as  payment  of 
Tcnt,  3.12,  3£1[1,  692. 

I  *  R  O  r  I  -  R 1  "k ,  r  V  al  or  personal,  may  be  inspected 
by  ft  i  til  easts,  124-,  n. 

PROPERTY  TAX.    &e  Taxes. 


PROPOSAL  does  not  reqmre  stamp,  116. 
unaccepted,  64. 

PROPRIETATE  PROBANDA. 
Writ  of,  739. 
Trial  by  proviso  in  replevin,  693. 

PROPRIETOR  of  premises,  liability  oC  bj  Itv 
to  repair,  642. 

PROVINCIAL    DESCRIPTION   OF  LAND, 
723. 

PROVISOES.    And  tee  Cokditions. 
Nature  of,  103,  &c. 
Proviso  and  covenant,  id. 
For  re-entry. 

Construction  of,  268. 

In  leases  under  powers,  153. 

Form  of,  877,  899,  947,  961. 
Under  sale  by  sheriff,  223. 
Assignees  by  purchase,  224. 
In  case  of  bankruptcy,  226. 
For  suspension  ofrent,  900. 
For  determination  of  term,  933. 
Forfeiture  by  breach  of,  267,  268. 

PUBLIC  BUILDINGS    not  liable  to  ItDd-tts, 
412. 

PUBLIC-HOUSES. 

Contract  to  take  beer  for,  329,  506. 
Form  of  leases  of,  931. 

surrender  o^  952. 

PUBLICAN'S  HOUSE-TAX,  412,0. 

PUR  AUTRE  VIE. 
Tenant,  who  ia,  4. 
Quamdiu  se  bene  gesserit  oCate,  75. 

PURCHASER 
452. 


of  crops  of  bankiupf  I  u 


QUARRIES. 

When  rateable  to  the  poor,  427. 
Right  to  work  and  cut  trees,  459. 

QUARTERLY  TENANCY,  79, 166. 
Quarter,  entry  in  middle  or  end  of,  78. 

QUEEN  ANN'S  BOUNTY,  confinnatioo  ia  • 
of,  21. 

QUIET  ENJOYMENT. 

Implied  obligation  for,  98,  508,  58a 

What  is  a  breach  of,  516,  517. 

Under  parol  demise,  98. 

By  action  at  law,  513. 

Suit  for  tithes,  514. 

Injunction  to  prevent  waste,  id. 

Disturbance  of  right  of  way,  id. 

Tortious  act,  itL 
Agreement  for,  when  implied,  98. 
X>oes  not  extend  to  acts  of  wrongdoos,  ^1^ 
As  regards  acts  of  covenantors,  id. 
Lease  by  husband  under  power,  id. 
Express  contracts  for,  510. 

Natiu-e  and  propriety  of,  >^ 

Run  with  the  land,  91,  514. 

Construction  of,  510. 

To  whose  acts  they  extend,  511 

What  a  breach,  513 . 
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QUIET  ENJOYMENT-conhViKeA 
Express  contracts  foT—amtinuetL 
Between  whom  binding,  91,  514w 
Allegation  of  breach  of,  618. 
Form  of  contract,  877,  901, 902,  932,  945, 
947,954,958.  »       »       »        » 

QUIT.    See  Noticb  to  Quit. 

QUIT  RENT. 
What,  810. 

When  rateable  to  the  poor,  424t 
Distress  for,  358,  359. 


RACE-COURSE,  converting  pasture  land  into, 

RACK-RENT. 

What,  311. 

Tenant  at,  emblements,  529. 

RAILWAY   COMPANIES,   duty  of,  to  fence, 
456,  n. 

RAILWAY  ENGINE,  distress  for,  898. 

RATES.    See  Taxes,  Poor's  Rate,  Sewers, 
County  Rates,  Highway,  Pavinq,  &c 
Distress  for,  397,  n.,  398. 
Notification  by  landlord  of  baililTs  act,  648. 

READING  deed  before  execution,  129. 

REBUILDING  as  to  leases  under  power,  324. 

RECAPTION. 

Writ  of,  702. 
After  rescue,  395. 

RECEIPTS. 

What  are,  833. 
Stamps  on,  id. 
As  regards  rent,  ieU 

RECEIVERS. 
Leases  by,  35. 
Distress  by,  365. 
Notice  to  quit  by,  288. 

RECITALS  in  deeds.    See  Deed. 
Particular  recitals,  effect  of,  65. 

RECOGNIZANCE  in  ejectment,  788. 

RECORDARI    FACIAS    LOQUELAM.      See 
Replevin. 

RECOVERY  of  possession. 
Of  cottage  allotments,  833. 
Of  lands  let  under  Inclosure  Act,  834. 
Of  small  tenements  in  County  Courts,  838. 

RECTOR. 

Ejectment  by,  for  tithes,  743. 

Where  a  composition,  id. 

For  glebe  land  after  sequestration,  id. 

RECTORIES. 

Rector  and  churchwardens,  notice  to  quit  by, 

when  bad,  288. 
Ejectment  for,  722,  728,  725,  743. 

RECURRING  number  of  years  in  lease,  83. 


REDDENDUM  of  rent    - 
In  lease,  69. 
Office  and  use,  85,  311. 
Form,  895,  902,  903,  904,  910. 

REDEMPTION  of  lease  by  executors,  236, 
Mortgage,  166. 

RE-ENTRY. 
Proviso  for. 

In  leases  under  powers,  153. 

In  other  leases,  268. 

Demand  of  rent  when  necessary,  27^ 

On  nonpayment  of  rent  under  4  Geo. 

c.  28,  s.  2,  id. 
In  agreements  for  a  lease,  132,  266, 
Under  4  Gea  II.  c.  28,  s.  2,  and  15  i      I 

Vict,  c  76,  s.  210.. 718. 
Form  of,  877,  899,  929,  947,  961. 

RE.  FA.  LO.,  removal  by,  674. 

REGISTRY  of  deeds,  120.    And  see  Deed. 
of  lease  not  made,  effect  on  sale, 
RELEASE. 

Effect  of,  128,  606. 
Of  rent  before  entry,  128. 
Death  before,  id. 
Plea  of. 

In  covenant,  593. 
debt,  606. 
trespass  for  mesne  profits,  654. 

RELIGIOUS  WORSHIP  places  of,  ejectm     I 
lies  for,  722. 

REMAINDER. 

•What  is,  3,  n. 
Remainderman  controverting  lease,  3. 

REMOVAL. 

fraudulent,  of  goods  to  prevent  distress,  383 
Of  goods  Sifter  distress,  390. 
Bill  of  sale  not  a  removal,  407. 

RENEWAL  of  leases. 
Generally,  83,  84,  304. 
Perpetual  renewals,  id. 
Covenants  for,  304,  n. 
By  ecclesiastical  persons,  17* 

infants,  24,  306. 
To  infants,  44,  306. 
By  married  persons,  30,  44,  307. 
To  married  persons,  44,  307. 

lunatics,  307. 
Construction  of  covenants  for  renewal,  30^ 
933,  n. 

Running  with  the  land,  89,  304,  n. 
As  to  perpetual  renewal,  304. 
What  is  a  breach,  305. 
What  induces  a  forfeiture  of  the  right,  306, 
Where  there  are  under-leases,  307. 
Tenant  right  of  renewal,  308. 
Form  of  covenant  for,  933. 

indorsement  for  continuing,  961. 
Remedies  in  equity  for,  306,  845. 

RENT. 

Definition,  309. 

Of  equal  degree  with  specialty  debts  when,  331. 

What  it  issues  from,  340,  349. 

Grant  of,  55. 

Implied  covenant  to  pay,  98. 
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RENT— con/tiMi€<l. 

Different  kinds  of,  810. 
Rent  service,  itL 
Rent  charges,  id. 

Ejectment  will  not  lie  for  a  rent,  725. 
•  Rent  Mck,    quit-rents,   rack-rent,   &c., 

For«bftfKl-r«nt  or  fines,  311. 

DdUble  rent,  526. 

EfiVcC  of  Jitatute  4  Geo.  II.  c.  28,  s.5, 

Payments  for  licence  to  dig  soil,  211,  n. 
Resermtjon  of  rent 
GcncTJiUyT  85,  100. 

Neccsitly  of  formal  terms  of  reser- 
vation, 311. 

May  bt  before  eiyoyment,  312. 

Tram  u  hat  it  must  issue,  id, 

Wheiv  t'litire  or  several,  id. 

Of  corn  rent,  313. 

On  alternate  days,  id. 

In  ndvance,  314,  880. 
Construct  I  on  of  reservations,  814. 

iiQUi.'rA\y,id. 

Supply  of  words,  815. 
Covenant  m  to. 

Runs  with  the  land,  88,  89. 

ImpUcil,  S8. 
To  whom. 

Geaerally,  816,  895,  n. 

To  the  lessor,  316. 

To  a  stranger,  816,  817. 

Inaccuracy  of  expression,  817. 

To  particular  persons,  id. 
Wlierv  a  iium  reserved  enures  by  way  of 

c^£itrLict|  id, 
Iti  leases  under  powers. 

Grner:])  restrictions,  319. 

Kxi^uiion  of  power,  id. 

To  ^vhora,  id. 

EstpreftsioQ  "  accustomed  rent,"   157, 
162,  320. 
«« best  rent,"  322. 

Manner  of  reservation,  321. 

Dfiysof  payment,  162,  321. 

],eufit  s  in  consideration  of  fines,  824. 

Ai\vT  Improvement  of  estate,  825. 
MoUe  of  ttxlng  the  amount. 

Houses  and  buildings,  id. 

Farming  land,  326. 
Form  of  contract,  875,  895,  905,  911. 
Nomicie  Pcpna?, 

For  nonjfayment  of  rent,  276,  n.,  827. 
For  other  things,  327. 
Avowries  for,  688. 

Rent  must  be  correctly  stated  in,  687. 
Form  of  contract,  901,  916,  922. 
Action  for,  232. 
Double  rent,  when  due,  526. 
Accusionivd  rent,  17. 
When  rent  is  due. 

At  what  time  of  day,  829,  876. 

At  mitinijrht,  329. 

iJemanilahle  at  sunset,  id. 

Death  of  lessor  after  sunset,  and  before 

midnight,  id. 
Payment  before  the  day,  id. 
At  what  days,  314,  329. 
When  reserved  generally,  329,  830. 


RENT— con/tiitt^ii. 

When  rent  is  due-^cMtimued. 
Payment  in  advance,  830. 
By  mistake,  331,694. 
By  misrepresentation,  id. 
Customs  as  to,  314,  n. 
Payment  of  rent. 
Generally,  881. 

When  evidence  of  tenancy,  185. 
Equal  with  specialty  debts,  331. 
Contract  for,  form  of,  875, 895, 90$,  911, 

943,  955. 
In  advance,  380. 
Where  payable,  331. 
On  the  land,  id. 
As  regards   forfeitures  and  ccodidooi, 

332. 
Where  rent  payable  to  king,  id. 
Evidence  of  demise  from,  16. 
Rent  in  arrear. 

No  part  of  reversion,  881. 

When  not  payable  to  ezeeutioB  crefiloi; 

id. 
Payment  to  old  corporation  after  Miai- 

cipal  Reform  Act,  id. 
Payment  of  rent  deducting  seiras  nte 

by  mistake,  id. 
To  wife,  232. 
How  it  may  be  paid,  832. 
Through  a  bank,  id. 
By  po8t,u2. 
To  an  agent,  id. 
Effect  of  bilk  and  notes  ia  payment,  8% 

349. 
Of  a  judgment,  832,  833. 
As  regards  distress,  id. 
When  protected  in  bankniptey,  SSl 
When  acknowledgment  of  title,  221,28. 
Receipta  for  rent,  383. 

Stamp,  id. 

What  are  receipts,  834. 
Demand  of  rent. 

When  necessary,  27^ 

How  made,  275,  n. 

Before  entry,  374. 

On  day  when  rent  due,  id. 

Under  4  Gea  II.  c.  28,  and  15  &  W  Vkt 

c.  76.. 275. 
In  case  of  contract,  276. 
On  bond  for  pajrment,  id. 
Tender  of  rent,  850,  605. 

When  to  be  made,  829, 350. 
How,  851. 
To  whom,  id. 
To  bailiff,  330. 
By  whom,  598. 
Evidence  of  tenancy,  22,  185,  382. 
Acceptance  of  rent 

When  confirmation  of  lease,  8, 4, 27,  J*» 

39,  158,  231. 
In  case  of  marriage,  id. 
When  waiver  of  forfeiture,  278,  50L 
When  waiver  of  notice  to  quit,  SOO. 
When  notice  to  quit  not  waited,  283. 
Forfeiture  by  nonpayment  of,  268, 
What  may  be  set  off  against  rent 
Ground  rent,  334. 

Land  tax,  834,  835,  411. 417. 418,  ®> 
As  regards  distress,  835. 
Properly  tax,  385,  416,  417,  419. 
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HEP  A I  R-^aonHnued. 
^,      Of  houses  and  buildings — continued. 
f  *  tenants  from  yeat  to  year,  id. 

tenants  at  will,  433,  435. 
mortgagees,  434. 
In  case  premises  destroyed  by  fire,  435, 
491.510. 
tenant  holds  over,  435. 
General  contract  to  repair,  436. 
•-  Usunl  form  of  contract,  436,  875,  896, 

8HF,  9Q5,  908,  911,  927,   929,  930,, 
940,  941,943,944,947. 
What  IS  a  breach,  436. 
Construction  as  to  running  with  land, 

S9,  yo,  436. 
Construction  generally,  92, 93, 449, 580. 
DepeiuUnt  or  independent,  92. 
Condition  precedent,  92. 
Divisibility  of,  id. 

Tenant'^  liability   in   ordinary  cases, 
436,  437. 
when  lease   not  executed  by 

lessor,  108. 
to   repair   buildings   erected 
dunng  the  term,  439,  445, 
477. 
in  case  of  fire,  439,  445,  491. 
premises  unsafe  for  want  of 

repair,  282. 
in  case  of  other  extraordinary 

contingencies,  439. 
what  steps  he  should  pursue, 

440. 
where   repairs  not    done  by 
landlord,  619. 
Liability  of  assignee,  216,  440. 
LanJIurd'a  liability,  441. 

when  no  notice,  id. 
•  by  law  of  owner  or 

proprietor  to  re- 
pair, 642. 
of  landlord,  643. 
Effect  of  the  Building  Act,  435,  574, 
575, 
Contrflcfi  to  repair  after  notice,  93,  442. 
Cori^ true t  ion  of,  id. 


6 


Liability  of  covenantor,  443. 
Forfeirurt',  ai  " 


■  and  waiver  of,  279,  443. 

Ill  lease  under  power,  164. 
Contracts  to  rebuild,  100,  153,  444. 
Husbandry  repairs,  447,  624. 

Implied  liability,  id, 

Kxtcrtt  of  liability,  448. 

Kxpress  contracts,  id. 
As  to  fences  and  party-walls,  455. 
OrcLipicr  boimil  lo  repair,  id. 
Whert?  no  obliiration)  id. 
]  n  tMse  of  Falct  id. 
An  W  fiea-WiiUs,  462. 
Eli'ett  of  rion repair  on  sales,  242. 
Notice  to  rep,dr. 

When  a  ^vaiver  of  forfeiture,  279,  280, 
+4K 

When  money  paid  for  repairs  may  be  set 
ofl^  against  rent,  336. 

Forms  of,  971,  &c. 
Manner  of  doing  repairs,  445. 

At  what  time,  id. 

To  the  satisfaction  of  the  surveyor,  94, 444. 


REFAlR^eontinued. 

Excuse  for  not  doing,  446. 
Landlord's  right  of  entry  to  repur,  445. 

Repair  as  regards  leases  under  povcn 

322. 
Forms  of  contracts  as  to,  875, 896, 90^ 
911,916,935. 
Remedies  for  breach  of  contract,  446. 

By  action  at  law,   446,  624.  645,  646, 
657. 
Proof  of  breach,  806. 
Right  of  action   by  husband  for  noa- 

repair,  231. 
By  plea  to  action  for  rent,  607. 
By  suit  in  equity  for  specific  perform- 
ance, 446,  845. 
By  proceeding  for  a  forfeiture,  270, 445, 

447. 
Waiver  of  forfeiture,  278,  441 
Accord  and  satisfaction  for  nonrepair,  59.1 
Survey  and  valuation  of  dilapidations,  4S6. 
When  made,  id. 

During  the  former  part  of  the  term,  id. 
Just  before  the  expiration,  487. 
After  expiration,  uL 
Mode  of  making,  id. 

Landlord's  right  to  enter  to  survey,  id. 
What  dilapidations  are  to  be  included, 

id. 
Stamp  on  appraisements,  48& 
Expenses  of  survey,  489. 
By  whom  defrayed,  id. 
Rate  of  surveyor's  remuneration,  id. 
Proof  of,  490. 
Repairs  by  lunatics,  23. 
Of  highways,  430. 
Of  bridges,  25,  n. 

REPLEVIN. 

Nature  of  the  action,  66a 

May  be  brought  for  all  goods  imlawfully  taken, 

id. 
Different  sorts  of  replevin,  661. 
Detinet  and  detinuit,  ieL 
Distress  under  act  of  parliament,  id. 

Statute  of  Labourers,  id. 
Goods  seized  for  condemnation,  id. 
For  what  it  lies,  398,  564. 
For  what  description  of  chattels,  id. 
By  and  against  whom,  id. 
Tenants  in  common,  coparceners,  joint  teBaBt«» 

id. 
Executor,  id. 
Husband  and  wife,  id. 
For  things  distrainable,  662. 
Where  goods  unlawfully  taken,  875. 
Procedure  prior  to  removal  icom  infenor  court, 
663. 
Commencement  by  original,  id. 
plaint,  id. 
History  and  nature  of  the  proceedn* 
id. 
In  new  county  courts,  &6^ 
Jurisdiction  though  title  to  preniiso  m 

dispute,  id. 
Pledges,  what,  id. 

Practice  as  to,  id.  ^ 

Replevin  bonds  under  1 1  Geo.  11-  c-  •'' 
665. 
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REPLE  V  IN— coii/m»e^. 

Procedure  prior  to  removal,  &c. — continued. 
Confined  to  distress  for  rent,  id. 
Bond  assignable,  665,  666. 
Liability  and  duty  of  sheriff,  666. 
Replevin,  how  made,  id. 
Sheriff  still  bound  to  grant  replevin,  ieL 
Service  of  notice  of  replevin  by  infant 

void,  667. 
Notice  of  replevin  to  distrainer,  id. 
Proceeding    to    replevy  chattels   dis- 
trained, id, 
for  rent,  665,  667. 
for  other  than  rent,  669, 
in  a  liberty,  667. 
Demand  on  bailiff  of  liberty,  id. 
Distress  taken  without  and  impounded 

within  liberty,  id. 
Covenant  not  to  replevy,  88,  662,  n. 
Authority  of  sherifl^  667,  &c.,  711. 
To  execute  replevin  sheriff  may  break 

open  doors,  667. 
rower  to  grant  replevin  independently 
of  jpower  to  try  them,  666,  n. 
Within   what    time  replevin  to  be 

made,  368,  668. 
May  be  made  after  the  removal,  ap- 
praisement, and  before  sale,  668. 
Mode  of  ascertaining  value,  id. 
Selling  goods  without,  648. 
Replevin  bond,  id. 
assignable,  208. 
debt  lies  on,  601. 
may  be  with  one  surety,  668. 
validity  of,  t^. 
terms  of,  id. 
form  of,  979. 
form  of  assignment,  980. 
penalty  in,  712. 
Replevin  clerk,  authority  of,  id. 
Suit  to  be  in  each  district  county  court, 

669. 
Writ  of  withernam,  670. 
Nature  of,  id. 
Is  mesne  process,  id,    • 
In  proceedings  by  orignal,  669. 

plaint,  670. 
Effect  of,  670,  676. 
Cattle  taken  on,  may  be  worked,  670. 
Procedure  in  inferior  court,  671. 

In  the  old  county  courts,  67 If  672. 
Course  of  proceeding,  671. 
Pleadings    and  practice,   671,   980, 

981. 
Writ  de  proprietate  probanda,  672. 
In  the  hew  county  courts,  664,  671,  704, 
838,  981,  1017. 
Jurisdiction,  674. 
Replevin  not  to  be  joined  with  other  form  of 

action,  67 1 . 
Removal  into  superior  courts,  672. 
In  what  cases,  673. 

Title  to  corporeal  or  incorporeal  heredita- 
ments, id. 
To  toll,  market,  fair,  or  franchise,  id. 
Rent  or  damage  exceeding  201.,  id. 
Certiorari  to  remove  plaint,  id. 
Proceedings  for  that  purpose,  674. 
Method  of  removal,  id. 
By  re.  fa.  lo.,  id. 


REPLE  V  IN— ctmtimed. 

Removal  into  superior  courts— con/tnuei 
By  accedas  ad  curiam,  675. 
certiorari,  itL 
pone,  id,  * 

New  County  Courts,  678,  674. 

Form  of  bond,  980. 
Course  of  proceeding,  675. 
Procedure  In  raperior  court,  id. 
Compelling  appearance,  t'^. 
>  Course  of  proceeding,  id, 

Non  pros,  676. 
Procedendo,  id. 
Declaration,  677. 

Time  of  declaring,  id. 

Notice  to  declare  by  15  &  16  Vict 

s.  53,  id. 
Form  and  nature,  677. 
Allegation  of  venue,  id, 

venue,  local  and  mat 

id, 
election  as  to  venue,  ( 
place  of  taking,  id, 
description  of  chattels 
what    certainty    requ 

id, 
after  verdict,  id, 
uncertainty  when  cun 

avowry,  id, 
joinder  of  causes  of  ac 

679. 
amendment,  id. 
Pleas,  679. 
What,  id. 
In  abatement,  id. 
In  the  case  of  a  feme  sole,  id. 
Of  non  cepit,  id. 
Of  cepit  in  aJio  loco,  id. 
In  justification,  681. 
Avowries  and  cognizances  for  rent,  id. 
What,  id. 

Object  and  effect,  682. 
General  requisites,  id. 
By  persons  jointly  interested,  683. 
Joint  tenants,  id. 
Tenants  in  common,  id. 
Coheirs  in  gavelkind,  icU      # 
By  husband  and  wife,  id. 
By  executors  and  administrators,  684. 
Allegations  of  title,  id, 

of  amount  of  rent,  686. 
need  not  be  made,  685. 
enactment  of  11  Geo.  II, 

19,  id. 
as  regards  rent- charge,  her 
custom  and  tithe  re: 
charge,  id. 
privity  must  be  shown,  id, 
misstatement  of  rent  due,  t 
of  authority  in  a  cogmzan 

687. 
of  terms  of  tenancy,  id, 
must  be  accurate,  id. 
of  premises,  id, 
for  rent  nomine  poens,  688 
Amendment  of,  id. 
Avowries  and  cognizances. 
For  rent-charges,  685. 
Damage  feasant,  689. 
Not  within  11  Geo.  II.  c.  19,  s.  22..68J 
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REPLEVIN— conHiiMil. 

Avowrieti  &c.— cMt/imiAi. 
Title  to  be  shown,  id. 

Tenant  in  common,  id. 
Two  avowries,  id, 
f        Subseauent  pleadings,  id. 

Pleas  in  bar  to  aTowries  for  rent,  689, 
690. 
non  demisit,  non  tenuit,  nothing  in 
1^  airear,  tender,  689. 

nil  habuit,  when  not  pleadable,  id.     < 
payment,  t<f. 
infancy,  id, 
de  injuria,  690. 
Statute  of  LimiUtions,  691. 
of  set-oflf,  id. 
of  payment,  id. 
What  a  departure,  692. 
Trial  by  proviso,  698. 
Pleas  in  bar  to  avowries  damage  feasant, 

692. 
Replicationa  and  subsequent  pleadings, 

id. 
Demunrers,  698. 
Issue,  id. 
Evidence,  id. 
Of  title,  id. 
Landlord's  title  cannot  be  disputed, 

id. 
Of  tender,  695. 
Of  other  things,  id. 
Judgments,  id. 

For  plaintiff  on  verdict,  id, 
by  default,  id, 
on  demurrer,  id. 
'    Fat  defendant  at  common  law,  id. 
on  Stat.  Hen.  VIII.,  696,  680. 
on  non  pros,  696,  699. 
on  demurrer,  697. 
Ensetmentofsutute  17  Car.  II.,  uf. 
As  to  judgment  for  defendant,  id. 
Construction,  698. 
Apportionment  of  rent,  697. 
Proceedings  under,  when  plain- 
tiff is  non-prossed,  699. 
Proceedings  where  there  is  a  de- 
4     fective  finding,  id. 
Writ  of  inquiry,  695,  &c.,  697,  698,  699, 

700. 
Costs,  696,  701. 
Execution,  700. 

To  have  a  return,  id. 
To  recover  damages  and  costs,  701. 
Practice,  id. 

Payment  of  money  into  court,  id. 
In  case  of  tender,  702. 
As  to  part  of  the  distress,  id. 
Staying  proceedings,  id. 
In  case  of  damage  feasant,  id. 
Amendment,  id. 
Other  matters,  id. 
Discontinuance,  id. 
Withdrawing  plea,  id. 
Security  for  costs,  id. 
New  trial,  id. 
Writs  of  recaption,  id, 

seccmd  deliverance,  708. 
nonsuit,  id. 
Return  irreplevisable,  704. 
Error,  m/. 


REPLEVIN— conltiiMii. 
Subsequent  plead 

False  judgment,  id. 
Proceedings  against  other  psrtwf,  705. 
Against  replevin  svreties  b?  actios, 
601,  705. 
When  liable,  706. 

Death  of  nlaistiCU. 
In  case  or  noosuit,  707. 
When  resorted  to,  70ft. 
What  a  forfeitwe  of  a  replevii 

bond,  706. 
Assignment  of  bond,  66^  iO, 
706. 
Suing  in  soperior  court,  Ttf. 
By  whom,  707. 
To  whom,  666, 707. 
When,  706,  707. 
Form,  979,  980l 
Party  entided  to  grsntrcpkfia, 

707. 
Course  of  proceeding,  id. 
In    what   court  sctioB  lo  k 

Drougut,  id. 
Staying  proceedings,  id. 
Extent  of  liability  of  i 

708. 

What  a  disehMge,  U. 
Reference  to  arbitrstioii,  H 
Staying  proceedings,  id. 
Against  replevin  sureties  bj  n* 

facias,  709. 
Against  sheriC  706,  7Q9. 

When  no  replevin  bond,  id. 
When  lost,  705,  709. 
When  pledges  insoffideot,  707, 
n.,  710. 
Action  on  the  caie,  710. 
What  is  insofficienrr,  H 
Appvent  respoDtibility,  id 
Inquiry  to  be  Dade,  id 
Evidence  0^710, 711. 
Proceedings,  711. 
Effect  of  taking  sod  aags- 

ingbond,  UL 
Acts  of  replevin  dak,  H 
Staying  proceediqgi)  id. 
Extent  of  liability,  711 
Double  the  penalty  in  bead,  H 
Measure  of  dasDagcs,  i^ 

REPLICATIONS.    See  tkt  Mtwerd  JeHou, 

REQUESTS,  COURTS  OF,  886. 

RRSCOUS,  writ  o(  894. 

RESCUE. 

What  amounts  to,  394. 
When  may  be  made,  id. 
Remedies  for,  894,  565. 
Of  goods  fraodulently  removed  i 
884. 

RESERVATION. 

What  constitutes,  85,  lOL 
Construction  of,  101. 
Of  rent,  81L 

RESIDENCE  ON  PREMISES,  90, 501. 

RESTITUTION,  WRIT  OF,  810. 
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RETORNO  HABENDO,  WRIT  DE,  100.    Jnd 
see  Replbvik. 

REVERSION. 
Leases  in. 

Generally,  149,  150,  n.,  151,  166. 

Of  offices,  54. 

When  grantable  in  reversion,  id. 
Effect  of  such  grant,  id. 

Form  of,  167. 

How  made,  id. 

From  what  time  they  take  effect,  ill. 

Under  powers,  146,  149. 

OperatioD  of  surrenders  on,  261. 

Severance  of,  &c.  as  to  distress,  Z55, 
Assignment  of,  210. 

How  made,  id. 
Notice  to  quit  by  grantee  of  reversion,  285. 
Surrenderee  of  copyhold  reversion  right  to 

sue  by  33  Hen.  VIII.  c  34.. 585. 
Rent  in  arrear  not  part  of,  331. 
Necessity  of,  to  authorize  distress,  855. 
Valuation  of,  244. 
Injury  to,  640. 

REVERSIONER. 

Husband  and  wife,  20,  207. 

When  bound  by  leases  of  tenant  in  tail,  2. 

for  life,  3,  4. 
Power  to  distrain,  355. 
Ejectment  by,  743. 
Revival  of  lease,  81. 
Action  by,  640. 
Possession  of  tenant,  id. 

REVERSIONERS,  notice  of  action  to,  under  7  & 
■*        8Geo.  IV.C.S..929. 

RIENS  IN  ARRERE. 

Plea  of,  in  covenant,  596. 
debt,  605. 
replevin,  691. 
payment  to  ground  landlord,  691. 

RIGHT  OF  ENTRY.    See  Entry. 
Mere  right  not  assignable,  208. 

RIVER  BANKS,  not  repaired  when  waste,  463. 

ROOMS,  underground,  when  not  to  be  let,  187. 

SALE. 

Of  real  property. 

Within  the  Statute  of  Frauds,  240. 
By  auction,  id. 

When  executed  parol  contract  not  in- 
validated by  statute,  id. 
When  not  executed,  id. 
Sale  of  crop  of  poUtoes,  id, 

grass,  id. 
Agreement  to  pay  for  repairs,  id. 
Form  of  sale  of  freehold  house,  949. 

leasehold  house,  950. 
By  auction. 

Misdescription  of  premises  in  particulars 

of  sale,  241,  242. 
As  to  offensive  trade,  id. 
As  to  making  good  title,  242. 
Nondescription  in  particulars  of  sale,  id. 
Auction  duty,  id. 
Auctioneer's  duty  and  liability,  id. 


SALE^con/tntietl. 
Title  of  vendor. 

What  is  considered  good,  id. 
Lessor's  title  to  demise,  242,  243. 
When  defects  may  be  insisted  on,  S 
Assignments  of  lease  not  registered 
What  he  must  perfect,  id. 
As  to  lessor's  consent  to  assig^nmen 
As  to  incumbrance,  244v 
As  to  execution  of  lease  and  assigni 
id. 
Right  of  parties  as  to  compensation,  62 
title  deeds,  244. 
Effect  of  vendor  pawning  them,  id. 
When  not  to  be  sued  in  use  and  0( 
tion,  id. 
Premises  put  up  to  sale  by  bankrupt 

signees,  226. 
Mode  of  valuation,  244. 
Occupation  under,  205. 
Of  distress,  389,  392. 
Sale  of  crops  by  assignees  of  bankrupt  t 

452. 
Sale  on  Sunday,  244,  n. 
Under  execution  by  elegit,  223. 
Of  distress  without  appraisement,  648. 
Form  of  covenant  for  lessee's  purchase, ! 
agreement  for  purchase, 
of  freeholds,  949. 
leaseholds,  950. 
Sale  determines  tenancy  at  will,  192. 
Where  sale  goes  off,  613. 

SALT,  boilery  of. 

What  passes  by  lease  of,  71* 
Ejectment  for,  724. 

SATISFACTION  OF  SURVEYOR,  repairs 

SCHEDULE. 

Indorsement  of,  106. 
Stamps  on,  114,  902,  n. 
Form  of,  901,  n. 

SCHOOLS. 

Leases  of  land,  for  apportionment  of  ren 

340. 
Sites  for,  id,  • 

SCIRE  FACIAS,  821. 

Against  pledges  in  replevin,  701. 

SEA. 

Who  may  make  defences  against,  456. 
Sea  wall  suffered  to  be  in  decay,  waste,  M 
Land  surrounded  by  sudden  violence  of 
id. 

SEAL. 

When  necessary  to  deeds,  119. 
Under  Statute  of  Frauds,  t^. 
By  corporations,  9. 
Sealing,  lease  begins  from,  77. 
Breaking  of  seal,  130. 

SECOND  DELIVERANCE,  writ  of,  703. 

SECOND  DISTRESS,  393. 

SECURITY 

For  rent. 

For  costs  of  second  ejectment  under  17  & 
Vict  c.  125,  s.  193.  .785,  826. 
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BECURlTY^rmtimied, 

Edecc  of,  as  payment,  332. 

to  prevent  distress,  350. 
B^  tenant  under  1  Geo.  IV.  c.  87,  8.  1 .  .848. 
Seisin,  Hveiy  o£ 

When  necessary,  125. 

To  whom,  126. 

How  tnade,  id. 
For  costs  in  replevin,  702. 

In  ejectment,  786. 

By  tnlnnt^  id. 

When  pJ a intiff  abroad  or  unknown,  id. 

When  cosm  of  prior  ejectment  unpaid,  id. 

Under  15  &  16  Vict,  c  76,  id. 

Other  case*,  787. 

Practice  utider  I  Geo.  IV.  c.  87  and  15  & 
16  Vict.  c.  76,  id. 

AmouTii  of  recognizance,  788. 

Affidavit,  nature  of,  id. 

IBEDUCTIOK  not  to  be  brought  in  county  court, 

838. 

SLLIKG  hay  or  straw  off  premises,  454. 

SquESTRATTON  and  ATTORNMENT,  222. 

Scijiiestr/itioii  as  regards  use  and  occupation 

EQUESTRATons. 
Ejectment  hyp  756. 
Uistreits  by,  M5* 
Surrender  to,  2fil. 
ihe  and  occupation,  623. 

SERVANTS  OF  GOVERNMENT,  occupation 

by,  305. 

» SET-OFF. 

Against  rent* 

Land  tux,  335,  411,  412,  419,691. 

Pn>ptM  ty  tax,  335,  412,  416,  419. 

Ground  rent,  334. 

Poor  rfite!*,  335. 

Paymeius  under  statutes,  336. 

Landior<ra  right  to  year's  rent,  406. 

Other  things  337,  593,  594,  691. 

Mojjcy  paid  for  repairs,  336. 

To  Tcdet  rn  premises,  id. 

Special  ii^eement,  id. 
In  covenant*  4^*6,  593. 
debt,  006. 
asRumpsitt  6^0. 
replevin,  tifll. 
As  aftecting  proceedings  under  11  Geo.  II.  c. 
10..  829. 

•^         SETTLE  M  ENT  may  be  gained  by  alien,  46. 

SEVERANCE  of  reversion  as  to  distress,  333. 

SEVEN,  fourteeti  or  twenty-one  years,  lease  for, 

SEWEUS. 

Aurliority  of  cominissioners,  430. 

>f  yrisdiclion  to  make  rates,  id, 
Lial>ility  ifi  rfites  for,  id. 
Sewers  rate  not  a  parliamentary  tax,  414. 

DistreiSA  for,  397,  n. 
Covenants  us  to,  416. 
Form  of  contract  to  pay  for,  906,  907. 


SEV^ERS-- eqnHnued, 

Rate  paid  by  mistake,  831. 
Consolidation  and  other  acts  as  to,  430L 

SHAREHOLDERS  in  building  society,  SI. 

SHEEP-WALK. 

What  passes  by  lease  of,  71. 
Implied  covenant  as  to,  99. 
Ejectment  for,  725. 

SHERIFF. 

Duty  in  executing  writs  of  execution,  186,  l, 

222,818. 
When  tenant  cannot  be  turned  out  by, 

222. 
As  to  taking  assignment,  id. 
As  to  selling  fixtures,  id. 
As  to  assigning  term,  id. 
Under-sheriff  may  assign,  id. 
Vesting  of  term  in,  223. 
Sheriff's  duty  in  executing  habere  bcia 

possessionem,  819. 
When  execution  disturbed,  id. 
When  sheriff  not  to  sell  straw,  hiy,  kc, 

452. 

In  case  of  bankruptcy,  id. 
Notice  to  sheriff,  id. 

In  case  of  bankruptcy,  id. 
When  rent  is  due  to  landlord,  401 
Stat.  8  Anne,  c.  14..40L 

Construction  of,  403,  &c 
Stat.7&8  Vict.c96..407. 
Stat  9  &  10  Vict.  c.  95.. 402. 
Notice  to  sheriff,  406. 
Interpleader  Act,  407. 
Landlord's  remedy,  408. 
Extent  of  sheriff's  liability,  409. 
Duty  in  making  replevin,  664, 710. 
Actions  against,  659,  701. 

For  not  paying  a  year's  rent  on  aa  oe- 

cution,  id. 
What  must  be  alleged  and  profed,  659. 
As  to  replevin  bonds,  701, 710. 
Sheriff  not  executing  writ  of  second  dw- 

verance,  704. 
For  taking  insufficient  pledges,  71t 
Costa  in,  712,  713. 
Evidence  in,  id. 
Extent  of  sheriff's  liability,  i^ 

SHOOTING.     See  also  Game. 
Demise  of  right,  55,  102,  103. 

must  be  by  deed,  55. 
use  and  occupation,  id, 
shooting  under  power,  14& 
Implied  covenant  as  to,  99,  101,  d.,  lOt 
Reservations  as  to,  188. 

SHOP,  lease  of,  to  alien,  45. 
SIGNING  AND  SEALING,  119. 

SIMONIACAL  presentment  in  oseiDdooc^ 
don,  615. 

SIMONY,  when  lease  not  impeachable  for,  I^ 
SISTER,  service  of  writ  of  ejectment  on,  761, 7C- 
SKYLIGHT,  right  to,  188, 
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SLANDER,  not  to  be  brought  in  County  Court, 
838. 

SLANDER  OF  TITLE,  658. 

SOCAGE. 

Definition,  25. 

Leases  by  guardians  in,  id, 

SPECIAL  CASE,  in  ejectment,  799. 

SPECIFIC  PERFORMANCE,  844. 

SPIRITUAL  PERSONS.    See  Ecclesiastical 
Persons. 

STAMP. 

On  leases,  106,  107, 108,  870,  &c. 

lease  from  the  crown,  111. 

on  leases  of  king's  private  property,  112. 

conveyances,  96,  867. 

grants,  id, 

agreements  for  leases,  112,  847,  n. 
.other  agreements,  1,  2,  866. 

to  sell,  103. 

letters,  113,847,  n. 

memorandum,  107. 

assignments,  209. 

indorsements,  962. 

surrenders,  251,  n. 

copyhold,  868. 

covenants,  id, 

counterpart,  869. 

deeds  grenerally,  113. 

receipts,  883. 

schedules,  inventories,  &c.,  114,  114,  n. 
873,  902,  n. 

memorial,  872- 

memorandum  of  auctioneer,  117* 

examined  copy,  1 19. 

parol  lease,  118. 

appraisements,  392,  488. 

contracts  as  to  fixtures,  481. 

bonds  for  the  performance  of  covenants, 
175,  n. 

other  bonds,  867. 

other  instruments,  114,  668. 
By  what  the  amount  of  stamp  is  regulated,  1 15. 
What  denomination  of  stamp,  116. 
Eifect  of  alteration  of  deed,  115. 
"When  necessary  in  evidence,  117,  633. 
.  Objection  to,  how  proved,  118. 
At  what  time  documents  may  be  stamped,  id. 
Compelling  production  for  stamping,  124, 125. 
Penalty  for  stamping,  119. 
13  &  14  Vict,  c  97,  stamp  duties,  863. 

STATUTE  OF  USES. 
Interesse  termini,  128. 

STATUTE  MERCHANT,  &c 
Tenants  under,  34,  222. 

Their  power  to  lease,  id. 
Leases  by  tenants  under,  id. 
Interest  under,  id. 
Power  to  assign,  id. 
Right  to  emblements,  532. 
Ejectment  by,  748,  809. 

STATUTE  STAPLE. 
Tenants  under,  34^ 
I  by,  id. 


STATUTE  STAPLE— «»«« 
Assignments  by,  34.  ' 
Power  of  husband  over  v 
tute  merchant,  232. 
Cannot  devise  them, 
May  be  forfeited,  id. 
Extended  for  his  debt 
Survive  to  his  wife,  ic 
Tenant  by  statute  staple,  i 

532. 
Ejectment  by,  748. 
Right  of  husband  to  wife 
staple,  232. 

STAYING  PROCEEDINGS 
In  ejectment,  788. 
In  cases  of  second  ejectme 
Payment  of  rent  and  costs, 
•  After  judgment,  id. 
Where  plaintiifs  devisees  a 
In  case  of  under-lessees  ar 
In  case  of  mortgage  under 
Under  15  &  16  Vict.  c.  76, 
Where  statutes  applicable, 
Where  right  of  redemption 
Terms  of  staying  proceedir 
Mode  of  proceeding,  791,.' 
Where  injunction  obtained, 

STEALING.    See  Larceny. 

steam-engine,  does  not  ] 
assignees,  224. 

STEWARDSHIP  OF  MANO 
Leases  of,  53. 

STRAW. 

Remuneration  for,  587,  538 
Not  to  carry  off,  45. 
Right  of  tenant  to  sell  or  re 
Form  of  contracts  as  to,  91 S 

STYLE,  old  or  new,  63. 

SUBSEQUENT  CONDITION 

SUB-TENANCY,  lessor  may  m    i 

SUCCESSORS,  lease  to  bishop's    i 

SUFFERANCE,  tenants  by.    St 

SUGGESTION. 

In  replevin,  696,  699, 700. 
Of  death  in  ejectment,  735,     ! 

SUNDAY. 

Contracts  made  on,  58,  n.,  2^  I 
Tender  may  be  made  on,  350 
Service  of  process  on,  771. 

SUNSET,  rent  demandable  at,  8:  I 

SURETY. 

Liability  of,  for  rent 

After  bankruptcy  of  prir  : 
Covenant  by,  for  payment  of  i  • 
for  performance  i 
Replevin  sureties. 

Liability  by  action,  705. 

scire  facias,  ' ' 
Sureties  in  replevin,  705, 
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SVRETY—cimtmueiL 

Replerin  sureties-— confliiiKJ. 

Action  against  Aetiff  fbr  taking  insuffi- 
cient, 712. 

SURRENDER  of  lease. 
What,  244. 

In  lieu  of  cancellation,  249. 
How  made  generally,  250,  256, 
^^        How  it  differs  from  release,  249l 

By  Statute  of  Frauds,  250. 
i         By  deed  under  8  &  9  Vict.  c.  106,  s.  3,  tdl 
By  7  &  8  Vict  c  76,  s.  4,  id. 
When  names  torn  off,  id. 
How  made,  when  on  condition,  id. 
At  what  time,  id. 
Before  and  after  entry,  id. 
Leases  in  futuro,  251. 

What  sufficient  deed  or  note  in  writing,  250, 
251. 

What  is  necessary  to  make,  id. 

As  regards  esute  in  possession,  251. 

Privity  of  estate,  id. 

Remainder  and  reversion,  252. 

Joint  tenancy,  id.,  252,  n. 

Livery  of  seisin,  id. 

Surrender  to  a  corporation,  252. 

In  case  of  tenant  in  common,  25S. 

Notice  to  quit,  effect  of,  id. 

Particular  instances,  252. 

Stamps  on,  251,  n. 
By  acceptance  of  new  lease,  253. 

Bv  act  and  operation  of  law,  id. 

Where  lease  voidable  or  void,  or  mere 
agreement  and  not  actual  demise,  id. 

Acceptance  of  lease  acts  by  estoppel,  id. 

What  a  sufficient  new  lease,  id. 

As  regards  commencement  of  lease,  id. 

Grant  of  custody  of  house,  vesture  of  land, 
of  right  of  common  and  rent,  254. 

In  case  of  execution,  id. 

Where  grant  consistent  with  lease,  id. 

Presentation  to  advowson,  id. 

In  what  form  new  lease  made,  id. 

Between  whom,  255. 

Lessor  and  stranger,  id. 

Where  there  are  under-tenants,  259. 

Effect  of  new  invalid  lease,  255. 

Surrender  for  particular  purpose,  id. 
'  In  case  of  voidable  lease,  id. 

Where  power  not  executed,  id. 

In  case  of  voidable  bishop's  lease,  id. 

New  lease  of  part  only,  id. 

One  of  two  lessees  taking  new  lease,  256. 

General  rule,  estoppel  acts  in  pais,  id. 
Interest  put  an  end  to  by  consent,  id. 
Notice  to  quit,  parol  license  to  quit,  id. 
Acceptance  of  possession,  id, 

key,  257. 
Agreement  to  buy  premises,  id. 
Exchange  of  premises,  effect  of,  258. 
New  tenant  not  let  into  possession,  id. 
Landlord  attesting  notice  to  quit. 

Of  tenant  to  under-tenant,  259. 
Redemise  of  lessee  to  lessor,  a  surrender,  id. 
Acceptance  of  another  tenant  in  lieu,   183, 

257,  258. 
Contract  to  surrender  a  part,  507. 


SURRENDER  of  IcMe— een^swdL 

Who  may  surrender,  260,  307. 
Tenants  at  will,  8. 
Tenants  on  sufferance,  9. 
In  case  of  tithes,  51. 

As  regrards  underlease,  259. 

By  4  Geo.  IL  c  28.  s.  6.. 260. 

By  8  &  9  Vict.  c.  106,  s.  9,  ii. 

Covenant  to  pay  rent,  when  net  affected  If 
surrender,  id. 

Who  may  surrender  or  take,  id. 

Grantees  may  be  suireoderees,  id. 

As  to  reversioner,  id. 

In  case  of  husband  and  wife,  id. 

Joint  tenants,  id. 

Executor  de  son  tort,  id. 

Possession  given  up  to  fonner  trvtee,  26L 

When  infant  may  surrender,  id. 

Surrender  to  sequestrator,  id. 

Operation  o^  259. 

On  what  estate  it  may  operate,  261. 

Merger  in  case  of  term  for  years,  id. 

Lease  in  possession  and  remainder,  t^ 

How  pleaded,  262,  598. 

When  presumed,  262,  739. 

From  facts,  not  from  length  of  time,  161, 

263. 
In  case  of  a  decree  for  sale,  262. 
Where  seal  torn  off^  &c.  id. 
Payment  of  rent,  &c.,  by  third  penas, 

262,584. 
In  case  of  Statate  of  Limitatiooi,  261 
As  regards  apportioninent  of  rest,  3& 
By  what  circumstances  geoenllj,  261- 
With  respect  to  outstandmg  tenna,  26X 
When  they  have  done  their  duty,  id. 
As  to  interest  of  owner  of  satisfied  teraii 

id. 
In  case  of  trustee  and  cestui  que  trust,  i^ 
As  to  acts  of  owners  of  inberiuBee,  H 
Surrenderor  of  copyhold  whto  a  tnsWi 
726. 

Forms. 

By  deed-poll,  964. 
Same  reciting  lease,  id. 
Contract  to  surrender,  952, 965. 
Agreement  for  part,  965. 

Of  copyholds.    Set  CoFTBOLns. 

SURVEY. 

Of  charity  lands  befove  lease,  35. 
Of  dilapidations,  486. 
Old,  when  evidence^  886,  n. 

SURVEYOR. 

Repairing  to  the  satisfaction  ol^  44i 

SURVIVOR  of  joint  tenants,  6. 

SURVIVORSHIP  by  hivbaBd,  233. 

TABLES. 

Of  value  of  leases,  445. 

reversions,  246. 
Of  comparative  value  of  leasebokis,  HI. 

TAIL  ESTATE.    Sm  Tenant. 

TAXES. 

Liability  to. 

By  whom  to  be  paid  generally,  62,  m  411. 
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TENANT— conitmi^dL 

In  common — continued. 

To  strangers,  5. 

To  each  other,  6. 
Surrender  by,  253. 
«  Distress  by,  357. 

As  to  double  value,  526. 

Action  against  co-tenant,  id. 

Covenant  by,  581,  597. 

Action  by,  for  rent,  581. 

Use  and  occupation  by,  611. 

Trover  by,  651. 

Against  his  companion,  id. 

Trespass  against  his  companion,  651,  n. 

Destruction  of  chattel  by,  id. 

Sale  of  chattel  by,  id. 

Deposit  of  chattel  by,  id. 

Replevin  by,  662,  683. 

Avowries  by,  683,  689. 

Ejectment  by,  74^,  754. 

Action  for  mesne  profits  by,  652. 

Unsatisfied  term  set  up  by,  746. 

Shares  of  tenants  in  common  not  shown, 

758. 
Obligation  to  repair,  446,  n. 
Waste  by,  644. 
Possession   of   one  tenant   in    common, 

746. 
Partition,  853. 
Joint 

Definition  of,  5. 
Bankruptcy,  224. 
Marriage  of,  233. 

Rights  of  husband  in  case  of  joint  te- 
nancy, ih. 
Death  of,  303. 

Where  husband  and  wife  are,  168. 
Leases  by,  5,  168. 

To  strangers,  5. 

To  each  other,  6. 
Distress  by,  356. 
Replevin  by,  662, 683. 
Avowries  by,  683. 
Notice  to  qiiit  by,  287, 288. 
Ejectment  by,  745,  754w 
Service  of  writ  in  ejectment  on,  759. 
Obligation  to  repair,  447,  n. 
Possession  of  one  tenant  in  common,  746. 
Partition,  853. 

As  regards  tenancy  at  will,  192. 
For  vears. 

'Who  is,  57. 
Leases  by,  6. 
Assignments  by,  8. 
Grant  of  rent-charge  for  life  by,  8,  n. 
Distress  by,  7,  355. 
Obligation  to  repair,  438,  434. 
When  entitled  to  emblements,  581. 
fitment  by,  733. 
Waste  by,  464. 

Liability  of,  for  permissive  waste,  id, 
Teuancv  from  year  to  year. 

What  constitutes,  59,  178—186. 
How  created,  178,  179,  299. 
By  general  verbal  demise,  179. 
Has  relation  to  period  of  produce,  178. 
Commencement  of  tenancy,  179. 
Recommences  every  year,  id. 
Mortgagor  and  mortgagee,  180. 
Payments  by  poor  law  guardians,  id. 


TESKST'CmUmmed, 

Tenancy  from  year  to  year— con/niaedL 

Where  part  of  premises  retained,  181 

When  implied  firom  oocupatioo,  ISO. 

by  payment  of  reot,  180, 
18L 

Payment  may  be  explained,  181. 

W^ritten  lease  not  sealed,  id. 

Negotiation,  id. 

When  implied  from  change  of  term  ia 
the  middle  of  a  qor. 
ter,  18»,299. 
from  holding  over,  112, 
183,283,523. 

In  case  of  regular  pa3rment  of  rent,  I  Si 

Reservation  of  rent  and  cartage,  ii. 

When  implied  firom  acceptance  of  rest  bj 
remainderman,  288,  298. 

Arising  from  succeeding  a  preieot  te- 
nant, 183. 

Widow  and  administratrix,  184. 

Accepting  insolvent  tenant,  id. 

How  long  tenancy  continues,  185. 

Where  there  has  been  a  mortga^,  197. 

How  long  it  continnes,  82,  185,2^<i,3^, 
280,  282,  291,  292.  34*. 

For  one  whole  year,  160. 

When  possession  not  delirered  np,  M4. 

When  premises  relet  by  lessor,  id. 

Effect  of  lessor  trying  to  relet  preauscs,  d. 

Lessor  using  the  apartments,  id. 

Permission  to  leasee  to  quit,  id. 

When  no  beneficial  enjoyment,  345,  S^ 

Fraud  on  part  of  lessor,  id. 

Colliery  not  wordi  working,  S46L 

Rent  suspended  by  eviction,  id. 

After  writ  in  ejectment,  id. 

In  case  of  attornment,  id. 

Where  lessee  in  possession  of  psrt  oolj,  iL 

Mere  trespass  not  an  eviction,  id. 

Lessee,  when  liable,  though  tithes  on- 
muted,  id. 

Leases  by,  7. 

Assignments  by,  id. 

Distress  by,  356. 

Waste  by,  464. 

Obligation  to  repair,  488,  434. 

When  entitled  to  emblementi,  531 

Executors  of,  287. 

In  case  of  bankruptcy,  226. 

Form  of  agreement  for,  940. 

ofaknn,lMl 
For  short  periods. 

Leases  for,  8,  185,  186. 

Duration  of^  185. 

Quarterly  tenancy,  id. 

Monthly  or  weekly  rent,  186. 

Lodgings,  id. 

Outer  doors  in  inns  of  court  and  coIl««s, 
id. 

Statute  of  Frauds,  187. 

Rights  of  tenants, 

Notice  to  ^it,  187,  188L 
At  will 

What  constitutes,  190,  193,  S05. 

How  created,  82, 180, 182. 

In  cases  of  mortgage,  195,  he 
contract  for  sale,  W5. 

Payment  of  quarter's  rent,  &&,  rf**  *» 
190. 
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TENANT— «»iij»i»rf. 
At  TiiW— continued. 

Payment  of  year's   rent    and   distress, 
effect  of,  190. 

Holding  over,  191, 

Void  lease  and  payment  of  rent,  191. 

Dissenting  minister,  occupation  by,  id. 

Term  created  by  way  of  use,  192. 

Tenancy  at  will  by  bailiff,  41,  138. 

How  determined,  756. 

By  outlawry,  171. 

By  waste,  costs  of  ownership,  alienation, 
desertion,  &c.,  192. 

Subdivision,  id. 

High  treason,  192. 

Insolvency,  id. 

Sale,  id. 

Demand  of  possession,  193. 

Tenancy  at  will  by  joint  tenants,  id. 

Marriage,  effect  of,  id. 

Death  of  husband,  t^. 

Rights  on  termination  of  tenancy,  id. 

Notice  to  quit  to  heir  of  tenant  at  will, 
284. 

^'hen  entitled  to  emblements,  193,  532. 

Removal  of  goods  by,  193. 

Obligation  to  repair,  433, 435. 

Leases  by,  8. 

For  what  available,  8. 

Surrenders  by,  id. 

Determination  of  will,  id. 

Enfay  of  lessee  of  tenant  at  will,  id. 

Assignment  by,  79. 

Waste  by,  464. 

Permissive  waste,  id. 

Ejectment  against,  757. 
On  sufferance. 

How  constituted,  30,  193,  206. 

Holding  over,  194. 

How  made  tenant  at  will,  id. 

As  against  the  king,  id. 

Pauper  holding  premises,  id. 

When  trespass  lies  by,  195. 

Leases  by,  9. 

Surrenders  by,  10. 
By  curtesy. 

Leases  by,  30. 

Distress  by,  357. 

How  far  affected  by  statute  of  Gloucester, 
464.      . 
In  dower. 

Leases  by,  30. 

Effect  of  marriage  on  leases,  id. 

How  far  affected  by  statute  of  Gloucester, 
464. 
In  jointure. 

Definition  of,  30. 

Leases  by,  id. 

When  entitled  to  emblements,  532. 

In  tail  after  possibility,  &:c.,  30.    . 

Leases  by,  id. 
Under  execution. 

Leases  by,  34. 

Rights  and  liabilities  of  the  parties,  223. 

Distress  by,  357. 

Ejectment  by,  747. 

When  entitled  to  emblements,  532. 

When  trustee  of  lease  for  his  landlord,  124. 

Tenant  at  rack-rent,  emblements,  314. 

Right  of,  to  remove  fixtures,  373. 


TENANT— continwrrf. 

■  Under  execution — contin 
Overcharged  to  proj 
Stealing  by,  857. 
Applying  for  drainaj 
Not  to  dispute  landl 
Encroachments,  for         ! 

552. 
Rights  of  tenant  h        i 

landlord,  519. 

Landlord  agai 
Landlord  entering  uj        i 

ably  at  end  of  tern 
Assault  by  landlord  <        i 

circumstances,  519 
Indictment  for  forcib       i 

TENDER, 

Plea  of,  in  covenant,  596. 
debt,  605. 
assumpsit,  630 
replevin,  689,  ( 
Of  rent 

Must  be  unconditions 
When  to  be  made,  32 
May  be  made  on  any 

on  Suni      , 
How,  351,  695. 
To  whom,  351. 
To  bailiff,  id. 
Of  amends  for  damagre  feas      t 
For  irregular  distress,      I 
To  lessors,  id. 
In  case  of  damage  feas     I 
Where  receipt  demanc     , 
In  replevin,  702. 
Of  mortgage  money,  1 

TENEMENT. 
What  is,  5. 

Advowsons,  id, 

TENENDUM,  74.    SeeHABE^    • 

TERM. 

Meaning  of,  57,  73,  n.,  167. 
Dependant  on  contingency,    i 
Sale  of,  by  sheriff,  222,  223. 
Presumption  of  surrender  oi  1 

TERMINATION  OF  CONTE  I 

Certainty  as  to,  76,  81,  82. 
By  what  means. 

Generally,  248. 

Effluxion  of  time,  id. 

By  notice,  where  there    i 
94.  249. 

Contingencies,  74,  84. 

Cancellation,  249. 

Surrender,  id. 

Merger,  264. 

Bankruptcy,  228. 

Forfeiture,  &c.,  266. 

Notice  to  quit,  82,  185,^.1 

Disclaimer,  267,  285,  SO] 

Marriage,  230. 

Death,  363. 
Proviso  for. 

Construction  of,  933. 

Form  of,  933,  n.,  934. 
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TERMINATION  OF  CONTRACT— CMitMAJ. 

Rigfau  aod  liabilities  of  the  parties  on. 
Generally,  518. 
Tenant's  duty,  id. 

To  deliver  up  premises,  &c.,  id, 
k^,       ,  Buildings  and  fixtures,  514. 

'      *  Tre^MSs  by  tenant  holding  oTer,  519. 

landlord  who  has  entered, 
id. 
Landlord's  right  to  break  open  house, 

id. 
Pauper  leaving  parish  house,  id. 
Landlord    entenng   peaceably   and 

ejecting  tenant,  id. 
Landlord  entering  forcibly,  id. 
Liable   to   indictment   for   forcible 

entry,  519,  521. 
Assault  by  landlord  on  tenant,  519. 
Trespass  qu.  cL  fir.,  on  assault,  519, 

520. 
Landlord  giving  tenant  into  custody 
under  Metropolitan  Police   Act, 
52L 
As  to  unde^- tenants,  518,  519. 
With  respect  to  encroachmentB,  521, 

552,  7S9.  744. 
Encroachments  by  tenant  primA  f^ie 

for  landlord's  benefit,  521. 
As  regards  third  persoos,  522,  552. 
Conveyance  of  encroachments   not 

delivered,  id. 
Agreement  to  surrender  enclosure, 

id. 
Rights  as  to  possession  of  indenture 
of  lease,  id. 
Landlord's  remedies,  519. 
Consequences  of  holding  over,  522. 
Tenant  still  liable,  id. 
Undertaking  and  possession  not  given  up, 

id. 
Tenant  holding  over  not  necessarily  tenant 

firom  year  to  year,  523. 
Terms   on  which   tenant  holding   over 

holds,  id. 
Acceptance  of  under-tenant,  id. 
One  tenant  holding  over  with  consent  of 

the  other,  id. 
Tenant  holding  over  and  paying  rent, 

effect  of,  524. 
Notice  to  quit,  or  pay  a  certain  rent,  i€L 
Continuance  of  liability,  182,  425, 

522,  523. 
Double  value,  524. 
Enactments,  id. 
4Gea  IL  c.  28,  s.  1,  id. 
Cases  on  the  statute,  id. 
Act  a  remedial  one,  id. 
Tenant  contumaciously  retain- 
ing possession,  525. 
Plaint    for    double    value    in 

County  Courts,  id. 
Jurisdiction  of  County  Courts, 

id. 
When  maintainable,  526. 
Demand  of  possession,  and  no- 
tice, 525. 
Notice  to  quit,  when  good,  id. 
In  case  of  marriage,  id. 
Action  by  one  tenant  in  com- 
mon, 525,  526. 


TERMINATION  OF  CONTRACT- 

Rights  and  liabilities  of,  &c. — e 

By  administrator  of  executor,  52fi 
Liability  of  co-tenant,  id. 
After  ejectment,  a^ 
Taking  money  cot  of  eoort,  U. 
Action  lies  in  the  Comity  Cooit^ 

id. 
Double  value  not  dinaiBaUe 

§or,id. 
Demand  of  yuisfiun,  and  no- 
tice to  quit,  id. 
Action  of  debt  Car,  60L 
Double  rent,  526L 
Enactments,  UL 
Cases  to  which  they  apply,  527. 
Waiver,  id. 

Proceedings,  527, 601. 
Notice,  id. 
Distress  £»-,  U. 
Proceedings  to  recover  possesMk 
Before  justices,  &&,  827- 
In  County  Courts,  837. 
Emblements,  527. 
What,ui. 

Incidental  rights,  529. 
Who  are  entitled  to,  104b  529. 
General  rule.  529. 
TenanU  for  life  and  their  imder- 

tenanu,  530. 
Clergymen     and    dicir   midcF- 

tenants,  531. 
Tenants  in  dower,  a^ 
jotnturr,^. 
for  years,  mC. 
firom  year  to  year,  5S1 
Strict  tenanu  at  will,  190, 531 
Tenants  under  execntioo,  O. 
Devisees  and  legatees,  id. 
Mortgagors,  195. 
Between  out-going  and  in-coming  tenaD^ 
533. 
Partial  occupation,  524^  533. 

Form  of  covenants  ai  to,  9iZtke, 
Away  going  crops,  534. 

Origin  and  nature  of  the  rigb^ 

id. 
Against  whom  out-going  tessst 

may  claim,  535. 
Remedies  of  parties,  536. 
Customs  as  to,  368, 534. 
Remuneration  for  hay  and  mv, 
537. 
tillage,  5©. 
Coro  d  core- 
naiitsasfio,92K&e. 
Valuation  between  the  parties,  541. 

General  system,  id. 
Valuation  of  ploughing,  541. 

manure  in  yard,  id. 
on  land,  541 
When  entitled  to  emblement^  531. 
Distress  by,  359. 

Valuation  of  lime  and  msrl,  541 

manwre    qoickif   a- 
pended,  id. 
■  draining  and  fiitiuc^ 
id. 
torm  of 
to,928,ftc 
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TERMS  OP  HOLDING,  evidence  of,  Ml,  805. 

T«RRIER.  when  evidence,  806,  n. 

THAMES,  owners  of  houses  embanked   from, 
liability  to  bouse  duty,  412. 

THREE,  six  or  nine  years,  lease  for,  82. 

THIRD  PERSONS,  presumption  as  to,  in  tenanU 
encroachments,  615. 

TILLAGE. 

Contracts  respecting,  452. 

Remuneration  for,  to  out  going  tenant,  587, 

588. 
Valuation  ^  542. 

TIMBER. 

What  trees  are,  457, 460,  461. 

Under  all  circumstances,  457. 

Bv  the  custom  of  the  country,  id. 

When  pollards  are,  458. 
In  whom  the  right  to  trees  is  vested,  id, 
is  the  property  of  windfalls,  id. 
In  owner  of  inheritance,  id. 
Ownership  of  bushes  in  tenant,  id. 
Roots  of  tree  extending  into  soil  of  two  par- 
ties, id. 
Parmers  raising  fruit  trees,  id. 
Nurseryman,  id. 

Tenant  when  not  entitled  to  remove  box,  id. 
In  party  who  has  first  vested  estate  of  inherit- 
ance, id. 
Express  contracts  as  to,  id. 

Lessor  finding  timber,  93. 

Construction  of  covenants,  458,  580l 

Cutting  trees  past  bearing,  459. 

Leaving  timber  cut  down,  id. 

Cutting  saplings  to  work  quarries,  id. 

Removing  trees  to  other  part  of  premises. 

Cutting  down  trees  after  notice,  id. 
Covenant  not  to  cut  and  sell  wood,  id. 
Woods  excepted,  but  afterwards  granted, 

td. 
Exceptions  as  to,  100,  459,  460. 
Assignment  of,  213,  460. 
Waste  as  to,  460,  580. 

When  may  be  cut  without  waate,  460. 

For  repairs,  id. 

Sale  of  trees,  id. 

For  necessary  botes,  id. 

In  case  of  tenant  in  tail,  id. 

Cutting  down  timber  trees,  id. 

Cutting  trees  sheltering  house,  id. 

fruit  trees  in  garden,  &&,  id, 
Sufiering  •destruction  of  shoots,  461. 
Cutting  willows  and  seasonable  wood,  id. 
Where  trees  exempted  from  demiM,  id. 
Construction  of  *'  without  impeachment 
ofwa8te,"468,  849,  n. 
•  Remedies  as  to,  580,  644,  650. 

Ii^junction  for,  850,  851. 
Form  of  exceptions  and  contracts^  909,  917, 
918,  923.  934,  943. 

TIME,  lunar  or  calendar  months,  82. 
Computation  of,  and  interest,  79. 
For  leaae  to  mn  not  stated,  82. 
Tenancy  for  one  year,  177* 


TIN  MINES,  when  rateable 

TITHES. 

Commutation  Act,  565. 
Future  liability  und 
Charge  on  landlord. 
Deductions  from  rer 
Liabilitv  of  landlord 
Form  of  covenant  ai 
Remedies  to  recovei    i 
Yearly  amount  of  re    ; 
Liability  of  rent-cha 

567. 
Liability  of  assignee   ! 

Composition  for,  63,  567, 
What,  567. 
Notice  to  determine. 

Remedies  respecting,  570   I 
Action  for  not  remoi 
To  recover  rent- char  i 
Under  14  &  15  Vict 
Previous  to  commute  , 
Distress,  362,  397,  n. 

by  sequestra  : 
Tithe  rent-charge,  a^ 
Bv  possession  of  the    i 
What  actions,  571,  6.  : 
Action  by  sequestrat<  ' 
Ejectment  for,  748. 
In  case  of  compositio  , 
Evidence  of  title,  572 
Apportionment  of  rei 
342. 

Leases  of,  51, 64,  162,  2U 
Must  be  by  deed,  51. 
Under  5  Geo.  III.  c. :  \ 
Of  tithes  under  powei 
Surrender  and  avoids 
Under  6  8t  7  Will.  IV 
Liability  to  pay  rent    1 

muted,  346. 
Tithes  under  powers, '.  • 
Covenants  in,  89. 
Notice  to  quit,  290. 

When  rateable,  425, 567. 
Under  Tithe  Commuti 
Money  payments  in  li*  i 
Com  rents  in  lieu  of,  i : 
Modus  for,  id. 
Distress  for,  398. 

TITLE. 

Of  vendor  of  property. 

What  is  considered  goo 

title  of  lessoi 

242. 

What  he  must  perfect, ; 

To  land  under  County  Coun 

Of  claimant  in  ejectment,  V 

756, 757. 
Lessee  denying  landlord's  ti 
615,634,650,652,661,1: 
759,  803. 
Expiration  of,  in  ejectment. 
Covenant  for  title,  515. 

Not  usually  inserted  in 
General  words,  how  far 
Action  by  devisee,  id. 
Implied  on  the  part  ol 

243. 
Implied  by  lessee  on  sa 
3x2 
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TITLE— amtbmed. 

CoTenant  for  title — continued. 
Construction  of,  515. 
Running  with  the  land,  90,  516. 
Breach,  516. 

Nonpayment  of  fine  to  lord,  id, 
AM£nt'  to  act  that  party  cannot  preTent, 

id. 
CampDimdlng  suit,  id. 
Where  po^ession  not  given  up,  517., 
Disseisin,  id. 
?knJu]g  title,  590,  603,  629,  684. 
In  dispure  antl  occupation,  612. 
Slamltrr  of  tide,  659. 
■^^        Right  to  tide  deeds. 
KK  In  case  of  death,  240. 

sale,  244. 
Of  kafie^  on  termination  of  the  term,  522. 
Trover  for,  t>52. 
Covenant  as  to  title  deeds,  90. 
Form  of  coveuaut  as  to,  932,  954,  957,  958. 
Abstract  of,  2,  n. 

TITLE  DEEDSi  pawning  of,  244. 
^    TOLLS, 

H||X  Distrcsii  i'oTt  39H, 

^^K  When  rateubZe  to  the  poor,  424w 

^^^B  Generally,  id. 

^^m  -       Of  docks,  i^. 

H^^  Of  bridges^  id. 

"^  Offerrks, /./. 

TOOLS  of  trade  not  distrainable,  371. 

TUADK. 

Excepiion  in  favour  of,  aa  to  distress,  370. 

fixtures,  373,  &c 
trees,  370,  458, 
459. 
Coiitr:ict3  as  to  pBrticular  trades,  502. 
Nnturc  and  propriety  of,  id, 
lUnt  with  the  land,  90. 
^Vhat  a  breach,  503. 
W'ftjver  of  breach,  279. 
Krtt'ct  of,  on  conditions  of  sale,  241. 
Form  fif  the  contract,  732,  876,  898,  905. 
Contracts  to  ileal  with  particular  persons,  329, 

Coiitracta  as  to  trading  within  a  certain  dis- 
tance, 507, 

Nature  and  propriety,  id. 

Com  p  u  t  a  I  ion  of  distance,  id. 
When  offensive. 

By  infant,  43. 

SaJe  as  regards  offensive  trades,  241. 

TREASON,   commission  of,  determines  tenancy 
at  iviJl,  102.  ^ 

TJU:ES.     .S^rTnnuR. 

Hoots  of  [fie  extending  into  soil  of  two  par- 
tics,  \'i^,  *^ 

Cutting  down  trees,  as  regards  "  wiihout  im- 
peachniL^nt  of  waste,"  463. 

For  shehtr  yi-  oruament,  id, 

TRESPASS. 

Nature  of  the  notion,  635. 
^V  h  eu  uiai  II  tai  nable,  id. 


r 


TRESPASS^con^mtcee^. 

When  maintainable— conflmcrf. 

Actual  and  constructiTe  potaessioo,  635^ 

As  against  wrong-doer,  id. 

Where  lease  has  expired,  636. 

Party  legally  entitled,  id. 

Tenant  remaining   in  apartmenti  ate 
expiration  of  term,  id. 

Party  interested  in  profits  of  aul  msy 
maintain  trespass,  id. 

Where  contract  for  purchase  of  grovi^ 
grass,  id. 

Property  in  trees,  id. 

What  acts  of  injury  sufficient,  637. 

By  and  against  executors,  23S. 

'Against  landlord  for  forcible  entry  oo  te- 
nant at  end  of  term,  519,  520. 

For  assault  on  tenant  in  r^ainiqg  pos- 
session, id. 

What  right  to  personal  property,  638. 
Injuries  to  houses  and  lands  in  possesioiL 

Proper  form  of  action,  638. 

What  title  sufficient,  127,  638. 

What  possession  sufficient,  638. 

By  mortgagee  not  in  possession,  611 

When  a  distress  has  been  taken  damage 
feasant,  562. 
Injuries  to  houses  and  lands  in  rerenioe,  6SS, 

Q^e,  n. 
Nuisances  to  commons,  545,  549,  641. 
Wrongful  taking  of  goods,  645. 

Illegal  distress  for  rent,  398,  564,  645. 

Irregular  distress,  399,  647. 

Excessive  distress,  399,  649. 

Distress  damage  feasant,  56^ 

Levy  in  execution,  649. 

Taking  timber,  650. 

Taking  fixtures,  484. 

Other  wrongful  taking,  650. 

Trespass,  where  it  does  not  lie  for  enter- 
ing a  pound,  395. 
.    Proper  remedy,  650. 

Taking  by  tenant  in  commoo,  651. 

Destruction  of  chattel,  id. 

Sale  of  chattel,  id. 

Deposit  of  chattel,  id. 
Mesne  profits,  652. 

Nature  of  the  action,  653. 

By  whom  maintainable,  id. 

By  mortgagee  out  of  possession,  201. 

Against  whom,  653. 

When  maintainable,  tdL 

Declaration,  654. 

Pleas,  id. 

Replication,  id. 

Evidence,  655. 

Damages,  656. 

Costs,  657. 

Payment  into  court,  id. 
When  not  an  eviction,  346. 

TRESPASS  ON  THE  CASE.     &eCASB. 
TRIAL  OF  ACTIONS. 

Change  of  place  of,  in  ejectment,  810. 
Course  of  proceeding  in  ejectment,  811. 
Address  to  jury  and  reply,  id, 

TROVER. 

When  maintainable,  651. 

For  goods  taken  in  distress,  647,  64& 
executioo,  6tfL 
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USE  AND  OCCUPATION— cwrfffiKeA 

Action  of  assumpsit  fbr— conrtnufrf. 
Entry  by  lessee,  618. 
Fishery,  Id, 

FuT  righ(  of  shooting  and  hanting,  55, 
Agnin^t  iafants,  43. 

Insolvent's  assignees,  2S0. 

Married  women,  44. 

Lunatics,  id. 

Aliens,  id, 

Df^nizens,  id. 
What  a  sufficient  title,  614. 

Estoppel  of  tenant,  171,  615,  617. 
Constructive  occupation,  66S. 
Entry  by  one  of  two  tenants,  618. 
VVh:it  ii  sufficient  occupation,  id. 

By  under-tenanu,  619. 

Under-tenant  holding  over,  id. 
No    beti«ficial    occupation,    281,    846, 

4t0.  n.,  619. 
Warrjinty  of  house  or  land,  619. 
Eatage  of  field  poisoned,  id, 
HouBe  infested  with  bugs,  id. 
Bad  severs,  id. 
Fraud  of  landlord,  id. 
Repairs  uot  done,  id. 
Jl'i  eft  9  CSS  of  drainage,  620. 
When-  premises  are  burnt  down,   344, 

43f^6l8. 
No  occupation,  55, 618. 
By  tnortf  agee  not  in  possession,  617, 620. 
WhtrTe  a  tenant  holds  over,  182. 
When  enjoyment  had  of  premises,  60. 
M'bcn  juatrument  void  aa  a  lease,  59. 

an  assignment, 
211. 
When  the  tenant  quits,  844. 
Wheri.^  one  tenant  succeeds  another,  183, 

2:S,  257,  343,  344. 
Vi'hiit  i<i  an  eviction,  620. 
Where  the  tenant  quita  in  the  middle  of 

:i  L|Uru-ter,  617,  620. 
Holding  over,  621. 
Lease  of  tithes,  id, 
liy  executors  of  tenant  for  life,  id. 
Under  1 1  Geo.  XL  &  19,  s.  15,  and  4  &  5 

Wni,  IV.c.  22,  id. 
Against  executors,  &&,  236,  239,  622. 
By  mortgagor,  175. 
^^'he^e  assets,  622. 
Where  possession  taken,  id. 
Offer  to  surrender,  id. 
In  cas^  of  bankruptcy,  id, 
insolvency,  id. 
Acceptance  of  interest  by  assignees,  id. 
Possession  by  assignees,  id. 
In  ca^e  of  sequestration,  623. 
Assignment  for  benefit  of  creditors,  id. 
Premises  let  for  immoral  or  illegal  pur- 
poses, 188,  n.,  623. 
VeuLlisr  when  not  liable  in,  244. 
EtlL^cc  of  distress,  623. 
Distress  no  answer  unless  rent  satisfied, 

hL 
In  cnse  of  emblements,  529. 
D^cLtrtition,  628. 
Pkadiiigs,  629,  &c 
Evidence,  620,  631,  632. 
Action  ordtbt  for,  601,  603. 
Actions  in  Courts  of  Requests,  836. 
County  Courts,  837. 


USES,  Statute  of,  estates  for  lifie  in  tatmo,  76L 
USUAL  COVENANTS  under  power,  152. 
**  USUALLY  LET,"  powers,  154. 
UTENSILS  OF  TRADE,  distren  on.  STL 
UT  res  magis  valeat  qiiam  pereat,  212. 


VACANT  POSSESSION,  prtxreedings  on,  719, 
826,  827,  978. 

VALUATION. 

Of  leaseholds  and  reversioos;,  244,  &c. 
Of  rents,  325, 326. 
Of  dilapidations  and  fixtures,  486. 
Between   out-going  and   iO'^omiBg  teant, 
541. 
General  system,  id. 
As  regards  white  and  other  cropi^  id. 
Valuation  of  ploughing,  id, 

manure  in  the  yaxd,  id 

on  the  land,  511 
lime  and  marl,  id. 
manure   quickly  eipcnde^ 

id. 
draining  and  fixtures,  id. 
Form  of  covenants  as  to,  928. 

VARIANCE. 

In  covenant,  588,  && 
debt,  602. 
replevin,  687. 
ejectment,  752L 

VENDOR  AND  VENDEE. 

Effect  of  oocupation  as  vendee,  S05, 24i  SI* 
Occupation  by  vendor,  206. 
When  tenancy  at  will,  205,  206. 
Assignment,  occupation  under,  305. 
When  tenancy  at  suffierance,  206. 

for  two  years,  id. 
Use  and  occupation  when  not  i 
Title  of  vendor. 

What  good,  242,  245. 

What  must  be  perfected,  248. 
Rights  and  liabilities  of  the  parties. 

Statute  of  Frauds,  240,  &e. 

As  to  title  deeds,  244. 

As  to  fixtures,  481,  482. 

Other  pointo,  241,  n.,  613, 614 

VENTRE  SA  MERE,  powers,  155: 
VENUE.    See  the  i 


VERDICT  in  ejectment. 

Recovery  according  to  titles  811. 
As  to  part  of  premises,  id. 
Defect,  how  cured  by,  id. 
Form  of,  811,  n. 

VESTING  ORDER,  effect  on  tenancy atwiQ,  Ul. 

VESTURE  of  land,  grant  of  a  sorrender,  354 

VICARS. 

Ejectment  by,  744. 

Leases  by,  15,  18,  n. 

Vicars  choral  and  custoa,  ftc,  lesKS  by,  31 

VICINAGE,  common  by,  548. 
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.WASTE  LANDS. 

Encroftchnienta  on,  194,  521,  552, 

thdosurc  of,  532. 

Lcaifs  of,  a6>  52. 

LkbtUty  of  assignee  as  to,  215. 

WATCH iKG  KATK, 
GcnoraUy,  4^1' 

Jndsi'e  Paving  Rate,  431. 

rATEK. 

Might  to  running  water,  560. 
When  apjuired,  561. 
.Demise  of,  70,lo3. 
I  Exception  r%  to,  103. 
( iSjectniEnt  for,  7 '23,  724. 
Nuisances  to  watercourses,  500. 
Rate,  4.^1, 

Anti  xee  Pavino  Rates,  431. 

rATER  CLOSET,  right  to,  188. 

ITAYS. 

R^ttefi  for  repair. 

ProjTipriy  liable  to  rate,  480. 
Indictment  for  Donrepair,  558. 
Obstruction, 

AL-rion  for,  641,  642. 
Bridges. 

Repair,  2^^  n. 
tFerries- 

What,  id. 

Wlicii  mtf^alile  to  poor,  424. 
Private  ways,  554. 

By  prescription,  id. 

gram,  id. 
Of  necessity,  52,  556. 
Muieantes  to,  558,  641.. 
Dial urba nee  of,  557. 
Leasea  of,  52,  60,  72,  78. 
"    ,  way  will  puss  under  lease  of  land,  52. 
^  Fay  leave,  /  L 
^Beaervatioiis  of,  103. 

WEEKLY  TENANCY,  166. 

WKi:ivLV  TENANT  not  liable  for  double  rent, 

C  WIDOW, 

2  Ejectment  by,  TSl. 

a.  Widow  remaining  in  possession,  237. 

I     WIFE.     Ste  Husband  and  Wife. 

r  When  not  reversioner,  20,  297. 

'  N  01  ice  to  quit  by,  271. 

^iglowiid  'A'hen  she  may  avoid  a  lease,  81« 
Amissioiti:  Viy  wife  as  to  tenancy,  695. 
'ServiL-e  of  writ  m  ejectment  on  wife,  759,761, 
762. 

WILFUL  damagf  by  tenants,  446,  n. 

WILL,  TENANTS  AT.    5eMf  Tenant. 

AVINDFALLS,  to  whom  they  belong,  458. 

WINDOW  TAX,  387.    5^c  Taxes. 

WJMKnvs,  --JH?.     See  Lights. 
lU'rnovitipjf,  is  waste,  461. 

WITIIERNA^L 
What,  (>f»9t  G70. 


WITHERNAM~€<m/Miie<{. 

In  proceedings  by  original,  669,  670. 

plaint,  670. 
Effect,  Mi 

«  WITHOUT  IMPEACHMENT  OF  WASTE," 
construction  of,  463. 

WITNESSES  may  inspect  real  or  personal  pro- 
perty,  124. 

WOOD.    See  Timber. 

WOODS,  FORESTS,  &c  (COMMISSIONERS 

OF). 
Grant  of  leases  by,  10. 
Release  of  covenants  by,  id. 
Apportionment  of  rents  by,  id. 
Excepted  from  lease  when  they  pjia»,'213. 
Lease  of  woods,  profits  o^  how  applicable  by 

executors,  237. 
Conversion  into  wood  of  arable  land  is  wasie, 

462. 

WORDS. 

"  From,"  76,  79.  138. 

**  From  and  after,"  79. 

"  Day  of  the  date,"  77. 

"  Nativity,"  74,  78. 

"  Ad  festum"  and  «  a  feato,"  77. 

"  Making,"  71. 

"  Henceforth,"  77,  78. 

•*  Term,"  73,  n. 

"  Boon,"  142. 

"  License,"  64. 

"  Appurtenances,"  72. 

"  Assigns,"  207. 

"  More  or  less,"  70. 

"  Die  datus,"  77. 

"  A  die  datus,"  id. 

"  After  expiration,"  79. 

•*  On  expiration,"  id. 

"  Give"  and  "  grant,"  97. 

"  Demise,"  98. 

WORKHOUSE. 

Covenant  to  build,  97. 
Demise  of  land  for,  id. 

WRIT  IN  EJECTMENT.    iS^  Ejectmext. 

WRIT  OF  EJECTMENT,  service  oi;- 758,  4c: 

WRITS  OF  EXECUTION. 
General  effect,  222. 
Sherifi''s  duty  in  executing  writs  of  fi.  Cl,  UL 

elegit,  223. 
What  may  be  taken  under  a  fi.  fa.,  t^ 

an  elegit,  id. 
Rights  and  liabilities  of  the  parties,  t^ 

WRIT  OF  RESTITUTION.  820. 

WRONGFUL  DISTRESS,  398. 
And  see  Distress. 

YE.\R,  tenancy  for,  177. 

YEARS. 

Tenants  for.    See  Tenant. 
Leases  for.    See  Lease. 

YEAR  TO  YEAR,  TENANT  FROM.  See 

Tenant. 
YIELDING  AND  PAYING,  when  a  covenant^ 

86. 
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